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TIm!  ^•|•1)KR/\L  RKCilSTKR  (I.S.SN  0()<)7-(i32(i)  is  piiblisluul  daily, 
Monday  tl)r()U{>h  ^'^iday,  oxcc!])!  olficial  holidays,  hy  llio  OHic.o 
of  llio  Muiiiral  Kcij^istctr,  National  Archivos  and  Rocords 
Adininisiralion.  \Vashin<>ton.  IX'.  20408.  nndcM'  tin;  l'(;di;ral  Ri;gist(;r 
Ac;t  (44  U.S.C;.  (li.  15)  and  tin;  rognlations  ol  tin;  Administrative; 
(',ominitt(H;  ol  tin;  I'odoral  R(;f>ist(;r  (1  (d'R  (ih.  1).  Tin; 

.Snp(;rint<;nd(;nt  ol  Docninonts.  II..S.  Cn)V(;rnnn;nl  Printing  OITici;, 
Washington.  IXi  20402  is  tin;  (;x(;lnsivo  distrihntor  ol  tin;  olTicial 
(;dition.  Poriodicals  ])ostago  is  paid  at  Washington,  IXi. 

Tin;  FPDKRAI.  RlXilSTKR  ])rovidos  a  nnirorin  syst(;in  for  making 
availahU;  to  tin;  jenhlic  rognlations  and  l(;gal  notions  issin;d  hy 
I'odoral  ag(;nc:i(;s.  Thoso  inclinh;  Prosidontial  proclamations  and 
Hxociitivo  ()rd(;rs.  l‘’(;doral  ag(;in:v  do(:nnn;nts  having  gonoral 
applicahility  and  l(;gal  (;ITo(:t.  docnnn;nts  r(;cpiir(;d  to  ht;  pnhli.sln;d 
hy  act  of  ('.ongross.  and  othor  l-'(;doral  agonc;y  doenmonts  of  pnhlii: 
intorost. 

Docnnn;nts  aro  on  filo  for  jjnhlic  insp(;ction  in  tho  Offico  of  tin; 
F(;d(;ral  Rogist(;r  tin;  day  hoforo  tln;y  an;  ]nihlisln;d,  nnl(;ss  tin; 
issuing  ag(;ncv  r(;qnosts  (;arli(;r  filing.  I'or  a  list  of  docnnn;nts 
cnrn;ntly  on  filo  for  pnhiic  insj)(;ction.  s(;o  n  nn.o/r.gor'. 

Tin;  soal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  tho  official  serial  |)nhlication 
(;stahlishod  nndor  tho  F(;d(;ral  R(;gist(;r  Act.  lindor  44  ll.S.fi.  1507, 
tho  contents  of  tin;  Federal  Register  shall  In;  judicially  notic(;d. 

Tin;  Federal  Register  is  pnhlisln;d  in  ])ap(;r  and  on  24x  microficln;. 

It  is  also  availahh;  online  at  no  cliarge;  at  \v\\\v.fclsys.<i()v.  a  s(;rvic(; 
of  tin;  U..S.  (;ov(;rnnn;nt  Printing  Offic.o. 

Tin;  online;  e;elitie)n  e)f  the;  Federal  Register  is  issne;el  nnele;r  the; 
iudlneritv  e)f  tin;  Aelministreitive;  (:ommitte;e;  of  the;  Fe;ele;r:d  Re;giste;r 
as  the;  offieiied  le;gal  e;epn\'ide;nt  e)f  the;  pape;r  iinel  mie:re)fie:he;  e;elitie)ns 
(44  4101  anel  1  (if'R  5.10).  It  is  n])elate;el  hy  (>;()()  ii.en.  e;ae:h 

eliiy  tho  F'ederal  Register  is  puhlishe;el  anel  ine:lnele;s  he)th  te;xt  iinel 
gnijihics  fre)m  Veiinnn;  5‘).  1  (liinnarv  2.  l‘l!)4)  feirwiirel.  Feir  nnire; 
infeirmiitiem.  eiemtiie  t  the;  (IPO  (instenne;!'  (iemtiict  (x;nte;r.  IJ..S. 
Oe)ve;rnmont  Printing  Office;.  Phenn;  202-512-1800  eir  800-512-1800 
(teill  fn;o).  F-mail.  g/n)@rn.s//?(;//;.e.f);n. 

Tho  iinnniil  snhsea'iptieni  prie;e;  feir  tho  Federal  Register  pa])e;r 
e;elitie)n  is  .S740  ])lus  peistiigo.  eir  .Sfi08.  jilns  jieistago.  feir  ii  e:e)mhine;d 
Federal  Re;gister.  Feeli;ral  Reigister  lnele;x  anel  hist  eif  OFR  .Se;e:tie)ns 
Affe;cte;d  (h.SA)  snh.scrij)tie)n:  the;  mie:rofiche;  e;elitie)n  eif  the;  Federal 
Register  incineling  the;  F'e;deral  Regi.ster  lnele;x  iinel  h.SA  is  .SI 05. 
phis  iieistiige;.  Six  month  snhse:ri])tions  aro  availahlo  for  emo-liiilf 
the;  iinnuid  nite;.  I'ln;  jiroviiiling  jieistiil  ratos  will  he;  ai)])lie;il  tei 
oreli;rs  iii;e:e)reling  to  tin;  elolive;ry  mothoel  re;t)ne;ste;el.  Tho  j)rii:e;  eif 
a  single;  e:e)py  eif  the;  elaily  F'eeleral  Register,  ine:lneling  peistiige;. 
is  hiise;el  em  the;  numhe;r  eif  jiagos;  Sll  feir  an  issue;  eieintaining 
le;ss  than  200  ]iiige;s;  .$22  feir  an  issue;  e:eintaining  200  to  400  jiagos: 
anel  .S53  feir  an  issue;  e:eintainin<>  ineire;  than  400  jiiigos.  .Single;  issnos 
eif  the;  inie;reificln;  e;elitiein  mav  lie;  pnre:hiise;el  feir  .$3  pe;r  e;ei|)v. 
inerlneling  jieistago.  Re;mit  e:he;ck  eir  ineinoy  eirelor.  iniielo  jiayahle; 
tei  the;  .Snpe;rinte;nele;nt  eif  Deie:nnn;nts.  eir  e:harge;  tei  veiur  (d’O 
Deijieisit  Ae:e:einnt.  VhSA.  Miiste;r(iiirel.  Ame;rie:im  Ex|ire;ss.  eir 
Dise;eivor.  Mail  tei:  II.S.  Oeivornmont  Printing  Offie;e; — Ne;w  Oreleirs, 
P.O.  Heix  970050.  .St.  heiuis.  MO  03197-9000:  eir  e:all  teill  fre;e;  1- 
8(i0-.512-1800.  IX;  iireiii  202-512-1800:  eir  gei  tei  the;  Ih.S.  (hive;rnme;nt 
Online;  Heiokstore;  site;.  se;e;  hooksloiv.f’po.gov. 

The;re;  are;  nei  re;strie:tiems  ein  the;  re;|inhlie:iitiein  eif  nniteirial  ii|ijie;iiring 
in  the;  Fe;eli;ral  Rogistor. 

Ileiw  To  (iite;  This  Pnhlie:ation:  Use;  the;  veilnnn;  nnmhe;r  anel  the; 
jiiige;  nnmhe;r.  Exiinijile;:  77  FR  12345. 

Postma.sti;r:  .Se;nel  inlelre;ss  eihangos  tei  the;  .Sirpe;rinte;nele;nt  eif 
l)eie:nnn;nts.  I'lielonil  Re;giste;r,  Ih.S.  (hive;rnme;nt  Printing  Offie:e;. 
Wiishingtein,  IXi  20402.  along  with  the;  e;ntire;  mailing  l:ihe;l  freim 
the;  last  issue;  re;e:e;ive;eh 


SIJKSCRIPTIONS  AND  (X)PIE.S 


PllHhIC 

Suhscriptieins: 

l»iijie;r  eir  fie:he;  202-512-1800 

Assi.stain;e;  with  iiiihlie;  snhse:ri|itieins  202-512-1800 

(lonoral  emline;  infeirinatiein  202-512-1530:  1-888-293-0498 

Singh;  i:opi(;s/l)ae:k  i:eipii;.s: 

l’aiie;r  eir  fie:ln;  202-512-1800 

Assistane;e’  with  jinhlie;  single;  e;eiiiie;s  1-800-512-1800 

( I’lill-FiKe;) 


FFDF RAh  ACfFNCIES 
Suhscriptieins: 

P;i|ie;r  eir  fie:ln;  202-741-0005 

.'\ssisliine;e;  with  l''e;ele;nil  age;ne;y  suhse:ri|itieins  202-741-0005 


ffi)i:rai.  Ri-Gisn-R  workshop 

I  IIF.  1  FDI.RAI.  RIXilSTF.R:  WH.Vl  IT  IS  AND  HOW  TO  HSF  H 

t-Ott:  .\n\  jie-rsein  wlni  uses  tin-  t'cdcral  Kcgisii-r  and  (aide  eif 

t'eeleral  ttegiilaiieins. 

WHO:  Sjninseired  tiy  tlie  Oftiee  eif  the  I'eeteral  Register. 

W  tt/Vf:  t-ree  jitililie  tirietings  (ajij'ireiximately  5  Iniurs)  lei  jireseni; 

1.  the  regutaieirx  jireieess.  witli  a  feieiis  ein  the  t'ecteral 
Register  system  anti  the  jiuhiic's  reile  in  tiie  tle\eit)|v 
ment  eif  regiilatiDiis. 

2.  ilie  relatiiinsiiiji  lielween  llie  l•etierai  Register  aiul 
(aide  eif  ITderal  Regtilalieins. 

3.  the  imjieirlant  eiements  eif  tyjiieal  i'etleral  Register  eleie- 
eiments. 

t.  .\n  intreidiietiein  tei  tlie  fmeling  ;iitls  eif  tlie  111/(3  R  sy.s- 
tem. 

Will':  'iei  jn-i)\iile  tile  jinhlie  vvilli  :ieeess  tei  inlormatiein  nee- 

essar\  tei  researeii  I'eelerai  agenev  regnlatieins  wliicli  tli- 
reetly  alfeet  tliem.  there  will  he  nei  tlisen.ssiein  eil  sjie- 
eilie  agenex  regnlatieins. 

W  III-N:  I  nestlay,  lehrnary  12.  2013 

y  a  m.- 12:30  p  m. 

W  IlliRli:  Oftiee  eif  the  I'ederal  Register 

(ainlereiiee  Reieim.  Suite  "OO 

SOO  iNeirth  Capiteil  Street.  .\W  . 

W  ashinglein.  DC  20002 

RF.SIKN  A1  IONS:  (202)  -  |l-(i008 
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AgcMicy  Inforniation  (lolloctioo  Activilios;  Fr()j){)sal.s, 
Siiljinissions,  ami  A])])rovals,  n()[i  1-9054 

Agricultural  Marketing  Service 

PROPOSED  RULES 

Milk  ill  tlu;  Northoast  and  Othor  Markoting  Aroas: 

Final  Decision  on  Amendments  to  Marketing  Agreements 
and  Orders  and  Termination  of  a  Portion  of  the 
Proceeding.  t)24M-9270 

Agriculture  Department 

.See  Agricultural  Marketing  .Service 

.See  Animal  and  Plant  Health  Inspection  Service 

.See  Forest  Serxdce 
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Accejitance  of  Group  Ajiplications  and  Department  of 
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II..S.  and  Foreign  Employees  of  Air  America.  Inc.,  ttOdH 
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RULES 
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(Continental  United  .States,  8957-}19()() 

Texas  (.Sjilenetic)  Fever  in  Cattle.  HnuO-tlUtil 
PROPOSED  RULES 
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8‘)87-«992 
NOTICES 
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Standards  Related  to  National  Coojierative  Research  and 
Production  Act: 

Institute  of  Electrical  and  Electronics  Engineers,  9009- 
9070 

Antitrust 

.See  Antitrust  Division 

Arts  and  Humanities,  National  Foundation 

.See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 
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Issuances  of  Final  Cuidance  Puhlications,  9054 
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Disease,  Disability,  and  Injurv  Prevention  and  Control 
.Spec:ial  Emphasis  Panel,  9055 
National  Center  for  Health  .Statistics,  Classifications  and 
Public  Health  Data  .Standards,  9055-9050 
National  In.stitute  for  Occupational  Safety  and  Health 

Respiratorv  Protection  for  Healthcare  Workers,  ‘)054- 
9055 


Centers  for  Medicare  &  Medicaid  Services 

PROPOSED  RULES 

Medicare  and  Medicaid  Programs: 

Part  II  -  Regulatory  Provisions  to  Promote  Program 
Efficiency,  Transparency,  and  Burden  Reduction, 
9210-9245 
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Submissions,  and  Ai)proval.s,  9050 
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Recpiest  for  Information  on  U.se  of  Clinical  Quality 
Measures  Reported  under  Physician  Quality 
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.See  Economic  Analysis  Bureau 
.See  Economic  Development  Administration 
.See  Foreign-'I’rade  Zones  Board 
.See  International  Trade  Administration 
.See  National  Oceanic  and  Atmospheric  Administration 
.See  National  Teleconnnunic:ations  and  Information 
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Defense  Department 

.See  Air  Force  De])artment 
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Agency  Information  Collection  Activities:  Proposals, 
.Submissions,  and  Approvals,  9()8()-‘K)87 
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Petitions  by  Firms  for  Determinations  of  Eligibility  to 
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.SV.'o  Energy  Efficiimcy  and  Renewable  Energy  Office 
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Petitions  for  Waivers: 
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Re(|iu!sl.s  for  luformalion; 

('ommcacial  Building  Energy  Asset  Score,  <)()42-t)()44 

Environmental  Protection  Agency 

RULES 

('.ominercial  and  Industrial  Solid  Waste  Incineration  Units: 
Non-Hazardons  Secondary  Materials  That  Are  Solid 
Waste, ‘)ri2-‘)2 13 
PROPOSED  RULES 

Air  Quality  Implementation  Plans;  A])i)royals  and 
Promnigations: 

Massachusetts;  Reyisions  to  Fossil  Enel  Utilization  and 
Source  Registration  Regulations,  etc.,  ‘)01(i-‘)()2() 
Regulation  of  I’nels  and  Enel  Additiyes: 

2013  R(!ne\vahle  Ihiel  Standards.  02H2-‘)300 
NOTICES 

Ad(!qnacy  Status  of  Motor  Vehicle  Emission  Bndg(4s: 
Metropolitan  Washington  D(i  Area  (DU.-MD-VA)  1007  8- 
Honr  Ozone  Non-Attainment  Area's  2000  Attainment 
Plan,  etc.,  0044-0045 

Agency  Information  Collection  Actiyities;  Proposals. 

Submissions,  and  Approyals,  004.5 
Agency  Information  C.ollection  Actiyities;  Proijosals. 
.Submissions,  and  Approyals: 

N.SP.S  for  Ammonimn  .Sulfate  Manufacturing  Plants, 
0040-0047 

Willingne.ss  to  Pay  .Snryey  for  (Chesapeake  Bay  Total 
Ma.ximnm  Daily  Load:  Instrument,  Pre-Test,  and 
Imphnnentation.  ‘K)4 ,5-0040 
Public  Water  .System  .Sui)eryision  Program  Reyision 
Approyals: 

Texas:  Tentatiye  Apjiroyal,  ‘)047-0048 

Equal  Employment  Opportunity  Commission 
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Agency  liddrmation  Collection  Actiyities;  Pro])osals, 
.Submissions,  and  A])])royals: 

Elementary-.Secondary  .Staff  Information  R(!])ort,  0048- 
5)040 

Elementary-.Secondary  .Staff  Information  Report; 
(Cancellation  of  Hearing.  0048 

Federal  Aviation  Administration 

RULES 

Establishments  of  (Class  E  Airspace: 

Kasigluk.  AK,  85)02-8003 
.Special  (Conditions: 

Embraer  .S.A..  Model  EMB— .5.50  Airplane:  Hvdro])hohic 
Coatings  in  l.ieu  of  Wiml.shield  Wipers,  85)01-8002 
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V-.50.5,  Oregon.  5)()05)-5)010 
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Intents  to  Rule  on  Retpiests  to  Release  Air])ort  Properties: 
Dallas/Fort  Worth  International  Airport,  DEW  Air])ort, 
TX,  5)10.5 

Federal  Communications  Commission 

PROPOSED  RULES 

Wireline  (Competition  Bureau  .Seeks  I’urther  (Commeut  ou 
Specific  Issues  Related  to  Implementation  of  Remote 
Areas  Fund,  5)020-0024 


Federal  Deposit  Insurance  Corporation 
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Agency  Information  (Collection  Actiyities;  Proposals, 
.Submissions,  and  A|)provals: 

Proce.ssing  Deposit  Insurance  (Claims,  5)045)-5)0.50 
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Miuitings: 

Ajjpraisal  .Subcommittee,  5)0.50-5)0,51 

Federal  Highway  Administration 
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Environmental  lm|)act  and  Related  Procedures,  85)04-85)84 

Federal  Maritime  Commission 
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Investigation  Orders  and  Hearings: 

United  Logistics  (LAX)  Inc.,  Possible  Violations  of 
.Shipping  Act  of  15)84,  5)051 
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A])])roval  of  Discontinuance  or  Modification  of  Railroad 
.Signal  System,  5)100 

Petitions  for  Waivers  of  CComj)liance,  5)100-5)108 

Federal  Reserve  System 
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Propo.sals  to  Engage  in  or  to  Accpure  (Com])anies  Engagiul  in 
Permissible  Nonbanking  Actiyiti(!s.  5)051 

Federal  Transit  Administration 

RULES 

I’Cnvironmental  lm|)act  and  Related  Procedures,  85)04-85)84 

Fish  and  Wildlife  Service 
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I'Cndangered  and  Threatened  Wildlife  and  Plants; 
Eidiancement  of  .Survival  Permit  A])])lication:  Draft 
(Creater  .Sage-Urouse  Umbrella  (Candidate 
(Conservation  Agreement,  etc..  5)000-5)007 
Receipt  of  A|)i)lications  for  Endangered  .Species  Permits, 
5)007-5)008 

Food  and  Drug  Administration 
PROPOSED  RULES 
Dental  Devices: 

Riicla.ssification  of  Temporary  Mandibular  (Condyle 
Prosthesis,  5)010-5)015 
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Recpiests  for  Nominations: 

Voting  Members  on  Public  Advisory  Panels  or 
(Committees,  5)000-5)003 

Foreign-Trade  Zones  Board 
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Ap])lic:ations  for  Manufacturing  Authority: 

Firth  Rixsoii,  Inc.  d/b/a  Firth  Rixson  Monroe,  T’oreign- 
Trade  Zone  141,  Roche.ster,  NY,  5)033 

Forest  Service 

NOTICES 

Environmental  Impact  .Statements;  Availability,  etc.: 

(Clear  Creek  Integrated  Restoration  Project.  Nez  Perce- 
Clearwater  National  Forests,  ID,  i)025)-5)031 
Pro|)osed  New  Fee  Sites,  5)031 
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Standards  to  Prevent,  Detect,  and  Res])on(l  to  .Sexual  Abuse 
and  Assault  in  (ionfineinent  Facilities: 

Extension  of  Comment  Period.  8987 

Indian  Affairs  Bureau 

PROPOSED  RULES 

O.sage  Negotiated  Rulemaking  Committee  Meetings,  UOl.S- 
9016 
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Webinar.  9070 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  D  S  C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  319 

[Docket  No.  APHIS-201 1-0028] 

RIN  0579-AD61 

Importation  of  Fresh  Bananas  From 
the  Philippines  into  the  Continental 
United  States 

AGENCY:  Animal  ami  Plant  Health 
Inspection  Service.  DSDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
nrgnlations  concerning  the  importation 
of  fruits  and  vegetahh's  to  allow  the 
importation  of  fnish  bananas  from  the 
Philijipines  into  the  continental  United 
States.  As  a  condition  of  entry,  the 
bananas  will  have  to  he  produced  in 
accordance  with  a  systems  a])|)roach 
that  will  include  rerpiirements  for 
inijiortation  of  commercial 
consignments,  monitoring  of  fruit  flies 
to  establish  low-prevalence  places  of 
production,  harve.sting  only  of  hard 
green  bananas,  and  ins))ection  for 
(|narantine  pests  by  the  national  ])lant 
jirotection  organization  of  the 
Phili|)pines.  The  bananas  will  also  havr; 
to  he  accompanied  by  a  phytosanitary 
certificate  with  an  aclditional 
declaration  stating  that  they  were 
grown,  packed,  and  insjiected  and 
found  to  he  free  of  (luarantine  pests  in 
accordance  with  the  jiroposed 
nupiirements.  This  action  will  allow  the 
importation  of  bananas  from  the 
Philippines  while  continuing  to  protect 
against  the  introduction  of  plant  pests 
into  the  United  States. 

DATES:  Effm.liva  Date:  Fehrnary  7.  2013. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Meredith  [ones.  Regulatory 
Uoordination  Sjiecialist.  PPQ.  RPM. 
RCC:.  APHIS.  4700  River  Road  Unit  30. 


Riverdale.  Ml)  20737-1231;  (301)  851- 
2280. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  “Snhpart-Frnits 
and  Vegetables”  (7  UFR  310.50-1 
through  310.50-57,  referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  jiarts  of 
the  world  to  prevent  the  introdiu.tion 
and  dissemination  of  |)lant  pests  within 
the  United  States. 

On  April  10,  2012,  we  published  in 
the  Federal  Register  (77  FR  22510- 
22514,  Docket  No.  APHIS-2011-0028)  a 
jiroposal  '  to  amend  the  regulations  to 
allow  the  importation  of  bananas  from 
the  Philijipines  into  the  continental 
United  Stales.  We  jiroposed  to  allow  the 
importation  of  bananas  from  the 
Philippines  into  the  continental  United 
States  only  if  they  were  produced  in 
accordance  with  a  systems  ajiproach. 

The  projiosed  systems  approach 
included  nupiirements  for: 

•  Registration,  monitoring,  and 
oversight  of  jilaces  of  jiroduction; 

•  Trajiping  for  the  fruit  flies 
Biwtrocv.i'd  Jiuisdo,  B.  occipitalis,  and  B. 
philippincnsis  to  establish  low- 
jirevalence  places  of  production: 

•  Uovering  bananas  with  pesticide 
hags  during  the  growing  season; 

•  Harvesting  only  of  hard  green 
bananas; 

•  Rerjnirements  for  culling, 
safeguarding,  and  identifying  the  fruit; 
and 

•  Inspection  by  the  NPPO  of  the 
Philippines  for  (piaranline  pe.sts. 

We  also  propo.sed  to  retpiire  bananas 
from  the  Philippines  to  he  accompanied 
by  a  phytosanitary  certificate  with  an 
additional  declaration  stating  that  the 
bananas  were  grown,  jiacked.  and 
inspected  in  accordance  with  the 
Jiroposed  recjnirements. 

On  May  30,  2012,  we  jinhlished  in  the 
Federal  Register  (77  FR  31820-31830, 
Docket  No.  APH1,S-201 1-0028)  a 
notice^  of  availability  of  an 
environmental  assessment  (FA)  entitled 
“hnjiortalion  of  Hananas  (Musa  sjiji.) 
from  the  Philijijiines  into  the 
Cuintinental  United  States”  (Ajiril  2012). 


'  Td  vidw  llu!  |)i(i|)()S(!(l  riil(!  iind  the  cciiiiiKinIs 
wo  I'ocoivod.  }>()  lo  htli)://n  inv.iy‘HiI(ilions.i>av/ 
n!dockiM‘l(iil:n=/\PlUS-20l  I  -0()2S. 

-TIu!  nolioo  and  lv\  an!  al.so  availablo  at  llui  Wol) 
addross  in  loolnoto  1. 


The  FA  a.ssesses  the  jiolential 
environmental  imjiacts  associated  with 
allowing  the  imjiortation  of  fresh 
bananas  from  the  Philijijiines  into  the 
continental  United  States. 

We  solicited  comments  concerning 
our  jirojiosal  for  00  days  ending  June  15, 
2012.  and  concerning  the  FA  for  30  days 
ending  jnne  20.  2012.  We  received  four 
comments  by  the  close  oftho.se 
comment  jieriods.  They  were  from  a 
rejiresentative  of  a  State  government,  an 
organization  of  State  jilant  regulatory 
officials,  and  jirivate  citizens.  One  of  the 
commenters  snjiported  the  jirojiosed 
rule.  Another  commenter  ojijiosed  the 
imjiortation  of  bananas  from  the 
Philijijiines.  hut  did  not  jiresent  any 
sjiecific  concerns  or  identify  any 
jiarticnlar  reasons  for  ojijiosing  the 
imjiortation.  The  i.ssues  raised  by  the 
other  t:ommenters  are  di.scussed  below. 

One  c;ommenter  nujnested  that  the 
bananas  from  the  Philijijiines  he 
insjiected  carefully  at  the  jiort  of  entry 
for  all  1(i  jiests  of  concern  identified  in 
the  jiest  risk  assessment  (PRA)  that 
accomjianied  the  jirojiosed  rule. 

Under  jiaragrajih  (li)  of  319.58-3,  all 
consignments  of  fruits  and  vegetables 
are  subject  to  insjiection  at  the  jiort  of 
entry.  Insjiectors  will  monitor  for  all 
Jiests  listed  in  the  PRA.  In  addition, 
bananas  will  he  insjiected  at  the  jiort  of 
entry  to  verify  that  they  are  at  the  jirojier 
stage  of  rijieness. 

One  commenter  ojijio.sed  the 
imjiortation  of  bananas  from  the 
Philijijiines.  stating  that  it  would 
increase  the  risk  of  accidental  or 
incidental  introduction  of  the  fruit  flies 
B.  nuisdc,  B.  occipitalis,  and  B. 
philippincnsis  into  the  United  .States. 

APHl.S  considers  the  mnltijile  layers 
of  safeguards  sufficient  to  mitigate  the 
risk  jiosed  by  the  fruit  flies  B.  nnisac,  B. 
occipitalis,  and  B.  philip})incnsis.  These 
mitigations  are  based  on  tho.se  currently 
used  in  Central  and  .South  America  for 
exjiorl  of  hananas  to  the  United  .States. 
APHl.S  intercejilion  recuirds  going  hack 
to  1983  indicate  that  there  have  been  no 
intercejitions  of  fruit  flies  in 
commercially  jiroduced  hananas  from 
Central  and  .South  America.  Two 
additional  mitigations  (fruit  fly  trajijiing 
and  jiojiulation  control)  were  atlded 
sjiecifically  for  the  Philijijiine  hananas 
jirogram  to  address  fruit  fly  risk.  We 
have  determined,  for  the  reasons 
sjiecified  in  the  risk  management 
document  that  accomjianied  the 
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proposed  rule,  that  the.se  measures  will 
el't'ectively  mitigate  the  risk  of  aeeiclental 
or  iueidental  introduction  of  the  fruit 
flies  or  anv  pest  of  concern  identified  in 
thePRA.  ■ 

VVe  are  making  two  editorial  changes 
to  ^  319.56-.'58  in  order  to  increase  the 
clarity  of  the  re(iuirements.  Proposed 
])aragraph  (d)  .stated  that  during  the 
growing  ])eriod,  if  a  p(!stic:i(le  hag  falls 
off  or  is  torn,  the  fruit  in  that  hag  may 
not  he  (jxported  to  tin;  United  States.  We 
are  adding  the  words  “that  had  heen” 
after  “fruit”  to  clarify  that  the  fruit  that 
is  no  longer  in  the  hag  cannot  he 
exj)orted  from  the  Philippines  to  the 
United  States. 

Projjosed  ]3aragra])h  (e)(2)  stated  that 
harvested  bananas  must  he  placed  in 
field  c.artons  or  containers  tliat  are 
marked  to  show  the  official  registration 
numher  of  the  ])roduction  site.  However, 
])aragra])h  (a)(2)  refers  to  "places  of 
production”  rather  than  j)roduction 
sites.  Thus,  we  are  amending  paragraj)!! 
(e)(2)  to  indicate  that  cartons  or 
containers  should  he  marked  with  tin; 
official  registration  numher  of  the  place 
of  production. 

Therefore,  for  the  nuisons  given  in  the 
pro])o.sed  ride,  we  are  ado])ting  the 
])roj)o.sed  rule  as  a  final  rule,  with  the 
two  editorial  changes  discussed  above. 

Netiv.  In  oiir  Ajiril  2012  jiroposiHl  rule,  we 
proposal  to  add  llie  conditions  governing  llie 
iin])orlalion  of  bananas  from  llie  I’liilipiiines 
as  §  ;M0..ar)-.57.  In  Ibis  final  role,  tliose 
condilions  are  addiid  as  S  ill 0. .50- .58. 

KHeclive  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  jmrsuant  to  the 
provisions  of  5  U.S.(],  5.53.  may  he  made 
effective  less  than  30  clays  after 
jiuhlication  in  the  P’ederal  Register. 

Immediate  implementation  of  this 
rule  is  necessarv  to  provide  relief  to 
those  per.sons  who  are  adversely 
affected  by  restrictions  we  no  longer 
find  warranted.  Making  this  rule 
effetdive  immediately  will  allow 
interested  jiroducers  and  others  in  the 
marketing  chain  to  benefit  from  the 
availahilitv  of  bananas  from  an 
additional  source.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspecdion  Service  has 
determined  that  this  rule  should  he 
effective  ujion  jiuhlication  in  the 
Federal  Register. 

Executive  Order  12}t(i(i  and  Regulatory 
Flexibility  Act 

rids  final  rule  has  heen  determined  to 
he  not  significant  for  the  |iur|)ose.s  of 
Executive  Order  12866  and.  therefore, 
has  not  heen  reviewed  by  the  Office  of 
Management  and  Budget. 


In  accordance  with  the  Regulatory 
Flexibility  Act,  we  have  analyzed  the 
jiotential  economic  effects  of  this  action 
on  small  entities.  The  analysis  is 
summarized  below,  (iojiies  of  the  full 
analysis  are  available  on  the 
Regulations.gov  Web  site  (.see  footnote  1 
in  this  document  for  a  link  to 
Regulations.gov)  or  by  contacting  the 
jierson  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  analysis  cixamines  iinjiacts  for 
U.S.  small  entities  if  fresh  bananas  are 
iinjiorted  from  the  Philijijiine.s  into  the 
continental  United  States.  (Commercial 
jjroduction  of  bananas  in  the  United 
States  takes  jilace  in  Hawaii,  where 
most  if  not  all  of  the  banana  farms  are 
small  entities.  These  jirodncers  will  be 
little  affected  by  the  final  rule  given  the 
large  (juantily  of  bananas  already 
iinjmrted  by  the  United  States  and  the 
relatively  small  (juantity  exjiected  to  be 
imjiorled  from  the  Phili})|)ines.  The 
United  States  is  clearly  a  minor 
jjroducier  but  a  major  iinjiorter  of 
bananas.  Coinjiared  to  the  volume  of 
current  iinjmrts,  the  (juantity  of  bananas 
exj)ected  to  be  imjiorted  from  the 
Philij)j)ines  is  iKigligible.  In  addition, 
bananas  from  the  Philij)j)ine.s  will  not 
be  allowed  entry  into  Hawaii. 

Under  the.se  circum.stances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Insjieclion  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  imjiact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12888 

This  final  rule  allows  bananas  to  be 
imjKirted  into  the  United  Stattts  from  the 
Philij)j)ines.  State  and  local  laws  and 
regulations  regarding  bananas  iinjtorted 
under  this  rule  will  be  preempted  while 
the  fruit  is  in  foreign  commerce.  Fresh 
fruits  are  generally  imjjorted  for 
immediate  distribution  and  .sale  to  the 
con.suming  jjublic,  and  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consumer.  The  (jiuistion  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  No  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
recjuire  administrative  jjroceedings 
before  jtarfies  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

All  EA  and  finding  of  no  significant 
imjiact  have  been  jirejiared  for  this  final 
rule.  The  environmental  assessment 
jirovides  a  basis  for  the  conclusion  that 
the  iinjiortation  of  bananas  from  the 
Philijijiines  into  the  continental  United 
States,  under  the  conditions  sjiecified  in 
this  rule,  will  not  have  a  significant 
imjiact  on  the  quality  of  the  huinan 


environment.  Based  on  the  finding  of  no 
significant  imjiact,  the  Administrator  of 
the  Animal  and  Plant  Health  Insjiection 
Service  has  determined  that  an 
environmental  imjiact  statement  need 
not  be  jirejiared. 

The  EA  and  finding  of  no  significant 
imjiact  were  jirejiared  in  accordance 
with:  (1)  'I’he  National  Environmental 
Policy  Act  of  1969  (NEPA),  as  amended 
(42  U.S.Ck  4321  at  s(H].);  (2)  regulations 
of  the  (Council  on  Environmental 
Quality  for  imjilenumting  the 
jirocedural  jirovisions  of  NEPA  (40  (iFR 
jiarts  1500-1 508):  (3)  USDA  regulations 
imjilementing  NEPA  (7  (iFR  jiart  lb), 
and  (4)  APHIS’  NEPA  Imjilementing 
Procedures  (7  (TR  jiart  372). 

The  EA  and  finding  of  no  significant 
imjiact  may  be  viewed  on  the 
Regulations.gov  Web  site.-*  Cojiies  of  the 
environmental  a.s.se.ssment  and  finding 
of  no  significant  imjiact  are  also 
available  for  jmblic  insjiection  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Indejiendence  Avenue  ,S\V.. 
Washington,  DU.  between  8  a.m.  and 
4:30  ji.m.,  Monday  through  F'l’iday, 
excejit  holidays.  Persons  wishing  to 
insjiect  cojiies  are  nujiiested  to  call 
ahead  on  (202)  799-7039  to  facilitate 
entry  into  the  reading  room.  In  addition, 
cojiies  mav  be  obtained  bv  writing  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Pajierwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Pajierwork  Reduction  Act  of  1995 
(44  U.S.(k  3501  et  se(j.),  the  information 
collection  or  recordkeejiing 
requirements  included  iu  this  final  rule, 
which  were  filed  under  0579-0394, 
have  been  submitted  for  ajijiroval  to  the 
Office  of  Management  and  Budget 
(OMB).  When  OMB  notifies  us  of  its 
decision,  if  ajijiroval  is  denied,  we  will 
jiublish  a  document  in  the  Federal 
Register  providing  notice  of  what  action 
we  jilan  to  take. 

E-(iovernnient  Act  (Compliance 

The  Animal  and  Plant  Health 
Insjiection  Service  is  committed  to 
comjiliance  with  the  E-(jOvernment  Act 
to  jiromote  the  use  of  the  Internet  and 
other  information  technologies,  to 
jirovide  increased  ojijiortunities  for 
citizen  access  to  Uovermnent 
information  and  services,  and  for  other 
jiurjio.ses.  For  iidbrmation  jiertinent  to 
E-(Jovermnent  Act  comjiliance  related 
to  this  rule,  jilease  contact  Mrs.  Celeste 
Sickles,  APHhS’  Information  (Collection 
(Coordinator,  at  (301)  851-2908. 


'lilt!  K.X  itiul  rinding  tif  nn  signiticiinl  iinpiicl  iiro 
iiViiilabU:  at  llio  Wall  iidilress  in  Idnlntilt!  1. 
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List  of  Subjects  in  7  (T'R  Part  319 

Coffee.  Cotton.  Fruits.  lini)orts.  Logs. 
Nursery  stock.  Plant  diseases  and  i)(!sts. 
Quarantine.  Reporting  and 
nH;or(lkeej)ing  recpiireinents.  Rice. 
V(‘g(!lai)les. 

Accordingly,  we  are  amending  7  (d-'R 
jjarl  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

■  1.  The  authority  citation  for  part  31 1) 
continues  to  read  as  follows: 

Aiilhorily:  7  7701-7772,  and 

7781-7780-  21  U..S.C:.  130  and  130a:  7(:i''R 
2.22.  2.80.  and  371.3. 

■  2.  A  new  §  319.5(>-.'i8  is  added  to  read 
as  follows: 

§319.56-58  Bananas  from  the  Phitippines. 

Bananas  [Musa  sjip.,  which  include 
M.  (icununate  cuhWixrH  and  M. 

(icuwinata  x  M.  Ixilhisidna  hybrids)  may 
he  imjiorted  into  tlie  continental  United 
.States  from  the  Philijipines  only  under 
the  conditions  de.sc:ribed  in  this  .section. 
These  conditions  are  designed  to 
|)revent  the  introduction  of  the 
following  (piarantine  pe.sts:  Bcictrocdia 
imisdd  ('fryon).  Bdctroccni  occipHdlis 
(Bezzi).  and  lidctiocdid  })hilii)i}indnsis 
(llnnv  and  Hancock),  fruit  flies; 
C’ero/i/as/e.s  nihcns  (Maskell).  the  red 
wax  scale:  C’omi.s  viridis  ((inum).  tin; 
grcien  scale:  Syhni  dlldiiidns 
(Wiedemann),  a  longhorned  beetle: 
Dvniicocciis  ndobwvipas  (Beardsley), 
the  gray  pineapple;  mealybug: 

(xiococcds  cdffddd  ((inum).  the  coffee; 
reieit  mealybug:  Mdcoiidllicoccds 
hirsdtds  (Cre;e;n).  the;  hihise;us  me;alyhng; 
Pidnococcus  lildcinus  ((ie)e;ke;re;ll).  the 
e:e)ffe;e;  mealyhng;  Pldiiococcus  minor 
(Maske;ll).  tin;  j)ae:ific  me;alyhug: 
Pseudococcus  crvptus  (Hempel),  the; 
e:ryptie:  mealybug;  Pustrococcus 
invddens  (Williams),  the;  mango 
me;alyhng:  anel  Rustrococcus  spinosus 
(Robinson),  the;  Philij)pine  mango 
me;alyl)ug. 

(a)  Genei'dl  reejuirements.  (1)  The; 
natieinal  plant  pre)te;e:tie)n  eirganizatiem 
(NPPO)  of  the;  Philipjiines  must  preex  iele 
an  ope;ratie)nal  weirkjilan  te)  APHIS  that 
eie;tail.s  the;  ae:tiyitie;s  that  the;  NPPO  e)f 
the;  Philipj)ine;.s  will,  .sul)je;e:t  te;  APHIS' 
appreiyal  e)f  the;  weirkplan.  e:arry  eiiit  to 
me;e;t  the;  re;epure;me;nts  of  this  se;e:tie)n. 

(2)  Bananas  must  he;  greewn  at  plae;e;.s 
e)f  |)re)elne:tie)n  that  are;  re;giste;re;el  with 
the;  NPPO  eif  the  Philippine;s  anel  that 
me;e;t  the;  re;ejuire;ments  eif  this  .se;e;tion. 
Re;gi.stratie)n  must  he;  re;ne;we;el  annually. 

(3)  Bananas  must  he;  j)ae;ke:el  for  expeirt 
te)  the;  llnite;el  .State;s  in  packinghouseis 
that  me;e;l  the;  re;ejnire;me;nt.s  e)f  this 
se;e:tie)n. 


(4)  Bananas  frenn  the;  Philijipines  may 
he;  im])e)rte;el  in  e:e)nnne;re:ial 
e:e)n.signme;nt.s  e)nly. 

(h)  XIonitoring  und  oversi;^ht.  (1)  The; 
NPPO  e)f  the;  Philippines  must  yisit  anel 
inspe;e:t  re;gi.ste;re;el  plae:e;s  e)f  i)re)elue:tie)n 
menithly.  .starting  at  le;a.st  3  meniths 
hefeere;  harye;.st  l)e;gin.s  anel  e:e)ntinuing 
thre)ngh  the;  enel  e)f  the;  shipping  se;ase)n, 
te)  yerily  that  the;  gre)we;rs  are;  e;e)mplying 
with  the;  re;eiuire;me;nts  e)f  this  se;e:tie)n 
anel  folleew  ])e;st  e;e)ntre)l  guielelines. 
when  ne;e:e;s.sary.  te)  re;ehie:e  eiminmtine 
pe;,st  pe)pidatie)n.s.  When  trapping  is 
re;e]nireel  uneler  ])aragraph  (e:)  e)f  this 
se;e:tie)n.  the;  NPPO  e)f  the;  Philippine;.s 
must  also  \’e;rify  that  the;  gre)wers  are; 
e:e)m])lying  with  the  re;e]uire;me;nts  in  that 
paragraph  anel  must  e;e;rtify  that  e;ae:h 
plae;e  of  pre)elue:tie)n  has  an  effe;e:tiye;  fruit 
ily  trap])ing  pre)gram.  Any  pe;rse)nne;l 
e:e)ndue:ting  tra])j)ing  uneler  paragraphs 
(e:)  of  this  se;ctie)n  mu.st  he;  traineel  anel 
supe;ryise;el  by  the;  NPPO  e)f  the; 
Philipj)ine;s.  APHKS  may  me)nite)r  the; 
plae:e;s  e)f  j)re)elue:tie)n  as  ne;e;e;.ssary  te) 
ensure  e:e)mpliane;e;. 

(2)  If  the;  NPPO  of  the;  Philippine;.s 
finels  that  a  i)lae:e;  e)f  pre)elue:tie)n  eer 
pae:kinghe)u.se;  is  ne)t  e:e)mj)lying  with  the; 
re;ejuire;me;nts  e)f  this  se;e:tie)n,  ne)  fruit 
fre)m  the;  i)lae:e;  e)f  pre)ehie:tie)n  eer 
pae:kinghe)U.se;  will  he;  eligible;  fe)r  e;xpe)rt 
to  the;  l)nite;el  State;.s  until  APHIS  anel  the 
NPPO  e)fthe;  Philippines  e:e)nelue:t  an 
inye;.sligatie)n  anel  appreepriate  remeelial 
ae:tie)ns  haye;  he;e;n  im])le;me;nte;el. 

(3)  The;  NPPO  e)f  the  Philippine;.s  must 
re;tain  all  fe)rms  anel  ele)e;ume;nts  relateel 
te)  e;xpe)rt  pre)gram  ae.tiyities  in  plae:e;s  e)f 
pre)eiue:tie)n  anel  j)ae:kinghe)use;.s  for  at 
ie;ast  1  ye;ar  anel,  as  re;epie;.st(;el,  pre)yiele; 
them  to  APHKS  fe)r  reyiew. 

(c)  Fruit  flv  truppimj,  to  estoliJish 
pldces  of  production  with  low  pest 
prevdience.  Be;ginning  at  k;a.st  3  months 
he;fe)re;  harye;st  i)e;gins  anel  e:e)ntinuing 
through  the  enel  of  the  harye;.st,  trapping 
must  be;  e;e)nelue:te;el  in  re;giste;re;el  plae:e;s 
e)f  proeluctie)!!  with  at  le;ast  1  traj)  per  0.2 
sejuare;  kile)me;te;r.s  to  ele;me)n.strate;  that 
the;  i)lae:e;s  e)f  pre)elue:tie)n  haye;  a  le)w 
preyalene.e;  of  Bcictroceid  spp.  fruit  flies. 
APHKS-appre)ye;el  traps  haiteel  with 
APHKS-a])|)re)ye;ei  i)lugs  must  he;  useel 
anel  .se;ryie:e;el  at  le;ast  e)ne:e;  every  2 
we;e;k.s.  During  the;  tra])])ing,  when  tra])s 
are;  .se;ryie:e;el,  if  fruit  flie;.s  are;  tra])pe;el  at 
a  |)artie;ular  plae:e;  e)f  pre)elue;tie)n  at 
e:umulatiye;  le;ye;ls  aheeye;  2  nie;.s  pe;r  trap 
pe;r  elay.  pe;.stie:iele;  bait  tre;atme;nt.s  mu.st 
l)e;  applie;el  in  the;  affe;e:te;el  plae;e;  e)f 
])re)eiue:tie)n  in  e)reler  fe)r  the  plae:e;  e)f 
pre)elne:tie)n  te)  remain  eligible;  te)  e;x])e)rt 
l)anana.s  te)  the;  llniteel  .State;.s.  The;  NPPO 
of  the  Philij)pine;.s  mu.st  ke;ep  re;e:e)rel.s  e)f 
fruit  fly  ele;te;e:tie)ns  for  i;ae:h  trap,  ui)elate; 
the;  ri;e:orels  each  time;  the;  traps  are 
e;he;e;ke;el.  anel  make;  the  re;e:e)rel.s  ayailable 


te)  APHIS  inspe;e:te)rs  upon  re;ejue;st.  If  ne) 
Bdctrocerd  s])j).  larvae;  have  l)e;e;n  fe)unel 
in  the;  in.s])e;e:tie)n.s  re;einire;el  in  ])aragraj)h 
(h)  e)f  this  se;e;tie)n  by  Fe;hruary  9,  201.'), 
the;  ae;tiyitie;s  ele;se:ril)e;el  in  this 
j)aragra|)h  are;  ne)  le)nge;r  i'e;e]uire;el. 

(el)  //e)gg/)7g  re<]uirements.  Plastie;  bags 
impre;gnate;el  with  ))e;.stie;iele;.s  mu.st  e;e)ve;r 
the;  bananas.  During  the;  gre)wing  pe;rie)el, 
if  ii  pe;stie:iele;  hag  falls  e)ff  e)r  is  te)rn,  the; 
fruit  that  hael  been  in  that  hag  may  not 
he;  exporteel  te)  the;  llniteel  .States. 

(e)  I kirvesting  requirements.  (1) 
Bananas  mu.st  be;  harvesteel  at  a  harel 
green  .stage;  anel  inspe;e:te;el  at  the;  j)ort  e)f 
e;ntry  to  ele;te;rmine  that: 

(1)  Bananas  .shippe;el  by  air  are;  still 
greeai  upon  arrival  in  the  llniteel  .States; 

(ii)  Bananas  shipped  by  se;a  are;  either 
gre;e;n  uj)e)n  arrival  in  the;  Llniteel  .State;s 
e)r  ye;llow  but  firm. 

(2)  Harye;.ste;el  bananas  must  be;  j)lae;e;d 
in  fielel  e:arte)ns  e)r  e:e)ntaine;rs  that  are; 
markeel  te)  .show  the;  official  re;gist ration 
nnml)e;r  e)f  the  plae:e;  e)f  pre)elue;tie)n.  The; 
iele;ntifie:atie)n  of  the;  plae;e;  of  j)re)etue:tie)n 
mu.st  he;  maintaineel  from  the;  time;  when 
the;  fruit  le;aye;s  the;  place;  of  ])re)ehie:tie)n 
until  the;  fruit  is  re;le;ase;el  fe)r  entry  into 
the;  lJnite;el  .State;s. 

(f)  Post-hdi'vest  processing.  After 
harve;.st,  all  elamage;el  e)r  eli.se;ase;el  fruit 
mu.st  he;  e;ulle;el  at  the;  j)ae:kinghe)use;. 

Fruit  mu.st  he;  washeel  with  a  high 
])re;.ssnre;  wider  .s])ray.  anel  washe;el  with 
.se)ap  anel  water. 

(g)  Pdckinghouse  recjuirements.  (1) 
Pae;kinghe)n,se;s  mu.st  pre;ye;nt  the;  eadrv  e)f 
pe;sts  with  a  ele)ul)le;-ele)e)r  entry  sy.stem 
ele;signe;el  to  e;xe;luele;  eiuarantine  pests  e)f 
e;e)nce;rn. 

(2)  Bananas  fe)r  export  must  he;  pae:ke;el 
into  new.  e;lean  he)xe;.s.  e;rate;.s  or  e)the;r 
packing  materials.  Bananas  intenele;el  for 
e;x])e)rt  to  the;  llniteel  .States  mu.st  he; 
laheleel  with  the;  name  anel  locatieen  for 
the  pae:kinghouse,  anel  segre;gateel  freem 
bananas  inteneleel  feer  other  marke;ts. 

(3)  The  .shi])ping  ele)e;ume;nts 
ae;e:e)mpanying  the;  eionsignment  of 
bananas  from  the;  Philipj)ine;s  that  are; 
e;xi)orte;el  te)  the;  llniteel  .State;s  must 
ine;hiele  the  official  re;gistratie)n  number 
e)f  the;  plae:e  of  ])re)elue:tie)n  at  whie;h  the; 
hiinanas  we;re;  gre)wn  and  mu.st  ielentify 
the;  ])ackinghe)u.se  in  which  the;  fruit  was 
pre)e:e;s.se;el  iinel  ])ae;ke;el.  This 
iele;ntifie:atie)n  must  he;  maintiiineel  until 
the;  fruit  is  re;le;ase;el  for  e;ntrv  inte)  the; 
llnite;el  .State;s. 

(4)  The;  pae:kinghe)u.se;  ope;ratie)ns  leer 
e;xpe)rt  e)f  bananas  must  he;  me)nite)re;el  by 
the;  NPPO  e)f  the;  Phi lippiim.s. 

(h)  \’PP()  o  f  the  Philippines 
inspection.  (1)  Fe)lle)wing  any  pe)st- 
harye;.st  proe:es.sing,  inspe;e;te)rs  freem  the; 
NPPO  e)f  the;  Phili])j)ine;.s  must  e:e;rtify 
that  bananas  we;re;  harve.steel  at  the;  harel 
green  stage. 
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(2)  Inspectors  from  the  Nl’PQ  of  the 
Phili])])ines  must  insjject  a  biometric 
sample  of  the  fruit  from  each  place  of 
production  at  a  rate  to  he  determined  hv 
APHKS.  The  inspectors  must  visnallv 
ins])ect  for  (luarantine  pests  listed  in  the 
introductory  text  t)f  this  .section  and 
must  cut  fruit  to  ins])ect  for  (piarantine 
pests  that  are  internal  feeders.  If 
lidctrocani  spp.  fruit  Hies  are  found 
upon  ins])ection.  the  ex])ort  jn  ogram 
will  he  suspended  until  an  investigation 
has  been  conducted  hy  APMIS  and  the 
NPPO  of  the  Philippines  and 
ai)))roj)riate  mitigations  have  been 
implemented.  If  other  (piarantine  pests 
are  detected  in  this  insjiection,  the 
consignment  will  he  destroyed  and  the 
registered  place  of  production  will  he 
rejected  from  the  exjiort  jirogram. 

(i)  Ph\iosanit(ii'v  cell ificdtf^.  Each 
consignment  of  fruit  mn.st  he 
accom])anied  hv  a  jihytosanitary 
certificate  issued  hy  the  NPPCl  of  the 
Phili})])ines  that  contains  an  additional 
declaration  stating  that  the  bananas  in 
the  consignment  were  grown,  packed, 
and  inspected  in  accordance  with  the 
systems  approach  in  7  (IFR  31 9. .'16-58. 

(Aiiprovcul  hy  the  OITice  of  Management  and 
15n(lg(!l  under  control  ninnl)(!r  0.57!)-()3?)4) 

tloiu!  in  Washington.  IXi,  this  4th  dav  of 
Indiriiary  2013. 

Kevin  Shea, 

Acting  AdininiHtmlor.  Aninuil  and  Plant 
Health  Inspection  Service. 

|FK  Dec.  2l)i:i-0277.'l  Filed  «:4."i  ain| 

BILLING  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  72 

[Docket  No.  APHIS-2012-0069] 

Texas  (Splenetic)  Fever  in  Cattle 

agency;  Animal  and  Plant  Health 
Inspection  .Service,  II.SDA. 

ACTION:  Final  rule. 

SUMMARY:  VVe  are  amending  the  'I'exas 
(Splenetic)  Fever  regulations  hv 
updating  the  scientific  names  for  the 
ticks  that  tran.smit  the  disease,  li.sting 
additional  names  for  the  disea.se,  and 
removing  all  products  except 
couma])ho.s  from  the  list  of  di])s 
permitted  for  use  on  cattle  in  interstate 
movement.  These  actions  are  necessary 
to  update  and  clarify  the  regulations. 
DATES:  Effcclive  Date:  Fehrnarv  7,  2013 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Matthew  T.  Me.ssenger,  Staff 
Entomologist,  Cattle  Fever  Tick 


Eradication  Program  Manager.  V.S, 

APHIS,  4700  River  Road  Unit  39. 
Riverdale,  MD  20737-1231;  (301)  851- 
3421. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  Ch’R  part  72. 
“Texas  (.Splenetic)  Fever  in  Cattle” 
(referred  to  below  as  the  regulations), 
restrict  the  interstate  movement  of  cattle 
from  areas  of  the  United  .States  that  are 
(|uarantined  hecan.se  of  ticks  that  are 
vectors  for  bovine  hahtisiosis.  I’he 
disease  is  referred  to  in  the  regulations 
as  splenetic  or  tick  fever.  .Splenetic  or 
tick  fever  is  a  contagious,  infectious, 
and  communicable  di.sease  of  cattle  that 
causes  cattle  to  become  weak  and 
dehydrated  and  can  cause  death. 

.Section  72.1  lists  the  .scientific  nanirrs 
for  ticks  cajiahle  of  transmitting 
microscojiic  parasiters  (Babesia)  that 
cause  bovine  babesiosis.  VVe  are 
amending  the  list  hy  clarifying  that 
Mdrgdi'opiis  dnniildtiis  is  now 
considered  a  distinct  sjiecies,  and  the 
genus  Boophilus  has  been  reclassified  as 
a  suhgenus  of  the  genus  Bhipicephdlus. 

In  addition,  we  are  removing  B.  evertsi 
evertsi  from  the  li.st  since  this  sjiecies  is 
endemic  to  Africa  and  does  not  have 
established  jiojmlations  in  North 
America. 

.Section  72.2  lists  areas  of  the  United 
.States  where  sjdenetic  or  tick  fever 
exists  in  cattle.  VVe  are  amending  this 
section  to  indicate  that  the  terms 
southern  fever,  cattle  fever.  Texas  fever, 
bovine  jiirojilasmosis,  redwater,  and 
bovine  babesiosis  all  refer  to  the  .same 
disea.se. 

Section  72.13  concerns  tickicidal  dijis 
for  cattle  and  dijijiing  jirocedures. 
Paragrajih  (h)  lists  the  dijis  permitted  for 
use  on  cattle  in  interstate  movement. 

\\h:  are  amending  jiaragrajih  (h)  hy 
removing  all  dijis  except  coumajihos, 
which  is  the  only  jirodnct  being  used 
currently.  All  other  jiroducts  have  been 
removed  from  the  market  and  their 
Environmental  Protection  Agency 
registration  canceled  hv  the 
manufacturers. 

Currently,  the  title  of  jiart  72  is 
“Texas  (.Sjilenetic)  Tick  Fever  in  Cattle.” 
VVe  are  changing  the  title  of  the  jiart  to 
“Bovine  Babesiosis”  for  the  sake  of 
clarity  and  technical  accuracy. 

Executive  Orders  12866  and  12988  and 
Regulatory  Flexibility  Act 

This  rule  relates  to  internal  agency 
management.  Therefore,  this  rule  is 
exemjit  from  the  jirovisions  of  Executive 
Orders  12866  and  12988.  Moreover, 
juirsnant  to  5  U..S.C.  553,  notice  of 
jirojiosed  rulemaking  and  ojijiortimity 
for  comment  are  not  reejuired  for  this 


rule,  and  it  may  he  made  effective  le.ss 
than  30  days  after  jnihlicatiou  in  the 
Federal  Register.  In  addition,  under  5 
U..S.C.  804,  this  rule  is  not  subject  to 
Congressional  review  under  the  .Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Public  Law  104- 
121.  Finally,  this  action  is  not  a  rule  as 
defined  hy  5  U..S.(’,.  601  at  scq.,  the 
Regulatory  Flexibility  Act,  and  thus  is 
exemjit  from  the  jirovisions  of  that  Act. 

Executive  Order  12372 

This  juogram/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  A.ssistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  nujuires 
intergovernmental  consultation  with 
.State  and  local  officials.  (.See  7  CFR  jiart 
3015,  suhjiart  V.) 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeejiing 
re(]uirement.s  under  the  Pajierwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  s(^q.). 

List  of  Subjects  in  9  CFR  Part  72 

Animal  diseases.  Cattle.  Quarantine, 
Transjiortation. 

Accordingly,  9  CFR  jiart  72  is 
amended  as  follows: 

PART  72— BOVINE  BABESIOSIS 

■  1 .  The  authority  citation  for  jiart  72 
continues  to  read  as  follows: 

Authority:  7  II..S.C.  8:?()l-8:{  1 7:  7  t:FK  2.22. 
2.80.  and  uVl.T. 

■  2.  The  heading  of  jiart  72  is  revised  to 
read  as  set  forth  above. 

■  3.  .Section  72.1  is  revised  to  read  as 
follows: 

§72.1  Interstate  movement  of  infested  or 
exposed  animals  prohibited. 

No  animals  infe.sted  with  ticks 
\BoophiIiis  (inniildtus  or  Bhipiccphdiiis 
(Boophilus)  diinuldtus,  Mdiodiopiis 
onnuldtus,  Boophilus  microplus  or 
Bhipiccphdhis  (Boophilus)  microplus. 
or  Bahesiasis  (Babesiosis)  sjiecies 
vectors  of  Murgdropus,  Bhipicephdlus, 
Amblvomiud.  Dcmdccntor.  or  /.\(i(/f?.si  or 
exjiosed  to  tick  infestation  mav  he 
moved  interstate,  excejit  as  jirovided  in 
this  Jiart. 

■  4.  .Section  72.2  is  amended  as  follows; 

■  a.  By  revising  the  section  heading  to 
read  as  set  forth  below. 

■  h.  In  the  first  sentence  of  the  section, 
by  removing  the  word  “sjilenetic”  and 
adding  the  words  “bovine 
jiirojilasmosis,  bovine  hahesiosis, 
redwater,  or  splenetic,  .southern,  cattle, 
Texas”  in  its  jilace. 
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new  Model  EMB-.'i.'iO  airplane.  The 
Model  EMH-.'i.'iO  airplane  is  the  fir.st  of 
a  new  family  of  jet  air])lanes  d(!.signed 


§  72.2  Restrictions  on  movement  of  cattle. 

■k  -k  -k  -k  ic 

§72.13  [Amended] 

■  5.  Section  72.13  is  amended  as 
follows: 

■  a.  In  paragraph  (h)  introductory  text. 

1)V  removing  the  word  ‘‘Dej)artment'' 
and  hy  adding  the  words  “U.,S. 
Ilepartment  of  Agriculture”  in  its  place. 

■  1).  By  removing  j)aragraphs  (1))(1). 
(1))(3),  and  (1))(4).  hy  redesignating 
|)aragraph  (1))(2)  as  paragraph  (1))(1).  and 
i)y  adding  and  reserving  a  new 
paragrai)h  (h)(2). 

Doiu!  in  Wasliinglen.  DC',,  (his  4tli  day  ol 
l''ol)riiary  2013. 

Kevin  Shea. 

A(:lin<i  Administrator.  Animal  and  Plant 
linalth  Inspaction  Son'irn. 

|FK  Doc.  2()13-(I27K4  Filed  2-()-i:i;  K;4.t  ain| 
BILLING  CODE  3410-34-P 


Federal  Aviation  Administration 
14CFR  Part  25 

[Docket  No.  FAA-2012-1200;  Special 
Conditions  No.  25-475-SC] 

Special  Conditions:  Embraer  S.A., 
Model  EMB-550  Airplane;  Hydrophobic 
Coatings  in  Lieu  of  Windshield  Wipers 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  sjiecial  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Fmhraer  S.A..  Model 
I’^MB-.'i.'iO  airplane.  This  aii'iilane  will 
have  a  novel  or  nnnsiial  design 
featnre(s)  associated  with  hvdrophohic 
coatings.  The  ajiplicahle  airworthiness 
regulations  do  not  contain  adecjuate  or 
appropriate  .safety  standards  for  this 
design  feature.  These  special  conditions 
contain  the  additional  .safetv  standards 
that  the  Administrator  considers 
necessary  to  e.stahlish  a  level  of  .safety 
ecjiiivalent  to  that  established  hy  the 
exi.sting  airworthiness  .standards. 

DATES:  Efiective  Data:  March  11. 2013. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bernado,  FAA,  Air|)lane  and  Flight 
(Tew  Interface  Branch,  ANM-111. 
Transjiort  Air|)lane  Dinictorate.  Aircraft 
(Certification  Service,  1001  Lind  Avenue 
S\V.,  Renton,  Washington,  080.57-33.50; 
telejihone  42.5-227-1200;  facsimile 
42.5-227-1320. 

SUPPLEMENTARY  INFORMATION: 

Huckgroiind 

On  May  14,  2000,  Fmhraer  S.A. 
a])])lied  for  a  type  certificate  for  their 


for  coi'iiorale  (light,  fractional,  charter, 
and  jirivate  owner  operations.  The 
airf:raft  has  a  conventional  configuration 
with  low  wing  and  T-tail  lanpennage. 

The  primary  .structure  is  metal  with 
com]K)site  empennage  and  control 
surfaces.  The  Model  FMB-.5.50  airplane 
is  designed  for  8  pas.sengers.  with  a 
maximum  of  12  passengers.  11  is 
eijiiijiped  with  two  Honeywell 
HTF7.500-F  medinm  hyjiass  ratio 
tnrhofan  engines  mounted  on  aft 
fuselage  pylons.  Fach  engine  produces 
approximatelv  0..540  pounds  of  thrust 
for  normal  takeoff.  The  primary  flight 
controls  consist  of  hvdraidicallv 
powered  fly-hy-wire  elevators,  aileron 
and  rudder,  controlled  hy  the  ])ilot  or 
cojjilot  sidestick. 

The  Model  FMB-.5.5()  air))lane  will 
u.se  a  hydrophobic  coating  on  the 
wind.shield  in  lieu  of  windshield 
wij)er.s.  'fhe  exi.sting  regulation,  'I'itle  14. 
Code  of  Federal  Regulations  (14  (Cf’R) 
2.5.773(h)(1),  retpiires  a  means  to 
maintain  a  snlficiently  clear  portion  of 
the  wind.shield  for  both  pilots  to  have 
sufficiently  extensive  view  along  the 
night  path  during  precijiitalion 
conditions  in  heavy  rain  at  speeds  up  to 
1'5  VsKi.  The  heavy  rain  and  high  .sj)eed 
conditions  in  the  ride  do  not  necessarily 
represent  the  limiting  condition  for  this 
new  technology,  f'or  example,  airflow 
over  the  windshield  mav  he  necessarv  to 
remove  moisture,  hut  may  not  he 
adeipiate  to  maintain  a  snlficiently  clear 
area  of  the  windshield  in  low  speed 
flight  or  during  surface  operations. 
Alternatively,  airflow  over  the 
wind.shield  may  he  disturhed  during 
critical  times  such  as  the  approach  to 
land,  where  the  air])lane  is  at  higher- 
than-normal  pitch  angle. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Fmhraer  S.A.  must  show  that  the  Model 
FMB-.5.5()  airplane  meets  the  applicable 
jirovisions  of  jiart  2.5.  as  amended  by 
Amendments  2.5-1  through  2.5-127 
thereto. 

If  the  Administrator  finds  that  the 
a])])licahle  airworthine.ss  regulations 
(i.e.,  14  (;FR  part  25)  do  not  contain 
adeipiate  or  approjiriate  safety  .standards 
for  the  Model  FMB-.5.5()  airjilane 
hecan.se  of  a  novel  or  nniisnal  design 
feature,  special  conditions  are 
prescribed  under  the  jirovisions  of 
§21.18. 

Special  conditions  are  initially 
a])])licahle  to  the  model  for  which  they 
are  issued.  .Should  the  type  certificate 
for  that  model  he  amended  later  to 
include  anv  other  model  that 


incor])orate.s  the  same  or  similar  novel 
or  nmisual  design  feature,  the  sjiecial 
conditions  would  also  apjily  to  the  other 
model  under  §  21 .101 . 

In  addition  to  the  ajiplicahle 
airworthine.ss  regulations  and  special 
conditions,  the  lunhraer  .S.A.  Model 
I‘;MB-.550  airplane  inu.st  comply  with 
the  fuel  vent  and  exhaust  emission 
reipiirements  of  14  (3'’R  part  34  and  the 
noi.se  certification  requirements  of  14 
CFR  part  30  and  the  FAA  must  i.ssiie  a 
finding  of  regulatory  adeipiacy  under 
§01 1  of  I’nhlic  Law  t)2-574,  the  “Noise 
Control  Act  of  1072." 

3’he  FAA  issues  .sjiecial  conditions,  as 
defined  in  14  CFR  11.19,  in  accordance 
with  §11.38,  and  they  become  jiart  of 
the  tvpe-certification  basis  under 
§21.1 7(a)(2). 

Novel  or  Unusual  Design  Features 

The  Fmhraer  .S.A.  Model  FMB-.55() 
air]ilane  will  incorporate  the  following 
novel  or  unusual  design  features;  The 
Model  EMB— 550  airjilane  has  a 
hydrojihohic  coating  on  the  wind.shield 
to  jirovide  adequate  jiilot  comjiartment 
view  in  jirecijiitation  in  lieu  of 
windshield  wijiers. 

Discussion 

14  (]FR  25.773(h)(1)  reijuires  a  means 
to  maintain  a  clear  jiortion  of  the 
windshield  for  hoth  jiilots  to  have  a 
sufficiently  extensive  view  along  the 
flight  jiath  during  jirecijiitation 
conditions.  The  regulations  require  this 
means  to  maintain  such  an  area  during 
jirecijiitation  in  heavy  rain  at  sjieeds  uji 
to  1.5  VsKi.  fhe  requirement  that  the 
means  to  maintain  a  clear  area  of 
forward  vision  must  function  at  high 
sjieeds  and  high  jirecijiitation  rates  is 
based  on  the  u.se  of  windshield  wijiers 
as  the  means  to  maintain  an  adeijuate 
area  of  clear  vision  in  jirecijiitation 
conditions.  The  reijuirement  in  14  Cd^’R 
121.313(h),  and  in  14  CFR  12.5.213(h),  to 
Jirovide  "a  windshield  wijier  or 
equivalent  for  each  jiilot  station”  has 
remained  unchanged  since  at  least  1953. 

The  effectiveness  of  wind.shield 
wijiers  to  maintain  an  area  of  clear 
vision  normally  degrades  as  airspeed 
and  jirecijiitation  rates  increase.  It  is 
assumed  that  hecau.se  high  sjieeds  and 
high  jirecijiitation  rates  rejiresent 
limiting  conditions  for  windshield 
wijiers,  they  will  also  he  effective  at 
lower  sjieeds  and  jirecijiitation  levels. 
Accordingly,  §  2.5.773(h)(l  )(i)  does  not 
require  maintenance  of  a  clear  area  of 
forward  vision  at  lower  sjieeds  or  lower 
jirecijiitation  rates. 

A  forced  airflow  blown  directly  over 
the  wind.shield  has  al.so  been  used  to 
maintain  an  area  of  clear  vision  in 
jirecijiitation.  The  limiting  conditions 
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for  this  technology  are  comparable  to 
tho.se  for  windshield  wipers. 
Accordingly,  introduction  of  this 
technology  did  not  jjresent  a  need  for 
special  conditions  to  maintain  the  level 
of  safety  embodied  in  the  existing 
regulations. 

Hydrophobic  windshield  coatings 
may  de])end  to  .some  degnu;  on  airflow 
directly  over  the  windshield  to  maintain 
a  cl(!ar  vision  area.  'I  lu!  heavy  rain  and 
high-speed  conditions  specified  in  the 
cairrent  rule  do  not  necessarily  rei)resent 
the  limiting  conditions  for  this  new 
technology.  P’or  exam])le.  airflow  over 
the  windshield,  which  may  he  neces.sarv 
to  remove  moisture  from  the 
windshield,  may  not  he  adecpiate  to 
maintain  a  sufficiently  clear  area  of  the 
windshield  in  low  s])eed  flight  or  during 
ground  operations.  Alternatively, 
airflow  over  the  windshield  may  he 
disturbed  during  such  critical  times  as 
the  ajjproach  to  land,  where  the  airplane 
is  at  a  higher  than  normal  ])itch  attitude. 
In  these  cases,  areas  of  airflow 
disturbance  or  separation  on  the 
windshield  could  cause  failure  to 
maintain  a  clear  vision  area  on  the 
windshield. 

In  addition  to  potentiallv  de])(;nding 
on  airflow  to  function  effectively, 
hvdrophohii:  coatings  may  also  he 
de])endent  on  water  dro])iet  size  for 
effective  i)r(;ci])itation  removal.  P’or 
(!xamj)le,  ])ret:ipitation  in  the  form  of  a 
light  mi.st  may  not  he  sufficient  for  the 
c:oating’s  properti(;s  to  result  in 
maintaining  a  chxir  area  of  vision. 

In  summary,  the  current  regulations 
identify  sj)eed  and  precij)itation  rate 
requirements  that  nqjresent  limiting 
c:onditions  for  windshield  wi])ers  and 
blowers,  hut  not  for  hydrojjhohic 
coatings,  .so  it  is  necessary  to  issue 
special  conditions  to  maintain  the  level 
of  safety  represented  by  the  current 
regulations. 

The.se  .s])ecial  conditions  provide  an 
aj)})ro])riate  safety  standard  for  the 
hydrophobic  coating  technology  as  the 
means  to  maintain  a  clear  area  of  vision 
by  recpiiring  it  to  he  effective  at  low 
speeds  and  jnecipitation  rates  as  w(dl  as 
the  higher  speeds  and  ])recipitation 
rates  identified  in  the  current 
regulation. 

Discussion  of  (iomments 

Notice  of  pro])o,sed  special  conditions 
No.  2.'j-12-()7-S(i  for  the  Emhraer  S.A. 
Model  FMB-.'S.'iO  air])lanes  was 
|)uhlished  in  the  Federal  Register  on 
November  9,  2012,  (77  P’R  67308).  No 
comments  were  received,  and  the 
special  conditions  are  adopted  as 
j)ropo.sed. 


Applicability 

As  di.scussed  above,  the.se  special 
conditions  are  aj)])licahle  to  the  Pimhraer 
S.A.  Model  PiMB-.'i.'iO  air])lane.  Should 
Pimhrac!!'  S.A.  apply  at  a  later  date  for  a 
c'.hange  to  the  type;  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  d(!sign  featun;,  the 
special  conditions  woulil  a])plv  to  that 
model  as  well. 

(ioncliision 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplanes.  It  is  not  a  rule  of  general 
a])jjlicahility. 

List  of  Subjects  in  14  CP’R  Part  25 

Aircraft,  Aviation  .safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  the.se 
special  t;ondition.s  is  as  follows: 

Authority:  49  D.S.C.  l()(>(g).  4011:1.  44701. 
44702. 44704. 

The  Special  (Conditions 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  hv  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  tvpe 
certification  basis  for  ICmhraer  S.A. 
Model  PCMB-55()  aii'iilanes. 

Hydrophobic  (Coatings  in  Lieu  of 
Windshield  Wipers 

The  airplane  mu.st  have  a  means  to 
maintain  a  clear  ])ortion  of  the 
windshield,  during  precipitation 
conditions,  enough  for  both  pilots  to 
have  a  sufficiently  extensive  view  along 
the  grouml  or  flight  path  in  normal  taxi 
and  flight  attitudes  of  the  airplane.  This 
means  must  he  designed  to  function, 
without  continuous  attention  on  the 
part  of  the  flightcrew,  in  conditions 
from  light  misting  precijiitation  to  heavy 
rain  at  speeils  from  fully  stojiped  in  still 
air,  to  1.5  Vsui  with  lift  and  drag  devices 
retracted. 

Issued  in  Keiiloii.  Washington,  on  hohruary 
4,  201  :i. 

All  Hahrami, 

Mdiuigar.  I'ransporl  Airphina  Diroclonild. 
Aircraft  Certification  Senice. 

M  R  Doc.  2(li:i-(l274n  I'ilod  2-(>-i:i:  aiii| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  F A A-201 2-0952;  Airspace 
Docket  No.  12-AAL-6] 

Establishment  of  Class  E  Airspace; 
Kasigluk,  AK 

AGENCY:  Federal  Aviation 
Admini.stration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  (Class 
E  airspace  at  Kasigluk.  AK.  to 
accommodate  aircraft  using  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  standard  instrument 
a])j)roach  |)rocedure.s  at  Kasigluk 
Airport.  This  action  also  makes  a  minor 
adjustment  to  the  geograjihic 
coordinates  of  the  airjiort.  The  FAA  is 
taking  this  action  to  enhance  the  safety 
and  management  of  aircraft  ojierations 
at  the  air])ort. 

DATES:  Effective  date,  0901  UTG,  May  2. 
2013.  The  Director  of  the  Federal 
Regi.ster  apinoves  this  incorporation  by 
reference  action  under  1  GFR  jiart  51, 
subject  to  the  annual  revision  of  FAA 
Order  7400.9  and  publication  of 
conforming  amendments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Roberts.  Federal  Aviation 
Administration,  Operations  Support 
Group,  We.stern  Service  (Center.  1601 
Lind  Avenue  SW..  Renton,  \VA  98057; 
telejihone  (425)  203-4517. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  4,  2012,  the  FAA 
])ubli.shed  in  the  Federal  Regi.ster  a 
notice  of  jiropo.sed  rulemaking  to 
modifv  controlled  airspace  at  Kasigluk, 
AK  (77  k’R  60660).  Interested  jiarties 
were  invited  to  jiarticipate  in  this 
rulemaking  effort  by  submitting  written 
comments  on  the  pro])o.sal  to  the  FAA. 
No  comments  were  received. 

Subseejuent  to  publication,  it  was  noted 
that  the  geographic  coordinates  wen;  not 
rounded  up.  This  action  corrects  that 
error. 

Glass  E  air.s])ace  designations  are 
published  in  paragraph  6005,  of  FAA 
Order  7400. 9W  dated  August  8.  2012. 
and  effective  September  15.  2012.  which 
is  incorjiorated  bv  reference  in  14  (CFR 
71.1.  The  (Class  E  airspace  designations 
listed  in  this  document  will  be 
jjublished  subsecjuently  in  that  Order. 


Federal  Register / Vol.  78,  No.  20 /Thursday,  February  7.  2013 /Rules  and  Regidations 


8963 


The  Rule 

This  action  amends  Title  14  Ciodj;  of 
Federal  Regulations  (14  CFR)  Fart  71  by 
estal)lislung  Class  F  airspace  extending 
n|)\vard  from  700  le(!t  above  tlie  surfac(!, 
at  Kasigluk  Airport.  Kasigluk.  AK.  to 
accommodate  aircraft  using  the  new 
KNAV  (CFS)  standard  instrument 
aj)])roacli  procedures  at  tin;  airport. 

Also,  the  airj)ort's  geographic 
longitudinal  coordinatt;  is  rounded  uj) 
to  the  next  wliole  number.  This  action 
is  necessary  for  tlie  salety  and 
management  of  instrument  flight  rules 
opiirations  at  the  air])ort. 

The  FAA  has  determined  this 
regulation  only  involves  an  e.stablished 
body  of  technical  regulations  for  which 
fnKjuent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action” 
under  Executive  ()rd(!r  128(i(j;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regidatorv  Policies  and  Froc(!dures  (44 
FR  11034:  February  20.  I!t79);  and  (3) 
does  not  warrant  preparation  of  a 
nigulatory  evaluation  as  the  anticipated 
im|)act  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  this  ride,  when  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  nnmb(!r  of  small 
entities  under  the  t:riteria  of  the 
Regulatory  Flexibility  Act.  'fhe  FAA's 
authority  to  issue  rules  regarding 
aviation  safety  is  found  in  Title  49  of  the 
U.S.  (lode.  Subtitle  1.  Section  100 
discusses  the  authority  of  the  FAA 
Admini.strator.  Subtitle  Vll.  Aviation 
Programs,  de.scribes  in  more  detail  the 
.scope  of  the  agency's  authority.  This 
rulemaking  is  promulgated  under  the 
authority  described  in  Subtitle  Vll.  Part 
A.  Snbpart  1.  Section  40103.  Under  that 
section,  the  FAA  is  charged  with 
prescribing  regulations  to  a.ssign  the  u.se 
of  airspace  necessary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
.scope  of  that  authority  as  it  modifies 
controlled  air.sj)ace  at  Kasigluk  Airport. 
Kasigluk.  AK. 

Knvironinenlai  Review 

The  FAA  has  determined  that  this 
action  (pialifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  lO.IO.lE.  "Environmental 
Impacts:  Policies  and  Procedures.” 
|)aragrai)h  311a.  This  airsjjace  action  is 
not  exjjected  to  cause  any  potentially 
significant  environmental  imjiacts,  and 
no  extraordinary  circumstances  exist 
that  warrant  preparation  of  an 
environmental  asse.ssment. 


List  of  Subjects  in  14  CFR  Part  71 

Airsjiace.  Incorporation  by  reference. 
Navigation  (air) 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  (iFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  14  C.FR 
])art  71  continues  to  niad  as  follows: 

Authority:  49  D.S.C.  lOOlg).  4()l():t.  4()li:t. 
40120:  F.  ().  10H.14.  24  I  K  O.'iO.'i.  3  (IKK.  19.39- 
1903  (^omp..  ]).  309. 

§71.1  [Amended] 

■  2.  The  incor])oration  by  referent;e  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9\V, 

Airspace  Designations  and  Re])orting 
Points,  dated  Augu.st  8,  2012,  and 
effec;tive  .Sejitemlier  l.'i,  2012  is 
amended  as  follows: 

P(iv(i>^raph  (i()()5  (^lass  H  (lirsjxicc  (irans 
axiandinii  upward  front  700  fottl  or  morn 
ahova  thn  siirfaco  oftha  aarlh. 
***** 

AAI.  AK  K.!  Kasigluk,  AK  |Ne\v| 

Kasigluk  Airiiorl.  AK 
(Lat.  00°r)2'24"  N..  long.  102°31'2}5''  \V.) 
That  airsiiace  oxleiuling  upward  from  700 
feet  al)ove  the  surlace  within  a  7.0-inil(! 
radius  of  Kasigluk  Air|K)rt. 

Issued  in  .Seattle!.  Washington,  on  |anuarv 
30.2013. 

Clark  Desing, 

Managar,  Oporal ions  Sit itporl  (ironp.  Wnstern 
Stn  vicn  Cnniar. 

It  K  Doc.  20i:i-()25<l(l  Kileil  2-(i-i:t:  H:4.5  am| 
BILLING  CODE  4910-13-P 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1212 

[Document  Number  NASA-2012-0005] 

RIN  2700-AD86 

Update  of  Existing  Privacy  Act — NASA 
Regulations 

AGENCY:  National  Ai;ronautics  and 
.Space  Alim inist  rat  ion. 

ACTION:  Correcting  amitndments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
(NASA— 201 2-()()().')),  whic;h  were 
published  in  the  Federal  Register  of 
Thursday,  October  4,  2012  (77  FR 


00020).  Tlu!  regulations  relate  to 
reiiiiests  to  access  individual  Privacy 
Act  records. 

DATES:  Effective  February  7,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nanette  )ennings.  202-3.58-0819. 
SUPPLEMENTARY  INFORMATION: 

Background 

NA.SA’s  final  regulations  that 
published  in  the  Federal  Register  of 
October  4.  2012  |77  FR  00022 1 
inadvertently  omits  the  res])onsibilitv  of 
NA.SA’s  F’reedom  of  Information  Act 
(FOIA)  Office  that  processes  recpiests  for 
individual  records.  An  individual's 
access  riicjiiest  for  his/her  own  record 
maintained  in  a  sy.stem  of  records  are 
jirocessed  by  NA.SA's  Privacy  Act  Office 
and  FOIA  Office  .staff.  Therefore,  this 
correction  adds  responsibility  of  the 
FOIA  Offic:e.  This  corrections  also 
corrects  the  title  to  §  1212.201  and  terms 
that  were  mis.sed  in  the  initial 
publication. 

.Veer/  for  (Anrnciion 

As  published,  the  final  regulations 
contain  omi.ssions,  an  incorrect  section 
title  and  terms  which  may  prove  to  be 
mishiading  and  need  to  be;  clarified. 

List  of  Subjects  in  14  CFR  Part  1212 
Freedom  of  information.  Privacy. 
Accordingly,  14  CFR  part  1212  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  1212— PRIVACY  ACT— NASA 
REGULATIONS 

■  1 .  The  authority  citation  for  part  1 212 
is  revised  to  read  as  follows: 

Authority:  The  Nalioiial  .Aeronautics  and 
Space  Act.  as  amendiid.  .31  U..S.C.  20101  el 
seep;  the  Privacy  Act  of  1974.  as  aineiuhid.  88 
Slat.  1890.  3  ll.'S.C.  332a. 

■  2.  Revise  the  heading  of  §  1212.201 
and  paragraph  (c)(1).  redesignate 
jiaragrajih  (f)  as  paragraj))!  (g),  and  add 
a  new  jiaragraph  (f)  to  read  as  follows: 

§  1212.201  Requesting  a  record. 

***** 

*  *  * 

(1)  Recpiests  must  he  directed  to  the 
appropriate  .system  manager,  or,  if 
unknown,  to  the  Center  Privacy 
Man.iger  or  Freedom  of  Information  Act 
(FOIA)  Office  at  NA.SA  Meadcpiarters  or 
Field  Center.  The  recpiest  should  be 
identified  clearly  on  the  envelope  and 
on  the  letter  as  a  “Recpiest  Under  the 
Privacy  Act.” 

***** 

(f)  If  the  Center  FOIA  Office  receives 
a  first  jiarty  retpiest  for  records  or 
acce.ss.  the  FOIA  Office  will  process  the 
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r(!(|UO,st  under  the  Privacy  Act  pursuant 
to  this  part. 

***** 

§1212.704  [Corrected] 

■  3.  In  ])aragraph  (a)  nunovc!  the  word 
“lu.stallations”  and  add  in  its  ])lace  the 
word  “(^Miters"  and  remove  the  words 
“(’.oinponent  Centers”  and  add  in  its 
])lace  the  words  “(iomi)onent 
Facilities." 

Naiielti!  [oniiings, 

jV/\.SVt  Fadrnil  Hi!<’islar  Lidison  Officar. 

II'K  Hoc.  20i:t-0277«  Filiul  2-(i-i:i:  H:4r>  iim| 
BILLING  CODE  7510-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  771 
Federal  Transit  Administration 

49  CFR  Part  622 

[Docket  No.  FT A-20 11-0056] 

RIN  2132-AB03 

Environmental  Impact  and  Related 
Procedures 

AGENCY:  Federal  Transit  Administration 
(FTA),  Federal  llighwav  Administration 
(FI  IW A),  DOT. 

ACTION:  Final  ride. 

SUMMARY:  'I’liis  final  rule  makes 
revisions  to  the  joint  Imderal  Transit 
Administration  (FTA)  and  Federal 
Highway  7\dministration  (FlIWA) 
regulations  that  imj)lement  the  National 
Environmental  Policy  7\ct  (NEPA).  The 
revisions  are  aimed  at  streamlining  the 
FTA  environmental  process  for  transit 
projects,  in  response  to  the  August  31, 
2011,  Presidential  Memorandum  titled 
“Speeding  Infrastructure  Development 
through  More  Efficient  and  Effective 
Permitting  and  Environmental  Review.” 
'File  revisions  also  respond  to  Fixecntive 
Order  13.'i(i3’s  directive  to  periodically 
review  existing  regulations  to  determine 
if  they  can  he  made  more  effective  and/ 
or  less  burdensome.  The  new  categorical 
exclusions  (CEs)  established  hv  this 
ride,  which  affect  actions  by  FTA  and 
I'TA  grant  aj)j)licants,  are  intended  to 
iinjirove  the  effic:iency  of  the 
environmental  review  jirocess  by 
making  available  the  least  intensive 
form  of  review  for  those  actions  that 
tyjjically  do  not  have  the  potential  for 
significant  environmental  effects,  and, 
therefore,  do  not  merit  additional 
analysis  and  docnmentation  associated 
with  an  environmental  as.sessment  or  an 
environmental  impact  statement. 


DATES:  Effective  on  Fehrnarv  7,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Megan  Bhnn  at  (202)  3(i()-()4()3,  Terence 
Plaskon  at  (202)  300-0442,  Office  of 
Planning  and  Environment  (TPE):  or 
(Christopher  Van  VVyk  at  (202)  300-1733, 
Office  of  (Chief  Oonn.sel  (T(C(C),  Federal 
'fransit  Administration.  IJ.S. 

Diipartment  of  Transportation,  1200 
New  Jersev  Avenue  .SE.,  Washington. 

D(C  20.'')00.' 

SUPPLEMENTARY  INFORMATION: 

FCxeciitive  Summary 

The  Federal  Transit  Administration 
(FTA)  and  the  Federal  Highway 
Administration  (P’HWA)  published  a 
Notice  of  Pro])osed  Rulemaking  (NPRM) 
on  March  1.5,  2012.  In  the  NPRM,  FTA 
proposed:  (1)  The  creation  of  ten  new 
categorical  exclusions  ((CEs)  to  l)e 
located  in  a  newly  pro])osed  section  of 
the  regulation  at  23  fCFR  771.118;  (2)  the 
expansion  of  public  involvement 
methods  to  include  electronic  means: 

(3)  the  addition  of  language  on  earlv 
scoping  into  the  regulations;  (4)  a 
modification  to  the  list  of  jiroject  ty])e.s 
that  normallv  result  in  the  preparation 
of  an  Environmental  Impact  .Statement 
(EhS):  and  (.5)  the  inclusion  of  an  FTA 
review  role  in  contracting  for 
Environmental  A.ssessment  (EA)  and  EkS 
projects.  I'lie  comment  period  closed  on 
May  14,  2012. 

Nnmerons  organizations  submitted 
substantive  comments  to  FTA  that 
generally  were  jiositive  in  tone.  Many 
comments  requested  clarification  of 
terms  or  ])hra.ses,  and  several  comments 
reipie.sted  modification  ofthe(CE 
language  and/or  adding  additional 
examjiles  to  the  (CEs  found  under 
.section  771.118(c).  Other  than 
comments  on  preamble  terminology 
itself,  these  comments  were  addre.ssed 
by  either  providing  the  requested 
clarifications  or  modifying  the  CE 
language  or  examples. 

.Some  of  the  more  suh.stantial 
revisions  made  in  response  to  comments 
received  on  the  propo.sed  rule  include: 
(1)  The  removal  of  an  “adverse  effect  to 
historic  jnojierties”  condition  from 
section  771.118(c)(3);  (2)  the  addition  of 
“operating  assistance”  to  section 
771.118(c)(4):  (3)  a  distinction  between 
bridge  projects  (i.e..  section 
771.118(d)(2)  covers  projects  involving 
new  con.struction  or  reconstruction  of  a 
bridge,  while  section  771.118(c)(8) 
covers  bridge  rehabilitation  and 
maintenance);  and  (4)  the  deletion  of  the 
propo.sed  reijnirement  that  FTA  review 
the  project  scope  prior  to  contract 
finalization  for  preparation  of  EAs  and 
EKSs).  FTA  akso  made  a  number  of  minor 
revisions  to  the  })ropo.sal.s  in  the  NPRM. 


which  are  described  in  detail  in  this 
final  ride. 

Additionally,  since  the  close  of  the 
comment  jieriod  for  the  NPRM,  the 
President  signed  into  law  the  Moving 
/Miead  for  Progress  in  the  21  st  Centnrv 
Act  (MAP-21).  This  final  ride  is 
consistent  with  ])rovision.s  in  MAP-21, 
and  F  TA  and  FHWA  will  initiate  further 
rulemaking  to  implement  the  various 
environmental  provisions  contained  in 
MAP-21.  I'TA  made  one  edit  in 
jiarticular  with  respect  to  MAP-21:  FTA 
removed  the  “railroad”  limitation  from 
the  early  ac(|nisition  of  right-of-way  (iE 
pursuant  to  MAP-2T.S  revision  to  49 
IJ..S.C.  .5323.  Previously,  an  FTA  grant 
applicant  was  permitted  to  acquire  onlv 
railroad  right-of-way  prior  to  the 
completion  of  NEPA.  hut  with  the 
.statutory  revision.  FTA  grant  applicants 
are  now  permitted  to  acipiire  any  right- 
of-way,  at  their  own  risk,  prior  to  the 
completion  of  NEPA.  FTA  received 
comments  on  its  propo.sed  CE  for  earlv 
acijiiisition  in  the  NPRM.  and  the 
changes  made  by  the  final  rule  to  the 
early  acipiisition  ])rovision  in  the 
regulation  and  to  the  (iEs  for  early 
acquisition  mirror  the  MAP-21  .statutory 
language. 

Of  the  five  major  changes  FTA  and 
the  FHWA  included  in  the  March  2012 
NPRM  noted  in  the  beginning  of  the 
Executive  .Sinninary,  four  are  being 
carried  forward  in  this  final  ride:  (1)  The 
creation  of  ten  new  (iEs  to  he  located  in 
a  newly  projiosed  .section  of  the 
regulation  at  23  CFR  771.118;  (2)  the 
expansion  of  public  involvement 
methods  to  include  electronic  means; 

(3)  the  addition  of  language  on  early 
scoping  into  the  regulations;  and  (4)  a 
modification  to  the  list  of  project  tvjies 
that  normally  result  in  the  jjreparation 
of  an  EilS.  FTA  intends  that  the 
preamble  language  contained  in  this 
final  rule  he  n.sed  as  guidance  when 
applying  the  changes  made  by  this  final 
rule.  This  ride  will  become  effective 
innnediatelv  upon  pnhlication,  as 
described  in  the  “Immediate  Effective 
Date”  section  below. 

Background 

This  final  rule  makes  a  ninnher  of 
revisions  to  the  ])rocediires  that  govern 
how  I'TA  complies  with  the  National 
Environmental  Policy  Act  (NEPA).  The 
regulation  being  revised.  Part  771  of 
Title  23,  (iode  of  Federal  Regulations 
(CFR).  is  a  joint  FTA  and  FHWA 
regulation,  hut  nearly  all  of  the  revisions 
are  written  specifically  to  apply  to 
actions  by  I'T/X  and  FTA  grantees.  The 
rule  does  contain  a  minor,  non¬ 
substantive  revision  to  a  footnote 
discussing  snpjilementary  guidance, 
which  ajiplies  specifically  to  the  F’HWA 


Federal  Register / Yol.  78,  No.  26 /Thursday,  Feljruary  7,  201 3 /Rules  aud  Regulations 


8965 


as  well.  The  n:inaining  revisions, 
including  the  ten  new  (^Es.  a])ptv  to 
in' A. 

I-TA’s  primary  goal  in  develoj)ing  this 
final  rule  has  been  to  streamline  the 
(Mivironmental  review  j)ro(;ess  to 
facilitate  compliance  with  Nld’A  hv 
providing  for  more  effici(;nt  reviews  of 
pro|)osed  actions  while  continuing  to 
|)rotec:t  environmental  and  hmnan 
health.  In  a  Pnisidtmtial  Memorandum 
on  the  snl)j(ict.  "Spca'ding  Infrastructure 
Dcu  elopmeut  through  More  Efficient 
aud  Effective  Permittiug  aud 
Euviroumental  Review.”  i.ssued  August 
31.  2011,  President  Obama  challenged 
the  heads  of  Federal  agencies  to  "take 
steps  to  ex|)edite  permitting  anti  review, 
through  such  strattjgies  as  integrating 
planning  and  environmental  reviews; 
coordinating  multi-agency  or  multi- 
governmental  n;views  and  ajtprovals  to 
run  concurrent Iv;  .setting  clear 
scluHlules  for  completijig  steps  in  the 
environmental  review  and  ptjrmitting 
])roce.ss;  and  utilizing  information 
tt;chnologies  to  inform  the  |)ublic  about 
the  |)rogress  of  environmental  reviews 
as  well  as  the  jtrogrtjss  of  Ftidtiral 
|)ermitting  and  review  j)roce.sses.”  This 
final  rule  is  consi.stent  with  that 
dir(!Ction.  and  also  consistent  with 
Excjcutive  Order  13.571  issued  on  April 
27.  2011.  titled  “Streamlining  .Service 
Dcilivery  and  lmj)roving  (aistonuir 
.Service,”  through  which  President 
Obama  challenged  Fcideral  agencies  to 
develop  and  im|)lement  plans  for, 
among  other  actions:  ”imi)roving  the 
cu.stomer  experience  hy  ado])ting 
j)roven  customer  service  best  practices 
and  coordinating  across  servii;e 
cbannels  (such  as  oidine.  jihone.  in- 
p(;rson.  and  mail  service)”; 
“.streamlining  agency  procedures  to 
niduce  costs  and  accelerate  delivery, 
while  nulucing  the  need  for  ciustomer 
calls  aud  inquiries”;  aud  “identifying 
ways  to  use  innovative  tt;chuologies  to 
accomplish  the  customer  service 
activities  above,  therebv  lowering  costs, 
decreasing  service  deliverv  times,  and 
im])roving  the  customer  experience.” 
The  general  public,  especiallv  anyone 
affected  or  serv(!d  by  a  transit  ])roject.  is 
a  |)rimary  “customer”  .served  bv  FTA's 
euviroumental  review  proce.ss. 
Moreover,  this  final  rule  is  consistent 
with  a  goal  of  Executive  Order  13604 
issued  on  March  22.  2012,  titled 
“Improving  Performance  of  Federal 
Permitting  and  Review  of  Infrastructure 
Proj(!cts.”  which  is  to  “significantlv 
nuluce  the  aggregate  time  nupiired  to 
make  decisions  in  the  permitting  aud 
review  of  infrastructure  j)roject.s  by  the 
Fjuleral  Government,  while  imi)roviug 
environmental  and  communitv 


outcomes”  and  is  aimed  at  ensuring  that 
the  “luideral  ])ermitting  and  review 
processes*  *  *  provide  a  transparent, 
consi.stent,  and  predictable  j)ath  for  both 
grant  applicants  and  affected 
communities.” 

I'TA.  th(!n!for(!.  aims  to  maximize  the 
use  of  the  Internet,  in  accordance  with 
the  President’s  Order,  to  ])rovid(! 
efficient  cu.stomer  .servici;  to  tin;  public 
through  expedited  delivery  of  NEPA 
documents  and  other  environmental 
documents  ])n!pared  by  or  for  FTA.  Put 
recognizing  not  everv  customer  has 
access  to  the  Internet,  I'TA  will 
contimn;  to  use  other  means  of 
])roviding  public  access  to  FTA’s 
environmental  documents,  as  well. 

This  final  rule  is  consistent  with  the 
requirement  in  .Section  6  of  Executive 
Order  13.563.  “Improving  Regulation 
and  Regulatorv  Review,”  i.ssued  bv 
Presid(mt  Obama  on  |annary  18,  2011. 
.Section  6  calls  on  Federal  agenci(!s  to 
periodically  nwiew  existing  regulations 
to  “determine  whether  any  such 
regulations  should  be  modified, 
streamlined,  ex|)anded,  or  nipealed  so 
as  to  make  the  agency’s  regulatory 
|)rogram  more  effective  or  less 
hurdensome  in  achieving  the  regulatory 
objectives.”  This  rule  .streamlines 
existing  regulations  while  maintaining 
their  effect iv(!ne.ss  hy  making  available 
the  h;a.st  intensive  form  of 
enviroinm^ntal  revicnv  for  lho.se  actions 
that  tv])ically  do  not  have;  the  |)otential 
for  significant  environmental  effects, 
and,  thereft)re.  do  not  merit  additional 
analysis  and  documentation. 

In  addition  to  the  recent  Presidential 
direction  noted  above,  the  regulations  of 
the  Council  on  Environmental  Qualitv 
((]EQ)  implementing  NEPA  direct 
agencies  to  “nn  iew  their  policies, 
proc(!dure.s,  and  regulations  *  *  *  and 
revise  them  as  neces.sary  to  insure  full 
compliance  with  the  purpo.ses  and 
jjrovisions  of  the  Act”  (40  CFR  15()().()). 
The  joint  FTA/FH\VA  shared 
environmental  jirocedures  were  last 
modified  in  2000  with  revisions  to 
comj)ly  with  certain  provisions  of  the 
.Safe,  Accountable,  Flexible,  Efficient 
Transportation  Ecpiitv  Act:  A  L(;gacv  for 
Users  (SAFETEA-Llj),  but  the 
proceduRis  have  not  undergone  a 
conq)let(!  retro.sp(!ctive  analysis  by  the 
two  agencies  since  their  creation  in 
1087.  A  notice  of  ])ropo.sed  ruhjinaking 
(NPRM)  j)roposing  major  revisions  to 
this  regulation  was  pul)lished  on  May 
25,  2000,  hut  was  never  finalized.  The 
NPRM  for  this  final  rule  was  published 
in  the  Federal  Register  on  March  15, 
2012. 

I'TA  notes  that  since  the  j)uhlication 
of  its  NPRM,  on  )uly  6,  2012,  the 
President  signed  “Moving  Ahead  for 


Progress  in  the  21st  Genturv,”  or  “MAP- 
21”  (112  Pul).  L.  141, 126  .Stat.  405), 
which,  beginning  on  Getoher  1, 2012, 
provides  renewed  authorization  for 
l'’ederal  surface  transportation  i)rograms. 
MAP— 21  also  c;ontain.s  a  nuinher  of 
changes  to  the  environmental  review 
])rocess  for  FTA  and  the  l'’UVVA,  some 
of  which  (such  as  the  reciuirement  for 
new  Cl'ls)  are  similar  to  the  provisions 
])ropo.sed  through  and  finalized  by  this 
rulemaking.  FTA  and  the  FIIVVA  liave 
determined  that  this  final  rule  com])ort.s 
with  some  provisions  of  MAP-21 ,  even 
though  this  rulemaking  was  initiated 
prior  to  the  enactment  of  MAP-21. 

In  line  with  MAP-21,  FTA  recognizes 
the  u.se  of  (T]s,  whenever  a])pro])riate.  as 
a  way  to  improve  NEPA  efficienev.  It 
has  been  more  than  ten  years  since  FTA 
comprehensively  considered  the  CEs 
listed  in  the  environmental  procedures 
as  they  apjrly  to  transit  projects,  and 
more  than  20  years  since  changes  to  the 
GEs  were  made  as  a  result  of  a 
comprehensive  review.  For  this  reason, 
I'TA  is  now  n])dating,  through  this  final 
rule,  the  GEs  for  ])articular  tyj)e.s  of 
proposed  transit  projects  and  other 
pro])osed  f’TA  actions.  The  GEs  listed  in 
paragraphs  (c)  and  (d)  of  23  GFR 
771.117  are  now  designated  for  actions 
within  the  FHWA’s  authoritv  through 
this  final  rule  and  will  no  longer  a])])ly 
to  I'’TA-only  actions.  Additionally,  FTA 
is  creating  a  new  section,  23  (ih’R 
771.11 8,  which  contains  the  GEs  that 
will  a])j)ly  to  FTA  actions  and  contains 
the  new  lists  of  GEs  created  through  this 
rulemaking  action  that  are  designated 
for  actions  within  FTA’s  authority.  All 
references  to  a  regulatorv  .section  or 
paragraph  below,  for  which  the  CiFR 
Title  is  not  specified,  refer  to  Title  23, 
(!ode  of  Federal  Regulations. 

The  list  of  new  GEs  in  section 
771.118(c)  is  intended  to  cover  the 
actions  that  ])reviou.sly  applied  to  FTA 
in  .section  771.117(c),  though  the  GE 
language  was  ex])anded  for  ])ur])ose.s  of 
efficiency  in  accordance  with  GEQ 
guidance,  “Establishing,  Apjilying,  and 
Revising  GEs  under  NEPA”  (75  FR 
75628).  l''TA  will  also  he  ])roviding 
guidance  that  directs  FTA  field  offices 
to  no  longer  use  the  li.sts  of  GEs  in 
sections  771.117(c)  and  (d),  but  instead 
use  the  new  li.sts  in  sections  771.118(c) 
ami  (d).  'I’lie  guidance  will  also  provide 
direction  on  im])lementing  and 
interpreting  the  new  GEs. 

'file  GEs  adopted  in  section  771.118(c) 
are  organized  into  ten  defined  categories 
of  actions,  each  accompanied  by 
examples  representing  the  types  of  FTA 
activities  that  fall  within  each  categorv. 
As  explained  in  the  NPRM,  this 
a])proach  is  in  comjjliance  with  the  (’EQ 
regulations  (40  GFR  1508.4),  which 
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deseribe  CEs  as  “a  catcigory  of  actions 
which  do  not  individually  or 
cumulatively  have;  a  significant  effect  on 
the  hiinian  environment  and  which 
have  been  found  to  have  no  such  effect 
in  j)roc(!dures  adopted  by  a  Federal 
agency  in  implementation  of  these 
regulations*  *  *  and  for  which, 
therefore,  neither  an  EA  nor  an  EIS  is 
re(|uired.”  (lEQ's  November  2010 
guidance  on  establishing  (iEs  rinterates 
(lEQ’s  rec:ommendation  to  Federal 
agencies  to  characterize  the  tyjjes  of  (iE 
actions  through  broadly  defined  criteria, 
when  aj)j)ropriate,  including  clearly 
defined  eligible  categories  and 
constraints,  followed  by  examples.  The 
examples  ETA  decided  to  list  within 
each  of  the  new  CEs  are  intended  to  be 
re])resentative  of  the  tyjjes  of  activities 
that  fit  within  the  defined  criteria  of  the 
CE;  they  are  not  intenchid  to  limit  the  CE 
or  to  broaden  it  beyond  those  activities 
that  do  not  tyi)ically,  either  individually 
or  cumulatively,  cause  significant 
environmental  effects. 

Consistent  with  past  ])ractice  for 
categories  of  actions,  which  ha.sed  on 
f'TA’s  ex])erience  normally  do  not  result 
in  significxmt  environmental  effects. 

I’TA  will  continue  to  n.se  the  categorical 
exclusion  in  section  771. 11 8(d)  for  the 
examples  lisltul  in  that  paragraph  as 
well  as  for  other  actions  that  are  shown, 
through  documentation,  not  to  have 
significant  environmental  imjiacts.  To 
do  so,  ETA  reeiuires  documentation  to 
support  that  CE  designation  as 
a])pro])riate.  as  is  statfxl  in  section 
771.118(d),  which  mirrors  the  former 
.section  771.117(d).  Thesci  CEs  encourage 
grant  a])j3licants  to  propose  project 
actions  located  and  designed  so  that  no 
significant  impact  will  occur.  ETA  is 
deleting,  however,  some  items  in  the  list 
of  illustrative  examples  in  the  former 
section  771.117(d)  from  the  new  list  in 
section  771.118(d)  as  they  are 
du])licative  of  CEs  found  in  section 
771.118(c)  or  a})j)licable  to  the  EHVVA. 
Additionally,  ETA  is  including  new 
examples  of  actions  that  are  slightly 
more  hroad  than  some  of  the  actions 
])roposed  in  the  NERM  for  section 
771.117(c)  ha.sed  on  comments  received 
on  that  sec:tion  and  based  on  the  fact 
that  the  actions  that  can  he  categoricallv 
excluded  are  not  limit(;d  to  the 
examples  listcKl  in  section  771.118(d) 
(.see  Section-by-Section  Analysis  of  this 
final  rule).  I'lie  items  listed  under 
.section  771.118(d)  are  examples  of 
actions  that  could  be  proc:ess(!d  as  CEs 
by  ETA.  Through  this  final  rule  ETA  is 
not  making  a  sub.stantive  determination 
that  the  actions  repre.sented  by  the  new 
examples  are  categoricallv  excluded,  but 
rather  is  simjdy  providing  examples  of 


the  types  of  actions  that  do  not  normallv 
result  in  significant  effects  and  tvpicallv 
can  be  categorically  excluded  through 
documentation  showing  no  significant 
environmental  impacts  result  from  the 
action,  fiach  of  the  exam])le.s  in  section 
771.118(d)  represtmts  a  less  restrictive 
form  of  actions  listed  as  CEs  in  section 
771.118(c).  ETA  considered  tlu; 
comments  receivtul  on  those  CEs  in 
section  771.117(c)  and  its  past 
experience  with  such  actions  in  adding 
new  exam])le.s  to  the  list  at  .section 
771.118(d).  Although  MAE-21  Section 
1318  recpiires  rulemaking  that  would 
pro])ose,  to  the  extent  a])proprlate. 
moving  two  of  those  exaiujdes  from 
section  771.118(d)  to  the  li.sted  activities 
in  .section  771.118(c).  .specifically 
sections  771.118(d)(1)  and  (3),  ETA  is 
leaving  those  two  examples  in  section 
771.118(d)  until  such  time  as  the 
rulemaking  required  by  MAE-21 
Section  1318  is  conducted  to  allow  for 
further  notice  and  comment  on  a 
proj)o.sal  to  move  them  to  section 
771.118(c). 

This  rulemaking  action  does  not 
change  the  retiiiirements  for  approving 
ju’ojects  as  CEs,  either  for  “listed”  CEs 
(in  section  771.117(c)  for  the  EHVVA  and 
section  771.118(c)  for  ETA)  or  for 
“documented"  CEs  (in  section 
771.117(d)  for  the  EHVVA  or  section 
771.118(d)  for  ETA).  Eor  li.sted  CEs, 
there  should  be  a  documented 
de.scription  of  the  project  or  activity  (for 
I'TA  grantees  this  is  typically  contained 
in,  or  ac:companie.s.  a  grant  application) 
sufficient  to  show  that  the  action  fits 
within  the  listed  CE  and  that  no  umisual 
circum.stauces  exist  that  would  make 
the  application  of  the  CE  improper.  Eor 
documented  CEs,  there  should  be 
sufficient  documentation  to  demonstrate 
that  the  ])roject  meets  all  criteria  for  a 
CE.  including  any  conditions  specified 
in  the  regulation  for  the  (d)  list  CE  in 
(jue.stion. 

The  CEs  adopted  by  this  final  rule 
have  been  substantiated  with  .su])])orting 
docanuentation,  which  includes,  but  is 
not  limited  to,  comparative 
benchmarking  and  expert  o])inion.  The 
siq)portiug  documentation  includes 
ETA  Eludings  of  No  .Significant  Imjjact 
(E(IN.SI)  for  ])roject.s  that  fall  within  the 
ten  broad  categories.  Comj)arative 
beucluuarkiug  provides  support  for  the 
new  CEs  by  using  the  ex])erience  of 
other  Federal  agencies  that  conduct 
actions  of  similar  nature,  .scope,  and 
intensity.  Additionally,  as  descrihed  in 
the  NERM,  eta  convened  an  expert 
panel  to  review  and  evaluate  each  of  the 
new  CEs  with  res])ect  to  concept. 
a])j)licability,  and  potential 
environmental  effects.  Information 
de.scribing  the  basis  for  the  CEs 


determinations  (i.e.,  the  .sub.stantiation 
package)  and  information  concerning 
the  members  of  the  expert  panel,  and 
their  NEEA-related  experience,  can  he 
found  on  the  ETA  VV'eb  site  (httj):// 
ftd.dot.gov/ahout/ 12347.html)  and  in 
the  docket  for  this  rulemaking  in 
Regulations.gov  under  docket  number 
ETA-2()ll-0{).'5fi.  The  NERM  that  was 
the  basis  for  this  final  rule  and  the 
comments  received  t)n  it  can  also  be 
accessed  there. 

ETA  examined  data  for  the  EON.SIs 
used  to  substantiate  the  CEs  proi)o.sed 
for  ETA  use  (23  CER  771.118).  Based  on 
a  snap.shot  of  available  2008  and  200‘) 
data,  the  average  amount  of  time  from 
EA  initiation  to  FON.SI  signature  was 
approximately  18.3  months.  As  this 
estimate  is  based  on  a  constrained 
.sample  (ranging  from  facility 
imjjrovements  to  streetcar  and  Bus 
Rapid  Transit  implementation),  ETA 
intends  to  track  current  and  future 
projects  in  order  to  provide  a  more 
accurate  assessment  in  the  future. 
Currently,  ETA  anticipates  an  B.'i 
])ercent  time  savings  for  future  ])rojects 
of  similar  scope  to  those  found  in  the 
substantiation  ])ackage  when  proces.sed 
as  categoricallv  excluded  projects 
throngli  seclion  771.118. 

As  stated  above,  this  rulemaking 
action  stems  in  i)art  from  the  IJ..S. 
De|)artment  of  Transportation's 
“Retrospective  Review  and  Analysis  of 
Exi.sting  Rules"  in  res])on.se  to  Executive 
Order  13.')83.  Information  on  that 
l)rocess  can  he  obtained  either  on  DOT’s 
VVeb  site  at  http://regs. (iot.gov/ 

Rot rosjnnd ivoRevioiv.hl in  or  at 
Regulations.gov  under  docket  number 
DOT-O.ST-2()ll-()()2.'l. 

What  This  Final  Rule  Contains 

The  following  section  of  this 
])reamhle  includes  a  summary  of  the 
comments  recei\'ed  in  resjjonse  to  the 
NERM  and  FTA’s  response  to  those 
comments.  The  summaries  and 
resijonses  are  organized  by  the  section 
number  of  the  regulatory  text  to  which 
they  relate. 

l)ir(!ctly  following  the  summary  and 
response  to  comments,  the  |)reamble 
includes  a  “.Section-by-.Section 
Analysis”  of  the  revisions  to  the 
regulatory  text  made  by  this  action. 
These  exi)lanation.s  will  aid  the  reader 
in  understanding  the  rea.son  behind 
each  regulatorv  change. 

Following  the  .Section-by-.Section 
Analysis  is  the  “Regulatory  Analysis 
and  Notices"  section,  which  includes 
descriptions  of  the  requirements  that 
aj)])ly  to  the  rulemaking  proce.ss  and 
information  on  how  this  rulemaking 
effort  fits  within  tho.se  requirements. 
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The  final  rule  concliules  with  the 
actual  revisions  to  the  regulatory  text  in 
the  aiueudatory  language  format 
n!(juired  hv  the  Office  of  the  Federal 
Register.  This  language  modifies  FTA's 
euviroumeutal  impact  and  ndated 
|)rocedures  on  the  effective  date  of  the 
nigulatiou. 

Summary  of  (iomments  and  Responses 

I'TA  and  the  FHWA  n!ceived 
substantive  comments  from  18  transit 
agencies.  8  State  Departments  of 
Transj)ortation,  7  organizations.  2 
Metropolitan  Planning  Organizations,  2 
individuals,  1  husine.ss.  and  1  Federal 
agency.  Nearly  all  comments  have  been 
categorized  by  uigulatory  section 
number  and  summarized  htdow,  with  a 
response  following  each  section.  There 
were  some  instances  in  which  a 
commenter  sought  clarification  of  the 
meaning  of  preamble  language  in  the 
NPRM  rather  than  commenting  on  the 
actual  regulatory  propo.sal.  Rather  than 
summarize  and  respond  to  comments 
that  sought  clarification  of  preamble 
language  (which  was  not  intended  to  he 
definitive,  hut  rather  an  ex])lanation  of 
the  regulatory  text  itseli"),  F3’A  has 
considenul  tho.se  recpiests  for 
clarification  in  the  drafting  of  the 
|)reamhle  language  for  this  final  rule. 

The  language  of  the  j)n!amhle  can  he 
used  as  guidance  in  interi)reting  the 
regulatory  text  in  this  final  rule,  hut  it 
is  neither  binding  nor  regulatory. 

The  following  summarv  and  response 
to  comments  refers  only  to  FTA.  given 
that  all  of  the  comments  related  to 
propo.sed  regulaiory  text  that  would 
affect  only  FTA  actions. 

(ienerai  (Comments 

Coimnant:  FTA  received  comments  on 
issues  other  than  the  specific  changes 
proposed  in  the  NPRM.  Four  comments 
generally  supjmrted  the  propo.sed  rule 
changes  and  the  goal  of  streamlining 
ein  ironmental  rex'iew.  Several 
comments  recommended  standard 
review  times  and  standard  ajjjiroaches 
to  environmental  documents.  One 
comment  encouraged  public  notice  of 
the  availability  of  certain  documents 
through  electronic  mail.  One  comment 
(luestiomul  the  neiul  for  transit-oriented 
(ievelopimmt  as  a  j)riority.  Finally,  one 
comment  recommended  that  FTA 
consider  all  forms  of  rider  amenities  in 
transit  iilanning. 

liesponsa:  l^'l'A  appniciates  tin; 
comments  we  received,  including  tho.se 
generally  in  support  of  the  proposed 
rule  change  and  our  goal  of 
environmental  .streamlining.  FTA 
encouragcis  timely  revi(;w  of 
environmental  documents,  though  the 
agency  recognizes  that  individual 


projects  are  unique  and  that  mandating 
standard  review  times  would  he 
impractical.  In  addition,  FfA  is 
committed  to  the  u.se  of  electronic 
media  as  ap])ropriate,  and  the  r(!spons(i 
to  comments  on  Section  771.111 
indicates  this  commitment.  Finally. 

FTA  acknowhulges  all  other  conmumts 
that  are  not  directly  addnsssed  hennn, 
and  notes  that  those  comments  wen;  not 
within  the  scope  of  this  rulemaking 
action. 

Section  771.103  Policy 

Coiniiwnt:  FTA  received  no  comnu;nt.s 
on  the  ])ropo.sed  changes  in  this  section. 

Rnsfionsti:  FTA  is  a(R)pting  the 
propo.sed  change  as  final. 

Section  771.10!)  Applicability  and 
Responsibilities 

Cjomment:  P'TA  received  no  comments 
on  the  ])roposed  changes  in  this  section. 

Rfisponsa:  FI'A  is  adopting  the 
propo.sed  change  as  final. 

Section  771.111  Applicability  and 
Responsibilities 

Coninwnl:  FTA  received  (;ight 
comments  about  its  ])ropo.sal  in  .section 
771.1 11(i)(l)  that  grant  applicants  for 
capital  a.ssistance  in  the  FFA  program 
may  announce  proj(;ct  milestones  to  the 
public  using  electronic  or  pa])er  media. 
Fiv(;  comments  expressed  support  for 
use  of  the  Internet  and  electronic  media 
in  the  environmental  i)roce.ss.  One 
comment  recommen(h;d  FTA  continue 
to  suj)j)ort  communities  with  limited 
Internet  acce.ss,  primarily  in  low-income 
areas,  by  continuing  to  make  pap(;r 
copies  of  documents  available.  One 
comment  recpiested  FTA  clearly  outline 
its  desire  to  modernize  options  for 
public  involvement  through  electronic 
media,  including  whether  grant 
apjjlicants  can  use  electronic  media 
exclusively.  One  comment 
recommended  FTA  consider  requiring 
grant  applicants  to  retain  materials 
related  to  the  environmental  process 
online  for  a  certain  time  period,  as  some 
l^rojects  may  he  comj)lex  or  have  limited 
Internet  resources. 

Responsf^:  FTA  is  aware;  that  not 
everyone  has  access  to  the  Internet  and 
electronic;  media.  FTA  is  not  l(;s.sening 
any  ])nhlic  involvement  r(;(juirements 
through  this  rulemaking.  Rather,  FTA  is 
rc;vi.sing  the  r(;gulation  to  (;ncourage  its 
grant  applicants  to  u.se  various  means  in 
s(;eking  ])ul)lic  input,  with  an  c;mj)hasis 
on  (;l(;ctronic  m(;an.s  as  a  su|)plement  to 
traditional  means.  Electronic  media  can 
broaden  acce.ss  to  project  information 
and  exp(;dite  the  proj(;ct  review  procccss. 
FTA  encourag(;.s  its  grant  applicants  to 
r(;tain  c.ertain  environmental  doc;uments 
(e.g.,  dec;i.sion  documents,  ]nihlic 


nu;(;ting  materials)  for  a  jcroject  ])osted 
on  the  lnt(;rnet  until  the  initiation  of 
transit  opc;rations. 

Coenmen/;  FTA  r{;ceived  eight 
comments  in  .su|)i)ort  of  its  ])ropo.sal  in 
.s(;ction  771 .1 11  (i)(2)  r(;garding  early 
sco])ing.  One  comment  recommc;nded 
FTA  ]jrovide  clarification  r(;garding  the 
content  of  an  early  scojeing  notic:(;  and 
its  ])ul)lication  in  the  F’ederal  Reegister. 

R(;s])ons(i:  y\n  (;arly  scoping  notice 
must  provide  enough  information  to 
allow  the  ])ul)lic;  and  relevant  agenci(;.s 
to  ])articipate  effcctively.  I'he  notice 
should  cl(;arly  d(;scrihe  the  process  of 
i;arly  sco])ing  and  include  information 
about  any  related  planning  .study  by  the 
metropolitan  planning  organization  or 
sponsoring  transit  agency.  Early  scojnng 
cannot  substitute  for  the  normal  scojiing 
j)roc(;.ss  unl(;.ss  the  early  .scoping  notice 
states  that  this  outcome  is  b(;ing 
l)ur.sued  and  the  (;arly  scoping  process 
accom])lishe.s  all  normal  scojnng 
requirements. 

Section  771.113  Timing  of 
Administration  Activities 

(jonimt^nt:  F’TA  received  one 
c;omm(;nt  retjuesting  the  removal  of  the 
words  “hardshij)  and  ])rotective’'  from 
the  sentence  beginning  ■‘Excei)tion.s  for 
hardshij)  and  j)rot(;ctive  acejuisitions  of 
real  j)roj)ertv  are  addr(;.ssed  in  *  *  *”  Jn 
.section  771 .11 3(d)(1).  The  comment 
exj)lain.s  that  the  j)roj)o.s(;d  .section 
771.1 18(c)(())  exemj)t.s  certain  n;al 
j)roj)ertv  acejuisitions  outside  tho.se 
categoriz(;d  as  hardshij)  and  j)rotective 
ac(juisitions. 

/le.s'pon.se;  FTA  acknowledges  section 
771.113(d)  must  he  revised  to  refiect  the 
change  of  sections  where  FTA’s  lists  of 
(]E.s  are  located  in  regulation  and  to 
reflect  the  exj)ansion  by  MAP-21 
Section  2()()1()  of  early  acquisition 
authority  from  railroad  right-of-way  to 
any  right-of-way  needed  for  a  transit 
j)roject.  Accordingly,  FTA  added 
amendatory  text  to  this  final  rule  that 
uj)dates  the  j)rovi.sion.s  on  carrying  out 
j)roj)erly  acejuisition  j)rior  to  conclusion 
of  the  environmental  review  j)roce.s.s. 

The  j)rovi.sion.s  now  include  references 
to  the  FTA  CEs  in  section  771.118  and 
no  longer  contain  a  reference  tf) 
“railroad."  reflecting  the  broadening  of 
that  authority  by  MAP-21.  In  addition, 
a  discussion  in  the  Section-hy-Section 
analysis  below  describes  the  fact  that 
.section  771 .118(c)(())  could  cover 
hardshij)  acejuisitions,  j)rotective 
acejuisitions,  anel  the;  ae:ejui.sitie)n  e)f  re;al 
j)re)j)e;rty  inte;re.sts  ne;e;ele;el  Ibr 
tran.sj)e)rtatie)n  right-of-way  as  long  as 
the;  re;strie:tive;  language;  in  .se;e:tie)n 
771 .1 18(e;)(())  is  me;t  anel  there;  are;  no 
unusual  e:ire:um.stane;e;s  that  woulel  make; 
the  CE  classification  imj)re)jjer.  Some 
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(lescrijitive  docunientation  would  still 
he  re(|uired  for  the  use  of  the  CE  in 
section  771.118(c)((>)  to  allow  FT  A  to 
ensure  that  the  a(;(]uisition  of  i)ro])erty 
comports  with  the  recjiurenients  for 
(!arly  acciuisition. 

Section  771.113  (Masses  of  Actions 

(.’on  mien/;  FT  A  received  one 
comment  reciuesting  clarification 
regarding  what  type  of  transit 
infrastructure  is  included  under  the 
term  "a  fixed  transit  facility,”  as  listed 
in  section  771.113. 

/fo.s/jon.s'o;  As  provided  in  section 
771.113,  examples  of  what  might 
constitute  a  “fixed  transit  facility” 
include  rapid  rail,  light  rail,  commuter 
rail,  and  hus  rapid  transit.  h’TA 
considers  infrastructure  supporting 
the.se  services  also  to  he  fixed  transit 
facilities. 

Section  771.118  FTA  Categorical 
Exclusions 

FTA  received  a  ninnher  of  comments 
on  CEs  in  general,  not  focused 
siiecificallv  on  anv  jiarticular  CE.  'I’he 
summaries  of  and  responses  to  those 
comments  directly  follow  and  precede 
the  summary  and  response  to  comments 
on  specific  CEs. 

(k)niinant:  VTA  received  23  comments 
exj)ressing  support  for  FTA’s  proj)o.sed 
rulemaking.  Nine  of  these  comments 
suggested  that  FTA  should  periodically 
revisit  and  update  the  list  of  (ilis:  of 
these  c:omments,  several  suggested  FTA 
should  establish  a  .schedule  that  would 
dir(!ct  FTA  to  re-evaluate  the  (]E  list  at 
specific,  time  intervals. 

liesponsa:  FTA  is  committ(;d  to 
revisiting  our  ("E  list  on  a  regular  basis, 
and,  per  the  new  .section  771.118(e), 

FTA  will,  at  a  minimum,  initiate 
rulemaking  j)ro})osing  to  add  a  type  of 
action  to  the  list  of  CEs  where  a  ]jattern 
emerges  of  granting  CE  status  under 
.section  771.118(c)  for  a  particular  type 
of  action. 

Conmuuit:  FTA  nnxnved  one 
c;omment  reciuesting,  in  recognition  of 
terry  svstems  that  function  as  an 
extension  of  both  the  highway  system 
and  the  transit  sy.stem,  that  FTA  explain 
how  the  ))roposed  CEs  would  a])])ly  to 
routine  actions  conducted  by  ])ul)lic 
ferry  systems. 

liHsponsa:  All  forms  of  transit  were 
considered  in  the  development  of  the 
new  CiEs.  The  (iEs  aj)plv  to  ])nhlic  ferrv 
.systems,  eligible  for  FTA  assistance,  no 
differently  than  they  would  to  other 
forms  of  j)uhlic.  transportation. 

Comment:  One  comment 
recommended  that  no  ])roject  should 
receive  a  CiE  in  areas  with  untested  .soils 
and  unidentified  underground 
infrastructure. 


liesponse:  FTA  has  candidly 
substantiated  all  of  the  new  CiEs  adopted 
by  this  final  rule,  hut  then;  is  always  the 
])o.s.sihility  that  “unusual 
circumstances,”  such  as  tin;  presence  of 
contamination  not  easily  dealt  with 
through  routine  remediation,  would 
cause  FTA  to  inst(!ad  evaluate  an  action 
through  an  I'iA  or  EIS. 

Comment:  One  comment  noted  that 
without  additional  clarification  on  FTA 
plans  to  integrat(i  listed  and 
documented  CEs,  it  is  difficult  for 
transit  agencies  to  comment  on  this 
proj)osal.  One  comment  noted  the 
proposed  (]Es  fail  to  produce  their 
intended  purpo.se:  to  cnuite  for  FTA  a 
set  of  (iE  provi.sions  that  are  similar  to 
the  existing  CEs.  The  comment 
(pie.stionecl  whether  FTA  could  use  the 
proposed  CEs. 

Response:  FTA  is  uncertain  of  the 
basis  for  these  comments,  as  FTA 
neitlnu’  intended  to  integrate  the  listed 
and  dof:umented  CEs  nor  to  create  a  set 
of  CEs  that  are  similar  to  I'TA’s  former 
("Es.  Rather.  FTA  is  adopting  a 
regulatory  framework  that  continues  to 
distinguish  between  the  two  tvpes  of 
CiEs.  FTA’s  intention  was  for  tin;  new 
list  of  (iEs  to  he  categorically  diffenmt 
from  the  list  that  has  not  heim 
suhstantiallv  revised  since  1987, 
reflecting  both  changes  in  FTA’s 
programs  since  that  time  and  mnv 
knowledge  concerning  the 
environmental  impacts  of  FTA’s  actions 
huuned  oviu'  the  years. 

(Comment:  I^l’A  rec:eiv(!d  one 
comment  r(!(|uesting  the  |)roj)o.sed  (iE 
list  in  section  771.118(c)  include  an 
(!xemj)tion  for  the  emergency 
])rocedure.s  included  in  existing  .section 
771.117(c)(9). 

Resi)onse:  The  CE  in  section 
771.117(c)(9)  is  for  emergency  repairs 
eligible  under  Section  125  of  Title  23, 
U.S.  Code,  which  is  a  statutory  program 
that  establishes  a  fund  for  the 
eniergencv  repair  of  highways,  roads, 
and  trails.  It  is  not  expected  that  FTA 
woidd  have  an  action  under  that 
statutory  provision  given  its  limited 
ap])licahility.  Emergency  repairs  of 
transit  facilities  could  he  categoricallv 
excluded  under  section  771.118(d)  if  the 
action  were  demon.strated  to  not  have, 
either  individually  or  cumulatively, 
significant  effect  on  the  human 
environment.  In  addition.  FTA  will 
consider  the  extent  to  which  emergency- 
related  activities  could  he  categoricallv 
excluded  through  other  rulemaking 
actions,  including  rulemaking  for 
section  1313  of  MAF-21. 

(Jomment:  FTA  received  one 
comment  nupiesting  the  addition  of  a 
new  category  for  all  bridge  projects  to 
the  list  of  CEs  at  section  771.118,  citing 


potential  confusion  ari.sing  from 
including  bridge  projects  in  both 
propo.sed  lists  in  sections  771.118(c) 
and  771.118(d). 

Response:  VTA  acknowledges  the 
similaritv  between  sections 
771.118(c)(8)  and  771.118(d)(2).  and  has 
revised  the  language  in  section 
771.118(d)(2)  to  remove  the  words 
“rehabilitation,  reconstruction  or”  such 
that  the  documented  CE  will  cover 
“bridge  rej)lacement  or  the  construction 
of  grade  separation  to  replace  exi.sting 
at-grade  railroad  crossings.”  The  action 
covenul  by  section  771. 11 8(c)(8)  would 
he  focused  on  maintenance, 
rehabilitation,  and  reconstruction,  as 
discussed  below.  FTA  will  consider 
whether  it  is  apj)ropriate  to  ])lace 
actions  related  to  bridge  projects  in 
.section  771.118(d)(2)  or  in  section 
771.118(c)  as  part  of  rulemaking  for 
MAP-21  Section  1318. 

Comment:  FTA  niceived  five 
comments  addressing  the  specificity 
with  which  FTA  .should  construct  the 
lists  of  CiEs.  due  of  these  comments 
emphasized  the  need  for  PTA  to  remain 
tlexible  so  that  C’.Es  are  “as  widely 
apjilicable  as  ]Jossible”  and  an;  not 
defined  by  a  list  of  allowable  activities. 
Several  other  comments  recommended 
adding  an  explanation  .stating  the 
examples  are  not  meant  to  he  (!xhaustive 
(e.g..  add  “including,  but  not  limited  to” 
as  a))proj)riate).  Another  comment 
nKjuested  more  clarity  and  distinction 
between  the  listed  and  documented  (iEs. 
This  comment  and  otlmrs,  however,  also 
recommended  removal  of  all  exam])les 
in  the  ])ropo.sed  section  771.118(d)  list. 
Some  of  these  comments  recommended 
that,  consistent  with  the  existing  and 
proposed  versions  of  .section  771.118(e). 
those  activities  noted  in  draft  sections 
771.118(d)(2)  through  (4)  be  moved  to 
section  771.118(c).  The  commenters 
suggested  that  the  remaining  example, 
in  section  771.118(d)(1),  should  be 
deleted  as  unnecessary  and  the  revised 
provision  should  end  with  the  sentence; 
“The  api)licant  shall  .submit 
documentation  which  demonstrates  that 
the  sjjecific  conditions  or  criteria  for 
these  CEs  are  .satisfied  and  that 
significant  environmental  effects  will 
not  nisnlt.”  .Several  of  these  comments, 
in  suggesting  the  move  of  examples 
from  section  771.118(d)  to  section 
771.118(c)  that  concern  hardshij)  and 
protective  accjuisition  of  property, 
recommended  including  a  note  that 
grant  a])plicant.s  mu.st  provide 
information  to  FTA  that  substantiates  a 
re(]ne.st  for  hardship  or  protective 
accjuisition  of  oroperty. 

Response:Tne  examples  included  for 
all  (iEs  are  illustrative  actions  of  the  use 
of  the  (]E  and  are  not  an  exhaustive  list 
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of  the  potential  applications  of  that  CE. 
This  is  made  clear  by  the  use  of  the 
language  "such  as"  to  introduce  the  list 
of  examples,  which  has  the  same 
meaning  as  "including,  hut  not  limited 
to,”  as  suggestetl  hy  one  commenter. 

ITA  chose  the  list  of  examples  in 
section  771.118(d)  based  on  FTA's 
exi«!rience  that  those  activities  are  most 
likely  to  retiuire  a  great(!r  degnu;  of 
documentation  from  both  a  grants- 
making  perspective  and  an 
environmental  persj)ective  (i.e.,  to 
ensure  tlu)  cla.ssification  of  a  CE  is 
appropriate  and  tliere  are  no  unusual 
circumstances  associated  with  it  that 
reflect  the  potential  for  significant 
environmental  impacts).  ETA  has 
decided  to  keep  several  examples  listed 
to  jirovide  for  some  idea  of  the  scojje 
and  .scale  of  activities  that  ETA 
generally  would  categorically  exclude 
pursuant  to  .section  771.118(d).  ETA 
does  not  intend  to  change  the  scope  and 
.scale  of  activities  that  can  he 
categorically  excluded  pursuant  to 
.section  771.118(d)  under  this  final  rule 
from  tho.se  covercul  under  section 
771.117(d)  that  had  been  in  place  for 
P'rA  for  approximatcdy  25  years,  hut 
I-TA  is  changing  the  list  of  exam])les  of 
the  types  of  actions  that  can  he 
categoricallv  exclinhul  under  .section 
771.118(d)  to  focus  on  those  activiti(!s 
and  actions  entindy  hy  ETA  (which 
primarily  involves  the  partial  funding  of 
transit  ])rojects  hy  ETA).  ETA  is 
identifying  some  tyi)es  of  actions  that 
had  been  examples  in  section 
771.117(d)  as  listed  CEs  in  the  new 
section  771.n8(c).  Many  of  the 
examples  in  section  771.117(d)  were  not 
carried  over  to  section  771.118(d)  due  to 
their  primary  applicability  to  the  EHWA 
or  because  they  are  c:ov(!red  by  the 
categories  li.sted  in  the  new  .section 
771.118(c).  Because  ETA  has  carefullv 
substantiated  those  categories  of  actions, 
le.ss  documentation  will  generally  he 
nupiired  to  show  the  CE  determination 
is  appropriate,  resulting  in  (piicker 
ajjprovals  for  tho.se  actions.  As  always, 
unusual  circumstances  must  he 
considered  for  the  jiroposed  project, 
which  mav  retpiire  aj)i)ropriate 
environmental  .studies  to  he  conducted 
to  determine  whether  the  ])roj(;ct  is 
eligible  for  a  (iE.  Based  on  the  re.sult  of 
the.se  studies,  a  documented  CE.  an  EA. 
or  an  ELS  may  he  the  apjnopriate  class 
of  action  decision  that  njsults. 

Moreover,  documentation  may  he 
r(!(iuired  in  .some  cases  for  compliance 
with  laws  other  than  the  NEEA.  Einallv. 
ITA  will  continue  to  include  CEs  for 
pro|)erty  acquisition  in  both  sections 
771.118(c)(6)  (with  .some  limitations) 
and  771.1 18(d)(:i). 


(A)mm(;nt:  f’TA  rec(;ived  oiu; 
comment  noting  that  the  regulatory 
preamble  contains  an  important 
statement  allowing  ETA  and  EHWA  to 
rely  on  CEs  listcul  in  either  .section 

771.117  or  771.118  for  multimodal 
proj(!cts.  The  comment  suggests  atlding 
this  .statement  to  the  ojierative  languag(! 
of  the  proi)osed  .sections  771.1 17(a)  and 
771.118(a). 

/ie.s'/jon.sf;;  The  language!  mentioned  hv 
the  commenter  was  intendiid  to  make 
clear  that  for  a  project  with  both  an  ETA 
and  an  EHWA  action.  ETA  could  u.se 
the  CiEs  in  section  771 .1 18  for  an  ETA 
action  on  the  project  and  the  EHWA 
could  use  the  (iEs  in  section  771.117  for 
the  EHWA  action  on  the  .same  project, 
provided  that  the  combined 
environmental  effect  of  the  EHWA  and 
ETA  actions  were  not  significant.  In 
addition,  section  1,'114  of  MAE-21 
contains  a  provision  that  allows,  under 
certain  circum.stances,  one  modal 
administration  of  the  Department  of 
Transportation  to  use  the  (iEs  of  another 
modal  administration  for  a  multimodal 
j)roj(!ct.  Ciiidance  is  curniiitly  under 
development  on  the  use  of  that  (iE 
authority. 

I’TA’s  int(!nt  was  not  to  allow  ETA  to 
continue  to  apply  the  actions  listcnl  in 
section  771.117  to  ETA  projects.  That 
would  he  unnece.ssarv.  as  ETA  drafted 
the  list  of  (iE  categories  in  section 

771.11 8  such  that  it  contains  all  actions 
ETA  might  wish  to  take  pursuant  to  the 
former  section  771.117.  Moreover.  ETA 
retains  the  ability  to  categoricallv 
exclude  actions  not  otherwi.se  covered 
explicitly  hy  the  categories  of  (iEs  in 
section  771.118  through  its  documented 
CE  authority  in  section  771.118(d). 
Retaining  the  ability  to  continue  to 
categorically  exclude  any  action  that 
could  have  been  categorically  excluded 
jjrior  to  this  final  rule  is  important  for 
multimodal  j)rojects.  ami  to  do 
otherwise  would  have  the  op])osite 
effect  of  .streamlining  the  process.  Thus, 
E'TA  does  not  believe  it  is  necessary  to 
add  further  explanatory  language  to  the 
regulatory  text,  hut  instead  relies  upon 
this  clarification  here  in  the  ])reamhle. 

(Jonuiunit:  ETA  receiveil  sevinal 
general  comments  advocating  that 
specific  activities  should  Ix!  covered  hy 
(iEs.  One  comment  retjnested  the 
regulation  clearly  state  that  stations  and 
facilities  being  rehabilitated  within  an 
existing  right-of-way  should  he 
automaticallv  cla.ssified  as  CEs.  This 
comment  notes  that,  if  the  basic 
function  of  the  station  will  remain  the 
same,  and  there  are  no  land  acxpnsitions 
a.ssociat(!d  with  the  project,  ex])erience 
shows  that  there  will  he  no  significant 
environmental  imi)acts  other  than  those 
due  to  temporary  and  minor 


construction  activities.  A  .second 
comment  retpiested  E'l'A  expand  the 
l)ropo.sed  list  in  section  771.118(d) 
sp(!cifically  to  include  modernization  or 
minor  expansions  of  transit  structunis 
and  facilities,  such  as  hridgcis,  stations, 
or  rail  yards.  A  third  commcint 
recpmstcid  that  ETA  add  to  section 
771.118(d)(1)  "modernization  and 
^surfacing  of  |)arking  facilities.” 

I{(ispoiis(r.  ETA  intended  that 
rehabilitation  of  .stations  and  faciliticis 
and  "modernization  and  rcisurfacing  of 
j)arking  facilities”  within  an  cixi.sting 
right-of-way  woidcl  he  ciciaiiy  c;overecl 
by  the  ncnvCE  in  sexiion  771 .1 18(c)(8), 
unle.ss  unusual  circum.stanc:es  are 
prci.sent  that  suggest  the  j)otc!ntial  for 
significant  environmcmtal  impacts. 
Although  ETA  notc?s  that  signific;ant 
cmviroinnental  imj)ac;ts  due  to  very  long¬ 
term  c;onstruction  activitiexs  would  in 
fac:t  rec|uirc:  an  EIS,  Ei'A's  exj3erienc:e 
has  been  that  the  types  of  c.onstruciion 
im])acts  of  the  projcicts  mentioncxl  hv 
the  c:c)mmenters  are  usually  of  short 
duration  and  tend  not  to  rise  to  the  level 
of  signific:ant.  Bec:ausc!  these  tvi)es  of 
aciivities  are  gencirally  cxwenxl  by 
sc!c:tion  771.118(c:)(8).  ETA  will  not  add 
the  cixample  to  the  list  in  sexiion 
771.118(d). 

('.omniant:  VV A  rc!cx:ivecl  one 
c:c)mmc:nt  suggesting  it  would  he  hel])ful 
if  ITA  would  hcitter  define  and  rc:cluc:e 
the  sc:o])e  and  extent  of  supplementarv 
clocannentation  rcxjuircid  for  review  of 
the  current  list  of  CiEs  in  .seciion 
771.117(d). 

Hosponsa:ETA  has  focaised  this 
rulcanaking  on  the  new  CiEs  loc;atecl  in 
.sexiion  771.118(c:),  and  to  the  extent  that 
aciions  previously  approved  as 
"docannented"  CEs  jjursuant  to  former 
section  771.117(cl)  are  now  covercxl  hy 
the  new  CEs  in  section  771.118(c).  tho.se 
actions  woidd  no  longer  need  additional 
clocannentation.  ETA  would  c!X])cx;t  a 
descri])tion  of  the  project  or  activity 
cxnitained  within  or  acc:ompanying  the 
grant  application  sufficiemt  to  show  that 
the  aclion  fits  within  the  listed  CE  (i.e., 
.scxlion  771.118(c))  and  that  no  unnsual 
circannstancxis  would  re.sult.  That  said, 
ITA  acknowlcxlges  that  in  j)rac;ticx!  more 
docannentation  may  often  he  c;rc!atecl 
than  is  necxissary  for  environmc:ntal 
review  docannents,  whic;h  inc;lucle  EISs, 
and  EAs.  as  well  as  docannentcid  (iEs. 
ETA  is  not  c:hangingthe  clocannentation 
standards  for  those  tyjjcis  of  NEEA 
aj)j)rc)vals;  instead,  ETA  is  attempting  to 
bring  jnacticx)  in  line  with  what  is 
actually  rcx]uired  through  issuance  of 
guidance,  incrcia.sed  training,  and  hcdtcir 
management  of  the  jirocxiss,  all  of  whic:h 
have  prciviously  hcx!n  ongoing.  .Scx)])ing 
shonlcl  have  as  its  cjhjexlive  the 
elimination  of  in.significxmt  issuexs  from 
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the  scope  of  the  study  as  much  as  the 
incoi'))oration  of  significant  ones.  Thus, 
f'TA  intends  that  extraneous, 
nnnec(!ssarv  dociniKintation  will  no 
longer  he  included  for  docnmenting 
compliance  with  NHPA.  no  matter  what 
die  class  of  action. 

(k)nunnnl:  VTA  received  one 
comment  cautioning  that  "the 
consolidation  and  relocation  of  (’,Es 
should  not  inadvertently  have  the  effect 
of  reipiiring  an  EA  or  EIS  for  projects 
that  do  not  (jnaliiv  for  the  new 
undocumented  CiEs  in  .section 
771.118(c).”  The  comment  recjuested 
ETA  confirm  that  “when  a  project 
whitdi  was  formerly  covered  by  a 
documented  CE  in  section  771.117(d) 
does  not  satisfy  the  qualifying  criteria  in 
a  corresponding  CE  in  new  .section 
771.118(c),  the  documented  CE 
procedure  remains  available,”  and  that 
“any  action  that  would  (jualify  for  one 
of  the  CEs  previously  sjiecified  in 
.section  771.117(d)  still  could  seek  a 
documented  CE,  notwithstanding  the 
propo.sed  revisions.”  Several  other 
comments  requested  ETA  consider  a  CE 
determination  for  all  actions  not  noted 
under  .section  771.118(c)  if  the  grant 
a|)plicant  produces  documentation 
showing  compliance  with  the  liroader 
definition  of  a  CiE  noted  in  the  pro])o.s(!d 
ruh;  and  in  the  CEQ  regulations 
im])l(!menting  NEEA. 

I{(iS})()nsH:  ETA  agriies  and 
acknowledges  that  the  new  list  of  (iEs 
should  not  inadvertently  have  the  effect 
of  recjniring  an  EA  or  EIS  for  projects 
that  (io  not  (jualify  for  the  new  (]Es  in 
section  771.118(c).  Any  action  that 
would  qualify  for  one  of  the  CiEs 
previously  specified  in  section 
771 .1 1 7(d),  if  it  did  not  qualify  for  a  (iE 
under  the  new  section  771.118(c).  could 
.still  he  apj)roved  as  a  documented  CE 
under  the  new  section  771.118(d). 
notwithstanding  tlie  changes  of  the  final 
rule,  as  long  as  the  documentation 
demonstrated  that  the  action  would  not 
result  in  significant  environmental 
impacts.  ETA  again  notes  that  the 
examples  of  activities  ])rovided  in  our 
list  of  CEs  are  not  (ixhaustive  hot 
illustrative  and  that  a  CE  determination 
may  he  reached  for  an  action  not 
specifically  included  in  the  list  of 
examples  either  under  each  CE  category 
in  section  771.118(c)  or  the  li.st  of 
examples  under  section  771.118(d). 

Comujcu/;  ETA  received  .several 
comments  nKpiesting  clarification  for 
when  a  more  detailed  environmental 
review  is  neces.sary.  One  comment 
reipiested  unamhiguons  environmental 
review  criteria  that  would  favor  the  CE 
ju'ocess  over  the  more  time-consuming 
EA  or  EIS  where  imjiacts  are  clearly 
minimal  nnle.ss  there  is  “compelling” 


evidenct!  warranting  a  different  conr.se 
of  action. 

Besjyonse;:  ETA  is  not  changing 
through  this  rulemaking  tin;  thnxsholds 
that  determine  the  level  of 
environmental  review  (also  called  “class 
of  action”)  lujeded  for  any  given  E'l’A 
action.  Rather,  ETA  has  documented  the 
ty])es  of  actions  that  normally  do  not, 
individually  or  cumulatively,  have  a 
significant  effect  on  the  luiiuan 
environment  and  incor]K)rated  those 
into  this  regvdation  as  CEs.  No  matter 
what  benefits  might  njsult  from 
processing  an  action  with  one  class  of 
action  versus  another,  ETA  will  use  the 
class  of  action  that  is  appropriate  given 
the  i)otential  imjiacts  as.sociated  with 
the  action.  That  is  the  case  even  for  an 
action  listed  as  an  examjde  in  the  new 
li.st  of  CEs  in  section  771.118(c).  In  other 
words,  an  action  listed  in  the  exanqiles 
in  .section  771.118(c)  wonhl  still  require 
an  EA  or  EIS  if  ETA  determined  unusual 
circumstances  a.ssociated  with  the 
action  could  result  in  significant 
environmental  im])act.s. 

(Joinnioni:  One  comment  expnissed 
concern  about  the  effect  of  the  new  rule 
on  ])roject.s  that  might  affect  .stormwater 
runoff,  noise,  or  environmental  justice. 
3'he  comment  stated  tlui  construction  of 
a  bus  ra|)id  transit  ])roject  might  reipure 
work  that  interferes  with  the  geometry 
of  an  existing  road,  thus  affecting  onsite 
runoff  and  how  sncli  runoff  is  managed. 
The  comment  .said  managing  such 
circumstances  is  alreatly  addre.ssed  in 
regulation  for  the  EllVVA  under  23  (iER 
part  771.  'Die  commeut  suggested  ETA 
create  similar  regulation  or  reference  the 
EllVVA  regulation  in  the  new  rule.  A 
second  comment  recommended  the 
comparable  CEs  and  documented  CEs 
under  sections  771.117(c)  and  (d)  tliat 
would  aj)j)ly  to  the  EMVVA  with  the 
adoption  of  this  new  rule  also  he 
similarly  revised. 

Response:  ETA  cannot  determine 
which  .section  of  23  CER  part  771  the 
comment  refers,  but  it  may  he  a 
reference  to  section  771. 11 7(a).  whitdi 
discusses  the  tyjies  of  impacts  that 
would  make  the  use  of  a  CE 
inapju'opriate.  ETA  has  exactly 
duplicated  that  language  in  section 
771.118(a).  If  the  comment  is  referring 
to  .section  771.1().')(d),  that  ])aragraph 
ajiplies  as  much  to  ITA  as  to  the 
EMWA.  as  does  any  section  of  23  CER 
])art  771  not  ex])licitlv  limited  to  either 
the  I'llVVA  or  ETA.  The  EllVVA  will 
consider  revisions  to  23  CER  771.117  as 
part  of  rulemaking  directed  by  MAE-21. 

(Comment:  ETA  receiviid  one 
comment  expre.ssing  concern  that  some 
of  the  language  in  the  revised  (iEs  coidd 
result  in  new  burdens  and  delays,  rather 
than  streamlining,  in  comparison  to  the 


exi.sting  CEs  and  as.sociated  NEEA 
])rocednres  set  forth  in  the  current 
version  of  section  771.117. 

Rasponsfi:  VTA  cannot  tell  from  this 
comment  what  is  behind  the  concerns 
noted.  3’he  revisions  are  intended  to 
stnnnnline  the  ETA  environmental 
review  process  for  transit  projects.  ITA 
l)eliev(!s  that  the  proposed  (iEs  will 
im])rove  the  efficiency  of  that  process  by 
making  available  the  lea.st  intensive 
form  of  review  for  certain  actions  that 
vvoidd  have  prciviously  reqniretl  CEs 
with  more  voluminous  documentation 
or  EAs.  The  new  lists  in  sections 
771.118(c)  and  (d)  are  intended  to  cover 
all  actions  that  were  previously  covered 
by  the  li.st  in  section  771.117(c).  as  well 
as  other  actions  for  which  ETA  had 
substantiation. 

(A)innwnt:  One  comment 
recommended  supplemental  guidance 
clarifying  the  outlined  provisions  he 
made  available  to  the  ETA  regional 
offices  to  ensure  consistency  in 
implementing  new  environmental 
regulations. 

/fe.s/jon.se;  ETA  jilans  to  develo|) 
gnidam;e  on  the  use  of  these  Cl'is  and 
make  it  available  to  all  of  its  offices.  The 
guidance  will  likelv  hi;  ha.sed  on  the 
content  of  the  Section-hy-Section 
analysis  contained  in  this  final  rule. 

Coiuiuant:  Eour  comments  provided 
recommendations  regarding  jiroject 
review  schedules.  One  comment  urged 
ETA  to  include  specific  timelines  for  the 
review  and  approval  of  these  types  of 
jirojects.  Another  comment 
recommended  a  .standard  review  time  of 
30  days  hi;  established  for  CiE  schedules. 
A  third  comment  recommended  that  in 
.setting  deadlines  for  Civs,  discussions 
involving  ETA,  particijiating  agencies, 
and  the  grant  ap))licant  should  take 
jilace  in  order  to  determine  a  realistic 
deailline  for  the  project.  Specifically, 
this  comment  recommends  grant 
applicants  and  regulatory  agencies  agree 
on  individualized  (iE  deadlines  in  the 
beginning  .stages  of  the  development 
process.  The  comment  believes  that  any 
changes  to  the  (]E  process  should  allow 
for  jiroject-specific  flexibility  in  the 
.setting  of  deadlines.  The  fourth 
comment  expres.sed  conc.ern  that  the 
NERM  did  not  propose  to  require  ITA 
to  develop  schedules  for  review  or  to 
commit  to  specific  dates  for  the 
conqiletion  of  the  review  of 
environmental  docnments.  This 
comment  stated  that  setting  .schedules 
can  he  a  diffic.idt  and  even  risky  task, 
hut  urged  ITA  to  include  this  change  in 
the  final  rule  because  doing  so  would  he 
an  important  step  in  making  the 
environmental  review  of  transit  ])rojects 
more  streamlined,  less  time-consuming, 
and  more  predictable. 
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litisponsi^:  KTA  encourages  tinielv 
nu’iew  of  environmiiutal  documents, 
though  I'TA  rcjcoguizes  that  individual 
|)rojects  and  their  impacts  are  uui(|ue, 
whicli  makes  standard  review  times 
impracticable.  One  of  the  main  goals 
FI'A  has  had  through  this  ruhauakiug 
has  l)e(!U  to  reduce  the  time  a.ssociated 
with  aj)j)roviug  a  project  through  a  (iF. 
Projects  aj)prov(!d  through  the  new  list 
of  (^Es  in  .section  771.1 18{c.)  normally 
would  not  recjuire  further  NFPA 
approvaks.  FTA  does  exj)ect 
documentation  that  shows  the  jjroject 
fits  the  category  of  action  in  .section 
771.118(c)  and  that  no  unusual 
circumstances  are  present  that  would 
make  the  CF  determination  improper.  In 
many  cases,  a  thorough  j)roject 
description  in  the  grant  application  will 
he  sufficient.  In  the  other  ca.ses.  if  the 
proj(!ct  has  the  potential  to  njsult  in 
impacts  to  uisources  protected  under 
other  environmental  laws,  additional 
documentation  and  review  time  would 
Im!  needed  for  that  documentation.  For 
example,  the  consultation  required 
under  Section  lOti  of  the  National 
Historic  Pre.servation  Act  already  has 
n'gnlatorv  timeframes  in  Uti  (iFK  part 
800  associated  with  consultation 
h(!tween  F'l’A  and  tin;  State  Historic 
Prciservation  Officer.  That  consultation 
process  cannot  he  .shortened  through 
review  times  mandated  hy  an  FTA 
Higulation.  FTA  will  continue  to  focus 
on  evaluating  projects  (juicklv  and 
elficientlv.  and  is  confidiait  this  final 
rule  will  streamline  the  proce.ss 
suhstantiallv. 

C.omnumt:  FTA  receixaal  om; 
comment  recommending  that  funding 
nupiests  for  projects  under  proposed 
.section  771.118(c)  re(juire  a  jiroject 
description  to  confirm  the  project  fits 
the  CF  category  and  a  statement  that  the 
|)roject  does  not  involve  unusual 
circumstances  as  detailed  in  section 
771.1 18(h)  he  u.sed  in  oriler  to  further 
the  streamlining  effort.  The  comment 
sugge.sts  that  when;  section  771.118(c) 
j)roject.s  may  ad\er.s(;ly  affect  j)roperti(;s 
on  or  eligible  for  the  National  Register 
of  Historic  Places,  the  grant  aj)])licant 
could  request  FTA  initiate,  or  authorize 
the  grant  a])plicant  to  initiate, 
consultation  under  Section  106  of  the 
National  Historic  Pre.servation  Act.  The 
comment  suggests  that  no  other 
technical  evaluations  he  required  and 
recommends  Fl’.A’s  response  he 
r(!(juired  within  a  specified  timeframe. 

liesponsf^:  FTA’s  intent  is  to  reduce 
the  j)aperwork  for  the  types  of  activities 
we  determined  normally  do  not. 
individually  or  cumulatively,  have  a 
significant  effect  on  the  human 
environment.  As  previously  noted.  FTA 
expects  that  in  most  ca.ses  a  project 


descri])tion  in  the  grant  ap])lication  will 
he  sidiicient  for  jiurposes  of 
determining  whether  a  |)roj(;ct  fits 
within  one  of  the  categories  of  (iFs  in 
section  771.118(c).  FTA  would  akso 
expect,  as  the  comment  sngge.sted,  that 
compliance  with  environm(;ntal 
r(!(|uirements  otluir  than  tho.si!  of  NhiPA 
could  he  handled  separately,  although  it 
would  h(!  perfectly  a|)pro])riate  to 
mention  com|)lianc(;  with  tho.se 
recpiirements  in  tin;  grant  application,  as 
FTA's  ap])roval  of  the  (’.I'i  would  need  to 
wait  for  compliance  with  the  other 
re(juir(;ments  in  accordance  with  section 
771  .l().'i(a).  FTA  noted  previously  why 
mandated  review  times  would  not  he 
ap])ropriate  given  (;ach  project  has 
uni(|ue  im])acts  and  issues  that  cannot 
he  pr(;dicted  in  advance. 

(^onuiK^ni:  FTA  r(!C(!iv(;d  one 
comment  urging  FTA  to  consider 
allowing  state  transit  agencies  to  self- 
certify  CF  status  for  tlu;  proj(!cts  in 
section  771.118(c),  with  ])(;riodic  audits 
hy  FTA  to  ensure  regulatory 
com])liance.  Self-certification  would  not 
onlv  sp(;ed  the  development  of 
individual  projects,  hut  also  frei;  FTA 
staff  time  for  oth(;r  work. 

I{nsj)()ns(i:  l‘TA  acknowledges  that 
many  state  trans])ortation  agencies  have 
programmatic  (',F  agr(;(!ments  with  the 
FHVVA.  Historically.  FTA  has  had  a 
grant  .structure  for  funding  individual 
transit  projects  that  has  not  lent  itself 
well  to  a  programmatic  (il'i  agreement 
a))i)roach.  hut  FTA  will  cf)ntinu(!  to 
evaluate  the  possibility  of  this  approach 
in  the  future. 

(JoninK^nt:  FTA  r(;ceiv(!tl  one 
comment  recpie.sting  FTA  retiuin; 
consulting  parties,  including  the 
consulting  State  or  Tribal  Historic 
Preservation  Officer,  to  res|K)nd  within 
30  days  of  receipt  of  documentation  of 
historic  re.sources  and  effects  and  to 
allow  the  Section  106  and  NFPA 
proces.ses  to  proceed  if  no  response  is 
received  within  that  time  frame.  This 
recpiirement  would  he  consi.stent  with 
both  the  Section  106  regulations  and  the 
overall  effort  to  .streamline  the  review 
and  apj)roval  of  transit  ];rojects. 

/fe.s/jo/j.se;  Consultation  under  Section 
106  of  the  National  Hi.storic 
Pre.servation  Act  is  not  within  the  .scojk; 
of  this  rulemaking  action,  h’urther,  FTA 
could  not  change  the  recjuirements 
a.ssociat(!d  with  that  proce.ss  through 
rulemaking,  as  tho.se  recpiiniments  are 
contained  in  regulations  issued  by  the 
Advisory  (Council  for  Historic 
Preservation.  FTA  has.  however,  sought 
to  ensure  that  the  Section  106  ])roc:e.ss 
is  done  (juickly  and  efficiently,  and  FTA 
will  continue  to  pursue  .streamlining 
ajjproaches  for  that  proce.ss  se])arately. 


Section  771.118(c) 

The  following  |)aragraphs  on  section 
771.118(c)  are  arranged  in  order  of 
occurrence  in  the  regulation,  and  each 
is  introduced  with  the  section  numl)(;r 
and  proposed  rule  t(!xt  of  the  new  (ilk 

771 . 1 1 1i(c)(  1 )  AccpiisHion. 
instalUition.  o])(U'atiou.  (‘vuludtion,  and 
iinprovidiuuit  of  (iiscrcta  iiiililios  and 
si  mi  lor  oppurtononcos  (oxisting  and 
now)  witiun  or  odjocont  to  oxisting 
transportation  riglit-of-wav,  .sue/;  as: 
atility  polos,  nndorgronnd  wiring, 
oahlos,  and  information  systoms:  and 
powor  snhstations  and  transfor  stidions. 

Commont:  FTA  received  16  comments 
on  propo.sed  section  771.1 18(c)(1):  one 
of  these  comimmts  was  in  reference  to 
the  preamble.  Several  comments 
sujjported  the  pro])osed  CF.  Four 
comments  recpie.sted  FTA  explicitly 
define  the  types  of  activities  that 
(jualifv.  Five  comments  reejuested  FTA 
clarify  activities  that  are  included 
"within”  or  "adjacent  to”  existing 
transportation  right-of-way.  Om; 
comment  suggested  this  CF  he  limited  to 
activities  "within”  existing  right-of-way 
and  not  "adjacent  to,”  hecau.se 
"adjacent  to”  is  too  subjective  and  may 
not  ad(Kiuately  limit  the  activities 
intended  to  he  included  in  this  C,F.  One 
comment  noted  that  failing  to  define 
"discrete”  may  lead  to  unintended 
environmental  con.seciuenc;es.  Oiu; 
comment  sugg(!.sted  that  FTA  d(;iine  tlu; 
teiin  with  consideration  for  Executive 
Order  131.54.  "Federal  Feadershij;  in 
Fnvii'onmental,  Energy,  and  Fc:onomic 
Performance.”  which  encourages 
sustainahility,  and  Executive  Order 
1.3423.  "Strengthening  Federal 
Environmental,  Energy,  and 
Transportation,”  which  encourages  the 
integration  of  renewable  energy. 

Hosponso:  FTA  intended  for  this  CF  to 
a])|;ly  to  utility  relocation  and 
accommodation  activities  when  limited 
in  scope  and  generally  confined  to  the 
propei'ty  considered  the  traditional 
tran.s))ortation  right-of-way.  This  CF 
covers  utility  activities  occurring  within 
the  boundaries  of  the  right-of-way. 
including  those  utility  activities  taking 
place  primarily  within  the  right-of-way 
that  mav  extend  onto  adjacent  ])rop(!ity, 
as  well  as  utility-r(;lated  ac:tivitie.s  (e.g., 
land.sca])ing  or  r(!-vegetation)  that  occur 
within  the  right-of-wav  or  on 
iimmuliately  adjacent  property.  FTA 
will  consider  the  ])re.sent  use  of  the 
adjoining  ])ro])erty  and  the  amount  of 
suc:h  proi)erty  involv(;d  in  determining 
whether  this  ('.E  is  a])pro])riate. 
"Discrete”  utilities  are  those  that  are 
separate  from  a  larger  transit  project  or 
other  larger  project,  such  as  the 
modernization  of  an  entire  rail  transit 
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lino  that  ineludos  station  expansions, 
station  redesign  for  aece.ss  by  the 
disabled,  and  upgrading  the  traction 
])o\ver.  F'I’A  admits  the  use  of  the  term 
“transfer  .station”  may  have  been 
intcM’preted  as  a  has  transfer  station, 
rather  than  a  utility  power  station  and 
has  clarified  that  terminology. 

(k)nunnnt:  I'^oiir  comments  suggested 
FTA  include  additional  activities  in  this 
(iK.  One  comment  sugge.sted  changing 
the  language  to  ensure  readers  know  the 
listed  activities  were  not  exhaustive. 

One  comment  siiggestiul  adding 
“catenary  and  signal  work.”  One 
comment  suggested  adding 
“maintenance”  and  “rehabilitation” 
activities.  Several  comments  sugge.sted 
adding  “replacement.”  Finallv,  one 
comment  suggested  FTA  state  that 
owner.ship  of  tin;  utility  is  not  a  factor 
in  determining  whether  this  CE  may  he 
aj)plicahle. 

liasponse:  T\m  exam])les  included  for 
this  and  all  (iEs  are  illustrations  of  the 
use  of  the  CE  and  an;  not  an  exhaustive 
list  of  its  a])plic;ation.  This  CE  covers 
“catenary  and  signal  work”  given  that 
the.se  activities  an;  substantially  similar 
to  the  listed  examples.  Likewise,  this  CiE 
covers  “maintenance"  and 
“rehabilitation”  activities  as  well  as  the 
environmental  impacts  of  these 
activities  are  likely  tin;  same  or  less  than 
an  “imj)rovement.”  FTA  is  adding 
“replacement"  to  the  list  of  activities 
under  this  CE.  as  rejilacement  is 
substantially  similar  to  installation  in 
terms  of  impacts  and  may  he  th(5  most 
common  utilitv  activity  occurring 
within  transit  rights-of-way.  Finally, 
owner.shij)  of  the  utility  is  not  a  factor 
in  determining  the  a])j)lication  of  this 
CiE.  For  example,  a  utility  comjjany  may 
own  an  easement  on  the  transit  right-of- 
way,  hut  an  action  on  their  part  may  not 
involve  an  FTA  action,  and  as  such  may 
not  result  in  a])])lication  of  FTA’s  NEPA 
regulation. 

771.1 1B((:)(2)  Acquisition, 
construction,  rchubilitution,  and 
improvement  or  limited  expansion  of 
stund-ulone  recreation,  pedestrian,  or 
hicvcie  facilities,  such  as:  a  multiuse 
pathway,  lane,  trail,  or  pedestrian 
bridge;  and  transit  plaza  amenities. 

(ionunent:  VTA  received  12  comments 
on  projjosed  section  771.118(c)(2)  that 
covers  certain  pedestrian  and  bicycle 
facilities  and  similar  or  related  facilities. 
Several  of  these  comments  were  in 
reference  to  the  ]jreamhle.  Some  of  the 
comments  supported  the  ])roj)oseit  CE. 
Some  of  the  comments  requested  FTA 
define  the  term  “limited  expansion.” 
One  comment  requested  FTA  define  the 
term  “transit  ]ilaza  amenities.”  One 
comment  suggested  FTA  clarify  the  term 
“.stand-alone.”  This  comment  suggested 


this  (iE  should  not  a])ply  to  stand-alone 
facilities,  hut  to  the  acquisition, 
con.struction,  etc.,  of  faciliti(!.s  a.ssociated 
with  an  already  existing  station,  so  long 
as  the  facilities  an;  not  a  part  of  a  larger 
new  project. 

Uesponse:  FTA  views  the  expansion 
of  such  facilities  covered  by  this  CiE  as 
being  “limited”  wlmre  the  expansion  is 
smaller  in  magnitude  than  the  original 
facility  and  is  confined  to  the  original 
environmental  setting.  Transit  plaza 
amenities  are  those  features  of  a  fac;ilitv 
that  add  to  its  desirability  as  viewed  by 
th(i  traveling  ])uhlic  (e.g.,  wayfinding 
signs,  hike  lockers,  ticket  vending 
machines,  benches,  and  larnkscaping). 
FTA  uses  the  term  “stand-alone”  to 
mean  a  facility  that  is  capable  of 
operating  indej)endentlv.  ITA  u.ses  the 
term,  as  apjjlied  hert!,  to  avoid  including 
facilities  that  are  part  of  a  larger 
projjosed  project  with  the  jjotential  for 
significxmt  environmental  imj)acts. 

Comment:  Several  comments 
sugge.sted  FTA  include  additional 
activities  in  this  (iE.  One  comment 
suggested  FTA  include  “ferrv  terminal 
])a.ssenger  overhead  loading  structures” 
t)ecause  rehabilitation,  construction, 
and  improvements  to  th(!se  structures 
do  not  “materially  exjjand  the 
environmental  footprint  of  existing 
strnctnr(!s.”  One  comment  suggested 
ITA  add  “maintenance  activiti(!s” 
hecan.se  they  an;  similar  to  the  activities 
alr(;ady  list(;d. 

Hesponse:  As  stated  above,  the  (iE 
does  not  contain  an  exhaustive  li.st  of 
examjjles.  This  (iE  covers  ferry  terminal 
])a.ssenger  overhead  loading  structures 
in  that  these  structures  are  virtuallv 
synonymous  with  “pede.strian  bridge.” 
FTA  agrees  that  maintenance  activities 
are  similar  in  impact  to  the  activities 
already  listed  and  included 
“maintenance”  in  this  final  rule. 

Comment:  One  comment  suggested 
this  CE  should  not  extend  to  new 
con.struction  with  new  surface 
disturbance  and  significant  changes  in 
or  increase  in  use  because  stand-alone 
facilities  such  as  pedestrian  and  hike 
])aths  can  impact  “sizeable  swaths  of 
iiahitat.” 

Hesponse:  FTA  usually  constructs  this 
type  of  facility  in  nrhanized  areas  and 
sizeable  .swaths  of  habitat  are  not 
impacted.  If  sizeable  swaths  of  habitat 
are  im])acted.  then  that  nnnsnal 
circnm.stance  would  likely  re(|iiire  FTA 
and  the  grant  applicant  to  conduct 
appropriate  environmental  .studies 
under  section  771.118(h)(1)  to 
determine  whether  the  (iE  cla.ssification 
is  pro])er. 

771.11  fi(c)l3 j  Limited  activities 
designed  to  mitigate  environmental 
harm  that  cau.se  no  harm  themselves  or 


to  maintain  and  enhance  environmented 
quality  and  site  aesthetics,  and  emplov 
construction  best  management 
practices,  such  as:  noise  mitigation 
activities:  rehabilitation  of  public 
transportation  buildings,  structures,  or 
facilities,  including  those  that  are  listed 
or  eligible  for  listing  on  the  Aatiomd 
Hegi.ster  o  f  Historic  Places  when  there 
are  no  adverse  effects  under  the 
National  Historic  Preseiwation  Act: 
retrofitting  for  energv  conservation;  and 
landscaping  or  re-vegetation. 

Comment:VTA  received  21  comments 
on  [)roposed  section  771.118(c)(3);  one 
of  these  comments  was  in  reference  to 
the  preamble.  Several  comments 
supported  the  proj)osed  CE.  Several 
comments  suggested  FTA  not  limit  the 
historic  transportation  ai:tivities  to  those 
not  having  an  adver.se  effects  under  the 
Section  108  regulation  (30  (iFR  Part 
800),  with  several  comments 
specifically  suggesting  removing  the 
langnag(;  “when  there  are  no  adverse 
effects  under  the  National  Hi.storic 
Pre.s(;rvation  Act.”  One  of  these 
comments  noted  that  not  all  adverse 
effects  con.stitnte  a  “significant  inqiact” 
under  NEPA.  Similarly,  one  comment 
.sugg(;.sted  this  CiE  he  consi.stent  with 
.s(;ction.s  771.117(c)(0)  and  (7),  both  of 
which  lack  the  “no  adver.se  effect” 
language. 

Hesi)onse:  FTA  recognizes  that  not  all 
adver.se  effects  umler  .Section  100 
con.stitnte  a  significant  environmental 
impact  for  pnri)o.se.s  of  comjdiance  with 
NEPA.  F’or  consistency  with  our  other 
('.Es,  FTA  deleted  “including  those  that 
are  li.sted  or  eligible  for  listing  on  the 
National  Regi.ster  of  Historic  I’laces 
when  there  are  no  adverse  eflects  under 
the  National  Hi.storic  Preservation  Act.” 
Such  reference  to  Section  100  would 
suggest  that  Section  100  is  an  i.ssue  oidy 
for  this  CE  and  would  lessen  the 
attention  ])aid  to  Section  100  for  other 
CEs  in  which  Section  100  comjjliance  is 
not  mentioned  in  the  (iE  language: 
Section  100  a])phes  to  all  actions 
covered  by  CE.«  that  may  affect  a 
pro])ertv  on  or  eligible  for  the  National 
Register  of  Historic  Places. 

Comment:  FTA  received  five 
comments  siigge.sting  additional 
activities  he  cover(;d  under  this  (iE.  One 
comment  suggested  adding 
“re])lacement  of  in-water  creo.sote- 
tr(;at(;d  timber  piles,  berthing,  and  other 
structures  such  as  wingwalls,  dolphins, 
and  ])ihng.s  underneath  trestle  and 
docks.”  This  comment  noted  that 
removal  of  creosote-treated  timber  is  an 
environmental  priority  for  many 
Federal,  Stale,  and  local  agencies.  One 
comment  suggested  adding  “stormwater 
management”  and  “roof  replacement.” 
Several  comments  sugge.sted  adding 
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“bridges”  and  “viaduct.s.”  One 
comment  suggested  adding  "other 
ni.soiirce  consca  vations  measures  (not 
jiKst  limited  to  energy)." 

lUKsponsa:  As  statcul  above,  the  (iE 
does  not  contain  an  exhaustive  list  ot 
examples.  This  (d-i  covers  replacement 
of  in-\valer  creo.sot(!-treated  timbiir  piles, 
berthing,  and  olluir  .structures,  as  this 
constitutes  rehabilitation  of  iiublic 
transportation  buildings,  .structures,  or 
facilities.  IJkewi.se.  this  OE  covers 
stormwater  management  as  an  activity 
ilesigned  to  mitigate  environmental 
harm.  'I'liis  OE  covers  roof  replacement 
to  the  extent  it  fits  within  the  OE's 
limitations  (i.e..  designed  to  mitigate 
environmental  harm  and  causes  no 
harm  it.self.  or  maintains  and  (mhances 
environmental  quality  and  site 
aesthetics,  and  employs  construction 
l)est  management  i)ractices).  This  CE 
covers  rehabilitation  of  bridges  and 
viaducts  if  they  are  considered  j)nblic 
transportation  structures.  ETA  agrees 
that  "other  resource"  con.servation 
measures  (not  just  energv)  should  be 
included  in  the  list  of  (ixamples.  and 
amended  the  final  rule  to  include  this 
activity. 

Then;  were  ten  comments 
re(]ui;sting  I’TA  remove  the  word 
"limited.”  Four  of  these  comm(;nts 
stated  the  term  is  unclear,  ambiguous,  or 
subject  to  misinterpretation.  Four 
comments  sugge.st(;d  eliminating  the 
word  to  allow  for  an  expansion  of  the 
activities  included  in  this  (ll'l. 

lUiSfyonsa:  ETA's  exp(;ctation  is  that 
these  (IE  activiti(;s  would  occur  within 
or  adjacent  to  the  transportation  right- 
of-way  to  be  eligible  for  FTA  assistance. 
Thus,  the.se  activities  would  be  limited 
by  F'l’A’s  funding  program 
r(;(iuin;ments.  Removing  the  term 
"limited”  would  not  broaden  the 
application  of  this  CE.  Therefore.  FTA 
agrees  that  this  t(;rm  is  unnecessary  and 
it  is  not  included  in  the  final  rule. 

771 .1  J{}(c)(4)  Planning  and 
(idniinistrativa  activities  which  do  not 
involve  or  lead  directlv  to  constraction. 
such  as:  trainin<>.  technical  assistance 
and  research:  promulgation  of  rales, 
regulations,  directives,  or  program 
guidance:  approval  of  project  concepts: 
and  engineering. 

(Comment A  received  six 
comments  on  pro|)os(;d  section 
771.118(c)(4).  One  comment  sugge.st(;d 
FI'A  omit  environmental  recpurements 
in  their  entirety  for  internal 
management  and  planning  activities 
that  have  no  environmental  im])act. 

Ilesponse:  ETA's  intent  with  this 
rulemalcing  is  to  reduce  the  j)ap(;rwork 
for  activities  that  normally  do  not. 
individually  or  cumulatively,  have  a 
significant  effect  on  the  human 


environment.  As  noted  above.  ETA’s 
expectation  for  the  documentation 
re(piir(;d  for  a  CE  under  section 
771.118(c)  is  minimal,  nsnallv  collected 
as  ])art  of  tin;  grant  ai)|)lication  process, 
and  should  not  cause  an  undue  burden. 
FTA  cannot,  through  a  cat(;gorical 
(;xclusion.  change  the  applicabilitv  of 
other  environmental  laws  that  might 
apply. 

Comment:  FTA  received  six 
comments  suggi;sting  this  CE  include 
additional  activities.  Several  comments 
sngge.sted  FTA  include  “planning  and 
technical  studies”  to  maintain 
consi.stency  and  avoid  ambiguity.  One 
comment  suggested  FTA  include 
“o])erating  assistance;  to  transit 
authoriti(;s  to  continue  (;xisting  or 
incr(;ase  sc;rvice  to  m(;(;t  routine 
d{;mand,”  as  included  in  former 
s(;ctions  771.117(c:)(l)  and  (18).  Several 
comments  suggested  certain 
geot(;chnical  activiti(;s  be  includ(;d.  One 
of  tlu;.se  comm(;nts  sugg(;st(;d  adding 
geotechnical  investigations  that  arc; 
nc;c:c;s.sarv  to  ctc;finc;  the;  c;h;mc;nts  of  the 
])ropc)sc;ci  action  or  altc;rnativc;  so  that 
grant  applic:ants  can  assc;.ss  structural, 
seismic,  and  caivironmental  c;onclitions. 
This  c;c)mmc;nt  cdso  notc;ci  gc;c)tc;c:hnic:al 
investigation  is  often  inc:luclc;cl  as  part  of 
the;  sc:c)])ing  prc)c;c;.ss.  Another  c:ommc;nt 
suggested  adding  technical  borings, 
monitoring  wc;lls.  utility  ])otholing. 
arc:hc;c)logic:al  survc;ys.  and  similar 
subsurface  invc;stigatic)ns  whic:h  woidcl 
not  lc;ad  ctirc;c:tlv  to  construction  or 
c;nvironmc;ntal  imi)ac:ts. 

Hesponse:  As  statc;cl  above;,  the;  CE 
eloe;s  not  exuitiiin  an  exhaustive;  list  of 
examples.  This  CE  e:e)ve;rs  planning  and 
te;chnie:al  studies.  FTA  agre;e;s  that 
“e)])e;rating  assistane;e;  to  transit 
authorities  to  e:e)ntinue;  e;xisting  or 
ine:re;ase;  se;rvie:e;  to  me;e;t  routine; 
demand”  cu;tivity  shonhl  be;  added  to 
the;  CE  as  it  is  sup])orte;cl  by  past  FTA 
doeaimentation  and  re;gulations  (i.e.. 
se;e:tie)n  771 .1 1 7(c)(18)).  FTA  iigre;e;s  that 
“ge;e)te;chnie:al  inve;.stigations”  ;ire; 
routine  ae:tivitie;s  that  are;  ;i  ne;e;e;ssary 
part  of  the;  environmeaital  re;vie;w  of  a 
e:on.strue;tion  proje;e:t  einel  tyi)ic!illy  do 
not  have;  signifieamt  e;nvire)nme;ntal 
imi)ae:ts.  but  FI’A  has  e:he)se;n  not  to  add 
the;  activity  to  the;  list  of  e;xam])h;s  at  this 
time,  as  some  ge;e)te;chnical  work  earn  be; 
substantial  and  might  not  be;  ;ippro|;riate; 
for  a])])roval  under  this  CE.  That  .said, 
some;  ge;e)te;e;hnie:al  work  (suc.h  as  the;  use 
of  ground  ])e;ne;t rating  radar).  e:ouhl  be; 
ap|)re)ve;el  nnele;r  this  CE  as  long  as  it  did 
not  involve;  e;onstruction  or  le;ael  elire;ctly 
to  eionstruelion. 

771.1181  (d(8 )  Discrete  activities, 
including  reixnrs.  designed  to  promote 
transportation  safety,  security, 
accessibility  and  effective 


communication  within  or  adjacent  to 
existing  right-of-wav,  such  as:  the 
deployment  of  Intelligent 
Transportation  Svstems  and 
components:  inst(dlation  and 
improvement  of  safetv  and 
communications  eijuipment,  including 
ha/AU'd  elimination  and  mitigation:  and 
retrofitting  existing  transportation 
vehicles,  facilities,  or  structures. 

Comment:VTA  received  It)  comments 
on  proposed  seelion  771 .1 1 8(e:)(!i);  eight 
of  the;se;  e:e)mme;nts  were;  in  re;fe;re;ne:e;  to 
the;  pre;ambh;.  One;  e:omnu;nt  sugge;.ste;el 
FTA  inedude  ‘‘ferry  terminal  i)asse;nge;r 
ox  erhead  loeiding  or  transfer  s])ans”  to 
the;  C.E  list.  One  c.omment  re;ejue;ste;d 
FTA  add  additional  langiuege  to  edarify 
that  the  CE  does  not  include  ne;w 
e:onstructie)n  with  surfaex;  elistnrbane:e 
and  signifie:ant  change;  or  increase;  in 
use.  Several  e:omme;nts  suggested  FTA 
remove;  the;  term  ‘‘elise:re;te;”  be;e:ause;  it  is 
too  suhjec.tive;  a  te;rm.  Several  e:e)mme;nts 
sugge;ste;el  FTA  iielel  “installation  of 
lenedng.  signs.  ])ave;me;nt  markings,  and 
small  ])as.senge;r  she;lte;rs”  to  the;  list  of 
activities. 

Hesponse:  As  stated  above,  the;  CE 
ete)e;s  not  e;e)nt;un  ;in  exhaustive;  list  of 
e;x<imple;s.  Se;e;tion  771 .1 1 8(e:)(2)  ce)ve;rs 
ferry  te;rmin(il  pii.ssenge;]'  e)ve;rhe;ael 
loading  or  triinsfe;r  spans.  Activities 
oceairring  under  this  CE  woidel  rarely 
inednele;  new  construction  with  surfae:e; 
disturhance;  and  significant  ediange  or 
ine:re;ase;  in  use.  If  this  e)ce:urre;el,  another 
CE  in  se;ction  771.118(c)  may  iqJldy,  or 
FTA  ;met  the;  grant  ii|)])licant  would 
e:e)nelued  and  eloeannent  ap))re)])riate; 
e;nvire)nme;ntal  studies  to  determine  if 
the  CE  edassification  under  se;e:tie)n 
771.118(d)  is  proper.  FTA  agre;e;s  the; 
te;rm  ‘‘elise:re;te”  is  confusing  and  ele;le;teel 
it.  The  te;rm  was  intended  to  distinguish 
stand-alone  ])re)je;e:ts.  suedi  as  the 
installation  of  communie;ations 
e;eiuipment  along  an  e;xisting  line,  from 
cUi  eleanent  of  a  larger  ])roje;ct,  suedi  as 
construedion  of  a  new  transit  line  that 
inedueies  installation  of  e:ommunication 
e;ejui])me;nt.  among  othe;r  elements.  As 
sugge;steel.  FTA  aelele;d  "rejilaceanents. 
and  rehabilitations”  to  the  final  rule;  for 
edarity.  This  CE  e;e)ve;rs  “installation  of 
fenedng.  signs.  ])ave;me;nt  markings,  and 
snnill  passenger  she;lte;rs.”  as  these; 
ae;tivitie;s  iiromote;  transportation  safe;ty, 
.seeairity.  ae:e:e;.ssihilitv.  and  e;ffeedive; 
e:e)mmunication. 

771.1  lH(c)((i)  /\c(]uisition  or  transfer 
of  an  interest  in  reed  propertv  that  is  not 
within  or  adjacent  to  recognized 
environmentcdly  sensitive  areas  (e.g.. 
wethmds.  non-urban  })arks.  wildlife 
management  areas)  and  does  not  result 
in  a  sid)stantial  change  in  the  functioned 
use  of  the  property  or  in  snhstantied 
displacements,  such  as:  scenic 
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(Hiseiufnits  and  historic  sites  for  the 
j)nrpose  of  prcsciving  the  site.  This  CE 
extends  only  to  cuxinisitions  that  will 
not  limit  the  evednation  of  alternatives. 

(ionnnent:  VTA  njceivod  H)  conuiuaits 
on  ])r()i)osed  sculion  771 . 1 1 8((:)(6);  ioiir 
ol  these  comments  were  in  rel'erence  to 
the  ])recnnhle.  One  comment  re(]uested 
clarification  of  the  ])hras(!s  “acc]uisition 
or  transfer  of  an  interest  in  real 
j)roi)(!rty”  and  “not  within  or  adjacent 
to.”  FTA  received  four  c:omments 
re(|uesting  “or  transfers”  lx;  added  to  the 
.second  sentence  of  tlie  OK.  FTA 
r(;ceived  .several  comments  requesting 
clarification  that  “ac(]uisitions  or 
transfers”  include  accjuiring  intere.sts  in 
real  property  wh(;re  those  real  propertv 
interests  will  not  limit  the  evaluation  of 
alternatives. 

Response:  FTA  uses  the  phrase 
”Ac(iuisition  or  transfer  of  an  intere.st  in 
real  ])roperty”  to  mean  the  act  of 
purchasing  or  otherwise  acciuiring  a 
pro])erty  right  in  the  pro]x;rty  (e.g.. 
ahsolnte  ownershi]),  trackage  right, 
easement,  etc.).  FTA  uses  the  j)iirase 
“not  within  or  adjacent  to”  to  mean 
])roperty  that  is  not  inside  or  adjoining 
other  ])roperty  considered 
environmentally  s(;nsitive.  I'TA  agrees 
that  including  “or  transfers”  in  the 
second  .sentence  will  clarify  I'TA’s 
int(;nt  to  ap))ly  this  (iK  to  both 
ac:c|iu.sition.s  and  transfers  of  inter{;st  in 
real  projxx  ty.  h’TA  further  clarifies  that 
the  “accpiisitions  or  transfers”  und(;r 
this  (;K  will  not  limit  the  NEFA 
c;valuation  of  alternatives  for  FTA- 
assisted  |)roject.s  huilt  on  the  pro|)ertv. 
Note  that  a  similar  CE  covering  ])roj)erty 
acejuisition  in  .sec;tion  771 .1  lH(d)(3) 
would  allow  ])ro])erty  accpiisition 
without  tlu;se  limitations  hut  would 
r(;(]uire  documentation  under  .section 
771.118(d)  to  demonstrate  that  the  CE 
a])plie.s. 

Comment:  F'l'A  rec{;ived  one 
comment  requesting  clarification  of  the 
phrase  “suh.stantial  displacements,  such 
as  .sc(;nic  (;a.sement.s  and  historic  sit(;,s.” 
I'TA  received  one  comment  that  noted 
the  comment(;r  interpreted  this  CE  to 
include  “hardship  accpiisitions, 
provided  that  thev  do  not  result  in  a 
substantial  change  in  the  functional  use 
of  the  property  or  in  suh.stantial 
clis])lac:ements  prior  to  cxxujiletion  of 
the  INEFAj  procxiss  for  anv  iiropo.sed 
cliange  in  the  u.se  of  the  jiropertv  for  the 
projec:t  under  cxinsideraticm.” 

Response:  I'TA’s  rc;ference  to  .sc:enic: 
easements  or  historic:  sites  (for 
pre.serving  the  site)  was  to  provide 
examjilc;.s  of  sjiecial  cases  where  this  CE 
might  apjily.  As  noted  previously, 
.sc;c;tic)n  771.118(d)(3)  covers  other 
ac:(piisition  of  property  (including  real 
projHirty  for  hardship  or  protc;ctive 


purposes)  where  the  limitations  of 
sec.tion  771 .1 1 8(c;)(6)  are  not  satisfied. 

Comment:  F'FA  rec:eivecl  one 
comment  suggesting  the  (iE  include  the 
jihrase  “until  suc.h  time  as  the 
evaluation  of  alternatives  is  c:ompletecl 
or  su.spc;ndecl”  in  order  to  c:larifv  the 
timing  of  the  c:hange  in  the  funcitional 
u.se  of  the  prc)])erty.  One  c:omment 
suggc;stecl  the  “func:tic)nal  u.se”  c;riteric)n 
may  he  unnc;ce.ssarily  narrow  hc;c:ause 
not  all  c:hanges  in  func;tic)nal  u.se  pose  a 
potential  for  impac:ts.  The  c;omment 
suggested  FTA  revise  the  i)ro])C)sc;d 
criterion  from  “c1ch;.s  not  result  in  a 
substantial  c:hange  in  the  func:tional  use 
of  the  property”  to  read,  “does  not 
result  in  a  substantial  physical  c;hange 
to  the  property.” 

Response:  FTA  agrees  with  the 
rec;ommendation  to  add.  “until  such 
time  as  the  evaluation  of  alternatives  is 
cc)mj)letc;d  or  .sus|)encled”  though  FTA 
rc;vi.secl  the  language  to  rc;acl,  “for  future 
FTA-assisted  projc;ct.s  that  make  use  of 
the  ac:c]uirc;cl  or  transferred  ])roperty.” 
FTA  will  kc;ej)  “func:tional  u.se”  as  a 
cpialifying  criterion  for  this  CE  hc:cau.se 
any  c;hange  in  the  func;tic)nal  use  of  the 
property,  if  FTA-assisted,  woidcl  rcccpiire 
a  separate  NhiFA  evaluation  of  the 
l)rojc;c:t. 

Comment:  E'TA  rc;c:c:ivecl  one; 
c;c)mmc;nt  that  .suggc;.stc;cl  additional 
ac:tivitic;.s  he  inc:luclc;cl  in  this  (iE.  The; 
c:c)mment  rc;cpic;.stc;cl  FI'A  add  “Approval 
for  Right  of  Way  Disjjosal  or  Joint  or 
Limitc;cl  Use"  whic;h  was  prc;vic)uslv  in 
.sc;ction  771.117(cl)(6). 

Response:  h'or  FTA.  the;  transit 
agc;nc:y’s  disposal  of  property  that  it 
owns,  hut  in  whic:h  there  is  an  FTA 
financ:ial  inter(;.st  due  to  past  grant(.s).  is 
not  a  Federal  ac:tion  for  purjxxses  of 
NEFA  and  the  FTA  environmental 
review  jjrocess  l)c;c:ausc;,  as  several 
Federal  c:ourt.s  have  found.  Federal 
ag(;nc:ie.s  do  not  exerc:ise  suffic:ic;nt 
control  over  the.se  actions  to  trigger 
NEFA.  See,  e.g..  Woodham  v.  FTA,  12,') 
F.Snpp.2d  not).  1110  (N.D.  Ca.  2000}; 
Sonth  Rronx  Coalition  for  Clean  Air  v. 
Conroy.  20  F.  Su])p.2d  .'iO.'j,  .570-71 
(S.D.N.Y.  1908).  rhus,  there  is  no  need 
to  c:atc;gc)ric;allv  c;xc:luclc;  thc;.sc;  ac:tic)n.s 
from  NEFA  lH;c.ausc;  NEFA  clcx;s  not 
a])ply.  ln.stc;acl,  clis])c)sitic)n  ac:tion.s  by 
transit  agc;nc:ic;.s  of  thc;ir  own  ])rc)|)c;rty 
arc;  governed  by  I'TA  rulc;.s  that  protc;c;t 
FTA’s  invc;,stment  in  transit,  and  the 
property  owner  c:an  take;  any  action 
within  those  rulc;.s  with  no  discretion  by 
FTA  over  whic:h  ac:tic)n  is  taken. 

For  joint  clevc;lc)])mc;nt  projc;c;t.s  funclc;cl 
with  FTA  grants,  FTA  has  added  a  new 
CE  at  .section  771.1 18(c)(10)  that  would 
c:c)vc;r  ac:tion.s  prc;viou.sly  cc)vc;rc;d  by 
sc;c:tion  771.117(cl)(6). 


771.11  Hlc)(7)  A(:(]nisition. 
rehabilitation  and  maintenance  of 
vehicles  or  eqnipment,  within  or 
accommodated  hv  existing  facilities, 
that  does  not  resnit  in  a  change  in 
functional  use  of  the  facilities,  such  as: 
iHinipment  to  he  located  within  existing 
facilities  and  with  no  snhstantud  off-site 
impacts:  and  vehicles,  including  bases, 
rail  cars,  trolley  cars,  feriv  boats  and 
j)eople  movers  that  can  he 
accommodated  hv  existing  facilities  or 
by  new  facilities  that  (jnalifv  for 
categorical  exclusion. 

Comment:FTA  rec:eivc;cl  14  c;omments 
on  propo.sed  .sec:tion  771.1 18(c:)(7):  eight 
of  tlu;.se  comments  were  in  referc;nce  to 
the  pr(;aml)lc;.  Of  the  remaining 
c;omment.s.  sevc;ral  c:ommc;nt.s  asked 
FTA  to  c.larify  phrases  used  in  the 
proposed  rule,  including  “loc;atc;cl 
within  exi.sting  facilities;”  “no 
substantial  off-site  impac:t.s;”  and  “that 
c:an  he  acc;onimodated  by  c;xisting 
facilities  or  new  fac;ilitic;.s.”  One 
c;omment  rec:ommended  FTA  revise  the 
language  to  ch;arly  address  installation 
of  new  c;(iuipment  within  the  transit 
fac:ility.  Sc;veral  c:ommc;nt.s  suggc;.stc;cl 
I'TA  add  “installation”  and 
"rc;placc;mc;nt”  involving  vc;hiclc;.s  and 
c;c]uipment  to  this  catc;gc)ry. 

Response:  FTA  u.ses  the  ])hrase 
“locatc;cl  within  existing  fac.iliti(;.s”  to 
mc;an  c;c|uipmc;nt  loc;atc;cl  within  a 
])rc)j)c;rtv  that  is  alrc;aclv  clc;clic;atc;cl  to  a 
transportation  (unc:tion  or  within  an 
c;xi.sting  building.  FTA  n.sc;s  the  jjhra.se 
"no  substantial  off-site  impac;t.s”  to 
mean  that  minor,  insignificant  imj)ac;t.s 
may  cxicur  outside  ])roperty  linc;s.  ETA 
u.sc;s  the  ])hrase  “that  c;an  he 
ac:c:c)mmc)clatecl  by  exi.sting  facilities  or 
by  new  facilitic:.s"  to  mean  that  the 
c;xi.sting  facilitic;.s  have  sufficient  c;xc:c;s.s 
c;apac:ity  to  acc:c)nimodatc;  the  vehic;lc;s. 
or,  if  the  transit  vc;hiclc;s  require  nc;w 
facilities,  the  new  facilities  also  meet 
the  rc;(juirenu;nt.s  for  a  categorical 
exclusion.  If  the  new  fac.ilities  rc;quirecl 
by  the  new  vehic:le.s  rc;ciuire  an  EA  or 
EilS,  the  vc;hic:le  ac;ciui.sitic)n  would  he 
(;valuatc;d  as  part  of  that  larger  ])rc)ject. 
ETA  agrc;i;.s  with  adding  “installation” 
and  “replacement”  of  vehich;.s  or 
c;(juij)mc;nt  to  the  (iE  and  has  done  so. 

771.1  lfi(c)(H)  Maintenance  and 
mininudly  intrusive  rehabilitation  and 
reconstruction  of  facilities  that  occupy 
snhstanti(dlv  the  same  environmented 
footprint  and  do  not  resnit  in  a  change 
in  fnnctiomd  use.  such  as: 
hn})rovements  to  bridges,  tunnels, 
storage  yards,  hnildings,  and  termineds: 
and  construction  of  platform  extensions 
and  passing  track. 

(Comment:  ETA  rc;c:c;ivecl  40  comments 
on  proposed  .sec:tion  771.118(c)(8):  five 
of  thc;.sc;  c;c)mmenf.s  were  in  refc;rc;nc:e  to 
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the  jiroainhle.  FTA  reeeivcul  nine 
comments  requesting  clarifit:ation  of 
terms  and  j)hrases,  including 
“minimally  intrusive:”  "facilities  that 
occupy  snhstantiallv  the  same 
environmental  footprint;” 
“reconstruction;”  and  “footprint."  Eight 
comments  specifically  sugge.sted  ETA 
delete  “minimally  intrusive.”  A  few 
comments  suggested  ETA  re|)lace 
“environmental”  with  “])hvsical."  and 
one  comment  recommended  ETA 
rejilace  “environmental  foot])rint”  with 
“general  location.”  One  comment 
nujnested  E'l'A  replace  “that  occu])y 
.substantially  the  same  (mvironmental 
foot])rint”  with  “that  does  not  result  in 
substantial  off-site  impacts.”  One 
comment  requested  the  category  be 
further  limited  (e.g..  “actions  that  do  not 
inc;rease  the  (mvironmental  footprint  of 
a  facility”). 

!iespons(^:  ETA  intended  the  term 
“minimally  intrusive”  to  de.scribe 
rehabilitation  and  recon.struction 
activity  that  would  not  have  significant 
adverse  environmental  effects.  E  TA 
agrees  that  this  term  could  he 
misinterpreted.  Eurther,  ETA  finds  this 
(iE  is  snhstantiallv  constrained  hv  the 
other  limitations  in  the  CiE  and  therefore 
nnnoved  “minimally  intrusive”  from 
the  final  rule.  ETA  uses  the  term 
“reconstruction”  to  mean  a  rebuilding 
of  the  facility.  ETA  intended  the  ])hrase 
“facilities  that  occuj)v  snhstantiallv  the 
saiiK!  environmental  footj)rint”  to  mean 
facilities  that  are  geographicallv  located 
on  the  same  proiierty  and  within  the 
.same  (hiveloped  or  distnrheil  area:  for 
])urposes  of  clarity.  ETA  will  u.se 
“geographic  footprint”  instead  of 
“environmental  footprint.”  The  term 
“geogra])hic  footprint”  is  intended  to  he 
slightly  more  general  than  the  term 
“engineering  footprint.”  the  u.se  of 
which  would  confine  jiroject  activities 
.strictly  to  the  locations  where  human- 
huilt  structures  or  facilities  already 
exi.st,  whereas  the  term  “geographic 
footprint"  would  include  all  areas 
already  affected  by  the  impacts  of  the 
facility.  This  also  addnisses  the  concern 
that  this  comment  he  fiirtlnir  limited.  In 
other  words,  confining  the.se  activities 
to  those  areas  would  ensure  no  potential 
for  significant  environmental  effects. 

(Jomnwnt:  VTA  received  18  comments 
recommending  revisions  to  the  CE 
language.  ETA  received  several 
comments  .stating  the  (iE  language  is  not 
clear  and  does  not  broaden  the  scope  of 
activities  included  under  this  (',E.  Cine 
comment  also  |)roj)o.s(;d  creating  a  new 
C;E  specifically  for  “maintenance  and 
imj)rovement  to  rail-bed  and  track  when 
carried  out  within  the  existing  right-of- 
way.” 


f’TA  agrees  that  track  and 
railhed  improvements  are  projects  that 
(inalifv  under  this  CE.  and  an;  so 
commonlv  assisted  hv  ETA  grants  they 
should  he  added  to  tin;  list  of  (jxamples. 
The  language  in  tin;  final  rule  reilecis 
this  change.  ETA  does  believe  that  this 
{',E  broadens  the  transit -related  CiEs  from 
the  former  section  771 .1 1  7(c),  and 
activities  that  do  not  (inalifv  inukir  this 
CiE  might  still  (]ualifv  nnd(!r  .section 
771.118(d),  with  documentation. 

(A)niin(^nt:  f’TA  receiviul  one 
comment  .stating  the  pro])o.s(!d 
replacement  provision  “muddles  the 
concept  of  re.storative  activiti(is”  by 
providing  exami)l(!.s  of  “improvements,” 
while  at  the  same  time  disclaiming  the 
availability  of  a  CE  for  any  project  that 
will  cause  a  change  (i.e.,  an 
“im])rovement”)  in  functional  use.  In 
other  words,  if  a  grant  a])plicant  intends 
a  proj((ct  to  “improve”  certain 
infrastructure  through  maintenance. 
iHihahilitation,  and  niconstruction,  the 
project  is  (mtitled  to  a  CE.  However,  if 
the  pro]K)sed  action  “inqn'oves”  the 
functional  use  of  the  facility,  a  CE  mav 
not  he  available. 

I{(fs{)()ns(i:  I'^I’A  disagnuis  with  this 
analysis.  Maintenance,  rehabilitation, 
and  nicon.strnction  of  certain  facilities 
would  he  included  in  this  (]E  as  long  as 
the  faciliti(!,s  occiqjy  snhstantiallv  the 
same  geographic  footprint,  iiKnining  the 
impact  to  the  environment  is  es.sciiitially 
unchanged  and  the  functional  use  of  the 
facility  is  unchanged.  An  im|)rovem(!nt 
to  the  facilities  is  not  a  change  in 
functional  u.se.  Eor  example,  when  a 
transit  cent(!r  is  rcdiahilitatixl  under  this 
CE.  it  may  he  im])roved  by  incorporating 
the  latest  communications  and 
pa.ssenger  information  technologies.  If 
the  transit  center’s  function  is  changed 
by  converting  it  into  a  bus  maintenance 
facility,  then  it  would  not  qualify  under 
this  CE,  though  it  may  cpialify  under 
section  771.118(d).  with  documentation. 
Thus,  certain  improvements  would  he 
allowed  by  this  (iE  as  long  as  the 
functional  u.se  do(;.s  not  change  and  the 
other  conditions  are  met. 

(Miiinicnt:  1*TA  riJceived  12  comments 
riujuesting  ETA  include  additional 
exampkis  for  section  771.1 18(c)(8). 
Proposed  additional  examples  include 
“track  and  railh(;d  improvimumts;" 
“raillaul  maintenance  and 
im])rovement.s  within  the  existing  right- 
of-way;”  “stations”  or  “stations  and 
station  buildings;”  “bridge 
replacement;”  “reiunval  and/or 
compoiuuit  repair;”  and  “retaining 
walls.”  ETA  received  one  comnujnt 
rcKiiKJsting  clarification  whether  track 
and  railhed  work  is  included  in  this  (iE. 
ETA  rec(;ived  one  comment  re(pu;.sting 
that  “terminals”  include  ferry  terminals. 


and  one  comment  asking  ETA  to 
confirm  rehabilitation  of  transit 
infra.structnre  (track,  ticis,  .su])])orting 
structures,  and  utiliti(!s)  would  he 
included  in  this  CE. 

/k^.s'pon.se;  As  stated  above,  tlu;  C.E 
do(;.s  not  contain  an  exhaustive  list  of 
(ixanqiles.  f'TA  is  adding  “track  and 
railhed  imi)rovenu!nt.s,”  “stations,”  and 
“ndaining  walls”  to  the  list  of  examples 
hecan.se  these  activities  are  fretjuently 
assisted  by  ETA  grants.  “Bridge 
re])lacement,”  howcwer,  is  more 
appropriately  addressed  under  s(!ction 
771.118(d).  which  iHKjuires  that  it  he 
a])])ropriately  documented.  As  written, 
this  CE  covers  “renewal  and/or 
component  repair.”  ferry  terminals,  and 
transit  infrastrnctun!  rehabilitation. 

ConiiiK^nl :  VT A  received  one 
comment  that  a.sked  whether  all 
activities  listed  inukir  fornuir  sciction 
771.117(d)(8)  fall  under  this  CE. 

/ie.spon.se;  Most,  hut  not  all,  of  the 
activities  falling  under  section 
771.117(d)(8)  would  fall  under  .section 
771.118(c)(8).  The  tv])e.s  of  actions  in 
.s(!ction  771.117(d)(8).  specifically 
niconstruction  of  a  bridge  and 
construction  of  a  new  rail-highwav 
grade;  se])aration,  at  this  time  would 
lucjuire  documentation  to  demon.strate 
that  the  (iE  would  a])])ly  and  that  no 
imnsual  circumstances  would  result. 
These  tyjres  of  ])roject.s  are  included  in 
section  771.118(d)(2)  of  this  final  rule. 
Other  than  these  larger  ])roject.s, 
activities  falling  under  .s(;ction 
771.117(d)(8)  now  fall  under  sendion 
771.118(c)(8)  in  this  fiiud  rule,  as  well. 

771.11 8(c)(1))  Ass(;}ul)jy  or 
construction  of  facilities  that  is 
consistent  with  existing  land  use  and 
zoning  requirements  (including 
fIood}}Iain  regulations),  is  miniincdlv 
intrusive,  and  re(]uires  no  special 
permits,  permissions,  and  uses  a 
minimal  amount  of  undisturbed  land, 
such  as:  buildings  and  associated 
structures:  has  transfers,  buswavs,  and 
streetcar  lines  within  exi,sting 
transportation  right-of-way;  and  parking 
facilities. 

(iomment:  VTA  receiv(;d  .18  comments 
on  ijrojjo.sed  section  771 .1 18(c)(?));  11  of 
these  comnuMits  were  in  reference  to  the 
])r(;amhle.  ETA  rciceived  nine  comments 
on  the  term  “minimallv  intrusive.” 
(ionunents  suggested  the  term  was 
ambiguous  or  subjective  and 
lucommended  ETA  eitlu;r  remove  this 
language  or  ])rovide  further  clarification 
of  its  nuxining.  ETA  received  20 
comments  on  the  phrase  “r(;(]nires  no 
special  permit,  permissions.”  Comments 
suggested  the  ])hra.se  added  confusion  to 
the  applicability  of  the  CE  as  nearly  all 
projects  re(]nire  some  tyjx;  of  permit  or 
permission,  and  recommended  FTA 
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either  remove  this  language  or  provide 
iiirther  elarifieation  of  its  meaning.  FTA 
received  11  comments  on  the  ])hrase 
“uses  a  minimal  amount  of  undisturbed 
laud.”  Comments  suggested  FTA 
remove  this  language.  ]n()vide  further 
clarification  of  its  meaning,  or  change 
the  language  to  “uses  ])reviously 
disturhcul  land.”  FTA  received  11 
comments  on  the  term  “bus  transfers.” 
(iomments  suggested  tin;  term  was 
ambiguous  or  too  limiting  and 
recommended  FTA  either  provide 
further  clarific:ation  of  its  meaning  or 
replace  the  language  with  the  term  “bus 
transfer  stations  and  intermodal 
centers”  in  order  to  ca])ture  all 
aj)])ro])riate  bus  facilities  and  broaden 
the  a])j)licahility  of  this  CE.  FTA 
received  11  comments  on  the  term 
“streetcar  lines.”  Comments  suggested 
FTA  replace  this  language  with  “fixed 
guideways”  in  order  to  he  mode-neutral 
and  broaden  the  .scope  of  jirojects 
eligible  under  this  CE. 

Response:  I'TA  agrees  the  term 
“minimally  intrusive”  is  covered  hv  the 
permit  restriction  and  therefore  removes 
it  from  the  final  rule.  FTA  agre(!s  that 
the  ])hrase  “requires  no  special  permit, 
pcM'ini.ssious”  is  also  not  necessarv.  as  it 
represents  recpiirements  under  other 
laws  that  would  reipiire  the  same  degree 
of  complianc:e  regardless  of  the  NEFA 
class  of  action.  FTA  is  removing  that 
language  as  not  necessary  to  the 
determination.  Where  s]K;cial  permits 
are  required  that  raise  cpie.stions  about 
the  environmental  impacts  of  the 
pro])o.sed  action,  a  documented  CE.  EA. 
or  EIS  may  he  apjjropriate  if  “unusual 
circumstances”  are  present  that  suggest 
there  could  he  individual  or  cumulative 
signifit:ant  effects  to  the  environment. 
FTA  intended  the  j)hra.se  “uses  a 
minimal  amount  of  undi.sturhed  laud” 
to  mean  a  negligible  amount  of  land  in 
its  natural  state.  Civen  the  comment  and 
the  need  for  clarifii;ation,  however,  FTA 
is  revising  that  language  to  read  “uses 
inimarily  land  previously  disturbed  for 
transjjortation  use.”  FTA  believes  that 
use  of  this  phra.se  resj)ouds  to  the 
comment  and  clarifies  the  ap})lication. 

l'’TA  agrees  to  replace  “bus  transfers” 
with  “bus  transfer  stations  or 
intermodal  centers”  in  the  final  rule. 
Katlu;r  than  replace  “str(!etcar  lines” 
with  “fixed  guideways”  in  the  final 
rule,  FTA  will  use  the  term  “huswavs, 
streetcar  lines,  or  other  transit 
investments”  to  allow  for  other  types  of 
transit  investments  that  would  he 
appropriate  for  this  CE. 

C.onnnenliFTA  received  eight 
comments  suggesting  FTA  modify  the 
CE  language  by  adding  “oj)erating” 

])rior  to  “within  existing  transj)ortation 
right-of-way”  to  limit  the  actions  that 


could  he  covered  by  this  CE.  One 
comment  asked  FTA  to  clarify  why  FTA 
did  not  include  bus  station.s/stops,  bus 
passengfM'  shelters,  bus  lanes,  bus  hays, 
l)us  (pieue  jumjjer  and  l)Vl)ass  lanes,  and 
bus  malls.  One  comment  asked  FTA  to 
consider  including  “electric  trollevhus” 
to  the  list  of  exam])les.  Ea.stly,  one 
comment  noted  many  of  the  FTA 
l'’ONSIs  su])porting  this  CE  in  the 
suhstantiating  documentation  include 
right-of-way  accpiisition.  FTA  interprets 
this  comment  to  mean  the  commeuter 
would  like  this  CE  to  include  projects 
that  would  primarily  occur  within  the 
public  right-of-way,  hut  not  entirely, 
and  result  in  few  displacements. 

Response:  Rather  than  include  the 
term  “operating”  prior  to  “within 
existing  transjjortation  right-of-way”  in 
this  final  rule,  FTA  added  language  to 
that  particidar  CE  example  that  attempts 
to  get  at  the  same  point  hut  with  more 
s])ecificity.  Rather  than  using  “exi.sting 
transportation  right-of-way,”  FTA  will 
use  the  teu  iniuology:  “areas  of  the  right- 
of-way  occiqjied  by  the  physical 
foot])rint  of  the  existing  facilitv  or 
otherwise  maintained  for  transportation 
operations.”  This  will  provide  the 
limitation  nupiested  by  the  commeuter 
in  a  more  specific  way  for  this  project 
example  in  this  CE.  Future  rulemaking 
will  address  a  CE  designation  for 
])rojects  within  the  “operational  right- 
of-way,”  as  nxpiired  under  section  1316 
of  MAF-21.  FTA  chose;  to  limit  the 
nninher  of  examj)les  under  this  and  all 
CEs  hecau.se  FTA  meant  for  the  list  to 
he  merely  illustrative  of  its 
a])j)licahility.  For  exam])le,  FTA  will  not 
include  “electric  trollevhus”  to  the  list 
of  examples,  even  though  they  would  he 
covered  by  the  CE  if  the  projjosed  action 
otherwise  met  the  CE  re(|uirements.  But 
as  noted  above,  FTA  has  deended,  to 
make  this  clearer,  to  broaden  the 
example  to  “huswavs,  streetcar  lines,  or 
other  similar  transit  investments.”  FTA 
decaded  not  to  allow  some  unspecified 
amount  of  land  accpiisition  beyond 
])uhlic  rights-of-way  to  he  associated 
with  this  (iE  for  .streetcar  and  husway 
])rojects  because  the  environmental 
impacts  of  the  use  of  that  land  would  lx; 
unknown.  But  ju'ojects  functionally 
similar  to  those  li.sted  and  requiring 
minor  right-of-way  accpiisition  may  still 
he  covered  by  tin;  CE  as  long  as 
“unusual  circumstances”  would  not 
result  in  environmental  iinjiacts  when; 
the  (iE  classification  would  he 
im])ro])er. 

(jOininent:  FTA  r(;c(;iv(;d  om; 
comment  suggesting  that  proposed 
section  771.118(c)(9)  overlaps  with  the 
proj)osed  sections  771.118(d)(1)  and 
(d)(2).  and  that  this  could  cause 
confusion  when  determining  which  CE 


to  apj)ly.  This  comment  r(;quested  more 
clarity  and  distinction  between 
nndocumented  and  documented  CEs. 
This  comment  akso  recommend(;d 
r(;moval  of  all  examples  in  the  section 
771.118(d). 

Response:  For  ])uri)ose.s  of 
.streamlining,  FTA  focused  this 
rulemaking  on  the  new  section 
771.118(c).  FTA  does  not  agree  that 
exanijjles  falling  under  section 
771.118(d)  should  he  remov(;d.  FTA 
continues  to  believe  that,  at  this  time, 
grant  aj)j)lic:ant.s  .should  submit 
documentation  demonstrating  the 
specific  conditions  or  criteria  for  the 
exam])les  listed  are  satisfied  and  that 
unusual  circumstances  will  not  result  in 
significant  environmental  effects. 

771 .1 1 8(c)(l  0)  Develoi)ment 
activities  for  transit  and  non-transit 
pnr])ose.s.  located  on.  above,  or  adjacent 
to  existing  transit  facilities,  that  are  not 
part  of  a  larger  transportation  project 
and  do  not  substantially  enlarge  such 
facilities,  such  as:  police  facilities, 
daycare  facilities,  jjuhlic  service 
facilities,  and  amenities. 

(Comment:  VTA  received  17  comments 
on  proposed  section  771.1 18(c)(l()); 
several  of  these  comments  W(;re  in 
reference  to  the  ])r(;amhle.  FTA  n;c(;iv(;d 
four  comments  that  retpiested 
clarification  of  the  range  of  activities 
falling  within  the  definition  of 
“develo])m(;nt  activities.”  One  comment 
suggested  the  i)ro])osed  CiE  is  limited  to 
public  service  facilities  and  amenities, 
and  does  not  include  commercial  or 
residential  dev(;lopment.  Four 
comments  recommended  FTA  replace 
the  term  “development"  with 
“construction,”  “facilities.” 
“structures,”  or  “buildings.”  One 
comment  requested  FTA  clarify  that  the 
|)ropo.sed  uses  must  not  adx'ersely 
impact  transit  o])eration.s.  safetv,  and 
future  fac:ility  plans.  One  comment 
requested  FTA  clarify  the  phrase 
“loc:ated  on.  above,  or  adjacent  to 
exi.sting  transit  facilities.”  Several 
comments  recpiested  FTA  clarify  the 
phra.se  “do  not  substantially  enlarge 
.such  facilities”  and  one  comment 
requested  the  CE  he  further  limited 
hecan.se  “suhstantially”  is  “oi)en  to 
inter])retation.”  Finally,  one  comment 
j)roposed  that  standard  public 
notification  and  public  comment 
opportunities  associated  with  local  land 
use  decisions  meant  that  a  separate  EA 
for  development  activities  was 
unwarranted. 

Response:  FTA  agrees  the  term 
“development  activities”  is  excessivelv 
inclusive  and  therefore  rejilaces  it  with 
the  term  “dev(;lo]nnent  of  facilities.” 
FFA  does  not  want  to  limit  this  CE  to 
public  service  facilities  and  amenities. 
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and  adds,  “commercial,  retail,  and 
residential  development”  to  the  list  ot 
activiti(;s  covered  hv  this  (IE 
accordingly.  1*TA  agrees  the 
development  must  not  adver.selv  imj)act 
transit  o|)erations  and  safety.  The 
environmental  review  proce.ss  is  not 
FI’A’s  mechanism  for  eidbrcing 
oi)(!rating  and  saietv  constraints  in  this 
situation;  rather,  MAP-2  1  has  provided 
ITA  with  new  aiithoritv  in  the.se  areas. 
l‘TA  u.ses  the  terms  “located  on.  above, 
or  adjacent  to”  in  kecjping  with  common 
u.sage  and  interpretation,  hut  ETA  is 
very  unlikelv  to  Ik;  involved  in  a  project 
that  does  not  have  some  transit 
connection.  ETA  uses  the  term 
“suh.stantially"  to  limit  the  potential 
environmental  im])acts  of  the  facilities 
covered  by  section  771.11H(c)(l()),  hut 
.section  771.118(d)  may  ajjply  when 
s(!ction  771.118(c)(10)  does  not.  ETA 
agnuis  that  tvpicallv  an  EA  for  tin* 
development  activities  de.st:ril)ed  in  this 
C.E  would  not  he  triggered  by  local 
ordinanciis  that  recpure  |)ul)lic 
notification  ])rocedures:  an  EA  would  he 
trigg(;red  hastul  on  uiu;ertaintv  of 
environmental  imj)acts.  ("omments  on 
section  771.118(d)  have  all  been  covered 
in  the  nisponses  above  to  general 
comments  and  to  the  comments  on 
section  771.118(c). 

Section  771.118(d) 

(JonunanI:  ETA  received  one 
comment  re(|uesting  clarification 
regarding  whether  the  activities  uiuhir 
section  771.118(d)(1)  include  adding 
bus  lanes,  bus  shoulder  lanes,  huswavs, 
bus  malls,  bus  havs.  bus  (jueue  jumper 
and  bypass  lam;s.  HOV  lanes,  and/or 
HOT  lanes,  and  whether  the  list  also 
includes  the  conversion  of  a  mixed-use 
trafllc  lane  into  a  bus  lane.  HOV  lane. 
HOT  lane,  or  bus  mall  in  addition  to 
turn  lanes  and  passing  lanes. 

liesponso:  ETA  recommends  a  grant 
applicant  work  closely  with  the  ETA 
regional  office  to  determine  whether  a 
particular  project  is  eligible  for  F  I’A 
assistance  and  meets  the  reciuirements 
for  any  ])articular  OE.  In  this  instance, 
the  comment  provides  .some  (!xampl(!s 
that  appear  to  he  new  transit  lanes  to  a 
highway.  Some  of  the  proj(!ct  examjjles 
in  the  comment  may  or  may  not. 
d(;pending  on  additional  unknown 
project  details,  include  a  transit 
compommt.  The  language  of  the 
example  in  section  771.118(d)(1)  is 
written  to  cover  the  conversion  of 
existing  auxiliarv  lanes  or  shoulders  to 
a  transit  i)urpose.  not  gen(;ral  purpose 
travel  lanes,  hut  it  is  only  an  exam])le, 
and  other  similar  projects  could 
potentially  he  categorically  exc:luded  if 
a  rea.sonahle  amount  of  documentation 
can  show  there  is  no  potential  for 


significant  environmental  impacts.  Also, 
the  new  ('E  in  section  771 .1 18(c)(t))  can 
he  u.sed  for  huswavs  if  tlu;  limitations  in 
the  (IE  language  an;  met. 

(A)nimf!nt:  1”I’A  reccuved  sevtai 
comnumts  on  the  projjo.sed  docum(!nt(!d 
categorical  exclusion  locatecl  within 
section  771.118(d)(2).  One  comment 
rerpiested  that  ETA  clarify  the  range  of 
actions  allowed  under  “reconstruction” 
and  “grade-se])aration  to  replace 
existing  at-grade  railroad  crossings.” 
Several  comments  suggested  that  I'TA 
i:onsid(!r  appending  additional  actions 
to  this  example,  including  “gratle 
.separation  to  replace  at-grade  husway 
crossings”  and  “direct  access  ramps.” 
Additionally,  the  comment 
recommended  that  ETA  u.se  either  the 
term  “railroad-highway  grade  crossing” 
or  “railway-highway  grade  cro.ssing” 
instead  of  “at-grade  railroad  crossings.” 

/fas/joii.se:  Section  771.118(d)  mimics 
section  771.117(d),  e.xce|)t  that  it  lists 
lower  examples  in  light  of  the  separate 
FHWA  and  ETA  lists  and  the  more 
(;xpansive  list  j)ropo.sed  fors(;ction 
771.118(c).  (liven  that  the  list  of  actions 
in  the  new  section  771.118(d)  an;  only 
exam|)les  of  the  types  of  actions  that 
could  he;  categoricallv  exclud(;d  through 
the  use;  e)f  ele)e:ume;ntiitie)n.  E  TA  ele)e;s  met 
se;e;  the;  ue;e;el  te)  me)elify  the;  language;  in 
the;  e;xam])le;  at  this  time.  The;  pre)je;e:ts 
re;])re;.se;nteel  hy  the;  e;elits  tei  this  (IE 
language;  hy  e;e)nune;nte;rs  ceeidel  e:e;rtainly 
he;  e;ate;ge)rie:ally  e;xe;luele;el  if 
ele;me)n.strate;el  ;es  luiving  ne;  jjotenti.il  feer 
significant  e;nvire)nme;ntal  erfe;e;ts  in  the 
.same;  wav  as  a  ])re)je;e:t  re;])re;se;nte;el  hv 
the  language  iu  the  (IE  example. 

ETA  iickne)wle;elg(;s,  heewever.  that  the 
language;  in  .se;e;tie)n  771.118(d)(4)  must 
he;  me)elifie;d  te)  re;fle;e;t  the  expansion  hv 
MAP-21  Se;clie)n  20018  e)fe;arly 
ae:eiuisitie)n  authority  from  railroad 
right-e)f-way  te;  any  right-e)f-way  neeeleel 
fora  transit  ])roje;ct  (i.e;.,  “railre)ael”  was 
elele;te;el).  De;s])ite  the;  e;xj)an.sie)n  te)  anv 
right-e)f-way  ne;e;eled  fe)r  a  transit  preeject, 
the;  conelitie)ns  found  in  seedieens 
771.118(a)  imel  (h)  must  he;  met  to 
ejUcdily  fe)r  a  (^E. 

Section  771.119  Environmental 
assessments 

The;  pre)pe).se;el  e:hang(;.s  te)  se;ctie)ns 
771.119  anel  771.128  we;re;  verv  similar 
in  e;e)nte;nt,  anel.  eis  ei  re;sult,  the; 
e;e)mme;nts  e)n  seedion  771.119  were; 
e;sse;ntially  the;  same;  as  the;  e:omments  e)n 
se;edie)n  771.128.  Re;s])e)nses  he;le)w 
aelelress  he)th  Se;edie)ns. 

Section  771.128  Dralt  environmental 
impact  statements 

(Joninu^nt:  ETA  re;e:e;ive;el  seve;rcel 
e:omments  in  suj)])e)rt  of  the;  pre)j)ose;el 
change  te)  ,se;edie)n  771.1 19(k)  relating  to 


e)utsiele;  e:e)ntra(de)rs  pre;piiring  EAs,  anel 
se;edie)n  771 .128(el)  relating  te)  e)utsiele; 
e:e)ntraede)rs  pre;p:iring  elraft  l']ISs.  I'TA 
re;e:e;ive;el  18  e:e)mme;nts  that  e)])])e)se;el  the 
l)re)po.se;el  edumge;  anel  re;e:e)mme;nele;el  th;it 
I'TA  e;liminate;  this  jereepeesal  freem 
inedusie)!!  in  the;  final  rede.  Twenty- 
se;ve;n  e;e)mme;nts  suggesteel  the;  ])re)pe)sal 
lUiiy  have;  eininte;nele;el  im|)aeds  e)n 
pre)je;ed  timeline,  aelel  une:e;rtainty  te)  the; 
])re)e;e;ss.  iinel  elelay  ])re;p€iratie)n  anel 
e:e)m])letie)n  e)f  envire)nme;ntal 
ele)e:ume;ntatie)n.  all  running  e:e)unter  te; 
I'TA's  ge)al  e)f  making  the;  envireenmentiil 
re;vie;w  pre)e:e;s.s  more;  effiedent.  Se;ve;ral 
e:e)mnu;nts  sugge.steel  the;  propeesal  may 
he;  ine:e)nsiste;nt  with  transit  agency  e)r 
le)e:al  gove;rnnu;nt  envire)nme;ntal 
re;eiuire;nu;nts  e)r  e:ontra(ding 
re;(]uire;ments  anel  may  he;  ine;e)nsiste;nt 
with  State  law.  Thirteen  comments 
ree:e)mme;nde;el  ETA  sheeulel  insteael 
proviele  guidanex;  to  grant  applie;ants 
l)e;fe)re;  they  contraed  the  environmental 
weerk,  iind  that  this  guielane:e;  ])rovide; 
.stiinelarel  e)ut lines  anel  suggesteel  e:e)nte;nt 
for  the  e;e)ntraed.s’  statements  e)f  we)rk 
(SOWs)  lor  EAs  anel  ElSs.  The;se; 
e:e)mme;nters  cirgueel  this  guielane:e;  weeulel 
pre)vide;  signifie:;mt  suppeert  te)w;irel 
ae:hie;viug  ETA’s  ,stre;amlining  ge)al. 

Se;ve;n  e:e)mme;nts  re;e:e)mmenele;el  F'l’A 
ele;fine;  the;  term  “infe)rm<d  se:e)|)ing”  anel 
age;ne;y  e;xi)e;edatie)ns  fe)r  this  ste;|)  in  the; 
])re)e:e;.ss.  One;  e:e)mme;nt  suggesteel  that 
nither  tlum  re;e]uire;  ETA  ;ippre)val  e)f  a 
NI'jPA  e:e)nlraede)r’s  SOW.  whie.h  e;an 
e)fte;n  he;  ve;rv  long  anel  ele;taile;el,  a  meere; 
streamlineel  appre)ae:h  weeidel  he;  te) 
re;epnre;  F'l’A  ai)])re)val  e)f  ;i  simple; 
e)utline  e)r  teihle  e)f  e:e)nte;nts  lor  the;  EA 
e)r  EIS  ele;.se:rihing  the;  alternatives  anel 
e;le;me;nls  of  the;  envire)nnu;nt  te;  he; 
stuelieel  in  the;  eloe:ume;nt.  The  grant 
apj)lie:ant  e:an  the;n  work  elireedly  with 
the;  e;e)ntraede)r  to  refleed  the;  agreed  ui)e)n 
.scope;  e)f  the  eleeeannent.  Finally.  e)ne 
e;omme;nt  re;e]ueste;el  ETA  consieler 
alle)wing  grant  applicants  to  hire  a 
NEPA  e;ontraedor  using  a  two-part  SOW. 
The;  first  part  wendel  he;  limiteel  te)  we)rk 
ne;ce;,ssarv  fe)r  .se;e)ping;  the;  se;e:e)nel  woidel 
he;  te)  ])re;])are;  the;  e.'nvironmental 
ele)e:ume;nt.  suhje;ed  to  the;  e:e)nelitie)ns  set 
lorth  in  se;edie)ns  771.119  anel  771.128. 

lU^sponsa:  Due;  te)  the;  numher  e)f 
e:e)mments  re;e:e;ive;el  anel  their 
e)ve;rwhe;lming  e)ppe)sitie)n  te),  e)r  pre)hle;m 
ieie;ntifie;atie)n  fe)r,  the;  ])re)pe)se;el  languiige 
in  the;  NPRM.  ETA  will  ne)t  ineduele; 
e.eentraeding  language;  in  28  OER  Part  771 
at  this  time.  ETA  will  j)re)viele;  guielane:e; 
te)  highlight  he;st  praedie:e;s  e)n 
e;e)ntraeding,  inedeieling  re;e:omme;nelatie)ns 
e)u  the  ])roe:ure;me;nt  timing  anel  EA/EIS 
elevelopment  (e.g.,  twe)-])art  stateanents 
e)f  we)rk,  task  e)rele;rs).  iinel  what  grant 
apj)lie:ants  shoulel  e:e)nsieie;r  when 
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reviewing  .statements  of  work  ami 
.select i ng  cent ractors. 

Section-hy-Seclion  Analysis 
•Section  771.101  Furpo.se 

Tim  Nl’RM  contained  no  |)roj)o.s(!(l 
changes  l'ors(;ction  771.101.  l)iit  MAP- 
21  eliminat(!(l  enviroinmmta!  provisions 
])revioiisly  contained  in  40  ll.S.Ci.  .').324. 
so  FTA  is  nanoving  nderence  to  that 
section  and  changing  the  reference  to  40 
ll.S.fi.  .'1323  to  he  consistent  with  the 
new  .statutory  structun;. 

Section  771.105  Policy 

'I’he  minor,  non-suhslantive  revision 
to  the  footnote  to  section  771.1().5{a) 
pro])osed  in  the  NPRM  has  been 
inc.luded.  This  revision  recognizes  the 
fact  that  lioth  FTA  and  the  FHWA 
fretpiently  ujidate  guidance  relevant  to 
the  preparation  of  environmental 
documents.  The  added  ])hraso  “hut  is 
not  limited  to"  clarifies  this  jjoint.  such 
that  the  introduction  to  supplementarv 
guidance  now  reads:  “FH\VA  and  FTA 
have  supplementary  guidance  on 
environmental  documents  and 
])rocedures  for  their  ])rograms.  I’liis 
guidance  includes,  hut  is  not  limited  to 
*  *  *”  In  addition,  the  s])elling  of  the 
word  “Weh  sites”  has  heim  changed  to 
the  more  commonly  used  "websites." 

Section  771.107  IleHnitions 

Although  not  mentioned  in  the 
NPRM,  FTA  and  the  FHWA  have  made 
revisions  to  the  definition  of 
“Administration"  in  paragraph  (d)  of 
this  section  to  clarify  that  any  reference 
in  Part  771  to  “the  Administration” 
means  the  FMWA,  FTA,  or  a  Slate  when 
the  State  is  functioning  as  the  FHWA  or 
FTA  in  c:arrving  out  res])on.sihilitie.s 
delegated  or  assigned  to  the  State  under 
23  IJ.S.C  325,  326,  or  327,  or  other 
applicable  law.  The  clarification  was 
made  due  to  changes  to  sections  771.117 
and  771.118  where  it  is  now  sj)ecific:ally 
noted  that  section  771.117  a})plies  to 
FHWA  actions  and  section  771.118 
applies  to  FTA  actions.  If  the  final  rule 
did  not  make  this  change,  then 
technically,  the  GE  lists  would  not 
apjily  in  any  instance  in  which  a  State 
has  been  delegated  or  assigned  the 
authority  of  the  FHWA  or  F'PA.  'Phis  is 
a  technical/adminislrative  change  only. 
In  addition,  clarifying  text  was  added  to 
the  end  of  the  definition  to  clarifv  that 
this  definition  is  not  intendiKl  to  affect 
the  .sco])e  of  any  delegation  or 
assignment. 

Section  771.109  Applicability  and 
responsibilities 

The  minor,  non-suhstantive  revision 
proj)osed  for  this  section  to  correc:t  the 


spelling  of  the  word  “construction”  has 
been  com])leted. 

Section  771.111  Early  coordination, 
public  involvement,  and  project 
development 

l‘TA  is  adoj)ting  the  pro])o.sed 
proc(!dure.s  in  .section  771.1  ll(i)  that 
provide  grant  api)licants  with  flexibility 
and  (dficiency  in  the  public 
involvement  as])ect.s  of  the 
environmental  process.  Section 
771.1  ll(i)(l)  encourages  grant 
a|)|)licant.s  to  announce  project 
milestones  using  either  electronic  or 
pajier  media.  Currently,  the  use  of 
electronic  means  is  already  practic(;d  by 
some  grant  a])plicants,  hut  FTA  is 
making  clear  that  the  use  of  the  o])tion 
is  available  for  all  grant  ai)plicant.s.  FTA 
is  taking  advantage  of  its  experience  that 
seeking  public  in])ut  in  the 
environmental  ])roce.s.s  by  various 
means,  such  as  increasing  the  u.se  of 
project  websites,  adds  value  and 
llexihility  that  hroaihms  jnihlic  access 
and  input  and.  then^hy,  ultimately 
expedites  project  review.  Additionally, 
FTA  deleted  “])ur.suant  to  49  U..S.C. 
.5323(h)”  from  the  (md  of  .section 
771.1  ll(i)  to  reflect  changes  to  FTA  law 
made  by  MAP-21.  Tluae  is  no  longer  a 
statutory  recjuirement  for  i)uhlic 
involvement  in  transit  law  at  Chapter  53 
of  Title  49,  U.S.  Code,  hut  i)uhlic 
involvement  is  n!(|uired  by  NEPA  and 
remains  fixcxl  in  FTA's  environmental 
regulation  (i.e..  23  CFR  part  771)  and 
thereby  i)art  of  the  environmental 
review  proce.ss  for  transit  projects. 
Section  771 .1 1 1  (i)(2)  formally  pre.sents 
the  o])tion  of  doing  “early  .sco])ing,” 
which  c:an  he  u.sed  to  link  the 
nudropolitan  and  statewide 
tran.s])ortation  ])lanning  proces.ses, 
mamiated  by  49  IJ.S.C.  53()3-53()4.  with 
the  environmental  review  process  to 
])rovide  a  .seamless  transition  from 
transportation  ])lanning  to  i)roject- 
specific  environmental  evaluation.  Early 
scoping  provides  a  logical  connection 
between  planning-level  corridor  studies 
and  environmental  review  recpiinul  by 
NEPA  to  jn'oduce  a  pro])osed  action  to 
he  studied  during  the  NEPA  ])roce.s.s. 
Steps  for  following  the  earlv  scoping 
l)roce.ss  are  included  in  section 
771 .1 1 1  (i)(2).  which  FTA  is  adopting. 

To  increase  the  transparency  of  1-TA 
environmental  documents  and  proc;es.s, 
section  771 .1 1 1  (i)(3)  encourages  posting 
and  distributing  environmental  process- 
related  materials  through  puhlicly- 
ac:f:e.s.sihle  electronic  means,  including 
project  websites.  Fd’A  is  adoj)ting 
.section  771 .1 1 1  (i)(4)  to  encourage  the 
posting  of  all  EISs  (draft  and  final)  and 
environmental  records  of  decision 
(RODs)  on  a  grant  applicant’s  project 


website  and  maintaining  it  there  until 
the  ])roject  is  con.structed  and  operating. 
Adclitionally,  the  Environmental 
Protection  Agency  (EPA)  has  develo])ed 
an  electronic  filing  system  for  IdS 
documents  (e-NEPA),  which  allows  for 
])o.sting  of  EISs  on  the  EPA  website 
[liitp://\v\\\v.fip(i.oov/()(;(:a(^rth/n(;i)(i/ 
siihmH(^is/in(i(ix.htniI).  I'TA  ])rovide.s  a 
link  on  its  website  to  direct  the  public 
to  EPA’s  comjjrehensive  EIS  database  at 
htlp-J/www’.  fid. dot. gov/ 

1 2347  documonts.html.  'Phis  final  rule 
does  not  change  the  procedure  for 
distribution  of  hard  copies  of  FTA 
environmental  documents  ujjon  recpiest 
or  the  placement  of  such  documents  in 
public  libraries  and  local  government 
Iniildings  within  the  project  area. 

Section  771.113  Timing  of 
Administration  activities 

Prior  to  this  final  rule,  section  771.113 
contained  references  to  the  CEs  in 
.section  771.117  that  appliecl  to  both 
FTA  and  the  FHWA.  With  this  final 
rule.  FTA’s  use  of  .section  771.118  for  its 
C.Es  and  the  designation  of  section 
771.117  for  FHWA  CEs  recinired  ui)dat(;s 
to  the  CE  references  in  .section  771.113. 
'rherefore,  section  771.113(d)(1)  has 
been  revised  to  refer  to  section 
771.117(d)(12)  for  FHWA.  and  to  add  a 
reference  to  the  new  sections 
771.118(c)(6)  and  (d)(3)  for  F  TA.  Section 
771.113(d)(2)  has  been  revi.sed  to 
nderence  section  771.118(d)(4).  as  this 
CE  applies  only  to  transit  actions. 
Additionallv.  section  771.113(d)(2)  was 
revised  to  delete  “pre-existing  railroad” 
from  the  accpusition  exception  and  to 
update  the  statutory  authority  to  "49 
IJ.S.C.  5323(q)”  as  a  result  of  changes 
mandated  by  MAP-21.  By  deleting  “pre- 
exi.sting  railroad,”  right-of-wav  not 
associated  with  railroad  corridors  may 
he  purchased  under  .section 
771.118(d)(4)  when  the  conditions  in 
.sections  771.118(a)  and  (h)  are  met, 
though  no  work  can  take  place  on  the 
right-of-way  until  the  completion  of 
NEPA  for  tile  project. 

.Section  771.115  (Classes  of  actions 

.Section  771.11.5(a)(3)  has  been  revised 
to  clarifv  that  construction  or  extension 
of  a  fixed-guideway  transit  facility  not 
located  within  an  exi.sting 
transjiortation  right-of-way  normally 
reipiires  the  preparation  of  an  EIS.  In 
addition,  bus  rapid  transit  (BR'I’),  as 
defined  in  the  N(itian(d  Transit 
Dalahaso — Glosscn  v  was  added  to  the 
list  ofexainjiles  of  .such  transit  facilities. 
'Fhe  former  regulation  was  sometimes 
interjireted  to  exjiect  an  ELS  fora 
jirojio.sed  transit  project  located  within 
an  existing  transjiortation  right-of-way  if 
the  jiroject  would  add  a  new  transit 
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mode  to  that  right-of-way.  This  final 
rule  reilects  FTA’s  experience  that 
transit  jirojects  constructed  within 
exi.sting  transportation  rights-of-wav 
often  do  not  have  significant  impacts  on 
the  environment  and  do  not  retpiire  an 
Ids.  In  fact,  it  is  f’TA’s  expcnience  that 
certain  transit  facilities  (inalify  fora  (IE 
when  constructed  predtiminantly  within 
a  transportation  right-of-way.  In  any 
instance  where  unusual  circumstances 
would  caiKse  such  a  project,  which 
would  normally  lx;  an  excluded  action, 
to  have  the  potential  for  significant 
environmental  effects  that  would 
recpiire  further  analysis..  FTA  would 
review  it  with  an  EA  or  an  EIS. 

Section  771.1  l.')(l))  has  been  revi.sed  to 
slate  that  the  CE  lists  in  section  771.117 
aj)])ly  to  FHWA  actions,  and  the  CE  lists 
in  section  771.118  ai)ply  to  FTA  actions. 

Section  771.117  FHWA  categorical 
exclusions 

The  header  for  section  771.117  has 
l)(!en  changed  to  "FHWA  categorical 
exclusions.”  because  the  CEs  listed  in 
.section  771.117  now  ajiply  to  FHWA 
actions,  (d)nforming  amendments  to 
clarify  the  list  applies  to  the  FHWA 
were  performed  by  changing  “the 
Admini.slration”  to  “the  FH\VA“  in 
.sections  771.117(1)).  (c).  and  (d).  In 
addition,  although  not  proposed  in  the 
Nl’RM.  this  final  rule  deletes  .section 
771 .1 1 7(d)(1 3)  as  unnecessarv  because 
the  (iE  does  not  applv  to  the  j'HWA  and 
the  list  in  section  771.117(d)  is  for 
FHWA  actions.  The  C'.E  will  continue  to 
apply  to  FTA  actions  through  section 
771.1 18(d)(4).  This  is  a  technical/ 
administrative  correction  onlv. 

Seclinn  771.118  FTA  categorical 
exclusions 

FTA  is  adoj)ting  the  new  section 
771.118  that  contains  C^Es  aj)plicahle  to 
FFA  actions.  The  section  contains: 
section  771.118(a)  that  de.scril)es  and 
defines  Cdi  actions:  section  771.118(h) 
that  defines  unusual  circumstances;  and 
section  771.118(e)  that  addres.ses  the 
consideration  for  adding  new  CEs  in  the 
future.  These  three  paragraphs  mimic 
.sections  771.117(a).  (h),  and  (e)  that 
formerly  applied  to  both  the  FHWA  and 
FI’A.  hut  now  apply  onlv  to  FHWA 
actions. 

New  sections  771.118(c)  and  (d)  have 
Ixurn  added  to  de.scrihe  the  FTA  (^Es. 

The  list  in  section  771.118(c)  is  more 
expansive  than  the  former  list  in  section 
771.117(c).  It  focu.ses  on  the  actions 
mo.st  a|)|)licahle  to  FTA  and  generalizes 
the  de.scri])tions  of  those  actions  to  he  as 
inclusive  as  aj)pro])riate  for  a  (^E.  y\s 
descrihed  above  in  the  Comments  and 
Responses  section,  this  final  rule  makes 
minor  revisions  to  the  NRRM  wording  of 


the.se  CEs  in  response  to  comments  on 
the  NFRM  and  for  clarity.  ITA  will 
determine  whether  the  action  de.scrihed 
hy  the  grant  applicant  falls  within  the 

category.  FTA  exj)ects  that  a 
descri])tion  of  the  i)roject  in  the  grant 
application  will  normally  he  sufficient 
for  FTA  to  determine  that  the  (',E  applies 
and  that  no  unusual  circumstances 
would  residt  for  ])roiects  falling  under 
section  771.118(c).  hut  projects  could 
require  documentation  for  other 
environmental  recjuirements,  such  as 
Section  106  of  the  National  Historic 
Preservation  Act,  the  Endangered 
S))ecies  Act.  the  (dean  Water  Act,  or  the 
Clean  Air  Act.  The  .section  also  includes 
.section  771.118(d),  which  lists  (lEs  that 
recjuire  documentation  to  verify  that  the 
a])])lication  of  a  CE  is  a])])ropriate. 

Section  771.118(d)  lists  fewer  examples 
of  CEs  than  the  former  section 
771.117(d)  because  the  FHWA  and  FTA 
lists  have  been  separated  and  the  C^Es 
listed  in  section  771.118(c)  were 
generalized  to  include  many  of  the 
transit  actions  formerly  covered  by 
section  771.117(d).  Multimodal  projects 
containing  both  FHWA  and  FTA  actions 
(such  as  the  reconstruction  of  a  highway 
lane  within  existing  right-of-way  for 
ex])ress  bus  service  funded  hv  I'TA  hut 
recjuiring  an  l-'HWA  ai)|)roval)  may  he 
proces.sed  as  C.Es  under  .section  771.1 1 7 
for  FHWA  and  under  section  771.118 
for  FTA  ])rovided  there  are  no 
cumulative  significant  effects  of  the 
FHWA  and  FTA  actions. 

Per  (;EQ  guidance,  the  (]E.s  in  section 
771.118  are  presented  as  general 
categories  that  include  appropriate 
limitations  and  |)rovide  an  informative 
(hut  not  exhaustive)  li.st  of  examples. 

The  (]Es  ado])ted  in  this  final  rule  are 
listed  in  the  amendatory  language  of  the 
regulation  itself.  Substantiation  of  the 
("Es,  in  accordance  with  CEQ  guidance!, 
was  provided  as  ])art  of  the  NPRM  and 
remains  available  in  the  NPRM  docket 
on  Regulations.gov.  Three  of  the 
revisions  to  the  NPRM  wording  of  the 
CEs  included  in  this  final  rule  are 
suhstantive  and  are  descriheid  below. 

Section  771.118(c)(3)  was  ex])anded 
to  allow  the  maintenance  and 
rehabilitation  of  hi.storic  trans))ortation 
facilities  that  may  h(!  adverselv  affecteul 
by  the  ])roject.  None  of  the  (3']s  except 
this  OIK!  originally  involved  compliance! 
with  both  NEPA  and  Section  106.  Such 
r(!fer(!nce  to  S(!ction  106  would  sugg(!st 
that  Section  lOti  is  an  issue  only  fur  this 
CE  and  would  les.sen  the  attention  ])aid 
to  S(!Ction  106  for  otlu!r  CEs  in  which 
Section  106  comj)liance  is  not 
mentioned  in  the  ("E  language!.  Se!e;tie)n 
106  ap])lie!S  to  all  (dis  that  imiy  affe!e:t  a 
preeperty  on  or  eligible  fe)r  the  Natieenal 
kejgister  e)f  Histeerie:  Plae:es.  Furthermore, 


FTA  anel  its  grant  applie:ants  have  in  the! 
past  hael  Se)e:tie)n  106  pre)grammatie; 
agre!e!me!nts  e;e)ve!ring  the  iielveu’se  ed'feu.ts 
e)f  the  miiinte!n;me;e  anel  rehahilitatieni  e)f 
histeerie;  ra|)iel  rail  steitieins  e!ligihle  fe)r 
Fl’A  state-e)f-ge)oel-repair  grants.  Sue;h 
pre)grammatie:  agreements  she)idel  he 
e!ne:e)urage!el  hy  I'TA.  neet  elise:e)ur;ige!el  hv 
e!liminiiting  the  applie:ahility  e)f  this  CE 
whein  a  pre)grammatie;  eigreiement  is 
signeel. 

Se!e:tie)n  771.1 18(e;)(4)  was  reviseel  te) 
incluele  transit  e)])e!niting  assi.stane:e!. 
()|)e!rating  assistane:e  is  tyj)ie;ally  iiseel  by 
the  grant  applie:ant  te)  pay  bus  elrivers 
their  wage)s  anel  lor  eether  similar 
operating  e:e)sts  that  elo  not  inveelve  any 
e;onstrue:tie)n.  Operating  assistane:e  has 
he)en  eene  e)f  FTA’s  leeng-staneling  (]Es 
withe)ut  e:hallenge  or  e)ue)stie)n,  anel  was 
inaelvertently  omittenl  freem  the  NPRM. 

See;tie)n  771 .1 18(el)(2)  was  reweereleul 
to  elistinguish  between  hrielge  pre)je)e:ts 
reuiuiring  in-wate)r  activitie)s  anel  tliee.se 
that  elo  ne)t.  Whereas  the  NPRM  weereleel 
.see:tie)n  771.118(el)(2)  te)  e:ove!r  all  hrielge- 
relatexl  pre)jee:ts,  in  this  final  rede  that 
.see:tie)n  ne)w  reiquires  envire)nme!ntal 
ele)e:umentatie)n  e)nly  fe)r  hrielge  pre)je!e:ts 
inveelving  new  e:e)n.strue:tie)n  e)r 
re!e:e)nstrue:tie)n  e)f  a  hrielge.  hrielge 
rehahilitatie)!)  anel  maintenane:e.  whie:h 
we)ulel  have  ne)  signifie;ant 
e!nvire)nme!ntal  inq)ae:ts.  are  e:e)ve)reel  by 
.see:tie)n  771.118(e:)(8)  anel  ele)  ne)t  re)e]uire! 
aelelitieenal  NEPA  ele)e;umentatie)n. 

FTA’s  ratieenale  feer  hiiving  the! 
ae:e|uisitle)n  e)f  e:e!rt<iin  re!al  pre)i)e!rty 
intei’eists  e:e)ve!reel  in  .se!e:tie)ns 
771.1 18(e:)(6),  (el)(3),  anel  (el)(4)  re!e]uire!S 
e!X])l!inatie)n.  Se!e;tie)ns  771 .1 18(el)(3),  anel 
(el)(4)  e;e)ver  the  traelitieenal  exerly 
ae:e]uisitie)ns  iivailahle  in  the  fe)rme:r 
ven  sie)!)  of  this  reigulation,  namely 
harelshi])  anel  pre)te)ctive  ae:quisitie)ns  in 
se)e:tie)n  771.118(d)(3)  anel  the 
cie;eiuisition  of  e;xisting  I'ailroael  right-e)f- 
way  (ROW)  in  .se!e:tie)n  771.118(el)(4). 

FTA  inelie;ate)s  in  see;tie)n  771.118(c)(6) 
that  uneler  e;ertain  e:e)neiitie)ns,  an  eiarly 
property  ae;eiuisitie)n  is  api)re)priate  anel 
e:ate)ge)rie:ally  e!xe:lueleel  evem  whem  the 
ae:e]uisitie)n  is  ne)t  a  ])re)te!e:tive,  haielship, 
e)r  railroael  ROW  ae:e]uisitie)n.  The  early 
ae:ejuisitie)ns  e:e)vereel  by  se)e:tie)n 
771.1 18(e:)(6)  elo  have  seeme  e;e)nstraints, 
heewever,  reig.ireling  the  envire)nmental 
e:e)nte)xt  e)f  the  pre)])e!rty.  P'  rA  e;he)se!  te) 
aelel  the  e)nvire)nme!ntally  e;e)nstraine!el 
ae:e]ui.sitie)ns  te)  the  list  in  see:tie)n 
771.1 18(e:),  while  re!taining  the 
])re)te)e:tive  anel  harekship  ae:ejuisitie)ns  in 
.se!e;tie)n  771.118(el).  In  aelelitie)n,  Fd'A  is 
retaining  hut  meeelifying  the  Cf] 

])re)pe).seel  fe)r  se)e:tie)n  771.118(el)  that 
we)ulel  e:e)ve!r  railroael  ROW  ae:e]uisitie)n. 
I'TA  is  meeelifying  that  Cdii  by  eleleding 
the  weerel  “railreeael”  te)  refle)e;t  the  e;hange 
maele  te)  the  .statute  hv  MAP-21  Se!e:tie)n 
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20016.  FTA  recognizes  the  categories  of 
])roperty  accjuisition  in  sections 
771.118(c:)  and  (d)  overlap  in  their 
c;overage,  hut  neither  al)sorhs  the  other 
category  of  (]E  in  its  entirety.  Therefore. 
F'l’A  is  ado])ting  all  of  the  (3']  categories 
regarding  property  ac(]uisition  to 
maximize  covtnage. 

Further,  for  reasons  descrihed  more 
fully  in  the  hackgroiind  information, 
i''TA  is  further  ex|)anding  section 
771.118(d)  through  the  adoption  of  the 
following  examples  of  actions  that  can 
he  categorically  excluded  through  the 
use  of  documentation: 

(.'ll  Construction  of  bicycle  facilities 
within  existing  trans])ortation  right-of- 
way. 

(6)  Facility  modernization  through 
construction  or  replac:ement  of  existing 
components. 

These  examples  may  he  eligible  as 
categorical  exclusions  as  long  as  they 
me(!t  the  reciuirements  set  forth  in 
.sections  771.118(a)  and  (h). 

Section  771.11?t  Pmvironmental 
assessments 

FTA  is  adoj)ting  no  change  to  .section 
771.11!). 

Section  771.123  Draft  environmental 
impact  statements 

FTA  is  adopting  no  change  to  section 
771.123(d).  Sei;tion  771.123(j)  is  deleted 
as  nnneces.sarv,  as  proposcul  in  the 
NFRM. 

Section  771.133  (Compliance  with 
other  rerpiirements 

No  changes  are  made  to  this 
paragra])h.  FTA  had  proposed  to  add  a 
.sentence  to  this  jjaragraph  that  stated 
that  its  approval  of  an  environmental 
document  constitutes  its  finding  of 
compliance  with  Sections  .'j323(h)  and 
.6324(1))  of  Title  4!),  U.S.  Code.  Since 
issuance  of  that  NPRM,  however,  MAP- 
21  deleted  the  substantive  recjuires  in 
tho.se  sections.  So  FTA  will  not  make 
changes  to  the  regulatory  text  at  this 
time. 

Regulatory  Analysis  and  Notices 

All  comments  received  on  or  before 
the  close  of  business  on  the  comment 
closing  date  indicated  above  were 
considered  and  are  available  for 
examination  in  the  docket  (F'rA-2()ll- 
(){).66)  at  Regulations. gov.  Comments 
received  after  the  comment  closing  date 
were  filed  in  the  docket  and  were 
considered  to  the  extent  ])racticahle. 

Immediate  Effective  Date 

FTA  has  determined  that  this  rule  he 
made  effective  immediately  u])on 
publication.  The  Administrative 
Procedure  Act  (.6  IJ.S.Ck  .6.63(d))  requires 


that  a  rule  he  published  30  days  jn  ior 
to  its  effective  date  unle.ss  one  of  three 
excej)tions  applies.  One  of  these 
exce|)tions  is  when  the  agency  finds 
good  cause  for  a  shorter  period.  1  lore, 

I'TA  has  determined  that  “good  cau.se” 
exists  for  immediate  effectiveness  of  this 
rule  because  this  rule  is  ex|)ected  to 
apply  in  many  ca.ses  that  address  the 
immediate  need  to  re})air  the  transit 
sy.stem  facilities  and  etiuipment 
damaged  by  Hurricane  Sandv. 

Hurricane  Sandy  affected  mid-Atlantic 
and  northeastern  states  in  October  2012. 
and  particidarly  devastated  transit 
operations  in  New  Jersey  and  New  York. 
The.se  operations  .serve  about  40%  of  all 
transit  riders  in  the  country.  Through 
immediate  promulgation  of  the 
categorical  exclusions  in  .section 
771.118,  many  of  the  much  needed 
Hurricane  Sandy  recovery  c'fforts  can 
occur  in  a  more  expeditious  manner, 
while  still  ensuring  that  the 
environment  is  protected.  Thus,  it  is  in 
the  ])uhlic  interest  for  this  final  rule  to 
have  an  immediate  effective  date.  FTA 
acknowledges  the  revisions  contained 
within  this  final  rule  are  ap])licahle  to 
a  broader  suite  of  I'TA-funded  and 
a])proved  projects,  hut  the  good  cause 
for  making  the  rule  effective 
immediatelv  is  specificallv  the  support 
of  Hurricane  .Sandy  recovery  efforts. 

Executive  Orders  13663  and  12866  and 
DOT  Regulatory  Policies  and 
Procedures 

Executive  Orders  13663  and  12866 
direct  agencies  to  a.sse.ss  costs  and 
benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
a])])roaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  im])act.s,  and 
equity).  Executive  Order  13663 
emphasizes  the  importance  of 
(juantifying  both  costs  and  benefits,  of 
reducing  costs,  of  harmonizing  rides,  of 
promoting  flexibility,  and  of  reviewing 
existing  rules  to  determine  if  they  can 
he  made  more  effective  or  less 
burdensome  in  achieving  their 
objectives.  FTA  and  the  FHVYA 
determined  this  action  is  a  significant 
regulatory  action  under  Section  3(1)  of 
Executive  Order  12866  and  the 
Regulatorv  Policies  and  Procedures  of 
the  Department  of  Tran.s])ortation  (44  FR 
11032).  Therefore,  this  final  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (OM13)  for  interagency 
review. 

This  final  rule  clarifies  the  existing 
regulatory  reiiuirements  for  categorical 
exclusions,  and  the  provisions  of  this 
rule  woidd  not  adverselv  affect,  in  anv 


material  way,  any  sector  of  the 
economy.  In  addition,  these  changes 
will  not  interfere  with  any  action  taken 
or  j)lanned  by  another  agency  and  will 
not  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs.  FTA  anticipates 
that  the  changes  included  in  this  final 
rule  will  enable  certain  jirojects  to  move 
more  expeditiously  through  the  Imderal 
NEPA  review  proce.ss  and  will  reduce 
the  preparation  of  extraneous 
environmental  docnmentation  and 
analysis  not  needed  for  compliance  with 
NEPA  or  for  ensuring  that  jirojects  are 
built  in  an  environmentally  responsible 
manner.  Under  the  jirevious  regulations, 
approximately  !)()  percent  of  FTA's 
actions  were  GEs  (specificallv,  under 
former  sections  771.117(c)  and  (d)).  FTA 
anticipates  the  percentage  will  increa.se 
under  this  final  rule,  especially  where 
new  categorically  excluded  actions  are 
included. 

FTA  has  estimated  generally  that,  in 
the  ])ast.  the  duration  of  Fl'A's 
environmental  review  proce.ss  for 
various  NEPA  actions  has  been  within 
the  following  ranges;  ElSs  from  1.6  years 
to  4  years;  EAs  from  6  months  to  22 
months;  and  documented  G.Es  from  1  to 
6  months.  Where  a  |)articular  action 
falls  within  that  range  de])ends  on  a 
numher  of  factors,  including  the 
complexity  of  the  action,  the  extent  of 
environmental  impacts,  the  local 
financial  resources  available  for  the 
project,  and  the  source  of  Federal  funds 
(along  with  any  project  development  or 
evaluation  proce.sses  involved  in 
.securing  a  Federal  funding 
commitment).  Actions  proce.ssed  as  GEs 
under  the  old  .section  771.117(c)  (now 
under  this  final  rule  at  section 
771.118(c))  have  tended  to  take  from  a 
few  days  iq)  to  a  month,  depending 
primarily  on  whether  there  are  other 
environmental  requirements  that  must 
he  met  and  whether  the  project 
descrij)tion  in  the  grant  application  is 
sufficiently  thorough. 

The  greatest  percentage  of  actions  that 
will  he  proce.s.sed  under  the  new  .section 
771.118(c)  that  were  not  })reviously 
])roce.s.sed  under  the  old  .section 
771.117(c)  were  likely  jirocessed  before 
as  documented  GEs  under  section 
771.117(d).  The  time  .saved  from 
])roces.sing  those  actions  under  the  new 
list  would  he  due  primarily  to  the  need 
for  less  documentation,  and  thus  would 
de])end  greatly  on  whether  there  are 
other  environmental  reijuirements  (such 
as  Section  106  consultation  under  the 
National  Historic  Pre.servation  Act  or 
comiiliance  with  Executive  Order  12898 
on  Environmental  justice)  that  still  must 
he  met  regardless  of  the  GE  type  u.sed. 
Some  jnojects  that  will  ipialify  as  GEs 
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under  the  new  section  771.118(c)  might 
otlna  wise  hax  e  hiuai  processed  as  FAs 
in  tlie  past.  For  tho.se  projects,  greater 
time  .savings  are  anticipated  given  tliat 
them  no  longer  will  he  a  need  to  |)rei)are 
an  FA  and  a  Finding  of  No  Signillcant 
Impact  for  ])uhlication.  in  addition  to 
niduced  need  to  produce  environmental 
documentation  demonstrating  a  lack  of 
im|)act.s.  As  for  projects  previously 
evaluated  with  FlSs.  it  is  unlikelv  that 
any  such  actions  would  (lualify  as  (',Fs 
under  the  new  .section  771.118(c) 

Ixicau.se  most  actions  evaluated  as  FlSs 
residt  in  significant  environmental 
im])act.s. 

FTA  is  not  able  to  (juantifv  the 
(M:onomic  effects  of  these  changes 
because  the  tyjies  of  projects  that  will  he 
pro|)o.sed  for  FTA  funding  and  their 
jjotential  impacts  are  unknown  at  this 
time.  FTA  received  no  comment  on  the 
likely  efhuls  of  the  changes  pro])o.sed  by 
the  NFRM.  hut  FTA  anticij)ates  this 
final  ride  will  result  in  substantial 
benefits  associated  with  the  cjuicker 
delivery  of  transit  projects  with  no 
associated  increase  in  costs  or  decrease 
in  environmental  jirotection. 

Regulatorx'  Flexibility  Act 

Under  the  Regulatorv  Flexihilitv  Act 
of  1980  (."j  U.S.C.  (iOl  (it  .s-Cf/.).  FTA  and 
the  FH\Y,'\  must  consider  whether  this 
final  rule  would  have  a  significant 
economic  impact  on  a  suh.stantial 
mnnher  of  small  entities.  “Small 
entities”  include  small  husine.sses.  not- 
for-profit  organizations  that  are 
independently  owned  and  ojierated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  under  .'iO.OOO.  FTA  does  not 
lielieve  that  this  final  rule  will  have  a 
significant  economic  impact  on  entities 
of  any  size,  and  FTA  received  no 
comment  in  response  to  our  recpiest  for 
any  such  information  in  the  NPRM. 
Tims.  FTA  and  the  FHWA  determine 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  18132:  Federalism 

Fxecutive  Order  13132  reijuires 
agencies  to  assure  meaningful  and 
timely  input  by  state  and  local  officials 
in  the  development  of  regulatorv 
policies  that  may  have  a  substantial, 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  jiower  and 
re.s|)on.sihilitie.s  among  the  various 
levels  of  government.  This  final  rule  has 
been  analyzed  in  accordance  with  the 
jirincijiles  and  criteria  contained  in 
Fxecutive  Order  13132.  FTA  and  the 
FHWA  have  determined  that  this  action 


will  not  have  a  substantial  direct  effect 
on  the  .Stales,  or  the  relationship 
between  the  F’ederal  (iovernment  and 
the  .Stales,  or  on  the  di.strihulion  of 
])ower  and  res])onsihilities  among  the 
various  levels  of  government,  and. 
therefore,  does  not  have  luideralism 
imjilications.  We  received  no  comments 
from  .Slate  and  local  governments  in 
res])onse  to  our  recpiest  in  the  NFHM  for 
information  on  the  effect  that  spec;ific; 
proposals  would  have  ou  .State  or  local 
governments. 

Executive  Order  1317.'!:  C^nnsultation 
and  (Coordination  With  Indian  'I'rihal 
(Jovernnients 

Fxecutive  Order  1317.'>  recpiires 
agencies  to  assure  meaningful  and 
timely  input  from  Indian  tribal 
government  representatives  in  the 
development  of  rides  that  “significantlv 
or  unicpiely  affect”  Indian  communities 
and  that  imjiose  “substantial  and  direct 
i;om])liance  co.sts"  on  such 
communities.  FTA  analyzed  this  final 
rule  under  Fxecutive  Order  1317.‘j  and 
believes  that  the  jiroposed  action  will 
not  have  substantial  direct  effects  on 
one  or  more  Indian  tribes;  will  not 
imjiose  suhstantial  direc  t  c:omplianc;e 
c:o.sts  on  Indian  tribal  governments;  and 
will  not  iireeinjit  tribal  laws.  Therefore, 
a  tribal  impac:t  statement  is  not  recjuirecl. 
F’ I’A  rec;eivecl  no  comment  in  response 
to  our  recpiest  in  the  Nl’RM  for 
c:omments  from  Indian  tribal 
governments  on  the  effecl  that  adoption 
of  s])ec:ific:  projiosals  might  have  on 
Indian  communities. 

National  Environmental  Policy  Act 

This  aclion  would  not  have  any  effec:t 
on  the  cpiality  of  the  environment  under 
the  National  FCnvironmental  Polic;v  Ai;t 
of  1989  (NFPA).  The  CCFQ  regulations  do 
not  direct  agencies  to  prepare  a  NFPA 
analysis  or  clc)c:ument  before 
establishing  Agency  proi:edures  (suc;h  as 
this  regulation)  that  snjijilement  the 
CCFQ  regulations  for  imjdementing 
NFCPA.  Agencnes  are  recpiired  to  adopt 
NFPA  procedures  that  establish  s])ec:ific 
caiteria  for.  and  iilentilicaitioii  of,  three 
cdas.ses  of  actions:  those  that  normally 
recjuire  preparation  of  an  FCkS;  those  that 
normally  recpiire  preparation  of  an  FA; 
and  those  that  are  c;ategc)ric:ally 
excluded  from  further  NFPA  review  (40 
UFR  1.')07.3(h)).  (CFs  are  one  jiart  of 
those  ageuc:y  ])rc)cechires.  ami  therefore 
e.stahlishing  (CFs  does  not  recpiire 
preparation  of  a  NFCPA  analysis  or 
cloc;ument.  Agenc;y  NFPA  i)rc)c;echires 
assist  agencies  in  the  fulfillment  of 
agency  responsibilities  under  NFPA.  hut 
are  not  the  agenc;y’s  final  determination 
of  what  level  of  NFTA  analysis  is 
recpiired  for  a  partic:nlar  jiroposed 


ai:tic)n.  The  recpiirements  for 
establishing  agency  NFPA  ])roc:echires 
are  set  forth  at  40  (d'  K  1. '50.1.1  and 
1.'507.3.  The  determination  that 
establishing  UIvs  does  not  recpiire  NF]PA 
analysis  and  cloc:umentation  was  ujiheld 
in  ll(Hirl\\’(W(i.  Inc.  v.  IJ.S.  Forest 
Service.  73  F.  .Snp]).  2cl  5)02,  5)72-73 
(.S.D.  Ill.  15)99),  (iffd.  2.30  F.3d  5)47,  5).'54- 
.'5.'5  (7)h  Cir.  2000). 

Statutory/I^egal  Authority  for  This 
Kulemaking 

The  FHWA  and  FTA  derive  ex])lic;il 
authority  for  this  rulemaking  action 
from  45)  lJ..S.(k  322.  which  ])rovicle.s 
authority  to  “lain  offic:er  of  the 
Dejiarlment  of  Trans])orlation  [tol 
|)re.si:rihe  regulations  to  c:arry  out  the 
duties  and  ]iower.s  of  the  officer.”  That 
authority  is  delegated  to  the  FHWA  and 
FTA  through  45)  (d'R  1.81(a)(3),  whic:h 
provides  that  the  authority  to  ])resc;rihe 
regulations  contained  in  49  lJ..S.(k  322 
is  delegated  to  each  Administrator 
"with  ri!S])ec;t  to  statutory  iirovisions  for 
whic’.h  authority  is  delegated  by  other 
secitions  in  |45)  (]FR  i^art  1|.”  Included 
in  45)  UFR  part  1 ,  .spei:ifically  45)  CFR 
1.81(a)(.'5),  is  the  delegation  of  authority 
with  respec:t  to  NFPA,  the  statute 
implemented  by  this  final  rule. 

Moreover,  the  C’,F]Q  regulations  that 
im])lement  NFPA  jirovicle  at  40  (IFR 
l.'iOO.O  that  “|a|gencies  shall  review 
their  pc)lic:ie.s,  ])rc)c:edures,  and 
regulations  ac:c:orciingly  and  revise  them 
as  nec.essary  to  insure  full  c:c)ni])lianc:e 
with  the  ])ur])o.ses  and  provisions  of 
iNFPAj.” 

Paperwork  Keduf:tinn  Act 

Under  the  Pajierwork  Reduc:tion  Ac:t 
of  15)5).'5.  no  Federal  ageni:y  .shall 
i;c)ncluct  or  siionsor  a  c;c)llection  of 
information  unless  in  advance  the 
agenc;y  has  obtained  ajijiroval  by  and  a 
control  numhen'  from  OMB.  and  no 
person  is  recpiired  to  respond  to  a 
c:ollec:tion  of  information  unless  it 
disjilays  a  valid  (1MB  c:ontrol  numher. 
This  rule  does  not  inc;hicle  any  new  or 
revise  any  exi.sting  information 
i:c)llectic)n. 

Regulation  Identifier  Numher  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  numher 
(RIN)  to  eai;h  regulatory  ac:tion  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  luformation 
.Service  Uenter  ])uhlishes  the  Unified 
Agenda  in  April  and  October  of  each 
year,  'fhe  RIN  numher  c:ontainecl  in  the 
heading  of  this  document  may  he  u.secl 
to  caoss-reference  this  action  with  the 
Unified  Agenda. 
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Privacy  Ac;l 

Anyone  is  able  to  search  the 
electronic  form  for  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comments  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  llOT's  complete  Privacv  Act 
Statement  in  the  Federal  Register 
published  on  A|)ril  11. 2()()()  ((i.'l  FR 
19477). 

Unfiinded  Mandates  Reform  Ac:t  of 
1995 

This  final  rule  will  not  impo.se 
unfunded  mandates  as  defined  hv  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pul).  L.  104-4.  109  Stat.  48).  This  final 
rule  will  not  result  in  the  expenditure 
hy  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  hy  the  prix'ate  sector, 
of  ,$128.1  million  or  more  in  any  one 
year  (2  U.S.C.  1582). 

Executive  Order  12880  (Taking  of 
Private  Property) 

f’TA  analyzed  this  final  rule  under 
Executive  (inter  12880.  (Government 
Actions  and  Interface  with 
Uonstitutionally  Protected  Property 
Rights.  This  rule  will  not  affect  a  taking 
of  |)rivate  pro])er(y  or  otherwise  have 
taking  imj)lications  under  Executive 
Order  12880. 

Executive  Order  12988  ((iivil  )ustice 
Reform) 

This  action  meets  a|)i)lical)le 
.standards  in  .Sections  8(a)  and  8(h)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13211  (Energy  Effects) 

ETA  analyzed  this  action  under 
Executive  ()rder  18211,  “Actions 
Conc:erning  Regulations  That 
.Significantly  Affect  Energy  .Supply, 
Distribution,  or  Use,”  dated  May  18, 
2001.  FTA  determined  that  this  is  not  a 
significant  energv  action  under  that 
order  because  it  is  not  likely  to  have  a 
significant  adver.se  effect  on  the  .su])])ly. 
distribution,  or  use  of  energy.  Therefore, 
a  .Statement  of  Energv  IGlfects  is  not 
rec]  Hired. 

Executive  Order  18045  (Protection  of 
Children) 

FTA  analyzed  this  action  nmler 
Executive  ()rder  18045,  Protection  of 
(Children  from  Environmental  flealth 
Risks  and  .Safety  Risks.  FTA  certifies 
that  this  final  rule  is  not  an 
economically  significant  rule  and  will 
not  cause  an  environmental  risk  to 


health  or  safety  that  mav 
dis])roportionately  affect  children. 

List  of  Subjects 

2,7  CFH  Fart  771 

Environmental  ])rotection,  (Grant 
])rogram,s — trans|)ortation.  Highways 
and  roads.  Historic  preservation.  Public 
lands.  Recreation  areas.  Reporting  and 
recordkeeping  retjuirements. 

4.9  CFH  Part  622 

Environmental  impact  statements, 
(Grant  pn)gram.s — transportation.  Public 
transit.  Recreation  areas,  Re])orting  and 
recordkeeping  requirements. 

F'or  the  reasons  set  forth  in  the 
preamble,  amend  (Gha])ter  I  of  Title  28 
and  Chapter  VI  of  Title  49,  of  the  Code 
of  Federal  Regulations  as  set  forth 
below: 

Federal  Highway  Administration 
Title  28 — Highways 

PART  771— ENVIRONMENTAL  IMPACT 
AND  RELATED  PROCEDURES 

■  1.  The  authority  citation  for  part  771 
continues  to  read  as  follows: 

Aulhorily:  42  H..S.(;.  4821  et  s(!(|.;  23  U.,S.(’.. 
1()(),  109.  128.  138.  139,  31.5,  32.5.  328.  and 
327:  49  tl.S.C.  303:  Pnl).  L.  109-59.  11 9, Slat. 
1144.  .Sections  (>002  and  8010:  40  CI’R  parts 
1500-1508;  23  (I..S.(:.  322;  49  CI’R  1.81;  Pnh. 
I,.  112-141.  128  .Stat.  405. 

■  2.  Amend  §  771 .1 01  hv  revising  the 
hist  sentent:e  to  read  tis  follows: 

§771.101  Purpose. 

*  *  *  This  regulation  also  .sets  forth 
])rocedures  to  comply  with  28  U..S.C. 
l()9(h),  128,  188,  189,  825,  828.  827,  and 
49  U.,S.C.  808,  5801,  and  5828. 

■  8.  Amend  §  771 .105  by  revising 
footnote  1  of  jiaragraph  (a)  to  read  as 
follows: 

§771.105  Policy. 

***** 

(a)  *  *  *  ' 

'  I’lIVVA  and  l-'TA  liave  sn|)ploinenlarv 
guidance  on  inivironinental  docnnKnits  and 
prociuliires  for  their  programs.  This  guidance 
includes,  hut  is  not  limited  to;  !’’II\VA 
Technical  Advisorv  T884().8A.  Octolier  31). 
1!)87:  “.SAFE  TIG A-Ll )  Envirommmtal  Reviinv 
Process:  l'’inal  (Guidance,"  NovmnlxM'  15, 
2()()8;  A|)pendix  A  of  23  (G1'’R  ])art  450.  titled 
"Linking  the  Trans])ortation  Planning  and 
NEPA  Proi:i!Sses":  and  “Transit  Noise  and 
Vibration  Impact  Assessment.”  May  2008. 
Till!  EIIWA  and  ETA  supplementary 
guidance,  and  any  updated  versions  of  the 
guidance,  are  available  from  the  respiictive 
EIIWA  and  ETA  headipiarters  and  fiiild 
offices  as  prescribiul  in  49  CER  part  7  and  on 
their  respective  Web  sites  at  http:/! 
u  iv\i'.flnv(i.(l()l.i>ov  and  http:// 

WWW. fta. (lot. gov.  or  in  hard  copy  by  reipiest. 


■  4.  Amend  §  771.107  hv  revi.sing 
paragraph  (d)  to  road  as  follows; 

§771.107  Definitions. 

***** 

(d)  Administration.  The  FHWA  or 
FfA.  whichovor  is  the  dosignatod 
Fodonil  load  agoncy  for  tho  proposed 
iiction.  A  roforonco  heroin  to  the 
Admini.stralion  means  the  FHWA,  or 
FTA,  or  a  .State  when  the  .Stale  is 
functioning  as  the  FHWA  or  FTA  in 
carrying  out  responsibilities  delegated 
or  assigned  to  the  .State  in  accordance 
with  28  II.S.(G.  825,  828,  or  827,  or  other 
applicable  law.  A  refeience  herein  to  the 
FHWA  or  FTA  means  the  .State  when 
the  .State  is  functioning  as  the  FHWA  or 
FTA  respectively  in  carrying  out 
responsibilities  delegated  or  assigned  to 
the  .State  in  accordance  with  28  U..S.CG. 
825,  828,  or  827,  or  other  applicable 
law.  Notbing  in  this  definition  alters  the 
.scope  of  anv  delegation  or  assignment 
made  hy  FllWA  or  ITA. 
***** 

§771.109  [Amended] 

■  5.  Amend  §  771.109  in  paragraph  (h) 
by  removing  the  mi.ss|)elled  word 
“‘contruction"  and  adding  in  its  place 
the  word  ‘‘construction”. 

■  8.  Amend  §  771 .11 1  hv  revising 
])aragraph  (i)  to  read  tis  follows: 

§  771 .1 1 1  Early  coordination,  public 
involvement,  and  project  development. 

***** 

(i)  Applicants  for  capital  assistance  in 
the  FTA  ])rogram; 

(1)  Achieve  public  particijiation  on 
])ropo.sed  projects  through  activities  that 
(!ngage  the  public,  including  public 
bearings,  town  meetings,  and  ebarettes, 
and  seeking  in|)ut  from  the  jnihlic 
through  the  scoping  process  for 
environmental  review  documents. 

Project  milestones  may  be  announced  to 
the  public  using  electronic  or  paper 
media  (e.g..  newsletters,  note  cards,  or 
emails)  jinrsuant  to  40  CFR  1508.8.  For 
jirojects  requiring  El.Ss.  an  early 
opporlunitv  for  public  involvement  in 
defining  the  purpose  and  need  for 
action  and  the  range  of  alternatives  must 
he  provided,  and  a  public  hearing  will 
he  held  during  the  circulation  jreriod  of 
the  draft  ELS.  F'or  other  jirojects  that 
snbstantiallv  affect  the  commnnity  or  its 
])nl)lic  transportation  service,  an 
adeipiale  o])portimity  for  jmhlic  review 
and  comment  must  he  provided. 

(2)  May  jiarticipate  in  early  scoping  as 
long  as  enough  project  information  is 
known  .so  the  jmhlic  and  other  agencies 
can  |)arficij)ate  effectively.  Early  scojiing 
constitutes  initiation  of  NEPA  .scojiing 
while  local  j)lanning  efforts  to  aid  in 
establishing  the  j)urj)o.se  and  need  and 
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in  evaluating  alternatives  and  iini)a(:ls 
are  underway.  Notice  of  early  .scoj)ing 
nui.st  1)(!  made  to  the  public  and  other 
agencies.  If  early  .scoping  is  the  start  of 
the  NRI’A  process,  the  early  scoping 
notice  must  include  language  to  that 
effect.  After  develoi)ment  of  the 
proposed  action  at  the  conclusion  of 
early  scoping.  fTA  will  publish  the 
Notice  of  Intent  if  it  is  determimid  at 
that  time  that  the  proposed  action 
nujuinis  an  KIS.  Tlie  Notice  of  Intent 
will  establish  a  3()-day  period  for 
comments  on  the  purj)ose  and  need  and 
the  alternatives. 

(3)  Are  encouraged  to  post  ami 
distribute  materials  related  to  the 
environmental  review  j)rocess. 
including  hut  not  limited  to,  NFRA 
documents,  public  meeting 
announcements,  and  minutes,  through 
puhlicly-acce.ssihle  electronic  means, 
including  project  Web  sites.  Applicants 
are  encouraged  to  keep  these  materials 
available  to  the  ])uhlic  electronically 
until  the  project  is  constructed  and  open 
for  ojMM'ations. 

(4)  Are  encouraged  to  post  all 
environmental  impact  .stateimmts  and 
records  of  decision  on  a  ])roject  Web  site 
until  the  ))roject  is  constructed  and  o])en 
for  operation. 

***** 

■  7.  Amend  §  771.113  by  nn'ising 
paragraphs  (d)(1)  and  (2)  to  read  as 
follows: 

§771.113  Timing  of  Administration 
activities. 

***** 

(d)  *  *  * 

(1)  Exceptions  for  hardship  and 
jH'otective  accpiisitions  of  real  propertv 
are  addressed  in  paragraj)h  (d)(12)  of 

§  771.117  for  FIIWA.  Excejitions  for  the 
acrpiisitions  of  real  propertv  are 
addressed  in  paragrajihs  (c)((i)  and  (d)(3) 
of  §771.1 18  for  FTA. 

(2)  Paragra])h  (d)(4)  of  §771.118 
contains  an  exception  for  the 
accpiisition  of  right-of-way  for  future 
transit  u.se  in  accortlance  with  49  U.S.C. 
.'5323((i). 

***** 

■  8.  Amend  §  771 .11,5  by  revising 
paragraph  (a)(3)  and  |)aragraph  (h)  to 
read  as  follows: 

§771.115  Classes  of  actions. 
***** 

(a)  *  *  * 

(3)  (’construction  or  extension  of  a 
fixed  transit  facility  (e.g.,  ra])id  rail, 
light  rail,  commuter  rail,  bus  rapid 
transit)  that  will  not  he  located  within 
an  exi.sting  transj)ortation  right-of-wav. 
***** 

(h)  (’class  11  (CEs).  Actions  that  do  not 
individually  or  cumulatively  have  a 


significant  environmental  (dfect  are 
excluded  from  the  recpiirement  to 
pr(!|)are  an  EA  or  EIS.  A  specific  list  of 
(]Es  normally  not  retiuiring  NEl’A 
documentation  is  .set  forth  in 
§  771 .1 1 7(c)  for  FHVVA  actions  or 
|)ursuant  to  §  771.118(c)  for  l-’  l’A 
actions.  When  appro])riately 
documented,  additional  projects  may 
al.so  (pialifv  as  (lEs  pursuant  to 
§  771.117(d)  for  FllVVA  ai;tions  or 
])ur.suant  to  §771. 11 8(d)  for  FTA 
actions. 

***** 

■  9.  Amend  §  771 .1 1 7  by: 

■  a.  Revising  the  heading  of  the  .section. 

■  1).  Removing  |)aragraph  (d)(13). 

■  c..  Revising  the  first  sentence  of 
paragraph  (h)  introductory  text. 

■  (1.  Revising  ])aragrapli  (c)  introductory 
text. 

■  e.  Revising  the  first  .sentence  of 
paragraph  (d)  introductory  text. 

■  f.  Revising  paragraph  (e). 

'file  revisions  read  as  follows: 

§  771 .117  FHW A  categorical  exclusions. 

***** 

(h)  Any  action  which  normally  would 
he  cla.ssified  as  a  (3i  hut  could  involve 
unusual  circum.stances  will  reciuirc!  the 
k’HWA.  in  coo])eration  with  the 
applicant,  to  conduct  a|)j)ropriate 
environmental  studies  to  determine  if 
the  (IE  cla.ssification  is  propcu'.  *  *  * 
***** 

(c)  The  following  actions  m(!el  the 
criteria  for  (]E.s  in  tlu;  (;EQ  njgulations 
(40  CFR  1.508.4)  and  §  771 .1 1 7(a)  and 
normallv  do  not  nKpiire  aiiv  further 
NEFA  ai)i)roval.s  by  the  FHVVA: 
***** 

(d)  Additional  actions  which  meet  the 
criteria  for  a  (di  in  the  (]E(.J  regulations 
(40  CFR  1.508.4)  and  ])aragra])h  (a)  of 
this  section  may  he  designated  as  (T)s 
only  after  the  FHVVA  approval.  *  *  * 
***** 

((;)  When;  a  patt(!rn  eimuges  of 
granting  CE  status  for  a  i)articular  tvpe 
of  action,  the  FHVVA  will  initiate 
rulemaking  proposing  to  add  this  tvpe 
of  action  to  the  list  of  categorical 
exclusions  in  jiaragraph  (c)  or  (d)  of  this 
section,  as  appropriate. 

■  10.  Add  §  771.1 18  to  read  as  follows: 

§771.118  FTA  categorical  exclusions 

(a)  Categorical  exclusions  ((ilis)  are 
actions  which  me(;t  the  definition 
contained  in  40  (if’R  1.508.4,  and,  based 
on  past  experience  with  similar  actions, 
do  not  involve  significant 
environmental  impacts.  'I’hey  are 
actions  which:  do  not  induce  significant 
impacts  to  planned  growth  or  land  use 
for  the  area;  do  not  nupiire  the 
relocation  of  significant  numbers  of 


])(!opl(;;  do  not  have  a  significant  impact 
on  any  natural,  cultural,  recreational, 
historic  or  other  re.source:  do  not 
involve  significant  air,  noise,  or  water 
(luality  im|)act.s;  do  not  have  significant 
impacts  on  t raved  patterns;  or  do  not 
otherwi.se.  eitluir  individually  or 
cumulatively,  have  any  significant 
environmental  imjeacts. 

(h)  Any  action  which  normallv  would 
lu!  classified  as  a  (iE  hut  could  involve 
unusual  circumstances  will  reciuire 
FTA,  in  cooperation  with  the  applicant, 
to  conduct  aj)propriate  environmental 
.studies  to  determine  if  the  (iE 
classification  is  proper.  Such  unusual 
I'.ircumstances  include: 

(1)  Significant  environmental  impacts; 

(2)  Substantial  controversy  on 
environmental  grounds; 

(3)  Significant  im])act  on  j)ropertie.s 
protected  by  Section  4(f)  of  the  DOT  Act 
or  Section  109  of  the  National  Historic 
Pr(!.s(!rvation  Act:  or 

(4)  Inconsistencies  with  any  Federal. 
State,  or  local  law,  recjuirement  or 
administrative  determination  relating  to 
th(!  environmental  as])ect.s  of  the  action. 

(c)  Actions  that  F'l’A  determiims  fall 
within  the  following  categories  of  FTA 
(]Es  and  that  me(!t  the  criteria  for  CEs  in 
the  (iEQ  regulation  (40  (’,FR  1,508.4)  and 
])aragraph  (a)  of  this  section  normally  do 
not  recpiire  anv  furtluir  NEFA  approvals 
by  I’TA. 

(1)  Acciuisition.  installation, 
operation,  evaluation.  r(!placement,  and 
improvement  of  discrete  utilities  and 
similar  appurlenanc:es  (existing  and 
new)  within  or  adjacent  to  existing 
transportation  right-of-way,  such  as: 
utility  poles,  underground  wiring, 
cables,  and  information  systems;  and 
power  suh.stations  and  utility  transfer 
stations. 

(2)  Ac(]ui.sition,  construction, 
maintenance,  rehabilitation,  and 
improvement  or  limited  exj)ansion  of 
stand-alone  recreation,  jjede.strian,  or 
hicych;  facilities,  such  as:  a  multiuse 
pathway,  lane,  trail,  or  pedestrian 
bridge;  and  transit  ])laza  amenities. 

(3)  Activities  designed  to  mitigate 
environmental  harm  that  cau.se  no  harm 
themselves  or  to  maintain  and  enhance 
environmental  (pialitv  and  site 
aesthetics,  and  employ  c:onstruction  best 
management  ])rac;tic(!.s,  siu:h  as:  noise 
mitigation  activities;  rehabilitation  of 
public  tran.s])ortation  buildings, 
structures,  or  facilities;  retrofitting  for 
eiKiigy  or  other  re.source  conservation; 
and  landsca])ing  or  re-vegcUation. 

(4)  Flanning  and  administrative 
activities  which  do  not  involve  or  lead 
directly  to  construction,  such  as: 
training,  technical  assistance  and 
researc:h;  ])romulgation  of  rules, 
regidations,  directives,  or  program 


8984 


Federal  Register / Vol.  78,  No.  28 /Thursday,  February  7,  201 3 /Rules  and  Regulations 


guidaiu:o:  approval  of  project  con(:e])ts: 
engineering:  and  o])erating  assistance  to 
transit  authorities  to  continue  existing 
service  or  increase  s(!rvice  to  meet 
routine  deinaiul. 

(5)  Activities,  including  r(!])airs, 
re]jlacements.  and  reliabilitations, 
desigiuid  to  |)romote  transportation 
safety,  security,  accessibility  and 
effective  coininnnication  witliin  or 
adjacent  to  existing  right-of-way,  such 
as:  the  deployment  of  Intelligent 
Trans])ortation  Systems  and 
com])onents:  installation  and 
improvement  of  .safety  and 
communications  e(iiii])ment,  including 
hazard  elimination  and  mitigation: 
installation  of  pa.ssenger  amenities  and 
traffic  signals:  and  retrofitting  exi.sting 
transportation  vehicles,  facilities  or 
structures,  or  upgrading  to  current 
standards. 

(8)  Accjuisition  or  transfer  of  an 
interest  in  real  pro])tirty  that  is  not 
within  or  adjacent  to  recognized 
environmentally  sensitive  areas  (e.g.. 
wetlands,  non-urhan  ])ark.s,  wildlife 
management  areas)  and  does  not  result 
in  a  substantial  change  in  the  functional 
use  of  the  projjerty  or  in  substantial 
displacements,  such  as:  ac(|uisition  for 
scenic  easements  or  historic  sites  for  the 
pnrpo.se  of  preserving  the  site.  This  (iE 
extends  only  to  accpiisitions  and 
transfers  that  will  not  limit  the 
evaluation  of  alternatives  for  future 
I'TA-assi.sted  projects  that  make  use  of 
the  ac(]uir(;d  or  transferred  pn)p(;rty. 

(7)  Ac(inisition.  installation, 
reliahilitation.  re])lacement,  and 
maintenance  of  vehicles  or  e(|uipment, 
within  or  accommodated  by  existing 
facilities,  that  does  not  residt  in  a 
change  in  functional  use  of  the  facilities, 
such  as:  equi])ment  to  lx;  located  within 
exi.sting  facilities  and  with  no 
substantial  off-site  impacts:  and 
vehicles,  including  buses,  rail  cars, 
trolley  cars,  ferry  boats  and  people 
movers  that  can  he  accommodated  by 
exi.sting  facilities  or  t)y  new  facilities 
that  qualify  for  a  categorical  exclusion. 

(8)  Maintenance,  rehabilitation,  and 
reconstruction  of  facilities  that  oc:cuj)y 
sidrstantially  tlx;  same  geographic 
footprint  and  do  not  result  in  a  change 
in  functional  use,  such  as: 
improvements  to  bridges,  tunnels, 
storage  yards,  buildings,  stations,  and 
terminals:  construction  of  platform 
extensions,  ])assing  track,  and  retaining 
walls:  and  imj)rovements  to  tracks  and 
railheds. 

(9)  Assembly  or  construction  of 
facilities  that  is  consistent  with  existing 
land  use  and  zoning  recpurements 
(including  floodplain  regidations)  and 
uses  jjrimarily  land  disturlied  for 
transportation  use,  such  as:  buildings 


and  a.ssociated  structures:  bus  transfer 
stations  or  int(;rmodal  centers:  husways 
and  .streetcar  lines  or  other  transit 
investments  within  areas  of  tlu;  right-of- 
way  occu])ied  by  the  physical  f(X)tprint 
of  the  existing  facility  or  otherwi.se 
maintained  or  used  for  transportation 
operations:  and  parking  facilities. 

(10)  Develoj)ment  of  facilities  for 
transit  and  non-transit  purposes,  located 
on,  above,  or  adjac(;nt  to  (;xl.sting  transit 
facilities,  that  are  not  ])art  of  a  larger 
trans])ortation  project  and  do  not 
substantially  enlarge  such  facilities, 
such  as:  police  facilities,  daycare 
facilities,  public  service  facilities, 
amenities,  and  commercial,  retail,  and 
residential  development. 

(d)  Additional  actions  which  meet  the 
criteria  for  a  (iE  in  the  (’,EQ  regulations 
(40  CFR  1508.4)  and  paragrajjh  (a)  of 
this  .section  may  he  designated  as  CEs 
only  after  FTA  ajijjroval.  The  applicant 
shall  submit  documentation  which 
demon.st rates  that  the  specific 
conditions  or  criteria  for  these  (’,Es  are 
satisfied  and  that  significant 
environmental  effects  will  not  result. 
Exam])le.s  of  such  actions  include  hut 
are  not  limited  to: 

(1)  Mod(;rnization  of  a  highway  by 
resurfacing,  re.storing,  rehabilitating,  or 
reconstructing  shoulders  or  auxiliarv 
lanes  (e.g.,  lanes  for  parking,  weaving, 
turning,  climbing). 

(2)  Bridge  replacem(;nt  or  the 
construction  ol  grade  separation  to 
replace  existing  at-grade  railroad 
crossings. 

(8)  Accjuisition  of  land  for  hardship  or 
])rotective  ])urpose.s.  Hardship  and 
l)rotective  liuying  will  lx;  permitted  only 
for  a  ])articular  parcel  or  a  limited 
number  of  jxircels.  These  tvpes  of  land 
accjuisition  cjualify  for  a  CE  only  where 
the  accjuisition  will  not  limit  the 
evaluation  of  alternatives,  including 
shifts  in  alignment  for  jjlanned 
c:on.struction  jirojecds,  whic:h  may  he 
n;cjuired  in  the  NPiFA  jjroc:c;s.s.  No 
j)rojec:t  clevelojjment  on  such  land  may 
j)rcx:ec;cl  until  the  NEFA  j)rcx:c;.ss  has 
lx;c;n  comj)lc;tc;cl. 

(i)  Harclshij)  ac:cjui.sition  is  c;arly 
acxjui.sition  of  j)roj)c;rty  by  the  aj)j)lic:ant 
at  the  jn’oj)c;rty  c)wnc;r’s  rc;cjuc;.st  to 
allc;viatc;  jiarticular  hardshij)  to  the 
owner,  in  contrast  to  others,  hc;c;ausc;  of 
an  inability  to  .sell  his  j)rc)j)c;rly.  This  is 
justified  when  the  j)rc)j)c;rty  owner  c:an 
clocaiment  on  the  basis  of  hc;alth.  .safc;ty 
or  financ:ial  rc;asc)ns  that  remaining  in 
the  j)rc)j)c;rty  j)c)sc;.s  an  undue  hardshij) 
c:omparecl  to  others. 

(ii)  Frc)tec:tive  accjuisition  is  done  to 
j)revc;nt  imminent  clc;velc)j)ment  of  a 
j)arc;el  whic:h  may  he  needed  for  a 
j)rc)pc).secl  transj)ortation  corridor  or  site. 
Documentation  must  c:lc;arly 


demonstrate  that  clc;vc;loj)ment  of  the 
land  would  jcreclude  future 
tran.sj)c)rtation  use  and  that  .suc:h 
clc;veloj)mc;nt  is  imminent.  Advance 
ac:cjiu.sitic)n  is  not  j)c;rmittc;cl  for  the  sole 
j)urj)C)se  of  rc;cluc:ing  the  c:c)st  of  j)rc)j)c;rty 
for  a  j)roj)o.sc;cl  jcroject. 

(4)  Ac:cjuisitic)n  of  right-of-way.  No 
j)rc)jc;c:t  clevelojnnent  on  the  ac;cjuirc;cl 
right-of-way  may  j)roc:c;c;cl  until  the 
NEFA  j)roc:e.ss  for  such  j)rojc;c;t 
dc;velc)j)ment,  including  the 
c:onsideration  of  alternatives,  has  l)c;c;n 
c:omj)lc;tecl. 

(5)  Cx)n.struc:tion  of  l)ic:yc:le  facilities 
within  existing  transjjortation  right-of- 
way. 

(8)  Facility  moclc;rnization  through 
c:onstruction  or  rc;j)lac;emc;nt  of  existing 
c:c)mj)c)nc;nt.s. 

(e)  Where  a  j)attern  emerges  of 
granting  CE  status  for  a  j)artic:idar  tyj)e 
of  action.  FTA  will  initiate  rulemaking 
j)roj)c)sing  to  add  this  tyi)c;  of  action  to 
the  aj)j)rc)j)riatc;  list  of  c:atc;goric;al 
c;xc:lu.sic)n.s  in  this  .sec;tion. 

§771.123  [Amended] 

■  11.  Amend  §  771 .1 28  by  removing 
j)aragraj)h  (j). 

Federal  Transit  Administration 
Title  49 — Transportation 

PART  622— ENVIRONMENTAL  IMPACT 
AND  RELATED  PROCEDURES 

Subpart  A — Environmental  Procedures 

■  12.  rhe  authority  c;itation  for  suhj)art 
A  to  822  is  rc;visc;cl  to  read  as  follows: 

Authority;  42  U.S.C.  4321  c;!  s(;c|.:  49  IJ.S.Ci. 
303  and  .5323(ci);  23  U.S.C.  139  and  32r):  Fed). 
L.  109-.59.  119  Stat.  1144.  s(;c:tions  0002  and 
0010;  40  CFR  parts  1.500-1.508;  and  49  CFR 
1.81. 

Pc;lc:r  RogolT, 

Admiiuslnitor.  lu'cltndl  Transit 
Administration. 

Vidor  M.  Mc;ndc;z. 

Adininistirdor.  Frdarid  Hi<il}\yay 
Administration. 

|FK  Doc.  2(u:i-02:t4,")  Filed  »:4.5  ain| 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29CFR  Part  1926 
[Docket  No.  OSH A-201 2-0025] 

RIN  1218-AC75 

Cranes  and  Derricks  in  Construction: 
Revising  the  Exemption  for  Digger 
Derricks 

agency:  ()e(:u])ational  Safety  and  Health 
Administration  (OSHA).  Labor. 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  (JSHA  published  a  direct  final 
rule  and  a  comj)anion  notice  of 
proposed  rulemaking  on  November  9, 
2012.  to  broaden  the  exeinjition  for 
digger  derricks  in  its  construction 
.standard  for  cranes  and  derricks.  OSHA 
received  a  significant  adverse  comment 
on  the  direct  final  rule  and  is.  therefore, 
withdrawing  the  direct  final  rule.  O.SHA 
will  issue  a  final  rule  at  a  later  date 
t)as(!(t  on  the  notice  of  ])roposed 
rulemaking. 

DATES:  OSHA  published  the  direct  final 
rule  for  revising  the  exem])tion  for 
digger  derricks  on  November  9.  2012  (77 
I'R  07270).  and  is  withdrawing  that 
dinjct  final  rule  as  of  February  7.  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 

(U‘iuH'al  infornKition  and  press 
iiujiiinesiMi'.  Frank  Meilinger,  Director, 
O.SHA  Office  of  (Communications.  Room 
N-3047.  II. .S.  Department  of  Labor.  200 
(Constitution  Avenue  N\V..  Washington, 
D(C  20210:  telei)hone:  (202)  093-1 9‘)9. 

Techniva]  information:  Mr.  Oarx  in 
Branch.  Directorate  of  (Construction. 
Room  N-3408.  O.SHA.  II. .S.  Department 
of  Labor.  200  (CConstitution  Avenue  NW.. 
Washington.  D(C  20210;  telej)hone:  (202) 
093-2020;  fax:  (202)  093-1089. 
SUPPLEMENTARY  INFORMATION:  On 
November  9,  2012.  O.SHA  i)ul)li.shed  a 
direct  final  rule  (77  f’R  07270)  and  a 
companion  notice  of  ])ro])oseil 
rulemaking  (77  FR  07313)  to  broaden 
the  exemj)tion  for  <ligger  derricks  in  its 
construction  standard  for  cranes  and 
derricks.  In  those  documents,  O.SHA 
stated  that  if  it  received  a  significant 
adverse  comment,  the  Agenev  would 
“publish  a  timely  withdrawal  of  this 
direct  final  rule”  and  determine 
whether  to  proceed  with  the  rulemaking 
on  the  basis  of  the  jnojjo.sed  rule.  O.SHA 
received  one  significant  adverse 
comment  on  the  direct  final  rule  (Docket 
ID  O.SH  A-201 2-0()2'i-()()()8)  and  is, 
therefore,  withdrawing  the  direct  final 
rule.  The  Agcmcy  will  treat  the  comment 
on  the  direct  final  rule  as  a  comment  on 


the  proposed  rule  and  publish  a  final 
rule  at  a  later  date. 

Authority  and  Signature 

David  Michaels,  I’h.D.,  MBH. 

Assistant  .Secretary  of  Labor  for 
Occujiational  .Safety  and  Health,  II. .S. 
Department  of  Labor,  200  (lonstitution 
Avenue  NW.,  Washington,  DO  2t)210, 
authorized  the  withdrawal  of  the  direct 
filial  rule.  O.SHA  is  withdrawing  the 
direct  final  rule  pursuant  to  2?)  II..S.0. 
0.53.  0.5.5,  and  057.  40  II.S.O.  3701  at 
stH/..  5  II..S.O.  553,  .Secretarv  of  Labor’s 
Order  1-2012  (77  FR  3912),  and  29  CFR 
jiart  1911. 

Sigiuul  at  Wasliinglon.  DO  on  Loln  nary  1. 
2013. 

David  Micdiaels, 

Assistant  Sacratary  oj  Labor  far  Occapational 
Sab'tyand  Ilaaltli. 

U'K  Due.  2(n:t-()2777  ImIchI  am) 

BILLING  CODE  4510-26-P 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4022 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Interest  Assumptions 
for  Paying  Benefits 

AGENCY:  I’ension  Benefit  Ouaranty 
Oorporation. 

ACTION:  I'diial  rule;  correction. 

SUMMARY;  The  Bension  Benefit  Ouaranty 
Corporation  published  in  the  Federal 
Register  of  )anuary  15,  2013,  a  final  rule 
amending  BB(iC’s  regulation  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  to  prescribe  interest  assumptions 
under  the  regulation  for  valuation  dates 
in  February  2013.  This  document 
corrects  an  inadvertent  error  in  that 
final  rule. 

DATES:  Effective  February  7,  2013  and 
apjilicahle  beginning  February  1, 2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  B.  Klion 

[Klion.Catharina@pbaa.aov),  Assistant 
Ceneral  ("ouns(!l  for  Regulatorv  Affairs, 
Pension  Benefit  Ouaranty  Oor])oration. 
1200  K  Street  NW.,  Washington.  DO 
20005,  202-320-4024.  (TTY/TDD  uscms 
may  call  the  Federal  relay  service  toll- 
frcie  at  1-800-877-8339  and  ask  to  he 
connected  to  202-320-4024.) 
SUPPLEMENTARY  INFORMATION:  PlKiO 
published  in  the  Federal  Register  of 
lanuary  15,  2013  (78  FR  2881),  a  final 
rule  amending  l^BOO’s  r(!gulation  on 
Benefits  Payable  in  Terminated  .Single- 
Employer  Plans  to  ])rescribe  interest 
assumptions  under  the  nsgulation  for 
valuation  dates  in  Februarv  2013.  The 


eifet;tive  date  for  that  rule  was  L^ebruary 
1,  2013.  This  document  t.ornuds  the 
Code  of  Federal  Regulations 
accordingly. 

List  of  Subjects  in  29  CFR  Part  4022 

Em])loyee  benefit  |)lans.  Pension 
insurance.  Pensions,  Re])orting  and 
recordk(H;j)ing  recpiirements. 

Therefore,  the  PBOC  amends  2‘)  CFR 
part  4022  as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1 .  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Aiithoritv:  29  U.S.C.  1302.  1322.  13221), 
1341(i:)(3)(iD).  and  1344. 

Appendix  to  Part  4022  lAmendedl 

■  2.  In  the  table  for  A])])endix  C  to  Part 
4022.  in  the  entry  for  Rate  .Set  232, 
under  "On  or  after”,  remove  the  date 
“2-1-12”,  and  add.  in  its  place,  the  date 
“2-1-13”. 

Issued  in  Washington.  DC.  on  this  1st  day 
of  I-’el)i  nary  2013. 

I.aricki!  Hlanchard, 

Deputy  Director  for  Policy.  Pension  Benefit 
dnarantv  Corporation. 

IFK  Doe.  2()i:i-()2(iH<l  I’iled  «:4,''>  ain] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  111207737-2141-02] 

RIN  0648-XC482 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  620  in  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
.Service  (NMFS),  National  Oceanic  and 
Atmos])heric  Administration  (NOAA), 
Commerce. 

ACTION:  Tem])orary  rule;  closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fi.shing  for  ])olloc:k  in  .Stati.stical  Area 
820  in  the  Culf  of  Ala.ska  (COA).  This 
action  is  nece.ssarv  to  prevent  exceeding 
the  A  season  allowance  of  the  2013  total 
allowable  catch  of  pollock  for  .Statistical 
Area  820  in  the  COA. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  Februarv  4,  2013.  through 
1200  hrs,  A.l.t.,  March  10.  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  josh 
Keaton,  907-588-7228. 
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SUPPLEMENTARY  INFORMATION:  NMFS 
inanagos  the  groimdlish  fishery  in  the 
(iOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Idan  for  (Ironndfish  of  the  (Inlf  of 
Alaska  (FMF)  ])re])arc!d  by  the  North 
l^acific  Fishery  Management  (ionncil 
under  authority  of  the  Magnnson- 
Slevens  Fishery  (Conservation  and 
Management  Act.  Regulations  governing 
fisliing  hy  IJ.S.  vessels  in  accordance! 
with  the  h'MF  ai)))ear  at  snhpart  H  of  .'iO 
CFR  part  800  and  50  CFR  part  879. 

The  A  sea.son  allowance  of  the  2013 
total  allowahle  catch  (TA(C)  of  ])ollock  in 
Statistical  Area  820  of  the  (1(3A  is 
18,433  metric  tons  (int)  as  established 
by  the  final  2012  and  2013  harvest 
spc!cifications  for  groundfish  of  the  ClOA 
(77  FR  15194,  March  14.  2012)  and 
inscmson  adjn.stment  (78  FR  287,  januarv 
3,2013). 

In  accordance  with  §  879.20(d)(l)(i). 
the  Regional  Administrator  has 
determined  that  the  A  season  allowance 
of  the  2013  TAC  of  ])ollock  in  Statistical 
Arc!a  820  of  the  (IC)A  will  soon  he 
reached.  Thercifore,  the  Rcigioncd 
Administrator  is  e.stahlishing  a  directed 


fishing  allowance  of  18,134  mt  and  is 
setting  aside  the  remaining  300  mt  as 
hycatch  to  support  other  anticipatcul 
groundfish  fisheries.  In  accordance  with 
S  879.20(d)(l  )(iii),  the  Rcigional 
Administrator  finds  that  this  dir(!ct(!d 
fishing  allowance  has  been  reached. 
(Conseciuently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  820  of  the  (lOA. 

After  the  effective  date  of  this  closure 
the  maxinunn  retainable  amounts  at 
§  879.20(e)  and  (f)  apply  at  any  time 
during  a  trip. 

(lla.ssincation 

This  action  resi)onds  to  the  hcist 
available  information  recently  obtained 
from  the  fishery.  The  Acting  Assistant 
Administrator  for  Fi.sheries,  NCIAA 
(AA),  finds  good  cau.se  to  waive  the 
re(iuirement  to  ])rovide  prior  notice  and 
opj)ortnnity  for  public  comment 
pursuant  to  the  authoritv  set  forth  at  5 
II.S.C.  553(h)(B)  and  §8'79.25(c)(l)(ii)  as 
siu:h  recjnirement  is  im])racticahle  and 
contrary  to  the  |)uhlic  inteni.st.  This 
r(!(|nirement  is  impracticable  anil 
contrary  to  the  public  intere.st  as  it 


would  prevent  NMFS  from  responding 
to  the  most  recent  fisheries  data  in  a 
timely  fashion  and  would  delay  the 
closure  of  directed  fishing  for  pollock  in 
Statistical  Area  820  of  the  (X)A.  NMFS 
was  imahle  to  pnhli.sh  a  notice 
providing  time  for  j)nhlic  comment 
l)(!can.se  the  mo.st  recent,  riilevant  data 
only  became  available  as  of  Fehrnarv  3. 
2013. 

The  AA  akso  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  ll.S.Ck 
553(d)(3).  This  finding  is  based  upon 
the  reasons  jirovided  above  for  waiver  of 
l)rior  notice  and  oj)portnnity  for  public 
comment. 

This  action  is  required  hy  ^879.20 
and  is  exempt  from  review  under 
Executive  Order  12888. 

Authority:  Hi  U.S.C,.  1801  cl  scq. 

Dated:  Feliruarv  4.  2013. 

Kara  Muckley, 

Acting  Deputy  Director.  Office  of  Snsldinohle 
Fisheries.  Xotioiuil  .Marine  Fisheries  Service. 
|FR  Doc.  2()i:i-l)2774  Filed  2-4-i:t:  4:1.1  pad 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

6CFR  Part  115 

[ICEB-201 2-0003] 

RIN  1653-AA65 

Standards  To  Prevent,  Detect,  and 
Respond  to  Sexual  Abuse  and  Assault 
in  Confinement  Facilities;  Extension  of 
Comment  Period 

AGENCY:  Department  of  Homeland 
S(H;urity. 

ACTION:  Notice  of  ])roj)osed  rulrmiaking 
(NPRM):  K.xtension  of  comment  period. 

SUMMARY:  Tliis  action  e.xtends  the 
comment  period  for  an  Nl’RM  lliat  DH.S 
puhlislied  on  Deceml)er  1‘).  2012.  In  that 
document.  DliS  propo.srid  to  i.ssue 
r(!f>ulations  setting  standards  to  prevent, 
detect,  and  respond  to  .sexual  al)ii.s(!  and 
assault  in  DlfS  confinement  facilities. 

1)1  IS  is  extending  the  comment  period 
for  one  week  due  to  projected  outages  at 
the  Federal  eRulemaking  I’ortal.  htip:// 
www.mguldtions.gov.  and  the  Fruleral 
Document  Management  Sy.stem.  This 
extension  is  to  ensure  that  all  interested 
|)artie.s  have  an  opportunity  to  present 
their  views  on  the  ])ro])o.sed  rulemaking. 
DATES:  Comments  must  he  received  on 
or  hfdore  lli.'lO  p.m.  on  Fehruary  20. 
2013.  or  reach  tlie  Mail  or  Hand 
Dcilivery/C’.ourier  address  listed  below  in 
ADDRESSES  on  or  before  that  date  and 
time. 

ADDRESSES:  You  mav  submit  comments, 
identified  by  DHS  Docket  No.  ICEH- 
2012-0003.  by  one  of  the  following 
methods: 

•  I'echmil  dliuhnmikintf  Portal:  http:// 
n  wn’.rat’iilalions.oov.  Follow  the 
instructions  for  submitting  comments. 

•  A/m7;  Office  of  I’ol icy:  H.-S. 
Immigration  and  (instoms  Enforcement. 
Department  of  Homeland  Security: 
Potomac  (kmter  North.  .'iOO  12th  Street 
S\V..  Washington.  D(]  20.‘j30:  Contact 
Telephone  Nnmher  (202)  732-4202.  To 
ensure  proper  handling,  please 
reference  DHS  Docket  No.  1CE8-2012- 
0003  on  your  correspondence. 


•  Hand  /)e//\’f.’/  \'/C'oii/7er;  Of  fice  of 
Policy;  IL.S.  Immigration  and  Customs 
Iniforcemenl.  Department  of  Homeland 
.S(!cnrity;  Potomac  (ienter  North.  500 
12th  .Street  .S\V..  Washington.  D(;  2053(): 
Telejihone:  (202)  732-42‘t2  between  0 
a. Ill.  and  5  p.m..  Monday  through 
F’riday.  except  Federal  holidays. 

To  avoid  duplication,  please  use  only 
one  ofthe.se  three  methods.  .See  the 
"Pnhlic  l^irticijiation’’  portion  of  the 
SUPPLEMENTARY  INFORMATION  .section 
below  for  instructions  on  snhmitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Y.  Hartman.  Of  fice  of  I’olicy; 
IJ..S.  Immigration  and  (ai.stoms 
Enforcement.  Department  of  Homeland 
.Security;  l^itoniac  Center  North.  500 
12th  .Street  .SW..  Washington.  DC  20530; 
Telephone;  (202)  732-4202  (not  a  toll- 
free  nnmher). 

SUPPLEMENTARY  INFORMATION: 

I.  Submitting  (Comments 

Sin;  the  SUPPLEMENTARY  INFORMATION 
section  in  the  NPRM  (77  l-R  75300)  for 
further  information  on  how  to  comment 
on  the  propo.sals  in  the  NPRM  and  how 
DH.S  will  handle  comments  received. 

The  "Additional  Information”  section 
also  contains  related  information  about 
the  docket,  privacy,  and  the  handling  of 
jiroprietary  or  confidential  business 
information.  In  addition,  there  is 
information  on  obtaining  copies  of 
related  rulemaking  documents. 

II.  Background 

On  December  lU.  2012.  DH.S  issued  an 
NPRM  entitled,  "Standards  to  Prevent. 
Detect,  and  Respond  to  .Sexual  Abuse 
and  Assault  in  Confinement  Facilities.” 
77  F’R  75300.  The  NPRM  recpiired 
commenters  to  submit  their  comments 
for  receipt  by  February  19.  2013.  DH.S 
recently  learned  of  ujicoming 
maintenance  to  the  Federal 
eRulemaking  Portal,  http:// 

WWW. iv^iilat ions. and  the  I'Anleral 
Document  Management  .System  (FDM.S), 
currently  sc.heduh'd  for  Fehruary  10-18, 
2013.  The.se  systems  will  not  be 
available  during  that  time.  To  avoid 
confusion  during  the  end  of  the 
comment  jieriod  and  to  ensure  that  all 
interested  jiarties  have  an  opportunitv 
to  comment  on  the  NPRM.  DH.S  is 
extending  the  comment  period  by  one 
week. 

Absent  unfore.seen  circum.stances, 
DHS  does  not  anticipate  any  further 


tliiirsdav.  tdihriiary  7.  2013 


extension  of  the  comment  period  for 
this  rulemaking. 

Hxtansion  of  (ioniinont  Period 

DH.S  has  determined  that  a  one-week 
(jxtension  of  the  comment  jieriod  is 
sufficient  to  provide  the  imblic  ailecpiate 
time  to  submit  comments, 
notwithstanding  tlu;  projected  outages 
to  the  Fetleral  eRulemaking  Portal  and 
FDM.S.  Accordingly,  the  jniblic 
connmmt  period  for  the  NPRM  is 
extended  through  P’ebruary  28,  2813. 

Christina  K.  McDonald, 

Associate  General  Goiinsel  for  Itefiidatory 
Affairs.  Department  of  Homeland  Seenrity. 

IKK  Doc.  2()i:i-027.">7  t'ii(ui  HM.S  iiin| 

BILLING  CODE  9110-9B-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  318 

[Docket  No.  APHIS-2012-0008] 

RIN  0579-AD70 

Interstate  Movement  of  SharwiI 
Avocados  From  Hawaii 

AGENCY:  Animal  and  Plant  Health 
Insjiection  .Service,  IkSDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  ]n'oposing  to  amend 
the  Hawaii  (juarantine  regulations  to 
allow  the  interstate  movement  of 
untreated  .SharwiI  avocados  from 
Hawaii  into  the  continental  United 
.States.  As  a  condition  of  movement, 
.SharwiI  avocados  from  Hawaii  would 
have  to  be  produced  in  accordance  with 
a  systems  apjiroach  that  would  include 
re(]uirements  for  registration  and 
monitoring  of  places  of  production  and 
packinghouses,  an  orchard  trapjiing 
program,  grove  sanitation,  limits  on 
harvest  jieriods  and  distribution  areas, 
and  harvesting  and  ])acking 
re()uirements  to  ensure  that  only  intact 
fruit  that  have  been  protected  against 
infestation  are  shipped.  This  action 
would  allow  for  the  interstate 
movement  of  .SharwiI  avocados  from 
Hawaii  into  other  .States  while 
continuing  to  provide  protection  against 
the  introduction  of  (luarantine  jiests. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  April  8, 
2013. 
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ADDRESSES:  Yon  may  sul)mit  comments 
by  eitli(;r  ot  the  following  methods: 

•  Fcdcnil  aHiih^iiidkin^  Portal:  Go  to 
http:// WWW. ro<’aIat  ions. gov/tt!(lo(:ainant 
n(>tail:l)=APIIIS-2()  1  'J-OOOH-Oinn . 

•  Postal  Mail/doninwrcial  Dolivcrv: 
.S(!nd  yonr  comment  to  Docket  Nt). 
APHlS-2()  12-0008.  Kegnlatory  Analysis 
and  Development,  PPD,  APHIS,  Station 
3A-03.8,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

Su])porting  ilocuimints  and  any 
comments  we  receive  on  tins  {loi:ket 
may  he  viewed  at  http://www. 
ivgalat  ions. gov/it  !(io(:kotDot(a  I : 

D=APl US-20 1 2-()(H)H  or  in  our  reading 
Room,  which  is  located  in  Room  1141 
of  the  IISDA  South  Building,  14th  Street 
and  Independence  Avenue  S\V., 
Washington,  DG.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  he 
sure  .someone  is  then;  to  help  you, 
please  c:all  (202)  709-7039  before 
coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Lamb,  Regulatory  Policy 
Specialist,  Regidatorv  Goordination  and 
C;omj)liance,  PPQ,  Ai’MKS,  4700  River 
Road  Unit  133.  Riverdale.  MD  20737— 
1231;  (301)  8.'jl-2103. 

SUPPLEMENTARY  INFORMATION: 

Background 

Und(;r  the  regulations  in  7  (TR  part 
318,  “.State  of  Hawaii  and  Territories 
Quarantine  Notices”  (referred  to  h(!low 
as  the  r(;gulations),  tin;  Animal  and 
Plant  Health  Inspection  .Service  (APHl.S) 
of  the  U..S.  Department  of  Agriculture 
(U.SDA  or  the  Department)  ])rohihits  or 
restricts  the  interstate  movement  of 
fruits,  vegetables,  and  other  products 
from  Hawaii.  Puerto  Rico,  the  U..S. 

Virgin  Islands,  and  Guam  to  the 
continental  United  States  to  prevent  the 
spread  of  plant  jjests  that  oc;cur  in 
Hawaii  and  the  territories. 

Among  other  things,  the  regulations 
allow  inter.state  movement  of  .Sharwil 
avocados  from  Hawaii  to  the  continental 
United  .States  only  if  the  avocados 
undergo  fumigation,  or  comhimHl 
fumigation  and  cold  treatment  for  fruit 
flies.  The  regidations  also  allow 
untreated  .Sharwil  avocados  to  move  to 
Alaska,  which  has  a  climate  where  fruit 
flies  cannot  become  established.  APHl.S 
has  received  a  request  from  the  Hawaii 
Dejjartment  of  Agriculture  to  allow 
interstate  movement  of  untreated 
mature  green  .Sharwil  avocado  fruit  into 
the  lower  48  continental  United  .States. 
The  treatments  currently  recpdred  for 
the  moveiiKmt  of  .Sharwil  avoc:ados  c:an 
have  unacc:eptahle  adverse  effects  on  the 
(juality  of  the  fruit. 


We  have  evaluated  the  plant  pest  ri.sks 
associated  with  this  retpiest  and  have 
])n!pared  a  ])e,st  ri.sk  as.sessmenU  (l^RA) 
and  a  risk  management  document- 
(RMD).  The  PRA  id(!ntified  ndevant 
])ests  of  .Sharwil  avocailo  in  Hawaii  and 
examined  the  risks  associated  with  the 
movement  of  .Sharwil  avocados  into  the 
continental  United  .Stat(!s.  The  RMD 
concludes  that  a  systems  a|)])roach 
coulil  effectivelv  nntigate  the  pest  risk 
associated  with  such  movtnnent. 

.System  approaches  have  been  u.sed 
.succ:e.s.sfully  to  authorize  the 
im])ortatiou  of  a  variety  of  fruits  and 
vegetables  under  the  regulations  in  7 
GFR  part  319,  such  as  tomatoes  from 
Spain,  FYance,  Morocco,  (ddle,  and 
C’entral  America  (§  31 9..'j9-28),  citrus 
from  Ghile  ((^  31 9. .'58-38),  and  |)epper.s 
and  pitaya  from  Gentral  America 
(§{?319.'58-4()  and  319..'58-.'5'5).  We  have 
also  successfully  applied  such  an 
ap))roach  to  import  I  lass  avocados  from 
Mexico  under  a  .systems  approach  for 
Stonoina  cotonifor,  seu'd  and  stem 
weevils,  and  fruit  Hies  for  over  8  years 
with  no  interceptions  of  (piarantine 
])ests.  This  propo.sed  rule  de.scrihes  the 
systems  apjjroach  APHl.S  has  develo|)ed 
for  movement  of  fresh  .Sharwil  avocados 
from  Hawaii  into  tin;  continental  United 
.Stat(;s. 

APHl.S  previously  allowed  Hawaiian 
.Sharwil  avocados  to  move  int(;rstate  to 
the  lower  48  continental  Unitcul  .States. 
This  (l(!cision  was  ha.sed  on  rescxircli  in 
the  198()s  that  .showcul  that  mature  green 
Hawaiian  .Sharwil  avocados  are  an 
extr(anely  jioor  host  for  tin;  Oriental 
fruit  fly  [Bactrocora  dorsalis)  and  arc; 
not  naturally  infe.sted  with 
Mediterranean  fruit  (doratitis  capitata 
(Wietlemann))  or  melon  fly  (Bactrocora 
cacarhitao).  However,  in  Fehruarv  1992. 
Ori(;ntal  fruit  fly  larvae  wen;  found  in 
fruit  that  was  qualified  for  interstate 
shipment  from  Hawaii  under  the 
])reviou.s  sy.stems  approac:h.  and  APHl.S 
ended  the  program  based  on  these  larval 
finds  in  an  interim  rule  published  and 
effective  on  Julv  l.'i,  1992  (.'57  FR  31308- 
31307,  Docket  No.  92-081-1). 

More  recent  research  on  .Sharwil 
avocado  host  status  to  fruit  flies  has 
identified  the  weaknesses  of  the  earliiu' 
program  and  suggests  how  a  mnv 
systems  ajjproach  can  he  made  effective. 


'  "Qualiliilivd  I’lilhwiiy-lniliiiliul  Ki.sk  .A.ssiissiiuail 
lor  llio  Movomoiil  ol  Maturo  (;n!(!ii  .SliarwiI 
Avocado.  I’lasoa  Americana  Mill..  Irom  Hawaii  into 
Conlincnial  Unilcd  .Slaliis."  Ax  ailaLIc  at  hllp:// 
i\i\u-.ivoiil(iti(>ns.<i()v/it!(l(>rk(fll)(}lail:l)=APIIIS- 
2l>I2-()(Hm. 

-  "Inlcrslalo  Movianonl  of  Mature  Creen  ‘.Sharwil' 
Avocado.  I’ersea  americana  Mill,  from  Hawaii  into 
the  Continental  Hnittal  .Statcis.”  .Se|)teml)er.  2tHl. 
Avinlahle  at  hllp://n  \v\v.n!gitl(ili(>ns.;.ic>v/it!ilockol 
l)t:l<iil:l}=AI'HIS-2()12-()0(m. 


Litjiiido  ot  (d.  (199.'5)  *  surveyed  for  field 
iidestation  of  fruit  flies  in  matitre  green 
.Sharwil  ttvocados  on  Kona  in  1992  and 
1993.  .Surveys  were  done  in  March- 
Attgttst  1992  and  in  .Septemhttr  1992— 
May  1993.  with  .'5.004  samples,  4,888  of 
which  were  matitre  green  fruits  with 
pedicel  firmly  attached  on  the  tree  at  the 
time  of  sampling.  Out  of  1.047  fruit 
,siun])les  collected  in  March  1992,  4 
mature  green  fruits  with  pedicel  firmlv 
attached  to  the  tree  during  sampling 
were  infe.sted  with  Oriental  fruit  flies; 
only  1  of  the.se  infested  fruit  h;td  no 
morphological  aberration.  During  this 
field  survey,  the  area  was  exj)erienciug 
a  severe  drought,  and  the  only  infested 
.samples  were  found  in  what  were 
considered  late-season  fruits.  All  fruit 
samjdes  during  the  Se})tend)er  1992- 
May  1993  census  had  no  fruit  fly 
infestation.  No  other  species  of  fruit 
flies  were  found.  Litpiido  ot  ok  (199.‘5) 
concluded  that  drought  was  the  primary 
cause  of  the  hrtiakdown  of  resi.stance 
mechanisms  in  .Sharwil  avocados. 

Follett  (2009) investigated  |)uncture 
resistance  of  ‘.Sharwil'  avocados,  tmd 
F’ollett  and  Vargas  (2010)  jtropo.sed  a 
modified  version  of  the  original  systems 
a])l)roach  which  included  measurtts 
adapted  to  this  propo.sed  rule. 

Klungness  ot  al.  (2009)"  found  that  fruit 
fly  populations  were  consistently  low  in 
.SliarwiI  avocado  orchards  in  Hawaii, 
and  found  only  4  larvtte  in  2  fruit  from 
489  fruit  collected  from  the  ground, 
both  fruit  from  the  same  farm. 

This  re.search  suggests  conditions  that 
foster  infestation  by  fruit  flies  may  he 
very  localized  and  specific  to  certain 
areas  and  certain  times.  The  natural 
resistance  of  .Sharwil  avocados  to  fruit 
fiv  infestation  appears  to  break  down 
with  increase  in  fruit  maturity  or  degree 
of  ri])ene.ss  and  after  harvest.  Ba.sed  on 
the  resean:h  by  Litpiido  ot  al.  (199.'5). 
.Sharwil  avocados  are  not  hosts  of 
Oriental  fruit  flies  under  normal 
conditions  hut  may  become  jioor  hosts 
of  Oriental  fruit  flv  under  certain  field 


■' l.if|iiiil().  N.)..  H.T,  Chan  Ir..  and  C.T.  McQnati!. 
Itltl.A.  Hawaiian  t(!|)hritid  Iriiit  llios  (Hiptora); 
lnt(!<irily  of  tlio  inlostation-lnH!  (|narantini! 
pro(:(!(liin!  lor  '.Sharwil'  avocado.  |.  Kcon.  fintomol. 
KK(I): 

'  l''olli!tt.  l’..\.  2f)l)‘).  I’lmctiin!  nisistanco  in 
'.Sharwil'  avocado.s  to  oriental  Irnit  flv  and 
MediterraiUian  fruit  fly  (DiptcM'a:  l'(!phritida(i) 
oviposition.  lonrnal  of  ficonomic  Kntoinoloi’v.  11)2: 
!)2  1-0211. 

'•I'dllotl.  \'ar”as.  K.l,.  laiifi.  fi.lf.  21)11).  A 
.Svstiuns  Approach  to  Mitigate  Oricmtal  fruit  Flv 
Ri.sk  in  '.Sharwil'  .Avocados  fi.xporlud  From  Hawaii. 
Acta  llorticulluiai!.  .Acta  Hoiiicnlturau.  KHt):  4:i0- 
44.'‘>. 

'■Klunj^imss.  I,.M..  Varf^as.  K.l..  Ians.  t'  lL.  .Man. 
K.F..  Kinney.  K.  21)1)0.  .Susceplil)ilily  of  lipe 
.Avocado  to  Invasive  Alien  Fruit  Fli(!s  {'I'ephritidae) 
on  the  Island  of  Hawaii.  Hawaiian  lintoinolosical 
.Soci(!tv  Proceedings.  41:l-i:i  2000. 
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conditions  that  may  include  water  stress 
and  nutritional  denciencies. 

Specifically,  the  failure  in  the;  Sharwil 
avocado  |)rograin  in  U)‘(l  involved 
nnnsnal  conditions  that  included  soft 
fruit  and  uncontrolled  fruit  lly 
populations,  conditions  the  new 
proposiul  systems  a))proach  is  designed 
t(j  avoid. 

The  PRA  identified  one  (|uarantine 
pest  with  a  high  unmitigated  risk 
potential,  the  Oriental  fruit  lly  (B. 
f/orsa/zs  (llendel)).  It  also  identified 
eight  (piarantine  pests  with  medium 
unmitigattul  risk  ])otenlial.  These 
include  the  .scale  inszicts.  mealyhugs. 
and  moths  (Jaroplasias  nihnns  Masked . 
Dysniicocciis  neohm’ijws  I3(;ardsl{;y, 
Mdconellicoccus  hirsiitiis  (Green). 
SHjnwcoccus  viridis  (Newstead). 
Paracocciis  luarffindtiis  Williams  and 
(iranara  de  Willink,  I^sdudococcus 
crvptds  llempel,  Bpiphvds  postvittand 
(\Yalk(*r).  and  Cryptohidhas  gnidialhi 
Milliere.  The  PRA  also  identified  the 
.scale  insect  (mccus  viridis  (Green)  and 
PlddococcdS  minor  (Maskzdl)  as 
(inarantine  jzests  of  concern,  hut  w(! 
recentlv  established  that  these  pe.sts  no 
long(!r  nuuits  our  definition  of  a 
(|uarantine  pest  and  added  them  to  our 
list '  of  jze.sts  that  we  no  longer  regulate. 

The  pests  with  medium  immitigatzul 
risk  potential  can  he  nsadilv  di.scerned 
during  insj)(!Ction  of  avocados,  where 
inspectors  can  see  either  tlu;  pests 
themselves  or  evidence  of  their 
jzre.sence.  W(;  believe  that  spread  of 
the.sc;  pests  can  he  preventcul  by 
insp(!ction  of  a  biometric  sample  of  fruit 
for  (piarantine  pests  of  concern  at  the 
jiackinghouse  facility.  However,  APHIS 
has  determined  that  measures  beyond 
standard  predeparture  inspection  are 
reejuired  to  mitigate  the  risks  posed  by 
B.  dorsdlis. 

Based  on  the  nicommendations  of  the 
RMD.  the  systems  a|)])roach  we  are 
jiroposing  would  recpiire: 

•  Registration,  monitoring,  and 
oversight  of  jilaces  of  jnoduction  to 
ensure  that  the  fruit  is  produced  in 
compliance  with  recpiirements  of  the 
.systems  approach; 

•  An  orchard  sanitation  jirogram 
under  which  fallen  fruit  and  culls  must 
be  removed  from  the  harvest  area; 

•  I'rapjiing  and  orchard  control  for  B. 
dors(dis  ni  the  jilace  of  production; 

•  A  limited  harvest  period  and 
harvesting  recpiirements  to  ensure  that 
the  fruit  are  harvested  only  at  the 
mature  gnien  stage  with  .stems  attached; 

•  Po.st-harvesl  inspection  of  a 
biometric  sample  of  the  fruit; 


’■■fliis  list  c.'in  tH!  vi(!W(!(l  ill  hitpu'/Kvwiv.nphis. 
usdu.'^ov/fyhint  Iwallh/planl  jjasl  inlo/lisnip/iioii- 
n‘}‘-p(rsls.slUml. 


•  Packing  only  at  a  registered, 
screened  packinghouse  that  maintains 
fruit  identity  and  .safeguards  against 
infe.station; 

•  Box  marking  to  maintain  fruit 
identity; 

•  l.imited  distrilnition  areas  for  the 
fruit  in  the  continental  United  .States; 
and 

•  A  com|)liance  agreement  executed 
in  accordance  with  ^  318.1.'3-3(d)  in 
which  the  grower  agrees  to  conpilv  with 
all  the  recpiirements  of  the  .systems 
approach. 

Growers  of  .Sharwil  avocados  who 
wish  to  shi])  to  the  continental  United 
.States  would  have  to  register  their 
orchards  and  jiackinghoiises  with 
APHl.S  so  that  we  can  ensure  that  they 
incHit  the  recpiirements  of  the  systems 
approach  with  regard  to  their  orchards, 
packinghouses,  and  operations,  as 
de.scribed  below.  Registration  also  gives 
APHl.S  the  opportunity  to  visit  and 
insjiect  the  premises  as  nece.ssary  to 
monitor  compliance  and  to  ensure  that 
only  .Sharwil  avocado  trees  are 
harve.sted  for  shipment  under  this 
program.  Hiiring  registration,  growers 
also  should  usiiallv  he  alile  to  sign  the 
compliance  agreement  discussed  below. 

We  would  recpiire  a  place  of 
liroduction  sanitation  program  mainly 
to  ensure  that  fallen  and  damaged  fruit 
and  debris  do  not  facilitate  high  ])est 
pojmlations.  and  to  ensure  that  fallen 
fruit  are  not  inadvertently  collected 
during  harve.st  and  jiacked  with  intact 
mature  fruit  picked  from  the  trees.  This 
is  needed  because,  while  B.  dorsedis 
infestations  in  mature  green  .Sharwil 
with  intact  stems  is  very  unlikely  under 
natural  field  conditions,  the  nature  of 
resistance  .Sharwil  jKissesses  does  not 
ensure  that  infccstation  could  not  occur 
in  overripe,  soft,  or  damaged  fruit.  For 
the  same  reason,  we  would  recjiiire  that 
the  fruit  he  harvested  only  at  the  mature 
hard  green  stage  with  stems  attached. 

Beginning  at  least  1  month  before 
harve.st  begins  and  continuing  through 
the  conpiletion  of  harve.st,  fruit  fly  traps 
would  have  to  be  maintained  in  the 
place  ol  production  where  the  avocados 
were  grown.  Specific  trapping 
recpiirements  would  be  included  in  the 
compliance  agreement  and  would  he 
adjusted  as  neces.sary  to  ensure  that 
trapping  is  effective.  APHI.S-a])|)rove(l 
traps  baited  with  APHI.S-a|)|)r()ve(l  lures 
would  have  to  he  used.  The  producer 
would  have  to  keep  records  of  the  tra]) 
locations  and  fruit  fly  finds  for  each  trap 
and  make  the  records  available  to 
APHl.S  upon  recpie.st.  The  records  would 
have  to  he  maintained  for  at  least  1  year. 
This  condition  would  ensure  the  earliest 
jio.ssible  detection  of  increasing 


jiopulations  of  fruit  flies  in  and  around 
fields  where  avocados  are  grown. 

Additional  specific  trapping 
recpiirements  and  actions  recpiired  if  7i. 
dorsalis  is  found  in  traps  would  bc! 
included  in  the  conpiliance  agreement 
and  would  be  adjusted  as  necessary  to 
ensure  that  trapping  is  effective.  If /i. 
dors(dis  is  detected  by  the  trapjiing  at  an 
actionable  rate  as  specified  in  the 
compliance  agreement,  control  actions 
recpiired  by  the  (:om])liance  agreement 
or  ordered  by  an  inspector  mu.st  be 
taken,  (’.onsistent  with  the 
recommendations  of  the  RMD.  the 
compliance  agreement  would  initially 
reejuire  bait  sprays  ajiproved  by  APHl.S 
to  1)0  used  to  control  fruit  flies  in  the 
orchard  if/?,  dorsalis  is  detected  by  the 
trapping  at  a  rate  above  0.4  Hies  per  traj) 
per  day. 

The  harve.st  period  would  be  limited 
to  November  1  through  March  .31. 
Limiting  the  harvest  season  will  ]irevent 
()verri])e  fruit  that  are  more  .susce])tible 
to  pe.sts  from  entering  the  jiathway.  Late 
in  the  harvest  .season,  overrijie  fruit  are 
more  likely  to  he  found  in  the  orchard 
and  might  be  picked  by  accident. 

Packing  could  be  iierformed  only  at  a 
registered,  screened  |)ackinghouse  that 
maintains  fruit  identity  and  safeguards 
against  infestation.  The  fruit  would  be 
packed  in  boxes  marked  "Distribution 
limited  to  the  following  States;  (X),  GT, 
DF.  DC.  ID.  IL.  IN.  lA.  KS.  KY.  ML.  MD, 
MA.  ML  MN,  MO.  MT,  NL..  NH,  NJ.  NY. 
ND,  OH.  PA,  RI.  SD,  IJT,  VT.  VA.  VYA, 
\YV,  VYl,  and  \YY.’'  The  consignment 
also  would  be  identified  in  accordance 
with  the  recpiirements  of  §.'H8.13-.3(g). 

Di.stribution  of  .Sharwil  avocados  in 
the  continental  Dnited  .States  would  be 
limited  to  32  northern-tier  .States  and 
the  District  of  Ciolnmhia.  The  limited 
distribution  would  ensure  that  if  any 
fruit  with  fruit  flies  are  .shipped,  the 
hosts  and  climate  conditions  at  their 
destination  will  not  allow  them  to 
re])roduce. 

The  allowed  destinations  would  be 
Golorado,  (Connecticut.  Delaware, 

District  of  (Columbia,  Idaho.  Illinois, 
Indiana,  towa,  Kansas,  Kentucky, 

Maine,  Marvland,  Mas.sachn.setts, 
Michigan,  Minnesota,  Missouri, 
Montana,  Nebraska,  New  Hampshire, 
New  jer.sey.  New  York,  North  Dakota, 
Ohio.  Pennsylvania,  Rhode  Island, 

.South  Dakota,  Utah,  Vermont,  Virginia, 
Washington,  West  Virginia.  Wisconsin, 
and  Wyoming. 

\Ye  would  also  recpiire  that  persons 
who  move  avocados  in  accordance  with 
the  regulations  would  have  to  sign  a 
c;om])liance  agreement  agreeing  to 
comply  with  such  conditions  as  may  be 
recpiired  by  an  inspector  in  each  specific 
case  to  prevent  infexstation  of  the 
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avocados  and  si)r(!ad  of  B.  dorsdlis.  1  his  c( 
coin])lianco  aj’rooiiKUit  is  noodod  both  to  a\ 
aid  onforconunit  and  to  ada])t 
iini)h!inontation  of  the  rognlations  to  s] 

each  distinct  situation.  Individual 
compliance  agroonuaits  would  help  to  h 
unsnri!  that  growers  are  not  burdened  by  a 
re(]uirein(!nts  it  they  are  not  necessaiy  ti 
line  to  the  situation  or  o])erations  at 
their  particular  premises,  (’.omjiliance  1' 

agreements  can  also  provide  detailed  ( 

guidance  on  how  to  comply  with  ^  2 

riignlatory  recpiirements  in  a  grower's  c 

particular  situation.  The  nature  and  J 

ojmrations  of  com])liance  agreements  ‘ 

are  described  in  the  current  regnlations  1 
in  §  31  H.l  3-3(d).  Each  compliance  f 

agreement  will  specify  safeguards  i 

necessary  for  the;  jdarticidar  situation. 

Follovving  harvest,  a  biometric  sample 
of  the  fruit  would  he  inspected  by 
APHIS  following  any  post -harvest 
imKHissing.  A  biometric  sample  of  a  size 
determined  by  APHIS  would  he  visually 
insjKicted  for  quarantine  pe.sts.  and  a 
portion  of  the  iVuit  will  he  cut  open  to 
detect  internal  pests,  including  B. 

(hrscilis.  If  any  B.  dorsalis  iin'.  found,  the 
entire  consignment  of  avocados  would 
he  prohibited  from  movement  to  the 
destination  States  allowed  by  this  lule, 
and  the  place  of  production  ])rodncing 
that  fruit  will  he  sus])ended  from  the 
interstate  shipiiKmt  |)rogram  until 
aphis  conducts  an  investigation  and 
ai)pro])riat(5  remedial  actions  have  been 
imj)lenu!nted.  If  any  other  (juamntine 
pests,  hut  not  B.  dors(dis.  are  found,  the 
entire  consignment  of  avocados  will  he 
l)rohihited  from  inter.state  movement 
unless  it  is  treated  with  an  approved 
(juaranline  treatment  monitored  by 

APHIS.  ,  ,  , 

Sharwil  avocados  ])roduced  under 
this  sy.stems  a])proach  will  he  inspected 
by  Aid  flS  as  i)art  of  predeparture 
clearance  inspections  in  Hawaii. 

Infe.sted  consignments  will  he  rejected, 
and  APHIS  will  conduct  tracehack  to 
identifv  and  correct  problems.  When 
nece.ssary,  corrective  action  will  include 
removal  of  the  jjackinghouse  and 
orchard  from  the  interstate  movenmnt 
program. 

Executive  Order  and  Regulatory 

Flexibility  Act 

'I’his  ])roposed  rule  has  been  has  been 
determined  to  he  not  significant  for  the 
pnrj)os(!S  of  Executive  Order  128()(i  and. 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  we  have  analyziul  the 
potential  economic  effeOs  of  this  action 
on  small  entities. 

'I’his  proposcul  rule  woidd  allow  tlie 
interstate  movement  of  untreatiul 
Sharwil  avocados  from  Hawaii  into  the 


contimmtal  United  States  if  the 
avocadt)s  are  produced  in  accordance 
with  a  sy.stems  apiiroach  to  prevent  the 
si)r(!ad  of  B.  dors(dis  and  other  pests. 

The  2007  Oen.sns  of  Agriculture 
rei)orted  that  there  were  a  total  ol  8,245 
avocado  farms  in  the  United  States,  with 
about  70  ])ercent  in  California,  13 
l)erc,ent  in  Hawaii,  and  11  percent  in 
l-’lorida.  Average  gross  receipts  for 
California  avocado  ])roducers  for  the 
2()()7-()8  season  was  about  S52.700. 
c,omi)ared  to  average  nu'.eijJts  of  about 
812,700  for  Florida’s  growers  and  about 
8750  for  Hawaii’s  growers.  The  Small 
Busine.ss  Administration’s  small-entity 
standard  for  avocado  farms  is  annual 
receii)ts  of  not  more  than  8750.000. 
While  nearly  all  U.S.  avocado 

o])erations  are  small  entities,  it  is 

evident  that  there  is  significant  variation 
among  the  threi;  States  in  average  farm 


We  antieijjate  that  Sharwil  avoc:ado 
consignments  from  Hawaii  to  the 
mainland  would  total  about  180  metric 
tons  ])er  year,  ecjnivalent  to  about  one- 
half  of  1  percent  of  the  U.S.  supi)ly  of 
non-Hass  avocados  and  to  less  than  one- 
twentieth  of  1  percent  of  the  U.S.  supply 
of  all  avocado  varieties.  They  would  he 
shipi)ed  between  November  and  March. 
sni)i)lemenling  winter  supplies. 

Hawaii  avocado  production  is 
e.stimated  at  1.0  million  pounds  for  the 
2008-00  season,  and  000.000  pounds  for 
the  2000-10  .season.  'I’he  decline 
appears  to  he  a.ssociated  with  adver.se 
weather  conditions. 

Avocado  jiroduction  in  the  United 
States  largely  takes  place  in  Cialifornia, 
where  nearly  all  of  tin;  fruit  grown  is  of 
the  small,  dark-colored,  rongh-skinned 
Hass  variety.  In  Florida  and  Hawaii, 
varieties  like  the  Sharwil,  which  is 
much  larger  and  bright  green  in  color, 
are  predominant.  Most  avocado  imports 
and  exi)orts  by  the  United  States  are 
Hass.  Given  t)ur  limited  understanding 
of  the  strength  of  consumers’ 
preferences  for  the  various  avo(:ado 
varieties  (that  is,  their  degree  of 
snhstitutahility).  we  consider  potential 
(diects  of  the  propo.sed  rule  lor 
])roducers  of  non-Hass  varieties  as  well 
as  for  all  U.S.  avocado  farmers.'* 

While  the  proposed  rule  would 
benefit  Hawaiian  avocado  producers  by 
allowing  them  to  use  a  systems 
ajjproach  to  mitigate  pest  risk,  making 

"OiK!  iiulicntor  ot  (listiiu:!  niiirkias  is  si/ahlo  iii'ici 
(liHiaiMicds.  l•■ol•  till!  tmir  iiniiluclion  yuais  2IIOl>-tl7 
llin)Uf>li  20(1!)- H).  (’.alirDi  nia  avocados  liad  an 
aviiraf-i!  wliolcsali!  prico  of  !Hi  taints  pur  ponnd. 
(.oniiiariitl  to  70  cents  pur  pound  for  1  lawaii 
avocados  and  30  cents  per  pound  for  Florida 
avocados.  (201 1  Agricultural  .Statistics  Annual. 
Table  .'i-IO.  hllp://\\  »  n  -iuis!;.us(l(i.<’i>\  / 
PiP,licaticms/A<i_Slc,lislics/:i()ll/ClupA^^^^^^ 


the  sale  of  Sharwil  avocados  to  the 
continental  United  States  more 
economicallv  feasible,  the  (juantity  that 
is  expected  to  he  .shijiiJed  would  not 
significantly  affect  the  mainland 
avocado  market  overall  or  the  more 
limited  market  for  non-Hass  varieties. 
With  imports  providing  one-third  of  the 
U.S.  siqiplv  of  non-Hass  avocados  and 
Iwo-thirds'of  the  U.S.  sniiply  of  all 
avocados,  anv  effects  of  the  proposed 
rule  for  U.S.  mainland  producers  would 
he  further  muted.  Moreover,  the  Sharwil 
avocados  from  Hawaii  would  he 
shi])j)ed  between  November  and  Man.h. 
when  there  is  increased  reliance  on 
foreign  sujTpliers.  Any  market  effects  of 
the  propo.sed  rule  could  he  expected  to 
he  borne  proportionately  by  avocados 
supplied  from  abroad  during  the  winter 
months. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  nnmher  ol  small  entities. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  A.ssistance 
under  No.  10.025  and  is  .subject  to 
Executive  Order  12372.  which  reciuires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  C.FR  part 
3015.  snhpart  V.) 

Executive  Order  12888 

'Fhis  proi)osed  rule  has  been  reviewed 
under  Executive  Order  12988.  (,ivil 
justice  Reform.  If  this  proposed  rule  is 
adoi)ted;  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  he  preempted;  (2)  no 
retroactive  effect  will  he  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  he  reepnred  before  parties  may 
file  suit  in  court  challenging  this  ride. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  at  saq.],  the  information 
collection  or  recordkeej)ing 
requirements  included  in  this  piopo.sed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  I’lease  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB,  Attention; 

Desk  Officer  for  Al’HlS.  Washington.  DC 
20503  Please  state  that  vour  comments 
'  refer  to  Docket  No.  AIM  ll.S-201 2-0008. 
Please  send  a  copv  of  vour  comments  to; 
(1)  Docket  No.  APHIS-2012-0008. 
Regulatory  Analysis  and  Develoimient, 
PPD.  AIMIIS.  Station  3A-03.8.  4700 
River  Road  Unit  118,  Riverdale.  MD 
20737-1238.  and  (2)  (Clearance  Officer, 
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(K’.IO,  IISDA,  room  404-\V,  14th  Street 
and  Independence  Avenue  S\V., 
Washington,  DC]  202.')().  A  coininent  to 
OMH  is  l)est  assnnjd  of  liaving  its  full 
effect  if  OMH  receives  it  within  80  days 
of  ])ni)lication  of  this  proposed  rule. 

Allowing  the  interstate  inovenuait  of 
Sharwil  avocados  from  Hawaii  into  the 
continental  llnitinl  States  would  riuiuin! 
|)rodnction  and  packinghon.se  site 
registrations,  box  markings,  and 
compliance  agnuamaits.  We  are 
soliciting  comments  from  the  public  (as 
well  as  affect(!d  agencies)  concerning 
onr  proposed  information  collection  and 
recortlkeej)ing  re(]uirements.  These 
comments  will  helj)  us: 

(1)  Kvaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  ])roj)er  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility: 

(2)  Kvaluate  tlu;  accairacy  of  our 
estimate  of  the  burden  of  the  projjo.scal 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(8)  Fnhance  the  (juality,  utility,  and 
clarity  of  the  information  to  he 
colhicted:  and 

(4)  Minimi/e  the  burden  of  the 
information  collection  on  tho.s(!  who  an; 
to  njspond  (such  as  through  the  use  of 
a|)propriate  automated,  ehictronic, 
mechanical,  or  otluM'  technological 
colhiction  t(!chni(iues  or  other  forms  of 
information  technology:  e.g.,  |)i!rmitting 
electronic  suhmi.ssion  of  r(!S])onses). 

Fs/h/iu/e  of  InuxUu}:  Public  reporting 
burden  for  this  collection  of  information 
is  e.stimatcul  to  average  ().()87.')4()  hours 
pc'r  resj)on.se. 

Uospondonts:  Produc(!rs  and 
imj)orter.s  of  avocados. 

Esliincitocl  (tnnual  nunihor  of 
rosfjondonts:  80. 

Estimatod  annual  ninnbor  of 
rasiJonsos  pov  rospondont:  .51 .5. 

Estiinatod  ainnud  mnnhar  of 
i'osi)onses:  1,545. 

Estiinatod  total  annual  hurdon  on 
respondents:  58  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  e(]ual  the  ))roduct  of  the  annual 
iiumlx^r  of  r(!spon.ses  multi])lied  hv  the 
reporting  hurclen  jjer  respon.se.) 

(]opies  of  this  information  collection 
can  h(!  ohtaimul  from  Mrs.  (]eleste 
Sickles.  APHIS’  Information  (]oll(u;tion 
Coordinator,  at  (801 )  851-2008. 

K-(iovernmenl  Act  (]omplianf:« 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  F-Covernment  Act 
to  promote  the  use  of  the  Internet  and 
other  information  technologies,  to 
l)rovide  increased  opjjortunities  for 
citizen  access  to  Covernment 


information  and  .servic(!s,  and  for  other 
purposes.  For  iidbrmation  pertinent  to 
E-Covernment  Act  compliance  related 
to  this  ])ropo.sed  rul(!,  |)iease  contact 
Mrs.  Cele.ste  Sickles,  APHIS’ 

Information  (]ollection  (]oordinator,  at 
(801)  851-2008. 

Lists  of  Subjects  in  7  (]FR  Part  818 

(]otton.  Cottonseeds,  Fruits,  Cuam. 
Hawaii,  Plant  di.sixises  and  p(!st.s.  Pimrto 
Rico.  Quarantine.  Trans])ortation. 
Vegetables,  Virgin  Islands. 

Accordingly,  we  propose  to  amend  7 
CFR  part  818  as  follows: 

PART  318— STATE  OF  HAWAII  AND 
TERRITORIES  QUARANTINE  NOTICES 

■  1 .  The  authority  citation  for  part  818 
continues  to  read  as  follows: 

Authority:  7  U.S.f],  7701-7772  and  7781- 
7780:  7  Cl'R  2.22.  2.80.  and  :{71.:i. 

■  2.  A  new  §  818.1.8-20  is  added  to  read 
as  follows: 

§318.13-20  Sharwil  avocados  from  Hawaii 
to  continental  United  States. 

Commercial  shipments  of  .Sharwil 
avocados  may  he  moved  inter.state  from 
Hawaii  to  the  continental  United  .States 
without  treatment  under  the  following 
conditions: 

(a)  Ilegistration.  Persons  wishing  to 
move  .Sharwil  avocados  in  accordanct; 
with  this  section  mu.st  regi.st(;r  the 
avocados’  place  of  production  and  the 
j)ackinghouse  that  packs  the  avocados. 

A  registration  form  may  he  obtained 
from  local  APHl.S  offices  in  Hawaii. 
Persons  registcuing  jilaces  of  ])roduclion 
or  packinghouses  mu.st  agree  to  allow 
inspectors  access  to  the  ])lace.s  of 
production  and  packinghouses  as 
necessary  to  monitor  compliance  with 
this  section. 

(h)  Grove  sanitation.  Avocado  fruit 
that  has  fallen  from  the  trees  mu.st  he 
removed  from  each  place  of  |)roduction 
at  least  once  every  7  days  and  in 
compliance  with  any  schedule  speciluul 
in  the  comi)liance  agrecnnent  requinnl  in 
paragraph  (h)  of  this  section.  Fallen 
avocado  fruit  may  not  he  included  in 
field  containers  of  fruit  brought  to  the 
packinghouse  to  ht;  |)acked  for  inter.state 
movciinent. 

(c)  Trapping  and  orchard  control.  (1) 
Beginning  at  lea.st  1  month  before 
harvest,  the  ])lac(;  of  j)roduction  of  the 
avocados  must  hav(!  a  trap])ing  system 
in  place  for  li.  dors(dis  that  com])lies 
with  all  conditions  specified  in  the 
comj)liance  agreement  recjuired  in 
j)aragra])h  (h)  of  this  section.  APHl.S- 
a])])roved  traps  and  APHl.S-approved 
lures  mu.st  he  used,  and  the  j)lace  of 
|)roduction  or  the  ])ackinghou.se  mu.st 
retain  for  at  lea.st  1  year  tlata  regarding 


the  numher  and  location  of  the  traps,  as 
well  as  any  fruit  flies  that  have  been 
caught,  and  make  this  iidbrmation 
available  to  APHl.S  upon  reciuest. 

(2)  If  E.  dorscdis  is  detected  hv  the 
trajiping  at  an  actionable  rate  as 
specified  in  the  compliance  agreement, 
control  actions  recjuired  hv  the 
compliance  agreement  or  ordered  by  an 
inspector  must  he  taken. 

(d)  Harvesting  requirements. 

Avocados  may  only  he  harvested 
between  November  1  and  March  81. 
Avocados  mu.st  he  hard  ripe  fruit  at  the 
mature  green  stage  with  stems  attached. 
Fruit  must  not  indent  with  moderate 
finger  jiressure  and  no  jiart  of  the  fruit 
shall  he  soft.  The  fruit  must  he  moved 
to  a  registered  packinghouse  within  12 
hours  of  harvest  or  mu.st  he  protected 
from  fruit  fly  infestation  until  moved. 
The  fruit  must  he  safeguarded  by  an 
insect-])roof  screen  or  pla.stic  tarpaulin 
while  in  transit  to  the  packinghouse  and 
while  awaiting  packing. 

(e)  Packinghouse  requirements. 

During  the  time  regi.stered 
])ackinghou.se.s  are  in  use  for  ])acking 
avocados  for  movement  to  the 
continental  United  .States,  the 
packinghou.ses  may  only  accept 
avocados  that  are  from  regi.stered  jilaces 
of  production  and  that  are  produced  in 
accordance  with  the  retiuirements  of 
this  section  and  of  the  compliance 
agreement  reiiuired  in  jiaragraph  (h)  of 
this  section. 

(1)  Avocados  must  he  jiacked  within 
24  hours  of  harvest  in  an  insect- 
exclusionary  ])ackinghon.se.  y\ll 
openings  to  the  outside  of  the 
packinghouse  must  he  tiovered  hv 
screening  with  openings  of  not  more 
than  1.6  mm  or  by  some  other  harrier 
that  jirevents  pests  from  entering. 

(2)  Fruit  must  he  packed  in  insect- 
proof  packaging,  or  covered  with  insect- 
proof  mesh  or  a  plastic  tarpaulin,  for 
transport  to  the  continental  United 
.States.  These  safeguards  must  remain 
intact  until  arrival  in  the  continental 
United  States. 

(8)  Fruit  boxes  mu.st  he  clearly  marked 
“Distribution  limited  to  tin;  following 
.States:  CO,  CT.  DE,  DU.  ID.  IL,  IN,  lA, 
KS.  KY.  ME,  MD,  MA.  MI.  MN.  MO. 

MT.  NE..  NH.  NJ.  NY,  ND,  OH,  FA.  Rl, 
SD.  UT.  VT,  VA.  WA.  \VV,  VVl,  and  WY’’ 
and  each  consignment  must  he 
identified  in  accordance  with  the 
requirements  of  §  818.18-8(g). 

(1)  Inspection.  A  biometric  sample  of 
a  .siz(!  determined  hv  AFllkS  will  he 
visually  inspected  for  (juarantine  ])e.sts 
hv  an  inspector,  and  a  portion  of  the 
fruit  will  he  cut  oj)en  to  detect  internal 
pests,  including  B.  dorsalis.  If  any 
(jiiarantine  jje.st.s  are  found,  tlx!  entire 
consignment  of  avocados  will  be 
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prohil)il(ui  from  interstate  movement 
unless  it  is  treated  with  an  a])|)rove(l 
ciuarantine  treatment  monitored  l)y 
APHIS.  If  any  U.  dorsalis  uri'.  found,  the 
entire  consigmmmt  of  avocados  will  he 
])rohil)ited  from  interstate  movem(!nt, 
and  tlu!  ])lace  of  ])rodnction  producing 
that  fruit  will  he  suspended  from  the 
inter.stati!  shi])ment  j)rogram  until 
APHIS  conducts  an  investigation  and 
appropriate  remedial  actions  have  been 
implemented. 

(g)  Limitad  disliihution.  No  .Sharwil 
avocados  moved  under  this  program 
may  he  shipped  to  locations  in  the 
continental  United  States  other  than 
(lolorado,  Connecticut.  Delaware, 

District  of  (iolumhia,  Idaho,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky, 

Maine,  Maryland.  Massachusetts, 
Michigan.  Minnesota.  Missouri, 

Montana.  Nebraska.  New  Hampshire, 
New  ler.sey.  New  York,  North  Dakota, 
Ohio,  Pennsylvania,  Rhode  Island, 

South  Dakota,  Utah,  Vermont.  Virginia. 
Washington,  West  Virginia.  Wisconsin, 
and  Wyoming. 

(h)  Coinplianca  agraeiuHnt.  Persons 
wishing  to  move  avocados  in 
accordance  with  this  .section  must  sign 
a  comj)liance  agreement  in  accordance 
with  §318.13— 3(d)  of  this  j)art  in  whic:h 
he  or  she  agrees  to  comply  with  such 
c:onditions  as  may  he;  recjuired  hy  the 
inspector  in  each  s|)ecific  case  tt) 
j)revent  infestation. 

lloiu!  in  Washington.  DC.  this  411i  day  of 
l''(!l)inarv  2013. 

Kevin  Shea, 

Acliiig  Adininisirator.  Animal  and  Plant 
Hrahb  Inspect  ion  Service. 

IFR  Hoc.  2013-02781  Filed  2-0-13;  am| 

BILLING  CODE  3410-34-P 

DEPARTMENT  OF  ENERGY 
10CFR  Part  430 

[Docket  No.  EERE-2011-BT-TP-0054] 

RIN  1904-AC63 

Energy  Conservation  Program:  Test 
Procedures  for  Residential  Clothes 
Dryers 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Dejiartment  of 
Energy. 

ACTION:  Supjilemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  II.S.  Department  of 
Energy  (DOE)  jiroposes  to  amend  its  te.st 
procedures  for  residential  clothes  drvers 
established  under  the  Energy  Policy  and 
Oonservation  Act.  The  proposed 
amendments  would  clarify  the 
installation  conditions  for  console 


lights,  the  method  for  measuring  the 
drum  ca])acity,  the  maximum  allowable 
scale  range,  and  the  allowable  use  of  a 
relative  luimiditv  meter. 

DATES:  DOE  will  accept  comments,  data, 
and  information  regariling  this 
sn])plemental  notice  of  projio.sed 
rulemaking  (SNOPR)  no  later  than 
March  18,  2013.  See  .section  IV,  “Public 
Particijiation,”  for  details. 

ADDRESSES:  Any  comments  submitted 
must  identify  the  SNOPR  on  Test 
Procedures  for  Residential  Clothes 
Dryers,  and  provide  docket  numher 
EERI':-201  l-BT-TP-()0.'i4  and/or 
regulatory  information  luunher  (RIN) 
1904-AC83.  Ciomments  may  he 
submitted  using  any  of  the  following 
methods: 

1.  Fadoral  aHidanuiking  Porpd: 
mvw.ragulations.oov.  Follow  the 
instructions  for  submitting  comments. 

2.  Email:  I{CDAT-2()n-TP-()()54@aa. 
doa.gov.  Include  docket  numher  EERE- 
2()ll-I3T-TP-()054  and/or  RIN  1004- 
A(^03  in  the  subject  line  of  the  message. 

3.  Mail:  Ms.  Brenda  Edwards,  IJ.S. 
Dc;])artment  of  Energy,  Building 
'rechnologies  Program,  Mailstop  EE-2), 
loot)  Independence  Avenue  S\\h, 
Washington.  DC  20r)8.'5-01 21 .  If 
possible,  please  submit  all  items  on  a 
comj)ac:t  disc  (CiD).  in  which  cas(!  it  is 
not  nece.ssarv  to  include  ])rinted  copies. 

4.  Hand  Dalivan'/Couriar:  Ms.  Brmida 
Edwards,  U.S.  Department  of  Energv. 
Building  Technologies  Program,  (ith 
Floor,  050  E'Enfant  Plaza  SW., 
Washington.  DC  20024.  Tele|)hone: 
(202)  588-2t)45.  If  possible,  plea.se 
submit  all  items  on  a  CD.  in  which  case 
it  is  not  necessary  to  include  jirinted 
c:opies. 

For  detailed  instructions  on 
submitting  comments  and  additional 
information  on  the  rulemaking  proce.ss, 
see  section  IV  of  this  document  (Public 
Partici|)atiou). 

Docket:  The  docket  is  available  for 
review  at  \v\v\v. regulations.gov, 
including  Federal  Register  notices, 
framework  documents,  public  meeting 
attendee  lists  and  transcripts, 
comments,  and  other  su])])orting 
docmnents/materials.  All  documents  in 
the  docket  are  li.sted  in  the  ivn  u’. 
regulations.gov  index.  However,  not  all 
documents  listed  in  the  index  may  he 
publicly  available,  such  as  information 
that  is  exempt  from  public  disclosun;. 

A  link  to  the  docket  web  i)age  can  he 
found  at:  hltp://\v\viv. regulations.gov/ 
it!do(:ketDelaiI:dct=EIi%252BPR%252 
BN%252m)%252BSI{;rpp=  I  ():po=():D= 
EEBE-2()t  J-BT-TP-()()54.  This  web  page 
will  c;ontain  a  link  to  the  docket  for  this 
notice  on  the  wivw. regulations. gov  site. 
The  WWW. reguIations.gov  web  page 


contains  instructions  on  how  to  access 
all  documents,  including  public 
comments,  in  the  docket.  See  section  IV 
for  information  on  how  to  submit 
conuneuts  through 
www.reguIations.gov. 

For  further  iuformation  on  how  to 
submit  a  c:onunent  or  review  other 
public  comments  and  the  docket, 
contact  Ms.  Brenda  Edwards  at  (202) 
588-2045  or  email:  Brenda. Edwards@ee. 
doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stephen  Witkowski,  U.S. 

D(;partment  of  Energy,  Energy 
Efficiency  and  Renewable  Energv, 
Building  Technologies  Program,  EE- 
2),  loot)  Indei)endence  Avenue  SW.. 
Washington,  DU  2058.5-0121.  Tel.: 
(202)  588-7483.  Email:  Stephen. 

I  Vitkowski@ee.doe.gov. 

Ms.  Elizabeth  Kohl,  U..S.  Department  of 
Energy,  Office  of  the  General  Counsel, 
1000  independence  Avenue  .SW., 
Washington,  DC,  2058.5-0121.  Tel.: 
(202)  588-770(),  Email:  Eli/Aibeth. 
Kohl@lui.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Aiilliorilv  and  llackgroiiiul 

A.  CeiKiral  Test  I’rocediirc!  KiiUanakiiig 
I’rocciss 

15.  IK)F  Cl()lli(!s  DryiirTesI  Procedure 

II.  Discussion 
A.  Proposals 

15.  Coin))liiince  Willi  Ollier  EPOA 
Kecpiirenienls 

III.  Procedural  Issues  and  Kegulalory  Review 
A.  Review  Under  Executive  Order  12H8f) 

15.  Review  Under  the  Regulatory  Flexibility 

Act 

C.  Review  Under  the  Pa|)erwork  Reduction 
Act  of  1903 

I).  Review  Under  the  National 
Environnieiital  Polii;y  Act  of  lOtiO 
E.  Review  Under  Executive  Order  13132 
E.  Review  Under  Executive  Order  12088 
O.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1 993 

II.  Review  Under  the  Treasurv  and  Oeneral 
Government  Ajijirojiriations  Act.  1999 
1.  Review  Under  Executive  Order  12831) 

).  Review  Under  the  Treasurv  and  General 
Government  Ajiprojiriations  Act.  2001 
K.  Review  Under  Executive  Order  13211 
E.  Review  Under  .Section  32  of  the  Federal 
Energy  Administration  .Act  of  1974 

IV.  Public  Partici]iation 

A.  .Submission  ofGoniments 

15.  kssues  on  Which  DOE  .Seeks  Gommenl 

1.  Console  Eights 

2.  Drum  Capacity  Measurement 

V.  Approval  of  the  Office  of  the  .Secretary 

I.  Authority  and  Backgrouiicl 
Titlo  III  of  tlu;  Energy  Policy  and 
Conservation  Act  (42  II.S.C.  8201.  et 
seq.:  “EPCA”  or  “the  Act")  .sets  forth  a 
varietv  of  })rovision.s  designed  to 
improve  etiergy  efficiency.  (All 
references  to  EPCA  refer  to  the  statute 
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as  amended  ihrougli  the  Energy 
Independence  and  Secnritv  Act  of  2007 
(ELSA  2007).  Public  Law  110-140  (Dec. 
10,  2007)).  Part  15  of  title  Ill,  which  for 
editorial  rea.sons  was  re-d(;.signated  as 
Part  A  upon  codification  in  the  IJ.S. 

Code  (42  l).,S.C.  8201 -OOOt)).  establishes 
the  "Energy  Con.servation  Program  for 
(;onsnm(;r  Products  Other  Than 
Antoniohiles.”  (Covered  consumer 
|)rodncts  include  clothes  dryers,  the 
subject  of  today's  notice.  (42  II.S.C,. 
8202(a)(a)) 

Under  EPC.A.  this  program  consists 
essentially  of  four  parts:  (1)  Te.sting.  (2) 
labeling.  (3)  Federal  energy  conseryation 
standards,  and  (4)  certification  and 
enforcement  procedures.  The  te.sting 
retinirenients  consist  of  test  |)nH:edures 
that  manidacturers  of  coyered  products 
miKst  use  (1)  as  the  basis  for  certifying 
to  DOE  that  their  jnoducts  comply  with 
the  a|)plical)le  energy  con.seryation 
standards  adopted  under  EPCA,  and  (2) 
for  making  representations  about  the 
efficiency  of  those  jnodncts.  Similarly, 
DOE  must  use  these  test  re(]uirements  to 
determine  whether  the  products  comply 
with  any  relevant  standards 
])romnlgated  under  EPCA. 

A.  CUm(‘ial  'Fast  Procaduva  Ihilaniakin}’ 
Proci'ss 

Under  42  U.S.C,.  (5283,  Id’C.A  sets  forth 
the  criteria  and  procedures  DOE  must 
follow  when  |)rescril)ing  or  anumding 
t(!st  procedures  for  covered  products. 
EP(’A  in'ovides  in  relevant  ])art  that  any 
te.st  proctidnnis  pre.scrihed  or  amended 
under  this  section  must  he  reasonahly 
designed  to  produce  test  results  that 
measun;  energy  efficiency,  energy  use  or 
estimated  annual  ojjerating  c;ost  of  a 
covered  j)roduct  during  a  representative 
average  use  cycle  or  period  of  use  and 
not  he  unduly  burdensome  to  conduct. 
(42  U.S.C.  82'‘)3(h)(3)) 

In  addition,  if  DOE  determimjs  that  a 
test  procedure  amendment  is  warranted, 
it  must  publish  proj)osed  te.st 
])rocedure.s  and  offer  the  public  an 
opportunity  to  present  oral  and  written 
comments  on  them.  (42  U.S.C. 
8293(b)(2))  In  any  rulemaking  to  amend 
a  te.st  procedure.  DOE  must  also 
determine  to  what  extent,  if  any,  the 
propo.sed  test  j)rocedure  wonhl  alter  the 
measured  energy  efficient:y  of  any 
covenul  ])rodnct  as  determined  under 
the  existing  te.st  procedure!.  (42  U..S.(k 
(i293(e)) 

li.  DOE  Clothas  Dixar  Fast  Procedure 

doe’s  test  j)rocedures  for  clothes 
dryers  are  codified  in  appendix  D  and 
appendix  Dl  to  snbpart  15  of  Title  10  of 
lh(!  (;ode  of  Federal  Regulations  ((3"R). 
For  background  on  the  e.stablishment  of 
the  first  DOE  test  j)rocedur(!  for  clothes 


dryers  and  snb.seupient  amendments  to 
those!  ]n'oe;eelnre!.s.  anel  the  rulemaking 
histeny  fe)r  te)el:iy’s  snpi)leme!ntal  ne)tie:e! 
e)f  pre)])e)seel  ridemaking  (SNOPR), 
ple!ase  seu!  the  NOPR  pnblisheel  on 
lemmirv  2,  2013.  (78  FR  1.'j2)  ()<mn<uy 
2013  NOPR).  In  teielay’s  SNOl’R.  DOE 
consieliM's  ineinirie!s  frenn  test 
l;ibe)ratorie!S  re!garehng  .spe!e;ifie: 
provisions  in  the  cnrre!nt  e;le)tlu!s  elrye!r 
test  i)roe;e!elnre!.s.  DOE  will  preiviele 
fnrthe!]'  ri!spe)n.se  to  e;e)innu!nts  re!i;eiveel 
em  the  )anuary  2013  NOPR,  as 
appropriate,  in  any  final  rule  to 
establish  ame!neleel  teist  pre)ce!iluri!s. 

II.  Discussion 

A.  Proposals 
Console  Eights 

Se!e;tion  2.1  in  10  C]FR  part  430, 
snbpart  15,  ajipimelices  D  and  Dl 
spe!cifi(!s  for  the  installation  conehtions 
that  all  console  lights  or  other  lighting 
systems  that  ilo  not  e:onsume!  more  than 
10  watts  shall  be  elisconnee:te!il  elnring 
the  e:le)tbe!.s  elryer  active  meiele  t(!st  e:yi:le!. 
DOE  riiceiveHl  an  ine|nirv  reHiiie.sting 
e;l;irifii'.atie)n  eif  this  preivisieni.  DOE 
neiteis  that  this  jirovision  w;is  eniginally 
aele)])te!el  in  a  fined  rule  Iheit  was 
pnblisheel  in  the  P’ederal  Register  em 
.Seiptembe!!'  14,  1‘)77  (.Sejitembe!!'  l‘)77 
Final  Rule).  42  FR  48145,  48148,  481.50. 
DOE  inteneleel  this  preivisiem  to  eipply  tei 
em  oleler  genereitiem  of  eeleithes  dryers 
existing  eit  the  time  of  the  September 
1977  Final  Rule  that  useel  task  lights  te) 
illuminate  the  area  eif  the  elryer  for 
i;onsume!rs  eleiing  the  leiundry  that  eliel 
ne)t  proviele  any  fnneetiem  relateel  te)  the 
drying  ])roe;e).ss  during  the  elrying  cycle. 
Newer  gemereition  clotlu!.s  elryims 
e!(inipj)eel  with  electreenie:  contre)ls  may 
have  control  .setting  indicators  such  as 
imlicateer  lights  showing  the  cye;le 
progreission,  temjierature  or  elryness 
settings,  or  e)ther  cycle  fune;tion.s.  In 
cenitrast  te)  the  task  lighting  of  oleler 
generatie)!!  elryers,  the.se  indie:ate)r  lights 
associateel  with  e;ye:le!  settings  e)r  the 
elrying  e)pe!ratie)n  are  fully  inte!grate!el 
inte)  the  cle)the!s  dryer  ce)ntrol  j)rinte!el 
cire;uit  beeards  (PC15.s).  In  aelelitieen. 
eli.se:onne!e:ting  sue:h  lights  we)nld  reiepiire 
e!xtracting  the  ce)ntre)l  P(;i5  fre)m  the 
elrye!!'  anel  either  i)hysie;ally  e;utting  off 
the  inelicator  lights  e)r  eleistreeying  their 
ele!e:trie;al  signal  trae:e!.s  eitched  e)n  the 
PC15. 

y\.s  a  reisnlt  e)f  the!se!  efiffe!re!nc:e!.s,  DOE 
preeposes  te)  e:larify  in  .se!c:tie)n  2.1  in  both 
appemelices  D  anel  Dl  that  “e:e)n.se)le! 
lights  e)r  e)ther  lighting  sy.stemis”  re!fe!r.s 
te)  task  lights  that  ele)  ne)t  i)re)yiele!  any 
function  elnring  the  elrying  e:ye;le!  rehiteel 
te)  the  elrying  pre)e;e!.ss,  rather  than  the 
e:e)ntre)l  seating  inelie;ate)r.s  in  neiweir 
ge!ne!ratie)n  edothes  elryers  with 


eleulreenie:  e:e)ntre)l.s.  DOE  alse)  pre)po.se!s 
te)  e;larify  that  e;e)ntre)l  .se!tting  inefie;ate)r.s 
sue;h  eis  inelie:ate)r  lights  .she)wing  the 
e:ye:le  pre)gi’e!ssie)n.  temperature  e)r 
ilryne!.s.s  settings,  e)r  either  e;ye:le! 
fimelieins  sheiidel  neit  be  ili.se;e)nne!e:te!el 
elnring  the!  ae:tive!  meiele  te!st  e'.ye;le!. 

Drum  Cci]):ie:ity  Mexisuremients 

,Se!e:tie)n  3.1  in  10  CFR  ji.irt  430, 
snbpart  15.  iippe!nelie:e!s  D  anel  Dl 
.spe!e:ifie!.s  that  when  measuring  elrnm 
e:apae;ity,  the  elrnm  shall  be  filleul  with 
weite!!'  te)  a  lewel  eleitermineel  by  tbe 
inte!r.se!e:tie)n  eif  the  eloeir  plane  anil  the 
loaeling  port,  in  aelelition,  .see:tie)n  3.1 
.spee:ifie!s  that  volume  shoulel  be  aeliieel 
or  subtracteel  as  aj)])re)priate  elepeneling 
on  whether  the  jilastic  bag  useel  for  the 
measurennemt  preitrueles  inte)  the  elrnm 
interior.  DOE  receiveel  an  inepiiry 
reejueisting  e:larificcition  of  this 
reHiuiremient.  In  toelay’s  SNOPR.  DOE  is 
pre)|)e)sing  to  ainenel  se!e:tie)n  3.1  to 
e.larify  that,  feir  the  menisurement  eif  the 
elrnm  e:a])ai:ity.  the  interse!e;tie)n  of  the 
eloor  j)lane  anel  the  loaeling  port  refeas 
to  the  uppermost  eelge  eif  the  elrnm  that 
is  in  e:e)ntcict  with  the  eloor  seud  anel  that 
voliime  sheinlel  be  aeliieel  or  subtracteiel 
from  tbe  ineasureel  water  fill  yohnne  to 
ae;e:e)unt  for  any  s));u:e!  in  the  elrnm 
interior  not  measnreel  by  water  fill  (e.g.. 
.spae:e  oe;e:npie!el  by  the  eloor  preitrneling 
into  ilu!  elrnm  interieir). 

Maximum  Alleiwable  Se.ale  Range 

.See;tie)n  2.4.1  in  A])j)e!nelix  D  anel 
Appemelix  Dl  .spe!e:ifie).s  that  the 
weighing  se:ale!  lor  the  test  e:le)th  .shall 
have  a  range  eif  0  to  a  maxiinnm  of  30 
pounels  with  a  resolution  of  at  least  0.2 
ounces  anel  a  maximum  eirre)!'  no  greiateir 
than  0.3  ])ere:ent  of  any  measnreel  value 
within  the  range  of  3  to  15  pounels. 
Similarly,  seiction  2.4. 1.2  in  Ajipenelix  D 
emel  Apjienelix  Dl  specifies  that  the 
weighing  se:ale  feir  elrnm  e:a])acity 
measurements  shoulel  have  a  range  eif  0 
te)  a  maximum  of  500  pounels  with 
resolutiein  of  0.50  pounels  anel  a 
maximum  erreir  no  greiateir  than  0.5 
pe)re:e!nt  of  the  meiasureel  veilue.  DOE 
re!e:e!iye!el  an  inejuiry  reejuei.sting 
e;larifie:atie)n  of  this  reejnireMnent.  DOE 
re!e:e)gnize!.s  that  .se:ale!.s  for  weighing  the 
test  e:le)th  may  have  miixiimnn  e;a])ae:itv 
highe!)'  them  30  peinnels,  but  .still  meed 
the  re!e]nireine!nt.s  tor  re.solutiein  emel 
maximum  erre)!'  within  the  range  of  3  to 
15  pounels,  as  s])ee;ifieel  in  the  test 
])re)e;e!elnre!.  DOE  iilse)  re)e;e)gnizes  that  a 
eileithes  elryer.  whein  filleel  with  water  leer 
the  elrum  e;a])ae:ity  measurement,  e:e)ulel 
e!xe;e!e!el  500  peiimels.  As  a  result,  DOE 
jireipo.ses  in  this  SNOPR  to  alleiw  a 
higher  maximum  se:ale  range,  80  jionnels 
for  weighing  the  te.st  cleith  anel  800 
peinnels  for  elrum  e:a])iie:ity 
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measurements.  The  resolution  and 
maximum  error  retjuiremeuts  would 
remain  unchanged. 

Rtilative  Humidity  Met(;r 

Section  2.4.4  in  Ap])endix  H  and 
Appendix  Dl  specifies  that  the  dry  and 
wet  hull)  psychrometer  used  for 
measuring  the  amhient  humidity  .shall 
have  an  error  no  greater  than  ±  1  degrees 
Fahrenheit  (°F).  HOF  r(;ceived  an 
iminiry  recpie.sting  clarification  of  this 
provision.  HOF  recognizes  that  relative 
Immidity  meters  may  he  an  accej)tal)l(; 
means  to  measure  the  amhient 
humidity.  HOF  also  recognizes  that 
some  lunniditv  meters  mav  express 
error  tolerances  in  terms  of  the  dry  and 
wet  hull)  temperatures,  while  others 
exj)ress  error  tolerances  in  terms  of 
p(!rcent  relative  lunniditv.  As  a  result. 
HOF  evaluated  how  the  ±  1°F  tolerance 
for  the  dry  and  wet  hull)  temperatures 
translates  to  relative  humidity.  HOF 
determined,  ha.sed  on  the  allowahle 
range  in  amhient  tem])erature  (72  to 
78°F)  and  amhient  humidity  (40  to  00 
percent  relative  humidity)  specified  in 
the  HOF  te.st  ])rocedure,  that  a  ±  1°F 
tolerance  for  the  dry  and  wet  hull) 
temperatures  would  translate  to  a 
tolerance  between  ±  2  ])ercent  and  ±  4 
percent  relative  humidity.  As  a  result, 
IX)F  pro|)ose.s  that  a  relative  hnmidity 
meter  with  a  maximum  error  tolerance 
ex])ressed  in  °F  ecjuivalent  to  the 
re(|uirements  the  dry  and  wet  hull) 
psychrometer  or  with  a  maximum  error 
tolerance  of  ±  2  ])ercent  relative 
hnmidity  would  he  acceptable  for 
testing. 

B.  Cjompliance  With  Othar  EPCJA 
Baqiiiwiiumts 

FP("A  recjuires  that  test  procedures 
shall  he  reasonably  designed  to  produce 
te.st  residts  which  measure  energv 
efficiency,  energy  use,  orestimateil 
annual  operating  cost  of  a  covered 
product  during  a  rej)resentative  average 
use  cycde  or  i)eriod  of  use.  Te.st 
procedures  must  also  not  he  undidy 
l)urdensome  to  conduct.  (42  IJ.S.C. 
()293(h)(3))  HOF  is  only  proposing  to 
amend  10  GFR  part  430  snhpart  B, 
a])])endices  H  and  Hi  in  today's  SNOPR 
to  clarify  the  installation  conditions  for 
console  lights,  the  method  for 
measuring  the  drum  capacity,  the 
maximum  allowahle  .scale  range,  and 
the  allowahle  use  of  a  relative  humidity 
meter.  Becau.se  the  i)roi)o.sed 
ameudmeiits  would  not  change  the 
actual  testing  method  and  provide 
additional  options  for  in.strnmentations 
while  requiring  the  same  re.solution  and 
accuracy,  HOF  does  not  believe  the 
proposed  amendments  in  todav’s 
SNOPR  would  result  in  anv  added  test 


burden  on  manufacturers  as  compared 
to  the  current  HOF  clothes  drver  test 
procedures  in  10  OFR  part  430,  snhpart 
B.  appendices  H  and  Hi. 

FPCA  recpiires  that  HOF  determine 
whether  a  pro])o.sed  test  procedure 
amendment  would  alter  the  measured 
efficiencv  of  a  |)rodnct,  thereby 
reciniring  adju.stment  of  existing 
standards.  (42  IJ.S.O.  ()203(e))  As 
discu.ssed  above,  HOF  is  cuily  j)roposing 
to  anuaulments  in  today’s  SNOPR  to 
clarify  the  installation  conditions  for 
console  lights,  the  method  for 
measuring  the  drum  capacity,  the 
maximum  allowahle  scale  range,  and 
the  allowahle  use  of  a  relative  humidity 
meter.  Becan.se  the  proposed 
amendments  would  not  change  the 
actual  testing  method,  HOE  has 
determined  that  the  j)ropo.sed 
amendments  would  not  alter  the 
measured  efficiency.  HOE  is,  therefore, 
not  considering  amendments  to  the 
clothes  dryer  energy  conservation 
.standards  at  10  CFR  430.32(h)(2)-(3). 

III.  Procedural  Issues  and  Regulatory 
Review 

/\.  /ffu'/mv  Unchv  Exf^cutive  Order  1286() 

The  Office  of  Management  and  Budget 
has  determined  that  te.st  procedure 
rulemakings  do  not  constitute 
“significant  regulatory  actions”  under 
section  3(f)  of  Executive  Order  12800, 
Regulatory  Planning  and  Review.  .'18  FR 
.'5173.')  (Oct.  4.  1093).  Accordingly,  this 
action  was  not  subject  to  review  under 
the  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  in  the  Of(u:e  of  Management  and 
Budget  (OMB). 

B.  Beview  Under  the  Begidataiv 
Elexihility  Act 

The  Regidatorv  Flexibility  Act  (.'5 
IJ.S.C.  001  et  seq)  recpiires  preparation 
of  a  regulatory  flexibility  analvsis  (RFA) 
for  any  rule  that  hy  law  must  he 
proposed  for  public  comment,  unless 
the  agencv  certifies  that  the  ride,  if 
])romulgated,  will  not  have  a  significant 
ec:onomic  impact  on  a  substantial 
number  of  small  entities.  As  recjnired  by 
Executive  Order  13272,  "Proper 
Oonsideration  of  .Small  Entities  in 
Agencv  Rulemaking,"  07  FR  .'53401 
(August  10,  2002),  HOF  published 
])rocedure.s  and  ])olicie.s  on  February  19, 
2003,  to  ensure  that  the  potential 
impacts  of  its  rides  on  small  entities  are 
properly  considered  during  the 
rulemaking  jirocess.  08  FR  7990.  HOF’s 
procedures  and  policies  may  he  viewed 
on  the  Office  of  the  General  Gonnsel's 
Web  site  (http-J/energy.gov/gc/office- 
genend-coinisel).  HOE  reviewed  today’s 
SNOPR  under  the  provisions  of  the 


Regulatory  Flexibility  Act  and  the 
procedures  and  policies  published  on 
Fehruarv  19.  2003. 

In  conducting  this  review,  HOF  fir.st 
determined  the  potential  number  of 
affected  small  entities.  The  .Small 
Business  Administration  (.SBA) 
considers  an  entity  to  he  a  small 
business  if.  together  with  its  affiliates,  it 
employs  fewer  than  the  threshold 
number  of  workers  s])ecified  in  13  (JFR 
])art  121  according  to  the  North 
American  Indnstrv  (Classification 
.System  (NAIGS)  cxides.  The  SBA’s  Table 
of  .Size  .Standards  is  available  at:  http:// 
WWW  .sba  .gov/  idc/groups/ public/ 
documents/shahoinepage/ 
serv  sstdjahlepdf.pdf.  The  threshold 
number  for  NAIG.S  classification 
33.'5224.  Household  Luundiy  Equipment 
Munufucturing,  which  includes  clothes 
dryer  manufacturers,  is  1.000 
employees. 

As  discussed  in  the  )annarv  2013 
NOPR,  HOF  initially  identified  at  least 
14  manufacturers  of  residential  clothes 
dryers  that  sold  products  in  the  United 
.States.  HOE  determined  that  13  of  these 
com])anies  exceeded  the  .SBA’s 
maximnm  number  of  employees  or  were 
foreign-owned  and  operated.  Tims,  HOF 
identified  only  one  potential  small 
business  manufacturer  of  residential 
clothes  dryers.  HOF  could  not  locate 
this  manufacturer  on  the  dynamic  small 
business  .search  on  the  .SBA  Web  site, 
hilt  HOF  nonetheless  considered  the 
economic  inqiacts  of  the  pro])osed  te.st 
])rocedure  amendments  on  this  potential 
small  business  manufacturer.  78  FR  1.'52. 
178  (January  2.  2013). 

As  discussed  in  section  II. A.  HOF  is 
only  proposing  to  amend  10  GFR  ])art 
430  snhpart  B.  appendices  H  and  Hi 
today’s  .SNOPR  to  clarify  the  installation 
conditions  for  con.sole  lights,  the 
method  for  measuring  the  drum 
capacity,  the  maximum  allowahle  scale 
range,  and  the  allowahle  use  of  a 
relative  humidity  meter.  Because  the 
jiroposed  amendments  would  not 
change  the  actual  te.sting  method  and 
provide  additional  options  for 
instrumentations  while  reijiiiring  the 
.same  resolution  and  accuracy.  HOF  does 
not  believe  the  ])ro])o.sed  amendments 
in  todav’s  .SNOPR  would  re.sult  in  any 
added  test  burden  on  manufacturers  as 
compared  to  the  current  HOF  clothes 
dryer  test  procedures  in  10  GFR  j)art 
430,  snhpart  B,  ajipendices  H  and  Hi. 
For  the.se  reasons.  HOE  certifies  that  the 
l)ropo.sed  ride,  if  adopted,  would  not 
liave  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly.  HOE  has  not  jnejiared  a 
regulatory  Oexihility  analysis  for  this 
rulemaking.  HOE  seeks  comment  on  the 
certification  set  forth  above,  and  will 
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transmit  the  certification  and  sup])orting 
.statement  of  factual  basis  to  the  Cliief 
('.ounsel  for  Advocacy  of  the  SBA  for 
review  under  ."i  U.S.C.  (iO.'ilb). 

C  /?e\'HMr  I  'uf/er  /he  Paparwork 
lU^ciiiction  Act  of  1995 

Manufacturers  of  clothes  di  vers  must 
certifv  to  DOF  that  their  products 
comply  with  any  applicable  energy 
conservation  standards.  In  certifying 
compliance,  manufacturers  must  test 
their  products  according  to  the  DOE  test 
jirocedures  for  clothes  dryers,  imduding 
any  amendments  adopted  for  tho.se  test 
Jirocedures.  DOE  has  e.stahlished 
regulations  for  the  certification  and 
recordkeejiing  recjuirements  for  all 
covered  i;onsumer  jiroducts  and 
commercial  equijiment.  including 
clothes  dryers.  (76  FR  12422  (March  7. 
2011).  The  collection-of-information 
reijuirement  for  the  certification  and 
recordkeejiing  is  subject  to  review  and 
ajijiroval  by  OMH  under  the  Pajierwork 
Reduction  Act  (PRA).  This  recjuirement 
has  been  ajijiroved  by  OM13  under  OMB 
control  number  101()-14()().  Public 
rejiorting  burden  for  the  certification  is 
estimated  to  average  20  hours  jier 
resjionse.  including  the  time  for 
reviewing  instructions,  .searching 
exi.sting  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
comjileting  and  reviewing  the  collection 
of  information. 

Notwithstanding  anv  other  jirovision 
of  the  law.  no  jierson  is  recjuired  to 
resjiond  to.  nor  shall  anv  jierson  be 
subject  to  a  jienalty  for  failure  to  comjily 
with,  a  collection  of  information  subject 
to  the  reijuirements  of  the  PRA,  unle.ss 
that  collection  of  information  disjilavs  a 
currently  valid  OMB  (kintrol  Numher. 

D.  Review  Under  the  National 
Environmental  Poliev  Act  of  1969 

In  this  SNOPR.  DOE  is  jirojiosing  to 
adojit  lest  jirocedure  amendments  that  it 
expects  will  be  used  to  develoji  and 
imjilement  future  energy  conser\  ation 
standards  for  clothes  drvers.  DOE  has 
determined  that  this  rule  falls  into  a 
class  of  actions  that  are  categoricallv 
excluded  from  review  under  the 
National  Environmental  Poliev  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  DOE's 
imjilementing  regulations  at  10  ('.FR  jiart 
1021.  Sjiecificallv,  this  jirojiosed  rule 
would  amend  the  existing  test 
Jirocedures  without  affecting  the 
amount,  (juality  or  distribution  of 
energy  usage,  and,  therefore,  would  not 
result  in  any  environmental  imjiacts. 
Thus,  this  rulemaking  is  covered  by 
Categorical  Exclusion  A5  under  10  (3''R 
jiart  1021.  subjiart  D.  which  ajijilies  to 
any  rulemaking  that  interjirets  or 
amends  an  existing  rule  without 


changing  the  environmental  effei;t  of 
that  rule.  Accordingly,  neither  an 
environmental  as.sessment  nor  an 
environmental  imjiact  statement  is 
reijuired. 

E.  Review  Under  Executive  Order  13132 

I’Necutive  Order  13132,  "Federalism," 
64  FR  432.'i.‘i  (August  4,  19t)9)  imjioses 
certain  reijuirements  on  agencies 
formulating  and  imjilementing  jiolicies 
or  regulations  that  jireemjit  State  law  or 
that  liave  Federalism  imjilications.  The 
Executive  Order  reijuires  agencies  to 
examine  the  constitutional  and  statutory 
authority  sujijiorting  any  action  that 
would  limit  the  jiolicymaking  discretion 
of  the  States  and  to  carefully  a.ssess  the 
necessity  for  such  actions.  The 
Executive  Order  akso  requires  agencies 
to  have  an  accountable  jirocess  to 
ensure  meaningful  and  timely  injiut  by 
State  and  local  officials  in  the 
develojiment  of  regulatory  jiolicies  that 
have  Federalism  imjilications.  On 
March  14,  2(K)().  DOE  jiublished  a 
statement  of  jiolicy  describing  the 
intergovernmental  consultation  jiroce.ss 
it  will  follow  in  the  develojiment  of 
such  regulations,  (i.'i  FR  1373.'i.  DOE  has 
examined  this  jirojiosed  rule  and  has 
determined  that  it  would  not  have  a 
snhstantial  direct  effect  on  the  States,  on 
the  relationshiji  between  the  national 
government  and  the  States,  or  on  the 
tlistribution  of  jiower  and 
resjionsibilities  among  the  various 
levels  of  government.  EP(;A  governs  and 
jire.scribes  Federal  jireemjition  of  .State 
regulations  as  to  energy  conservation  for 
the  Jiroducts  that  are  the  subject  of 
today's  .SNOPR.  States  can  jietition  DOE 
for  exemjition  from  such  jireemjition  to 
the  extent,  and  ba.sed  on  criteria,  set 
forth  in  EPOA.  (42  U.S.C.  6297(d))  No 
further  action  is  required  bv  Executive 
Order  13132. 

E.  Review  Under  Executive  Order  1298H 

Regarding  the  review  of  exi.sting 
regulations  and  the  jiromulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  “Civil  (ustice 
Reform.”  61  FR  472?)  (Feb.  7.  1996), 
imjioses  on  Federal  agencies  the  general 
duty  to  adhere  to  the  following 
reijuirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  (3) 
jirovide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard;  and  (4)  jiromote  simjilification 
and  burden  reduction.  .Section  3(b)  of 
Executive  Order  12988  sjiecifically 
reijuires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation;  (1)  (Nearly  sjiecifies  the 
jireemjitive  effect,  if  any;  (2)  clearly 
sjiecifies  any  effect  on  existing  Fecleral 


law  or  regulation;  (3)  jirovides  a  clear 
legal  standard  for  affected  conduct 
while  jiromoting  simjilification  and 
burden  reduction;  (4)  sjiecifies  the 
retroactive  effect,  if  any;  (5)  adecjuately 
defines  key  terms;  and  (6)  addre.sses 
other  imjiortant  issues  affecting  clarity 
and  general  draftsmanshiji  under  anv 
guidelines  issued  by  the  Attorney 
(ieneral.  .Section  3(c)  of  Executive  Order 
12?)88  reijuires  Executive  agencies  to 
review  regulations  in  light  of  ajijilicable 
standards  in  sections  3(a)  and  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOl']  has  comjileted  the  required 
review  and  determined  that,  to  the 
extent  jiermitted  bv  law,  the  jirojiosed 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

0.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  199.'i  (UMRA)  requires 
each  Federal  agency  to  assess  the  effects 
of  Federal  regulatory  actions  on  .State, 
local,  and  Tribal  governments  and  the 
jirivate  .sector.  Puhlic  Law  104-4,  sec. 

201  (codified  at  2  U..S.C;.  I.'i31).  Fora 
jirojio.sed  regulatorv  action  likely  to 
result  in  a  rule  that  may  cause  the 
exjienditure  hy  .State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  hy  the 
Jirivate  sector  of  .$100  million  or  more 
in  any  one  year  (adjusted  annually  for 
inflation),  .section  202  of  UMRA  requires 
a  Federal  agency  to  jiuhlish  a  written 
statement  that  estimates  the  resulting 
costs,  benefits,  and  other  effects  on  the 
national  economy.  (2  U.S.C.  l.'532(a),  (h)) 
The  UMRA  also  reijuires  a  Fetleral 
agency  to  develoji  an  effective  jirocess 
to  jiermit  timely  injiut  by  elected 
officers  of  .State,  local,  and  Tribal 
governments  on  a  jirojiosed  “significant 
intergovernmental  mandate,”  and 
requires  an  agency  jilan  for  giving  notice 
and  ojijiortunity  for  timely  injiut  to 
jiotentially  affected  small  governments 
before  e.stablishing  any  requirements 
that  might  significantly  or  uniquely 
affect  small  governments.  On  March  18, 
1997.  DOE  jiubli.shed  a  statement  of 
Jiolicy  on  its  jiroce.ss  for 
intergovernmental  consultation  under 
UMRA.  62  FR  12820;  also  available  at 
ht1})://energy.t>ov/gc/office-gener(d- 
connsel  DOE  examined  today’s  .SNOPR 
ac.c.ording  to  UMRA  and  its  .statement  of 
Jiolicy  and  determined  that  the  rule 
contains  neither  an  intergovernmental 
mandate,  nor  a  mandate  that  may  result 
in  the  exjienditure  of  $100  million  or 
more  in  any  year,  so  these  requirements 
do  not  ajijily. 
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//.  ReWeu'  UikU^i  the  Treasiin'  end 
Geneval  Government  Appropi  ini  ions 
Act.  ttmt 

Soclion  6,14  oi  the  Treasury  and 
(aaiinal  Covernnient  yXpjiropriations 
Act,  1!)9‘)  (Pul).  L.  M)5-277)  reiiiiires 
Federal  agencies  to  issue  a  l^’amily 
Policvinaking  Assessment  for  anv  ride 
that  may  affect  family  well-being.  This 
rule  would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  in.stitntion.  Accordingly.  DOF  has 
concluded  that  it  is  not  neces.sary  to 
prepare  a  Family  Policymaking 
A.ssessment. 

I.  Review  Under  Executive  Order  I2()3() 

DOE  has  determined,  under  Executive 
Order  12630,  ‘‘Governmental  Actions 
and  Interference  with  Cionstitntionallv 
Protected  Property  Rights”  .13  FR  88.10 
(March  18,  1088),  that  this  regulation 
would  not  result  in  any  takings  that 
might  require  compensation  under  the 
Fifth  Amendment  to  the  IJ..S. 
Gonstitution. 

/.  Review  Under  the  Treasnrv  and 
Genercd  Government  Appropriations 
Act.  2001 

.Section  111  of  the  Treasury  and 
(ieneral  Government  A])pro])riations 
Act,  2001  (44  lI..S.(i.  3.116  note)  provides 
for  agencies  to  review  most 
dis.seminations  of  information  to  the 
])nl)lic  under  guidelines  e.stahlished  hv 
each  agency  pursuant  to  general 
guidelines  issued  by  OMH.  OMR’s 
guidelines  were  published  at  67  FR 
84.12  (Feh.  22.  2002),  and  DOE's 
guidelines  were  puhlislied  at  67  FR 
62446  (Oct.  7,  2002).  DOE  has  reviewed 
today’s  SNOPR  under  the  OMR  and 
DOE  guidelines  and  has  concluded  that 
it  is  con.si.stent  with  a])plicahle  policies 
in  those  guidelines. 

K.  Review  Under  Executive  Order  1321 1 

Executive  Order  13211,  “Actions 
Goncerning  Regulations  That 
.Significantly  Affec;t  Energy  .Snjiply, 
Distribution,  or  Use,”  66  FR  283.1.1  (May 
22,  2001),  reipiires  Federal  agencies  to 
j)re])are  and  submit  to  OMR,  a 
.Statement  of  Energy  Effects  for  any 
propo.sed  significant  energy  action.  A 
‘‘significant  energv  action”  is  defined  as 
any  action  hv  an  agency  that 
promulgated  or  is  expected  to  lead  to 
])romnlgation  of  a  final  rule,  and  that: 

(1)  Is  a  significant  regulatory  action 
under  Executive  Oriler  12866,  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  ailver.se  effect  on  tlie 
snj)ply,  distribution,  or  use  of  energy:  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
any  i)roposed  significant  energy  action, 
the  agency  must  give  a  detailed 


statement  of  any  adverse  effects  on 
energy  supply,  di.strihntion,  or  n.se 
should  the  jiropo.sal  he  imj)lemented. 
and  of  rea.sonahle  alternatives  to  the 
action  and  their  expected  benefits  on 
energy  supjily,  di.strihntion.  and  use. 

Today’s  regulatory  action  to  amend 
the  test  procedure  for  measuring  the 
energy  efficiency  of  clothes  dryers  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866.  Moreover,  it 
would  not  have  a  significant  adverse 
effect  on  the  .su])])ly.  distribution,  or  use 
of  energy,  nor  has  it  been  designated  as 
a  significant  energy  action  by  the 
Administrator  of  C31RA.  Therefore,  it  is 
not  a  significant  energy  action,  and. 
accordingly.  DOE  has  not  prepared  a 
Statement  of  Energy  Effects. 

L.  Review  Under  Section  32  of  the 
Eedercd  Energy  Administration  Act  of 
1974 

Under  section  301  of  the  DOE 
Organization  Act  (Pub.  L.  0.1-01),  DOE 
must  conqjly  with  section  32  of  the 
Federal  Energy  Admini.stration  Act  of 
1074  (Pul).  L.  03-27.1),  as  amended  by 
the  Federal  Energv  Admini.stration 
Authorization  Act  of  1!)77  (FEAA;  Pnh. 

E.  0.1-70)  (11  U.S.G.  788).  .Section  32 
e.ssentially  provides  that,  where  a  ride 
authorizes  or  reijnires  use  of  commercial 
standards,  the  rulemaking  must  inform 
the  jmhlic  of  the  use  and  hackgroimd  of 
such  standards.  In  addition,  section 
32(c)  requires  DOE  to  consult  with  the 
Attorney  General  and  the  (Chairman  of 
the  Federal  Trade  (Commission  (FT(C) 
concerning  the  impact  of  the 
commercial  or  industrv  standards  on 
com])etition.  The  amendments  |)ropo.sed 
in  today’s  SNOPR  do  not  authorize  or 
re(]uire  the  use  of  any  commercial 
standards. 

IV.  Public  Participation 

A.  Submission  of  Gomments 

DOE  will  accept  comments,  data,  and 
information  regarding  this  .SNOPR  no 
later  than  the  date  j)rovided  in  the 
DATE.S  .section  at  the  beginning  of  this 
propo.sed  rule.  Interested  parties  may 
submit  comments  using  anv  of  the 
methods  described  in  the  ADDRESSES 
section  at  the  beginning  of  this  notice. 

.Submitting  comments  via 
regulations.gov.  The  regulations.gov 
Wei)  page  will  reiinire  voii  to  provide 
your  name  and  contact  information. 
Your  contact  information  will  not  he 
publicly  viewable  except  for  your  first 
and  last  names,  organization  name  (if 
any),  and  submitter  representative  name 
(if  any).  If  your  comment  is  not 
j)roce.s.sed  proj)erlv  because  of  technical 
difficulties,  DGE  will  use  this 
information  to  contact  vou.  If  DOE 


cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarific;ation.  DOE  may  not  he 
able  to  consider  your  comment. 

However,  your  contact  information 
will  he  publicly  viewable  if  yon  include 
it  in  the  comment  or  in  anv  documents 
attached  to  your  comment.  Any 
information  that  yon  do  not  want  to  he 
publicly  viewable  should  not  he 
included  in  your  comment,  nor  in  any 
document  attached  to  your  comment. 

Do  not  submit  to  regiilations.gov 
information  for  which  di.sclosiire  is 
restricted  by  statute,  such  as  trade 
secrets  and  commercial  or  financial 
information  (hereinafter  referred  to  as 
Gonfidential  Rusiness  Information 
(CRl)).  Gomments  submitted  througli 
regnlations.gov  cannot  he  claimed  as 
GRl.  Gomments  received  througli  the 
Web  site  will  waive  any  GRl  claims  for 
the  information  submitted.  For 
information  on  submitting  GRl,  .see  the 
Gonfidential  Rusiness  Information 
.section  below. 

DOE  i)roce.sses  submissions  made 
through  regiilations.gov  before  ])osting. 
Normally,  comments  will  he  posted 
within  a  few  days  of  being  submitted. 
However,  if  large  volumes  of  comments 
are  being  proce.ssed  simultaneously, 
your  comment  may  not  he  viewable  for 
n|)  to  several  weeks.  Please  keej)  the 
comment  tracking  numher  that 
regiilations.gov  ])rovide.s  after  yon  have 
snccessfiillv  iqiloaded  vour  comment. 

Submitting  comments  via  email,  hand 
deliverv.  or  mail,  ("omments  and 
documents  submitted  via  email,  hand 
deliverv.  or  mail  also  will  he  ])osted  to 
regulations.gov.  If  von  do  not  want  your 
personal  contact  information  to  he 
])nhlicly  viewable,  do  not  include  it  in 
your  comment  or  any  accompanying 
documents.  Instead,  provide  your 
contact  information  on  a  cover  letter. 
Include  your  first  and  last  names,  email 
address,  telephone  numher,  and 
optional  mailing  address.  The  cover 
letter  will  not  he  jiublicly  viewable  as 
long  as  it  does  not  include  any 
comments. 

Include  contact  information  each  time 
you  submit  comments,  data,  documents, 
and  other  information  to  DOE.  If  you 
submit  via  mail  or  hand  deliverv,  plea.se 
jirovide  all  items  on  a  GD.  if  feasible.  It 
is  not  nece.ssarv  to  submit  printed 
copies.  No  facsimiles  (faxes)  will  he 
accepted. 

(Comments,  data,  and  other 
information  submitted  to  DOE 
electionically  should  he  provided  in 
PDF  (preferred).  Microsoft  Word  or 
Excel.  WordPerfect,  or  text  (A.SCill)  file 
format.  Provide  documents  that  are  not 
secured,  written  in  English  and  are  free 
of  anv  defects  or  viruses.  Documents 
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.should  not  contain  sj)ocial  characters  or 
any  form  of  encry])tion  and.  if  possible;. 
th(;y  .should  carry  the  electronic 
signature  of  the;  author. 

Cdnipdign  fond  Idtlars.  Pl(;ase  submit 
campaign  form  l(;tters  by  the  originating 
organization  in  t)atch(;s  of  t)(;t\veen  .lO  to 
•lOO  form  l(;tters  per  PDF  or  as  one  form 
lett(;r  with  a  list  of  supporters'  nam(;s 
com|)iled  into  one  or  more  I’DFs.  This 
reduci;s  comment  ])rocessing  and 
posting  time. 

C.oufidddtidl  Ihisiiidss  Injonudtion. 
According  to  10  CiFR  1004.11.  any 
p(;r.son  submitting  information  that  he 
or  she  h(;lievt;s  to  he  confidential  and 
i;xemj)t  by  law  from  public  di.sclosure 
should  submit  via  email,  postal  mail,  or 
hand  deliv(;ry  two  well-marked  copi(;s: 
one  copy  of  the  docunu;nt  marked 
confidential  including  all  the 
information  believed  to  he  confidential, 
and  one  copy  of  the  document  marked 
non-confidential  with  the  information 
believed  to  he  confidential  delc;ted. 
Suhndt  these  documents  via  email  or  on 
a  (33.  if  fcasihle.  DOF  will  make  its  own 
det(;rmination  about  the  confidential 
.status  of  the  information  and  tr(;at  it 
according  to  its  (let(;rmination. 

Factors  of  int(;rc;.st  to  DOF  when 
(;valuating  r(;(iu(;sts  to  treat  submitted 
information  as  confidential  include:  (1) 

A  (le.scription  of  the  items;  (2)  wh(;th(;r 
and  why  such  items  are  customarily 
trc;at(;d  as  confidential  within  the 
industry:  (3)  wheth(;r  the  iidormation  is 
generally  known  hv  or  available  from 
other  sources:  (4)  whether  the 
information  has  ])reviously  h(;(;n  made 
available  to  others  without  obligation 
conc(;rning  its  confidentiality;  (.'ll  an 
explanation  of  the  competitive  injury  to 
the  submitting  j)er.son  which  would 
result  from  public  disclosure;  (6)  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  why  disclosure 
of  the  information  would  he  contrary'  to 
the  jjuhlic  intere.st. 

It  is  DOF’s  policy  that  all  comments 
may  he  included  in  the  jiuhlic  docket, 
without  change  and  as  received, 
including  any  |)ersonal  information 
provided  in  the  comments  (excejjt 
information  deemed  to  he  exempt  from 
public  di.sclosure). 

/i.  Issues  on  Which  DOE  S(Uiks  Conunent 

Although  DOF  welcomes  comments 
on  any  aspect  of  this  proposal.  DOF  is 
l)articularly  inten;sted  in  receiving 
comments  and  views  ol  interested 
parties  on  the  following  issues: 

1.  Oon.sole  Fights 

DOF  .seeks  comment  on  the  ])roi)osal 
to  clarify  in  the  installation  conditions 
that  console  lights  or  other  lighting 


sy.stems  refer  to  task  lights  that  do  not 
l)rovide  any  function  during  the  drying 
cycle  related  to  the  drying  process  and 
that  control  setting  indicator  lights 
associated  with  the  di  ving  operation  or 
cycle  settings  that  are  fully  integrated 
into  the  clothes  dryer  controls  would 
not  he  di.sconnect(;d  during  the  active 
modi;  test  cycle.  (.See  section  II. A) 

2.  Drum  (iapacitv  Measurement 

D(3F  .se(;ks  c()mm(;nt  on  the  proposal 
to  clarify  for  the  drum  cajiacity 
measurement  that  the  intersection  of  the 
door  plane  and  the  loading  ])ort  refers 
to  the  u]i|)ermost  (;dge  of  the  drum  that 
is  in  contact  with  the  door  seal  and  that 
volume  should  he  added  or  subtracted 
from  the  measured  water  fill  volume  to 
account  for  the  sjiaci;  in  the  drum 
interior  not  measured  by  the  water  fill, 
such  as  the  space  occujiied  by  the  door. 
DOF  akso  .seeks  comment  on  how  the 
volume  to  he  added  or  subtracted 
should  he  measur(;d.  (.See  section  11. A) 

3.  Maximum  .Scab;  Rangi; 

DOF  seeks  comment  on  its  proposal  to 
increase  the  maximum  allowahh;  scale 
range,  while  r(;taining  the  re.solution 
and  maximum  error  reiiuirements. 

4.  Relatix'i;  Humidity  Meter 

DOF  s(;eks  comment  on  its  jiroposal 
that  a  relative  humidity  met{;r  with  a 
maximum  error  toh;rance  (;xpr(;.ssed  in 
°F  eijuivalent  to  the  existing 
reiiuirements  the  dry  and  wet  hull) 
])sychronu;ti;r  or  with  a  maximum  error 
tolerance  of  ±  2  ])ercent  relative 
humidity  would  he  acceptable  for 
testing. 

V.  Approval  of  the  Olllce  of  the 
Secretary 

The  Secretary  of  Fnergy  has  approved 
publication  of  this  supplemental  notice 
of  ])ropo.sed  rulemaking. 

List  of  Subjects  in  10  (3''R  Part  430 

Admini.strative  ])ractice  and 
procedure,  Oonfidential  business 
information,  Fnergv  conservation. 
Household  appliances,  lm])orts, 
lncor])oration  by  reference. 
Intergovernmental  relations,  .Small 
businesses. 

Issiieil  in  Washington,  IKi,  on  )annaiy  31. 
201  :t. 

Katl)li;i;i)  B.  Hogan, 

Deputy  Assistant  Sacratary,  En(n  ‘’y  Efficiency 
and  Itenewahle  Enerf’v. 

For  the  rea.sons  stated  in  the 
jireamhle,  DOF  is  projiosing  to  amend 
jiart  430  of  title  10  of  the  (k)de  of 
Federal  Regulations,  as  set  forth  below: 


PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

■  l.Tlie  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  42  l)..S.(;.  (i2‘)1-(i:U)<l;  2«  ll..S.(:. 
24()1  note.  ’ 

■  2.  Apjiendix  D  to  .Suh])art  H  of  Part 
430  is  amended: 

■  a.  In  .s(;ction  2.  Testing  (Conditions,  by 
revising  section  2.1,  2.4.1, 2. 4. 1.2,  and 
2.4.4;  and 

■  1).  In  section  3.  Test  Procedures  and 
Medsnreinents,  by  revising  section  3.1. 

The  revisions  read  as  follows: 

Appendix  D  to  .Suhpart  B  of  Part  430 — 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  (Clothes  Dryers 

***** 

2.  Testing  (ionclitiuns 

2.1  Installation.  Install  the  clothes  (Irvcir 
in  accordance;  with  niamiraclur(;r's 
instructions,  'llu;  dryer  exhaust  shall  he 
r(;.stricted  hy  adding  tin;  AllAM  (;xhanst 
simulator  d(;scriln;d  in  3.;5..'i  ol  I1L13-1.  All 
(;xl(;rnal  joints  should  he  tap(;d  to  avoid  air 
l(;akag(;.  l)isconn(;cl  all  lights,  such  as  task 
lights,  that  do  not  ])rovi(h;anv  information 
r(;lat(;d  to  the  drying  jeroccess  on  the  clothes 
drv(;r  which  do  not  consume  more;  than  10 
watts  (hiring  tin;  cloth(;s  drv(;r  t(;st  cycle, 
(iontrol  s(;tting  indicator  lights  showing  llu; 
cych;  progr(;ssion.  ti;m]n;ratnre  or  dryn(;ss 
s(;ttings.  or  otlu;r  cych;  Innctions  that  cannot 
Ik;  lurn(;d  off  during  tin;  l(;sl  cveh;  shall  not 
Ik;  disconnected  during  tin;  active  mode  test 
cych;. 

***** 

2.4.1  Weighing  sc(de  far  test  cloth.  Tin; 
scale  shall  hav(;  a  range;  of  0  to  a  maximum 
of  (>()  |)oun(ls  with  a  r(;s()lution  of  at  h;ast  0.2 
ounc(;s  and  a  maximum  error  no  gr(;at(;r  tlnm 
0.:i  p(;rc(;nt  of  any  measure;!!  value;  within  the; 
range  of  ,3  to  15  inninds. 

2.4.1 .2  Weighing  scale  for  drain  capacity 
ineasnreinents.  llu;  .scale  should  have;  a  range 
of  0  to  a  miiximum  of  000  ])()unds  with 
resolution  of  0.50  pounds  and  a  maximum 
e;rr()r  no  gre;at(;r  than  0.5  p(;r(:(;nt  of  the 
measnreid  value. 

***** 

2.4.4  Dry  and  wet  halt)  psychroineter.  llu; 
dry  and  wet  hull)  psychronn;te;r  shall  have;  an 
(;rror  no  gre;ale;r  than  ±1  °F.  A  relative 
humidity  m(;t(;r  with  a  maximum  e;rror 
tohirance;  (;xpr(;ss(;(l  in  °F  (;(|nivah;nt  the; 
re;(pure;nn;nts  the  drv  and  wet  hull) 
psychr()m(;t(;r  or  with  a  maximum  error 
tolerance  of  ±  2  |)(;rc(;nl  relative  iunnidilv 
would  he  a(:(:e])lal)h;  for  measuring  the 
amhieut  humidity. 

***** 

3.  I'esl  Procedures  and  Measurements 

3.1  Drum  (Capacity.  Measure  the;  drum 
ca])acitv  hy  s(;aling  all  ()])(;nings  in  the;  drum 
(;xcept  the  loading  |)()rl  with  a  plastic  hag. 
and  ensure;  that  all  corners  and  el(;])re;ssi()ns 
are;  fille;(l  and  that  there;  are  no  (;xlrusi()ns  of 
the;  ])lastic  hag  through  the;  e)])ening  in  the; 
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drum.  .Support  llu;  drycir's  roar  drum  surlaco 
oil  a  plalidrm  scalo  to  jirovoiit  dollootioii  ol 
tlio  drvor.  and  rocord  tlio  \voi“lit  of  tho  om])ty 
dryor.  fill  tlio  drum  with  wator  to  a  lovol 
dotormiiiod  by  tho  intorsoction  ol  tho  door 
piano  and  tho  loading  ])orl  (I'.o..  tho 
upporniost  odgo  of  tho  drum  that  is  in  contact 
with  tho  door  soal).  Kocord  tho  tomporaturo 
of  tho  wator  and  thon  tho  woight  of  tho  drvor 
with  tho  addod  wator  and  thon  dotormiiio  tlio 
mass  of  tho  wator  in  pounds.  Add  or  subtract 
tho  a]i])ropriato  volumo  hasod  on  tho  space  in 
tho  drum  iiitorior  to  account  for  any  s|)aco  in 
tho  drum  intorior  not  moasurod  hv  wator  fill 
(o.g.,  s|3aco  occupiod  by  tho  door  or  tho  s|)aco 
ahovo  tho  u|)pormost  odgo  of  tho  drum  within 
a  curvod  door).  Tho  drum  capacity  is 
calculatod  as  follows: 

6’=  ii’A/ +/—  volume  (Kljiistnu^nt 
(1=  capacity  in  cubic  foot. 

11'=  mass  of  wator  in  |)ounds. 

(I  -  donsity  of  wator  at  tho  moasurod 

tomporaturo  in  pounds  por  c.uhic  foot. 
***** 

■  3.  A])])endix  Dl  to  Suhpart  B  of  Part 
430  is  timondod: 

■  a.  In  section  2.  Testing  (Mnditions,  by 
revising  sections  2.1,  2.4.1, 2. 4. 1.2,  and 
2.4.4;  and 

■  b.  In  section  3.  Test  Procedures  and 
Measurements,  liy  revising  sections  3.1 
and  3.0. 

The  additions  and  revisions  read  as 
follows: 

Appendix  1)1  to  Subpart  8  of  Part  430 — 
Uniform  Tost  Method  for  Measuring  the 
Knergy  (Consumption  of  (Clothes  Dryers 

***** 

2.  Testing  (ioiulilions 

2.1  Instdilulion.  Install  tho  clothos  drvor 
in  accordanco  with  manufacturor's 
instructions,  for  convontional  clothos  drvors. 
as  dofinod  in  1.7.  tho  drvor  oxhaust  shall  ho 
ro.stric:tod  by  adding  tho  AllAM  oxhaust 
simulator  doscrihod  in  :5.;1..t.1  of  .AllAM 
llLD-1  (incor|)oralod  by  roforonco:  soo 
t?  430.3).  for  vontloss  clothos  drvors.  as 
dofinod  in  1.19.  tho  drvor  shall  ho  tostod 
without  tho  AllAM  oxhaust  sinudator.  Whore 
tho  mauufactur(!r  giv(!s  tho  ojition  to  use  tho 
drvor  both  with  and  without  a  duct,  tho  dryer 
shall  1)(!  tostod  without  tho  oxhaust  simulator. 
All  oxtornal  joints  should  he;  taped  to  avoid 
air  leakage.  If  tho  manufactunir  gives  tho 
ojjtion  to  use  a  vontloss  clothos  drvor.  as 
dofinod  in  1.1!),  with  or  without  a 
coiuhmsation  box,  tho  drvor  shall  ho  tostod 
with  tho  condensation  box  installed,  for 
vontloss  clotluis  dry(;rs.  tho  coiuhmsor  unit  of 
tho  drycir  must  remain  in  |)laco  and  not  he; 
tak(;n  out  of  tlu;  drvor  for  any  reason  hiitwoim 
tests,  for  drying  testing,  disconniict  all  lights, 
such  as  task  lights,  that  do  not  |)rovi(h!  anv 
information  ndatod  to  tlu;  drying  proc(;ss  on 
tho  clothos  drvor  which  do  not  consume 
more  than  10  watts  during  tho  clotluis  dryer 
tost  cycle.  (Control  sotting  indicator  lights 
showing  tin;  cych;  i)rogro.s.sion.  tom|)oraturo 
or  dryness  settings,  or  other  cycle  functions 
that  cannot  lx;  turned  off  during  tho  tost  cycle 
shall  not  ho  disconnoct(!d  during  tho  active 
mode  tost  cvclo.  for  standhv  and  off  mode 


testing,  tlu!  clothcis  dryer  shall  also  h(! 
instalhxl  in  accordance;  with  s(;ction  .3, 
paragraph  .3.2  of  IE(C  02301  (incor])oratod  by 
rofor(;nco:  see;  S  430.3).  for  standby  and  off 
mode  t(;sting.  do  not  disconn(;ct  console 
lights  or  otlu;!'  lighting  syst(;ms. 
***** 

2.4.1  Weighing  scale  for  lest  cloth.  The; 
scab;  shall  have;  a  range;  e)f  0  te;  a  miiximum 
e)f  00  pemnels  with  ii  re;se)tutie)n  eefat  le;ast  0.2 
e)une:e;s  anel  a  maximum  orreer  ne;  gre;iite;r  than 
0.3  pe;re:e;ut  eif  any  me;asure;el  veilue;  within  the; 
nmge;  e)f  3  te;  1.3  |)ounels. 

2 .4 . 1 . 2  Weighing  sc<de  for  (Irum  capacity 
measurements.  The;  se:ale;  shoulel  have;  a  range; 
e)f0  te)  a  maxininm  eef  000  |>e)unels  with 
re;se)lutie)n  e)f  0..30  peeuuels  anel  a  maximum 
e;rre)r  ne;  gre;ate;r  than  0..3  i)e;re:e;nt  e)f  the; 
me;asure;el  value;. 

***** 

2.4.4  Dry  and  wet  hull)  psychrometer.  The; 
elry  anel  wot  hull)  psye:hre)me;te;r  shall  have;  :m 
e;rre)r  ne)  gre;ate;r  thiin  ±1  °f .  A  re;hitive; 
humielity  me;te;r  with  ii  miiximum  e;rre)r 
te)le;rane:e;  e;xpre;.sse;el  in  °f  e;cpiivale;nt  the; 
re;e]uire;me;nts  the;  elrv  anel  we;t  hull) 
psye:hre)mote;r  e)r  with  a  maximum  e;rre)r 
te)le;rane;e;  e)f  ±2  ))e;re:e;nt  re;lative;  humielity 
we)ulel  he;  ae:e:e;i)tiil)le;  feir  me;iisuriug  the; 
amhie;nt  humielity. 

***** 

3.  Ti;sl  Proe:e;diin;s  and  M(;asuri;nii;i)ts 

3.1  Drum  (kipucitv.  Me;asure;  the;  elrum 
e:<ipiie:ity  by  .se;aling  iill  e)))e;uings  in  the;  elrum 
e;xe:e;])t  the;  le)iieling  |)e)rt  with  a  ])lii.stie:  hag, 
iinel  ensuring  that  all  e:e)rne;rs  iinel  ele;])re;ssie)ns 
are;  fille;el  anel  tluit  the;re;  iire;  ne)  e;xtrusie)ns  e)f 
tho  pliistie:  hiig  thre)ugh  the;  eeponing  in  the; 
elrum.  .Su|)pe)rt  the;  elrye;r’.s  re;iir  elrum  surlae;e; 
e)n  ii  ))latfe)rm  se:ale;  te)  i)re;ve;nt  ele;fle;e:tie)n  e)f 
the;  elrum  surlae:e;.  anel  re;e:e)rel  the;  we;ight  e)f 
the;  e;mpty  elrye;r.  fill  the;  elrum  with  Wiite;r  te) 
a  le;ve;l  ele;te;rmine;el  by  the;  inte;rse;e:tie)n  e)f  the; 
ele)e)r  j)lane;  anel  the;  leeaeling  peert  (i.e..  the; 

u] )pe;rme)st  oelge;  e)f  the;  elrum  that  is  in  e:e)ntae:t 
with  the;  ele)e)r  se;al).  Re;e:e)rel  the;  te;m])e;niture; 
e)f  the;  wate;r  anel  thon  the;  woight  e)f  the;  elrve;r 
with  the;  cielele;el  wator  anel  the;n  ele;te;rmine;  the; 
mass  e)f  the;  wate;r  in  pe)unels.  Aelel  e)r  suhtrae:t 
the;  appreepriate;  ve)lume;  hasoel  e)n  the;  spae:e;  in 
the;  elrum  intorieer  te;  ae:e;e)unt  fe)r  any  .spae:e;  in 
the;  elrum  inte;rie)r  ne)t  me;iisure;el  by  wate;r  fill 
(e;.g..  s])iie:e;  e)e:e:ui)ie;el  by  the;  ele)e)r  or  the;  s])ae:e; 

al) e)ve;  the;  up])e;rme)st  oelge;  e)f  the;  elrum  within 
a  e:iirve;el  ele)e)r).  The;  elrum  e:a])ae;ity  is 
e;ale:uliite;el  iis  fe)lle)w.s: 

(1=  w/(l  +/—  volume  adjustment 
(I  =  e:apae:ity  in  e:ul)ie:  fe;e;t. 
u'=  mass  e)f  wate;r  in  peeunels. 

(I  =  elonsity  e)f  wate;r  at  the;  me;asure;el 

te;mpe;niture;  in  peeunels  pe;r  e:ul)ie:  foot. 
***** 

3.0  Standhy  mode  and  off  mode  power. 
Establish  the;  tosting  e:e)nelitie)ns  se;t  feerth  in 
Se;e:tie)n  2  ■‘Te;sting  (Ceenelitieens”  of  this 
ap|)e;nelix.  e;xe:e;|)t  that  all  lighting  syste;ms 
shall  romain  e:e)nne;e:te;el.  If  the;  e:le)the;s  elryor 
waits  in  a  highor  ])e)we;r  steito  at  the;  start  of 
stanelhy  meeele;  e)r  e)ff  meeele;  l)e;fe)re;  elreepping  te) 
a  le)we;r  ])e)we;r  steite;,  as  elise:u.sse;el  in  .se;e:tie)n 
,3,  ])aragrai)h  3.1.  ne)te;  1  e)f  1E(C  02301 
(ine:e)rpe)rate;el  by  re;fe;re;ne;e;;  se;e;  §430. 3). wait 
until  the;  e:le)the;s  elryor  ])asse;.s  inte)  the;  le)we;r 
])e)we;r  state;  he;fe)re;  starting  the;  me;asure;mont. 


fe)lle)W  the;  te;st  |)re)e;e;elure;  s))e;e:ifie;el  in  se;e:tie)n 
.3.  ])aragraph  ,3.3  e)f  1E(C  02301  leer  te;sting  in 
e;ae:h  peessihle;  meeele;  as  ele;se;rihe;el  in  3.0.1  anel 
3.0.2.  e;xe:e;pt  alleew  the;  pre)elue:t  te)  stahili/e; 
fe)r  30  te)  40  minute;s  anel  use;  an  e;ne;rgv  use; 
me;asure;me;nt  pe;rie)el  e)f  10  minute;s.  fe)r  units 
in  whie:h  powe;r  varie;.s  e)ve;r  a  e:ve;le;.  as 
ele;se;ril)e;el  in  se;e:tie)n  3.  paragraj)!)  ,3.3.2  e)f  1E(C 
02301,  use;  the;  ave;rage;  ))e)we;r  a])pre)iie:h 
ele;se:ril)e;el  in  paragraph  3.3.2(a)  e)f  1E(C  02301 . 
e;xe;e;pl  alle)w  the;  pre)elue;t  te)  stabilize;  leer  30 
te)  40  minutos  anel  use;  au  e;ne;rgy  use; 
me;asure;me;nt  pe;rie)el  ne)t  le;ss  than  10 
minutos. 

***** 
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DEPARTMENT  OF  ENERGY 
10CFR  Part  431 

[Docket  No.  EERE-2012-BT-DET-0033] 

RIN  1904-AC83 

Energy  Conservation  Program  for 
Consumer  Products  and  Certain 
Commercial  and  Industrial  Equipment: 
Proposed  Determination  of 
Commercial  and  Industrial 
Compressors  as  Covered  Equipment 

AGENCY:  Officu!  of  Enorgy  Efficioiuty  onel 
Roiunvable;  Ene;rgv,  De;pcirtm(;iit  e)f 
fCiiorgy. 

ACTION:  Ne)ti(:o  of  rooponing  eif  jiiiblic 
e:onim(:nt  ])(;ne)(l. 

SUMMARY:  Tliis  iiolico  annouiu:t;s  that 
the;  porioel  feir  siibniittiiig  coinnuait.s  to 
tlio  notice  of  projio.sod  elotorininatiein, 
publishoel  I)ot:oinbor  31.  2012,  abetut 
commorcial  and  indu.strial  comiiro.ssor.s 
is  re;oponing  to  Fobrnary  28,  2013. 

DATES:  Tho  Dopartinont  of  Energy  will 
accept  ceiininents,  elata,  and  infetrmation 
about  the  notice  of  proposed 
eleterinination.  but  no  later  than 
February  28. 2013. 

ADDRESSES:  Interested  persons  may 
submit  comments,  identified  by  docket 
number  EERE-2012-BT-DET-0033  or 
RIN  1004-AU83,  by  any  of  the  following 
methods: 

•  Federal  elhilemaking  Portal:  http:// 
WWW. regulations. gov.  Follow  the 
instructions  for  submitting  comments. 

•  FnunI:  Com jnessorsDetermination. 
20 1 2DFT()():i3@ee.doe.gov.  I nc  1  u do 
EERE-2012-BT-DET-0033  and/or  RIN 
1004-AU83  in  the  subject  line  of  the 
message. 

•  Mail:  Ms.  Bienda  Edwards,  U.S. 
Dejiartment  of  Energy.  Building 
Technologies  Program.  Mailstop  EE— 2j, 
1000  Independence  Avenue  SVV., 
Wa.shington,  DC  20.38.3-0121. 
Telejihone:  (202)  386-2043.  Plea.se 
submit  one  signed  original  pajier  cojiy. 
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•  Hand  Dalivoiy/C^ouriar:  Ms.  llrenda 
Kdwards,  U.S.  Department  of  Fnei"gy. 
lluilding  Technologicjs  l^rograin.  ‘K'iU 
L'Fnfant  Plaza  S\V.,  Suite  800. 
Washington.  D('  20024.  Plea.se  sul)mit 
one  signed  original  paper  copy. 

Instructions:  All  suhmi.ssions  received 
must  include  the  agency  name  and 
(l(K;ket  nnmher  or  RIN  for  this 
rniemaking. 

Docket:  The  ilocket  is  available  for 
review  at  \\’\\  \\'.n;t>uIations.}>ov. 
including  Federal  Register  notices, 
comments,  and  other  .suj)])orting 
docnments/matcnials.  All  documents  in 
the  docket  are  listed  in  the  http:// 
www.rcgu la tions.gov  index.  However, 
not  all  documents  listed  in  the  index 
may  he  publicly  available,  such  as 
information  that  is  exempt  from  j)ul)lic 
disclosure. 

A  link  to  the  docket  Web  page  can  he 
found  at:  http://\\  \\  \v.vcgulations.gov 
dock(;t  no.  EERE-201 2-13T-DE'r-0033. 
This  Web  jiage  contains  a  link  to  the 
docket  for  this  notice  on  the  http:// 
www'.rcgnlations.gov  site  that  contains 
instructions  on  how  to  acce.ss  all 
documents,  including  j)ul)lic  comments, 
in  the  docket. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Raha.  IJ.S.  DtjpartmenI  of  Energv. 
Office  of  Energy  Efficiencv  and 
Renewable  Energy.  Building 
Technologies,  EE-2j.  1  ()()() 

Independence  Avenue  SW.. 

Washington.  DC  2()r)8.'‘)-()121. 

Telejjhone:  (202)  .'i80-8(i.‘i4.  Email:  fiin. 
Iiaha@cc.doc.gov. 

In  the  Office;  of  General  (Counsel, 
contact  Ms.  Elizah(;th  Kohl.  U.S. 
Department  of  Energy.  Office  of  the 
General  Goim.sel.  GG'-71  .  1000 
Independence  Avenue  SW., 

Washington,  D(^  20.'j85.  Tele])hone: 

(202)  .‘180-7790.  Email:  Hlizahcth.Kohl® 
hq.doc.gov. 

SUPPLEMENTARY  INFORMATION:  On 
D(;ceml)er  31,  2012.  the  Department  of 
Energy  (DOE)  puhlislied  in  the  Federal 
Register  (77  FR  70972)  a  notice  of 
propo.s(;d  determination  that 
commercial  and  industrial  compressors 
meet  the  criteria  for  covered  e(piij)ment 
under  Part  A-1  of  Title  111  of  the  Energy 
Policy  and  Gon.servation  Act.  as 
amended.  The  propo.sed  determination 
provided  for  the  sid)mi.ssion  of 
comments  no  later  than  January  30, 
2013.  On  January  24,  2013.  Edison 
Electric  Instituti;  (EEl)  re(]ue.sted  an 
extension  of  the  deadline  to  ])rovide  its 
comments.  EEl  rai.sed  concerns  about 
the  j)roposed  definition  of  the  term 
“compressor”  and  tlie  scojie  of 
propos(;d  coverage  for  conun(;rcial  and 
industrial  com|)re.ssors.  To  allow 
sufficient  time  for  review  of  sucli  public 


notice  and  thereby  (;nal)le  EEl  to  provide 
meaningful  comm(;nts  in  r(;spon.se  to  the 
propo.sed  coverage  determination  for 
comnu;rcial  and  industrial  com])r(;ssor,s, 
it  recpiested  an  extension  of  the 
comment  period. 

In  view  of  t lie  l'"El  r(;(]uest  on  January 
24  and  public  notice  of  the  availability 
of  the  Hnergv  (ionscivation  Standards 
lialcnniking  Framework  Document  for 
(Commercial  and  Indastri(d  Pumps  on 
January  2.1.  2013.  at 
www.rcguIations.gov.  docket  identifier 
EERE-2()1 1-BT-STD-(K)31-0013:  and 
thereafter  on  Januarv  28.  2013,  the 
pulilic  notice  of  the  availability  of  the 
Fncrgv  (Conscivation  Standards 
Rniemaking  Framework  for  Commercial 
and  Indn.stricd  Fans  and  Blowers,  at 
www.reguIations.gov,  docket  identifier 
EERE-201 3-BT-STD-OOOO-OOOl .  DOE 
lias  determined  tliat  a  reopening  of  the 
])nhlic  comment  period  is  appropriate 
lia.sed  on  the  foregoing  reasons  and  is 
hereby  reopiining  the  comment  jieriod 
for  its  proposed  determination  for 
commercial  and  industrial  compressors 
as  covered  eipiipment.  DOE  will 
consider  any  comments  received  by 
Eehruarv  28,  2013  and  deems  any 
comments  received  l)etwe(;n  Januarv  30, 
2013  and  Eehruarv  28,  2013  to  he  timely 
submitted. 

Further  Inforinalion  on  Submitting 
(knnnients 

Under  10  (]FR  1004.11,  any  iierson 
suhniitting  information  that  he  or  she 
believes  to  he  confidential  and  exempt 
by  law  from  public  disclosure  sliould 
siihmit  two  co])ie.s:  One  copy  of  the 
document  including  all  tlie  information 
believed  to  he  coniidential,  and  one 
co]iy  of  tlie  document  with  tlie 
information  believed  to  he  confidential 
deleted.  DOE  will  make  its  own 
determination  about  the  confidential 
status  of  the  information  and  treat  it 
according  to  its  determination. 

Factors  of  int(;re.st  to  DOE  when 
evaluating  requests  to  treat  suhniitted 
information  as  confidential  include  (1) 
A  de.scription  of  the  items.  (2)  whether 
and  why  sucli  items  are  customarily 
treated  as  confidential  within  tlie 
industry,  (3)  whether  the  information  is 
generallv  known  by  or  available  iroiii 
other  sources,  (4)  whether  the 
inibrniation  has  previously  been  made 
available  to  otliers  without  obligation 
concerning  its  confidentiality,  (.'ij  an 
explanation  of  the  competitive  injury  to 
tlie  .submitting  person  which  would 
result  from  public  disclosure,  (0)  when 
such  information  might  lose  its 
confidential  character  due  to  the 
jia.ssage  of  time,  and  (7)  why  disclosure 
of  the  information  would  he  contrary  to 
the  jiuhlic  interest. 


IssiumI  in  Washington, !)('..  on  (annarv  31. 
2013. 

Kall]l(;i;n  B.  Hogan, 

Deputy  Assistant  S(s:retary  for  Energy 
Effieieney,  Energy  Effieieney  (iiul  Henewahle 
Energy. 

IKK  Hoc.  2iu;t-()27.'').'i  I'iliul  2-l)-i:i;  fKl.S  iiin| 

BILLING  CODE  6450-01-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 3-0089;  Directorate 
Identifier  2012-NM-166-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  projio.sed  rulemaking 
(NFRM). 

SUMMARY:  We  jiropose  to  adopt  a  new 
airworthine.ss  directive  (AD)  for  certain 
'file  Boeing  Goni])anv  Model  747^00 
.series  airplanes.  This  projiosed  AD  was 
prompted  by  reports  of  auxiliary  jiower 
unit  (ABU)  faults  due  to  ])ower  feeiler 
cahh;  chafing.  This  |)roposed  AD  would 
retjuire  detailed  inspections  for  damage 
of  the  ABU  ]K)wer  feeder  cables: 
rejilacing  the  clamjis  and  installing 
grommets;  and  related  inve.stigative  and 
corrective  actions  if  neces.sary.  We  are 
jiro])o.sing  this  AD  to  detect  and  correct 
chafing  of  the  ABU  power  feeder  cables 
within  a  flammahle  fluid  leakage  zone, 
which,  with  arcing,  could  result  in  fire 
and  structural  damage. 

DATES:  We  must  receive  comments  on 
this  propo.sed  AD  by  March  25,  2013. 
ADDRESSES:  You  may  send  comments, 
using  the  procedures  found  in  14  (]f’R 
11.43  and  11.4.'i,  by  any  of  the  following 
methods: 

•  Federcd  elinlemaking  Ported:  Go  to 
http://www.regidations.gov.  Follow  the 
instructions  for  submitting  c:omment.s. 

•  /mx;  202-493-22.'il. 

•  Mail:  U.S.  De))artment  of 
'fransjjortation.  Docket  Oi)(;ration.s,  M- 
30.  West  Building  Ground  Floor,  Room 
Wl  2-140,  1200  New  Jer.sey  Avenue  SE.. 
Washington,  DG  20.‘j90. 

•  Hand  Deliverv:  Deliver  to  Mail 
addre.ss  above  between  9  a.m.  and  .‘i 
]).m.,  Monday  through  Friday,  exci;])t 
Federal  holidays. 

For  .service  information  identified  in 
this  ])ro])osed  AD.  contact  Boeing 
Gommercial  Air])lane.s,  Attention:  Data 
K  Services  Management,  B.O.  Box  3707, 
MG  2H-0.'5,  Seattle,  WA  98124-2207; 


9000 
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teleplioiu!  2()()-.'>44-5()()().  extension  1; 
fax  2()6-7(i6-r)()«();  Internet  https:// 
\\'\\'\\’.inyb()(;in<>ll(:et.(:()ni.  Yon  may 
review  copies  of  the  referenciul  .service 
information  at  tlie  FAA.  Transport 
Air])lane  directorate.  1601  bind  Avenue 
SVV.,  Renton,  VVaslhngton.  I’or 
information  on  the  availal)ility  of  this 
material  at  tlie  FAA,  call  425-227-1 221 . 

Examining  the  At)  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
wwn  .rogiildtions.gov:  or  in  person  at  the 
noc:ket  Management  Facilitv  between  9 
a. Ill.  and  .'j  p.ni..  Mondav  through 
I'Yiday,  except  Imderal  holidays.  The  AD 
docket  contains  this  proposed  AD.  the 
regulatory  evaluation,  any  c:oninients 
received,  and  other  information.  The 
street  address  for  the  Dof;ket  (Iffice 
(])hone:  8()0-647-.'i.627)  is  in  the 
ADDRESSES  section.  Comments  will  he 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ceorgios  Roussos,  Aerosjiace  Engineer, 
.Systems  and  Ecpiipment  branch.  ANM- 
13().S,  .Seattle  Aircraft  Certification 
Office.  FAA.  1601  bind  Avenue  .SVV., 
Renton,  W'ashington  98().‘i7-33,')6: 
phone:  42. 'i-91  7-6482;  fax:  42.'5-917- 
(i.lOO;  eiiiai  1 :  }’t:orgios.n)iiss()s@f(i(t.<’ov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

W'e  invite  yon  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  projiosal.  .Send  your  comments  to 
an  address  li.sted  under  the  ADDRESSES 
section.  Include  "Docket  No.  FAA- 


2()13-()()89;  Directorate  Identifier  2012- 
NM— 166-AD'’  at  the  heginning  of  vour 
comments.  We  specifically  invite 
comments  on  the  overall  regulatorv. 
economic,  environmental,  and  energv 
aspects  of  this  jiropo.sed  AD.  VVe  will 
consider  all  comments  received  hv  the 
closing  date  and  may  amend  this 
projiosed  AD  because  of  tho.se 
comments. 

VVe  will  ])ost  all  comments  we 
receive,  without  change,  to  http:// 
www.ivgiildtions.gov,  including  anv 
personal  information  you  jirovide.  We 
will  also  ])ost  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

VV^e  received  reports  of  APU  faults. 
Investigations  .showed  that  the  power 
feeder  cables  on  APU  generator  numher 
2  had  damage  from  chafing  at  station 
2638.  The  cables  showed  evidence  of  a 
hot  short  to  the  adjacent  structure, 
which  had  damage  from  arcs.  An 
investigation  showed  that  the  location 
and  configuration  of  the  existing  clamps 
must  he  changed,  and  jirotective 
grommets  must  he  installed  on  the 
striu:ture  to  prevent  ])ossihle  chafing. 
Uhafing  and  suh.se(|uent  arcing  occurred 
in  a  flammable  leakage  zone.  This 
condition,  if  not  corrected,  could  result 
in  chafing  of  the  APU  power  feeder 
cables  within  a  flanunahle  lluid  leakage 
zone,  which,  with  arcing,  could  result  in 
fire  and  structural  damage. 

Relevant  Service  Information 

VVe  reviewed  Boeing  Alert  .Service 
Bulletin  747-24A236(),  Revision  1. 

Estimated  Costs 


dated  May  2,  2012.  For  information  on 
the  procedures  and  compliance  times, 
.see  this  .service  information  at  http:// 
WWW. rciiu  hit  ions. ‘>ovh\  searching  for 
Docket  No.  FAA-201 3-0089. 

FAA’s  Determination 

VVe  are  proposing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determined  the  nn.safe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  products  of  these  same 
type  designs. 

Proposed  AD  Requirements 

This  proposed  AD  would  require 
accomplishing  the  actions  specified  in 
the  service  information  de.scrihed 
])reviously. 

The  phra.se  “related  inve.stigative 
actions”  might  he  u.sed  in  this  proposed 
AD.  "Related  investigative  actions”  are 
follow-on  actions  that:  (1)  Are  related  to 
the  primary  actions,  and  (2)  are  actions 
that  further  investigate  the  nature  of  any 
condition  found.  Related  inve.stigative 
actions  in  an  AD  could  include,  for 
example,  inspections. 

In  addition,  the  phra.se  "corrective 
actions”  might  he  u.sed  in  this  projio.sed 
AD.  "Corrective  actions”  are  actions 
that  correct  or  address  any  condition 
found.  Ciorrective  actions  in  an  AD 
could  include,  for  example,  repairs. 

(iosts  of  (Compliance 

VVe  estimate  that  this  pro]K)sed  AD 
affects  .’5.')  airplanes  of  U..S.  registry. 

W'e  estimate  the  following  costs  to 
comjdy  with  this  proposed  AD: 


Action 

Labor  cost 

Parts  cost 

Cost  per  product 

Cost  on  U.S.  operators 

Inspection,  and  clamp  and 
grommet  replacement. 

6  work-hours  x  $85  per  hour 
=  $510  per  inspection  cycle. 

$70 

$580  per  inspection  cycle  . 

$31 ,900  per  inspection  cycle. 

W'e  have  received  no  definitive  data 
that  would  enable  us  to  ])rovide  cost 
estimates  for  the  on-condition  actions 
specified  in  this  AD. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  .States  (Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  .Subtitle  1. 
section  106,  de.scrihes  the  authority  of 
the  FAA  Administrator.  .Subtitle  V'll: 
Aviation  Programs,  describes  in  more 
detail  tlie  scojie  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  .Subtitle  Vll, 
Part  A.  Suhjiart  HI.  .Section  44701: 
“General  requirements.”  Under  that 


section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  pre.scrihing  regulations 
for  jiractices,  methods,  and  ])rocedure.s 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  .sc:ope  of  that  authority 
because  it  addre.sses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
])rodncts  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  jiroposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
pro])o.sed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 


the  relationship  between  the  national 
Government  and  the  .States,  or  on  the 
distribution  of  power  and 
res|)onsihilities  among  the  various 
levels  of  government. 

For  the  reasons  discus.sed  above,  1 
certify  this  proposed  regulation: 

(1)  Is  not  a  "significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
the  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  Fehruarv  26, 
1979). 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  VV'ill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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iindor  the  criteria  of  the  Regulatory 
Flexiliility  Act. 

last  of  Subjects  in  14  (T'R  Part  :19 

Air  transportation.  Aircraft,  Aviation 
salety,  lncor])oration  by  n'lennice. 

Safety. 

'I'lie  Proposed  Amendment 

/\ccordingly.  under  the  authority 
didegated  to  im;  l)y  the  Administrator, 
the  FAA  proposes  to  amend  14  (IFR  jiart 
:it)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  ;ftl 
continues  to  reail  as  follows: 

Authority:  4!)  tI..S.(:.  l()(i(g).  4011:1.  44701. 

§39.13  [Amended] 

■  2.  rhe  FAA  amends  §  39.1 3  hy  adding 
the  following  new  airworthiness 
directive  (All): 

■fill!  lioeing  Conipiiiiy:  Docket  No.  f'AA- 
20i:t-00H‘l:  Direclorale  Ideiitirier  2012- 
NM-HiO-AD. 

(a)  Comments  Due  Dati! 

We  miisl  receive  comm(!nls  hv  Marcli  2.^. 
20i:i. 

|h)  Allecteil  Alls 
None. 

(<:)  Applicahilily 

'I’liis  AD  applies  to  The  Hoeing  Coin|)anv 
Model  747-400  siiiies  air|)lanes.  ciiililicaled 
in  any  c.at(!gorv,  as  idenliluid  in  Ilociing  .Alert 
.S(!rvice  ISnllelin  747-24 A2:i00.  Revision  1. 
daliHl  .May  2.  2012. 

(d)  Siihject 

joint  Aircrafl  System  Component  (j.ASC)/ 
Air 'fransporl  Association  (ATA)  of  Anuii  ica 
Code  24.  Rl(!ctrical  Power. 

(e)  Unsafe  Condition 

This  .AD  was  prompted  hv  r(!|)orts  of 
auxiliary  |)ower  unit  (API))  faults  dn<!  to 
jiower  feed(!r  cable  chafing.  Wi!  are  issning 
this  AD  to  detect  and  correct  chafing  of  llii! 
APU  powiir  feiidiir  cables  within  a  flammable 
fluid  leakage  zoiu!.  whic:h.  with  arcing,  could 
result  in  firi!  and  structural  damage. 

(0  Compliance 

Comply  witli  this  AD  within  the 
com|)lianc(!  tim(!s  spiiciliiKl.  unless  alreadv 
done. 

(g)  lnspei:tion,  Related  Investigative  and 
Corrective  .Actions 

lOxce])!  as  reipiiriid  hv  jiaragrapli  (h)(2)  of 
ifiis  AD.  within  the  complianc;e  limi! 
specifiiid  in  |)aragra))h  l.f].,  “Com|)lianc(!." 
Hoeing  Alert  .Service  Hulletin  747-24A2:U)0, 
Revision  1.  dated  May  2.  2012:  Do  a  detailed 
inspection  for  damage  (e.g..  surface  finish 
integrity,  excessive  wear  or  |)ossihle  hciat 
damage)  of  the  Al’l)  jiower  feediir  cables 
within  each  wire  bundle  on  the  l(!ft  and  right 
of  the  bulkhead,  and  do  all  a))])licahle  r(!lal(!d 


investigative  and  corrective  actions,  in 
accordance!  with  tlu!  Accomplislum!nt 
Instructions  of  Hoeing  Alert  .Service!  Hnlli!tin 
747-24A2:tl)0.  Re!visie)n  1.  elate!el  May  2,  2012: 
e!xe:e!pt  as  riHiuireel  by  paragra])li  (h)(1)  eil  this 
AD.  If  ne)  eliimage!  is  found  eluring  this 
ins|)e!e:liem.  fieforei  fnrlhe!r  flight.  ri!plae:e:  the: 
e:lamp(s)  iuiel  instidi  gre)mme!ts.  in  iie:e:orelane:e! 
with  the!  Ae:e:e)m])lishme!nt  Instrnelieins  eif 
Heiiiing  Aleirt  .Servie:e!  Hulleitin  747-24A2:t(i0. 
Re!visiem  1.  ehiteul  May  2.  2012.  Dei  idl 
iipplieiiihle!  reilateiel  inve!stigalive!  anel 
e:e)rre!e;tie)n  aeitieins  lieileirei  furthe!r  flight. 

(h)  Rxi:e!ptions  tei  the  Service  Informatiein 

(1)  If  any  elamage!  is  feiunel  eluring  any 
inspe!e:liem  reeiuireHl  by  this  AD.  anel  He)e!ing 
.Ahirt  .Si!rvie:e!  Hulle!lin  747-24.A23l>0. 

Reivisiein  1,  elateui  Meiy  2.  2012.  s])e!cifie:s  tei 
eieintae:!  Heieeing  feir  ajipreipriale!  aeliein:  Heifeirei 
furtlu!!'  flight,  reip.iir  the!  eliimage!  using  ii 
meitheiel  a|)i)re)ve!el  in  iie:e'.e)relane:e  with 
liiiragniph  (k)  eif  this  AD. 

(2)  \Vhe!re!  Heieiing  Ale!rl  .Seirvie;e!  Hulleitin 
747-24A2:tl)0.  Revisiem  1.  elateui  May  2.  2012. 
s|)e!e:ifie!s  ii  e:e)mpliane:e!  time!  iifteir  the:  ehite!  em 
the!  seirvie:e!  hulleitin.  this  AD  ri!epiire!S 
e;eim|)liime:e!  within  the!  speeiifieiel  e:e)mpliane:e! 
time!  iifte!!'  the:  e!lfe:e:live!  ehite  eif  this  AD. 

(i)  Parts  Installatiem  Limitation 

As  eil  the!  elfe!e:tive!  elide:  eif  this  AD.  nei 
peirsem  imiy  instidi.  em  iiny  iiirpliine:.  iiny 
wiring  snp])orl  e:limi|).  e!xe;e!pt  feir  ])iirt  numhe!r 
TA02.T0‘)7l,lli.  in  iiny  iireii  of  the  iiir|)lime.  iis 
spi!i:ifieil  in  Hoeiing  Alert  .Servie:e!  Hulletin 
747-24A2.'t()0.  Revision  1.  eliite:il  Miiy  2.  2012. 

(j)  Credit  for  Previeuis  Actions 

■f'liis  piiriigrii|)h  jirovieleis  e;reelit  lor  the: 
aeitions  reiepiireel  by  piiriigrii]di  (g)  eil  this  AD. 
if  those:  iieitiems  we!rei  pe!rle)rnie:el  beileire:  the 
e:ffee:tive!  elide  eif  this  AD  using  Heieiing  Ale!rl 
.Se!rvie:e:  Hulleitin  747-24.A2;i()0.  eliite!el  liinuary 
18.  2012.  whie:h  is  neit  ine:ori)e)riite:il  hv 
re:le!rene:e!  in  this  AD. 

(k)  Alternative  Meethods  eif  Compliane:e 
(AMOCs) 

(1)  The:  Mamiger.  .Seiiitthi  Aire:riifl 
Ce!rtifie:atiein  ()ffie:e:  (ACO),  l''AA.  hits  the 
autheirity  tei  ii]ipreive:  AMOCs  feir  this  AD.  if 
re!e|ue!ste!el  using  the:  preie:eelure!s  feiund  in  14 
C1''R  30. It).  In  ae:e:eirelane:e!  with  14  CPR  3t).19. 
se:nel  yeiiii  reepiest  tei  your  prine:ij)al  ins]ieie:teir 
eir  leieiiil  l-’light  .Stanehirels  Distrieit  ()ffie;e!.  as 
apjireijiriate!.  If  seneling  infeirmiition  eliri:e:tlv 
tei  the:  maiiiiger  ed  the  ACO.  semel  it  tei  the: 
iitteintiein  eif  the:  ]ie!rsein  ielentifieiel  in  the: 
Reiliiteel  Infeirmatiein  se:e:tiein  eif  this  AD. 
Informiitiein  may  lie:  emiiiileiel  tei:  f)-A\’M- 
S(!(iltlo-A(X)-/\M()(]-Ii(!(]ii(;sls@f(i(i.g()V. 

(2)  Heifeire:  using  iiny  iip]iriiveil  AMOC, 
notify  yeiur  iip]irei|iriiite  ]irine:ipiil  ins]iei:tor, 
or  kicking  ii  prine:i|iid  inspeuiteir.  the  manager 
eif  the  leie:iil  flight  stanehirels  elistrie:!  eiffieie!/ 
e:e:rlilie:ale:  hedeling  elistrie:!  eiflie;e!. 

(3)  An  AMOC  tliiit  preivieles  an  ae:e;e:p!iible! 
leivel  eif  siifeity  imiv  be:  iiseiel  feir  iinv  reiiiiiir 
re:e|uire:ei  by  this  AD  if  it  is  iipjireiveiel  bv  the: 
Heieiing  Ceimme:re:ial  Airplime!s  Orgiini/.atiein 
Deisigiiiitiein  Antheiriziitiein  (ODA)  tliiit  hiis 
be!e:n  autheirizeel  by  the  Miimige:!’,  Seattle: 

At:0.  tei  make  theise:  fineiings.  luir  a  reipair 
nmtheiel  tei  be:  appreiveiel.  the  reipair  must  meie:! 
the  e:e:r!ifie;atiein  liiisis  eif  the:  iiiriihine,  iinel  the 
ap]ireiviil  must  spe:e:ifie;allv  reifer  tei  this  AD. 


(I)  Kelateei  Inlbrmatiein 

(!)  l-’eir  meire  infeirmidiein  iibeiut  this  AD, 
e:eintae;l  Ceeirgieis  Reiusseis,  Aereis]iiie:e: 
Rngine:e:r.  .Systemis  iiiiel  I'kiuipnient  Hrime:h. 
ANM-130.S.  .Seiiittle:  Aire;raft  Ce:rtifie:a!iem 
Offie:e:.  l''AA,  KiOl  Linel  Avemue:  .S\V.,  Renton. 
Washingtein  080,37-33.30:  iiheine::  423-017- 
0482:  fax:  423-01  7-03‘)0:  eniiiil: 
;^r()rgi()s.r()iiss(>s<l£l(i(i.‘i()v. 

(2)  I'eir  servie:e:  infeirmatiein  iele:ntifie:el  in 
this  AD.  e:emtiie:t  Hoeing  Ceimme:re:iid 
Airpliineis.  Attemtiem:  Diitii  K  .Se:rvie:e!s 
Miinagememt.  P.  O.  Heix  3707.  MC  21 1-03. 
.Seattle:.  WA  08124-2207:  teileiphone:  200- 
344-3000.  e:xlensiem  1:  fax  200-700-3080: 
lnle:rne:t  hlliJsX/www.mvhoaiii^flaal.com.  Vein 
may  reivieiw  e:eipie!s  eifthe  re:fe:re:ne:e:el  se:rvie:e: 
infeirmidiein  at  the:  l''AA,  Transpeirt  Airplane: 
Direieiteirate:,  1001  Linel  Avemue:  .SW..  Remtein. 
Wiishingtem.  I''eir  infeirniiiliem  em  the: 
availahility  eif  this  male:rial  id  the  l''AA.  e:idl 
423-227-1221. 

Issueiel  in  Remtein.  Washingtein,  em  |anuiiry 
10.2013. 

Mif:hae:l  Ka.szye:ki, 

Acting’  Mdiidgar,  'Tn/n.s/ieir/  Airpldiu; 
Diraclordlu.  Aircraft  Ccrlificdtion  Service. 

|!  R  Doe:.  2(U:t-()2717  I'ileul  2-(i-i;t:  8:4.')  iiin| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 3-0056;  Directorate 
Identifier  2012-NE-48-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Hamilton 
Sundstrand  Corporation  Propellers 

ACTION:  Notice:  eif  jireiposoel  nilcniaking 
(NFRM),  DOT. 

SUMMARY:  We:  preipei.se:  to  etelojit  a  ne:w 
airweirthine:.s.s  tlire:e;tivc  (AD)  for 
Hamilton  .Sunekstranel  Ceirpeiratiem 
14.SF-7,  14SF-l.'i,  anel  14.SF-23  se:rie:s 
pre)ji(:lle:rs  u.sing  e;e:rlain  Hamilton 
.Sunekstranel  Corporation  auxiliary 
pumps  anel  meiteirs  (auxiliary  fe:athe:ring 
pumps).  This  jireipei.se:)!  AD  was 
prom])te:el  by  a  re:pe)rt  of  a  preipe:lle:r  neit 
meiving  into  the:  fe:athe:ring  peisitiem  aftor 
an  e:ngine:  in-flight  shutelown.  This 
pre)pe).se:el  AD  weiulel  re:e|uire:  romoving 
i:e:rtain  se:rial  numhors  (.S/Ns)  eif 
tiuxiliary  fe:athe:ring  ])um]).s  freim  .se:rvie;e:. 
We:  are:  jireipeising  this  AD  tei  pre:v(:nt 
pre)pe:lle:rs  freim  failing  tei  meive:  into  the: 
fe:athe:ring  peisitiem  aftetr  an  emgine:  in¬ 
flight  shuteleiwn.  Preipe:lle:rs  failing  tei 
fe:athe:r  t:an  e:au.se:  high  elrag  em  the: 
preipe:lle:r,  asymme:trie;  thrust,  anel 
elifficulty  of,  or  imjieissihilitv  in, 
c.emtreilling  the:  airjilane:. 

DATES:  We:  mu.st  re:e;e:ive:  e;eimme:nts  em 
this  j)reipeise:el  AD  hy  Mare;h  25,  2013. 


eif 
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ADDRESSES:  You  may  send  comments, 
using  the  ])ro(:e(lures  found  in  14  (d'R 
11.43  and  11.45,  l)y  any  of  tlie  following 
methods: 

•  FinUnal  (^lUiIcnuiking  Portal:  do  to 
litti)://u\viv.ra<>uIaiioiis.<>ov.  Follow  the 
instructions  for  submitting  comments. 

•  /‘V/.v;  202-493-22.51. 

•  A/o/y.  D.S.  Dcipartment  of 
Transportation.  Docket  ()i)erations.  M- 
30,  West  Building  dround  Floor,  Room 
\V12— 140,  1200  New  Jer.s(!V  Avmiue  SE., 
Washington,  Dd  20.500. 

•  Hand  Dalivary:  Deliver  to  Mail 
address  above  between  5)  a.m.  and  5 
p.m.,  Monday  through  F’riday,  except 
Federal  holidays. 

For  .service  information  identified  in 
this  pro])osed  AD.  contact  Mamilton 
.Sundstrand  Propeller  Technical  Team, 
One  Flamilton  Road.  Mail  Slop  1-3- 
AB43,  Windsor  Locks,  dT  00090-1010; 
fax:  800-0.54— .5107.  You  may  view  this 
service  information  at  the  FAA,  Engine 
&  Propeller  Directorate.  12  New  England 
Executive  Park,  Burlington,  MA.  For 
information  on  the  availahilitv  of  this 
material  at  the  FAA,  call  781-238-712.5. 

Examining  the  AD  Docket 

You  may  examine  the  AD  dock(!l  on 
the  lntern(!t  at  http:// 
wwiv.ragulai ions.gov:  or  in  person  at  the 
Docket  Management  Facility  betwejni  9 
a.m.  and  5  jj.in.,  Monday  through 
Friday,  excej)!  Federal  holidays.  'The  AD 
docket  contains  this  ])ro])o,se(l  AD.  the 
regulatory  (n'aluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(phone:  8()()-647-.5.527)  is  in  the 
ADDRESSES  section,  domments  will  he 
available  in  the  AD  docket  shortlv  after 
receij)t. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Schwetz.  Aerosjiace  Engineer, 
Boston  Aircraft  dertification  Office, 
FAA,  Engine  and  Proj)eller  Directorate, 
12  New  England  Executive  Park, 
Burlington.  MA  01 803;  phone:  781- 
238-7701;  fax:  781-238-7170;  email: 
inichaid.schwet  z@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

domments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposal.  Send  your  comments  to 
an  address  listed  umha’  the  ADDRESSES 
.section.  Include  “Dockid  No.  FAA- 
2013-00.50;  Directorate  hhmtifier  2012- 
NE^8-AD”  at  the  beginning  of  your 
comments.  We  specifically  invite 
{:omments  on  tin;  overall  regulatory, 
economic,  environmental,  and  energv 
as])ect.s  of  this  j)roj)o.sed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 


pro|)osed  AD  because  oftho.se 
comments. 

We  will  po.st  all  comments  we 
receive,  without  change;,  to  http:// 

WWW. ivgnlations.gov,  including  anv 
personal  information  you  |)rovide.  We 
will  also  po.st  a  rei)ort  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

We  received  a  re])ort  of  an  engine  in¬ 
flight  shutdown  on  a  Bombardier  DIKi- 
8-400  airplane,  where  the  pro|)eller  did 
not  move  into  the  feathering  position. 
Bombardier  was  in  contact  with 
Hamilton  Sundstrand  (kji'jjoration 
iiKjuiring  about  the  auxiliary  feathering 
pump  used  on  the  Hamilton  Sund.strand 
dorporation  propellers.  Hamilton 
Sund.strand  dorporation  found  the 
auxiliary  feathering  pump  u.sed  on  their 
14SF"  series  i)ropeller  is  a  similar  design 
as  that  u.sed  on  the  DHd-8-400 
airi)lane.  The  Hamilton  Sund.strand 
investigation  revealed  some  of  their 
auxiliary  feathering  pum])  motors  had 
int(;rnal  corrosion  that  mav  cause  the 
stator  magnets  in  the  pump  motor  to  fail 
and  rotate  into  the  ])ath  of  the  armature, 
prev(;nting  the  jniinp  from  feathering 
the  propeller.  This  condition,  if  not 
c{)rrec:ted.  could  result  in  pro])(;ller.s 
failing  to  f(;ath(;r.  causing  high  drag  on 
the  ])ro])eller,  asymmetric  thrust,  and 
difficultv  of,  or  impossibilitv  in, 
controlling  the  air])lane. 

Relevant  Service  Information 

We  reviewed  Hamilton  Sund.strand 
dori)oration  Alert  Service  Bulletin 
(ASB)  No.  14.SF-(il-Al6.5.  dated 
Septemb(;r  2.5,  2012.  The  ASB  lists  by  S/ 
N  the  affected  Hamilton  Sund.strand 
dorporation  auxiliary  feathering  pumps, 
part  number  (B/N)  7826.5.5-3 
(Aerocontrolex  P/N  4122-()()60()9)  and 
provides  in.structions  for  getting  the 
l)ump.s  modified. 

FAA’s  Determination 

We  are  jn’oposing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determined  th«;  unsafe  condition 
de.scribed  ])reviou.sly  is  likely  to  exi.st  or 
develop  in  other  products  of  the  .same 
tyj)e  design. 

Proposed  AD  Requirements 

This  pro])osed  AD  would  r(;(juire 
removing  the  affected  auxiliary 
leathering  pum|).s  from  service. 

(]osts  of  dompliance 

We  estimate  that  this  ])ropo.sed  AD 
affects  284  Hamilton  Sundstrand 
dorjioration  14SF-7.  14SF-1.5,and 
14SF-23  series  pro])eller.s  using  affected 
auxiliary  feathering  pumps  installed  on 


airplanes  of  IJ.S.  registry.  We  also 
estimate  that  it  would  take  about  1.5 
hours  per  propeller  to  comply  with  this 
pro])o.sed  AD.  Tin;  average  labor  rate;  is 
.$85  ])er  hour.  Reepured  parts  cost  is 
.$6, ()()()  per  |)ropeller.  Ba.sed  on  these 
figures,  we  estimate  the  cost  of  the 
propo.sed  AD  on  IJ.S.  op(;rator.s  to  be 
.$1,740,210. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  .States  dode 
specifies  the  F’AA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 
section  106,  de.scrihes  the  authority  of 
the  FAA  Admini.strator.  .Subtitle  VII: 
Aviation  Programs,  de.scribes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  de.scribed  in  Subtitle  VII, 
Part  A,  Subpart  III.  Section  44701: 
“Cieneral  requirements."  Under  that 
.section,  dongress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  bv  prescribing  regulations 
for  ])ractices.  methods,  and  procedures 
the  Admini.strator  finds  nece.ssarv  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  .scope  of  that  authoritv 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develo])  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  propo.sed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
propo.sed  AD  would  not  have  a 
substantial  direct  effect  on  the  .States,  on 
the  relationship  between  the  national 
dovernment  and  the  .States,  or  on  the 
distribution  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  di.scus.sed  above,  I 
certify  this  proj)o.sed  regulation: 

(1)  Is  not  a  "significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
the  DOT  Regidatory  Policies  and 
Procedures  (44  FR  11034,  F'ebruarv  26. 
1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  tin;  extent  that  it  justifies 
making  a  regulatory  di.stiiiction. 

(4)  Will  not  have  a  significant 
economic  im])act.  positive  or  negative, 
on  a  substantial  numbi;r  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Ain:raft,  Aviation 
.safetv.  Incorporation  bv  reference. 
Safety. 
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The  Proposed  Amendment 

Aecordinglv.  undcn  tlie  authority 
delegated  to  me  by  the  Administrator, 
the  FA  A  proposes  to  amend  14  (IFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U-.S-C.  10(i(g).  lOlKt.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by  adding 
the  following  new  airworthiness 
ilirective  (AD): 

Hamilton  Siiiulstrand  (iitrporation:  llockel 
No.  l-’AA-2013-()().">(i:  Directorate 
IdeiiliHer  2012-ND-48-A1). 

(a)  (Comments  Due  Date 

We  nuisl  receive  coinmenis  l)v  Marcli  25. 
2013. 

(Ii)  AITected  ADs 
None. 

(c)  Applicahility 

Tliis  AD  applii;s  to  Hamilton  Siiiulstrand 
(iorporation  14.Sl''-7.  14S1‘’-15.  and  14.Sl''-23 
series  propellers,  using  llainillon  .Sundstrand 
(iorporalion  auxiliary  pum])s  and  motors 
(auxiliary  fealliering  |)nm])s).  ])art  nnmher 
(IVN)  78203.5-3  (Aeroconlrolex  I’/N  4122- 
OOtiOOO).  with  the  Idllowing  serial  ninnhers 
(.S/Ns): 

(1)  .S/Ns  1  through  305.  excluding  95.  108. 
122.  177,  193.  278.  285.  293.  297.  310.  and 
302. 

(2)  .S/Ns  3(>(>  through  710.  excluding  387. 
405.  423.  481.  .500.  574.  584.  590.  032.  and 

(3)  .S/Ns  711  through  1035.  excluding  733. 
824.  852. and  994. 

(4)  .S/Ns  1030  through  1475.  excluding 
1038,  1054.  1081. 1080. 1098. and  1177. 

(5)  .S/Ns  1470  through  1015.  excluding 
1523. 

(0)  .S/Ns  4510  through  4521. 

(d)  lln.safe  (umclition 

This  AD  was  prompted  hv  a  report  of  a 
jiropeller  not  moving  into  t!ie  leathering 
position  alter  an  engine  in-llight  shutdown. 
We  are  issuing  this  .Ml  to  prevent  jiroirellers 
from  failing  to  move  into  the  feathering 
position  after  an  engine  in-flight  shutdown, 
i’ropellers  failing  to  feather  can  cause  high 
drag  on  the  propeller,  asyininetric  thrust,  and 
difficulty  of  or  iinpossihililv  in  controlling 
the  airplane. 

(e)  (Compliance 

(Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

(0  Auxiliary  Feathering  Pump  Removal 
Remove  the  affected  anxiliarv  feathering 
|)nmps  from  service  at  the  following: 

(1)  Not  later  than  April  30.  2013.  for  the 
affected  .S/Ns  listed  in  paragraph  (c)(1)  of  this 
AD. 


(2)  Not  later  than  Ocloher  31 . 201  3.  for  the 
affected  .S/Ns  listed  in  paragraph  (c)(2)  of  this 
AD. 

(3)  Not  later  than  Ajiril  30.  2014.  for  the 
affected  .S/Ns  listed  in  paragra])h  (c)(3)  of  this 
AD. 

(4)  Not  later  than  October  31. 2014,  for  the 
affected  .S/Ns  listed  in  ])aragraph  (c)(4)  of  this 
AD. 

(5)  Not  later  than  April  30.  2015.  for  the 
affected  .S/Ns  listed  in  paragrajih  (c)(.5)  of  this 
AD. 

(())  Not  later  than  April  30.  2014.  for  the 
affected  .S/Ns  listed  in  paragra|)h  (c)((>)  of  this 
AD. 

(g)  Installation  Prohihition 

After  the  effective  dale  of  this  AD.  do  not 
install  any  auxiliary  feathering  |mmp  listed 
as  affected  in  jiaragraph  (c)  this  AD.  unless 
the  auxiliary  feathering  pump  has  been 
pro])erly  modified.  Properly  modified 
auxiliary  feathering  pninjis  will  have  the 
letter  "M"  following  the  pniu])  .S/N.  as 
described  in  Hamilton  .Sundstrand 
(Corporation  Alert  .Serx  ice  Hulletin  No.  14SF- 
01-A10.5.  ilatiul  .September  25.  2012. 

(h)  Alternative  Methods  of  (Compliance 
(ANKKCs) 

The  Manager.  Iloston  Aircraft  (Certification 
Office.  FAA.  mav  aiijirove  ANKKCs  for  this 
AD.  Use  the  jirocedures  found  in  14  (CFR 
39.19  to  make  your  reipiest. 

(i|  Related  Information 

(1)  For  more  information  about  this  AD. 
contact  Michael  .Schwetz.  Aerosjiace 
FCngineer.  Iloston  Aircraft  (Certification  Office. 
FAA,  Fngine  and  Pro])eller  Directorate.  12 
New  FCngland  Exiicutive  Park,  Hnriington. 

MA  01803:  phone:  781-238-7701:  fax:  781- 
238-7170:  email:  micIuial.scInyat'/Mfdd.gov. 

(2)  For  service  information  identified  in 
this  AD.  contact  Hamilton  .Sundstrand 
Pro])eller  Technical  Team.  One  Hamilton 
Road.  Mail  Stop  1-3-AH43.  Windsor  Locks. 

(C  r  00090-1010;  fax:  800-0.54-5107.  You  may 
view  this  service  information  at  the  FAA. 
Engine  &  Projieller  Directorate.  12  New 
England  Executive  Park.  Hnriington.  MA.  For 
information  on  the  availability  of  this 
material  at  the  FAA.  call  781-238-7125. 

Issiuid  in  Hnriington.  Ma.ssachusetts.  on 
lanuary  29.  2013. 

(Colleen  M.  D'Alessandro, 

AssisIdiU  Mdiutffd'.  En^idd  fr  Proijalldr 
Dirdctomla,  Aircrdfl  Cjcrtijicdlion  Sarvicd. 

H'K  Doc.  20i:i-n271<l  Filed  2-()-i:{:  8:4.5  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2012-1329;  Directorate 
Identifier  201 2-NE-46-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Engine 
Alliance  Turbofan  Engines 

AGENCY:  FYidoral  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notion  ol  proim.snd  rnlninaking 
(NPRM). 

SUMMARY:  \Vn  proiiosn  to  ado])t  a  now 
airwortliinn.ss  direotivn  (AD)  for  onrtain 
Enginn  Allianon  GP727()  and  (jP7277 
turliofan  nnginns.  Tliis  ])ro])o.snd  AD  was 
prompted  by  daniagn  to  tlin  liigh- 
jirn.ssurn  ooinprn.ssor  (HPC)  stage  7-9 
spool  caused  liv  failure  of  the  baffle 
plate  feature  on  affected  HPCC  stage  H 
disks.  This  jn'Ojiosed  AD  would  reijuire 
initial  and  repetitive  hore.scojie 
in.s])ection.s  of  the  baffle  jilate  feature 
and  removal  from  service  of  the  11P(C 
stage  H  disk  before  further  flight,  if  the 
plate  is  missing  material.  This  jiroposed 
AD  would  idso  reipiire  mandatorv 
removal  from  service  ofthe.se  11P(C  .stage 
H  disks  id  the  next  HP(C  module 
ex])osure.  VVe  are  proposing  this  AD  to 
])revent  nncontained  failure  of  the  IIITC 
stage  7-9  spool,  uncontiiined  engine 
failure,  ami  damage  to  the  airplane. 
DATES:  We  mu.st  ntceive  comments  on 
this  pro])osed  AD  by  April  H,  2013. 
ADDRESSES:  You  may  send  comments, 
using  the  ])rocednre.s  found  in  14  CCP’R 
11.43  and  11.4.5.  by  any  of  the  following 
methods: 

•  Federal  eUuIeinaking  Portal:  Go  to 
http:/ /www.regulations.dov .  Follow  the 
instructions  for  submitting  comments. 

•  /m.v;  202-493-2251. 

•  Mail:  II.S.  Department  of 
Transportation,  Docket  Operations, 
M-30.  West  Building  Ground  1-loor, 
Room  W12-14().  1200  New  jersey 
Avenue  SE.,  Washington,  D(C  20590. 

•  Hand  Deliverv:  Deliver  to  Mail 
addre.ss  above  between  9  a.m.  and  5 
]).m..  Monday  through  lYiday,  exce])t 
Federal  holidays. 

h'or  .service  information  identified  in 
this  proposed  AD,  contact  Engine 
Alliance.  411  .Silver  L<me,  East  Hartford, 
GT  00118,  phone:  800-50.5-0140;  Web 
site:  htt ps .7/ ivivi v. engine 
(dlianceportcd.coni.  You  may  view  this 
service  information  at  the  I"AA,  Engine 

Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA.  For 
information  on  the  availability  of  this 
material  at  the  l^^AA.  call  781-238-7125. 
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Kxamining  the  AD  D(K:ket 

Yon  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www'.ivf^iildiions.gov;  or  in  person  at  the 
Docket  Manageimmt  Facility  Ixitvveen 
a.m.  and  .I  ]).m.,  Monday  through 
I'l'iday,  exce])t  Federal  holidays.  The  AD 
docket  contains  this  ])roposed  AD.  the 
regulatory  (!val nation,  any  comments 
rec(;iv(;d,  and  other  information.  The 
street  address  for  the  Docket  Office 
(j)hone:  H()()-647-5.')27)  is  in  the 
ADDRESSES  section.  Oomments  will  he 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Adler,  Aerospace  Fngineer, 

Engine  &  Proi)eller  Directorate,  FAA.  12 
New  England  Executive  Park, 

Burlington,  MA  01803;  phone:  781- 
238-7157;  fax:  781-238-7190;  email: 
ni(irtin.(id}di'@f(ia.gov. 

SUPPLEMENTARY  INFORMATION: 

(iomments  Invited 

W'e  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposal.  Send  your  comments  to 
an  address  listed  und(;r  the  ADDRESSES 
.section.  Include  “Docket  No.  FAA- 
2012-1329;  Directorate  Identifier  2012- 
Ni';-4lj-AD’'  at  the  beginning  of  your 
comments.  We  si)ecificallv  invite 
comments  on  the  overall  nigulatorv, 
ec.onomic,  envirommaital,  and  energy 
aspects  of  this  pro])osed  AD.  We  will 
consider  all  comments  rec:eived  by  the 
closing  date  and  may  amend  this 
])roposed  AD  hec:au.se  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
w'ww.mguldtions.gov,  including  any 
])ersonal  information  you  ])rovide.  W'e 
will  also  post  a  rejjort  summarizing  eaf;h 
substantive  verbal  c:(mtac;t  we  receive 
about  this  ])ro])o.sed  AD. 

Discussion 

We  received  reports  of  the  baffle  plate 
feature  failing  on  HPC  stage  (i  disks,  jiart 
numher  (P/N)  382-1  ()()-5()5-()  from  high 
c:ycle  fatigue.  The  failures  resulted  in 
material  from  the  baffle  plate  feature 
causing  damage  to  the  UPC  stage  7-9 
spool,  causing  the  s])ool  to  crack.  Engim; 
Alliance  has  introduced  a  redesigned 
I IPC  stage  6  disk  with  a  different  P/N, 
to  eliminate  the  failures.  'I’liis  condition, 
if  not  corrected,  could  result  iu 
uncontained  failure  of  the  UPC  stage 
7-9  sjjool,  uncontained  engine  failure, 
and  damage  to  the  airplane. 

FAA’s  Determination 

We  are  proposing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determined  the  unsafe  condition 


de.scrihed  ])reviously  is  likely  to  (!xist  or 
develop  in  other  proflucts  of  the  .same 
type  design. 

Pr(jposed  AD  Requirements 

This  proposed  AD  would  recpiire 
initial  and  rei)etitive  hore.sco])e 
ins])ec:tion.s  of  the  IIPC  stage  6  disk 
baffle  ])lale  feature  and  removal  from 
service  of  any  HPC  stage  6  disk.  P/N 
382-1  ()()-5().5-(),  before  further  flight  if 
lh(!  feature  is  missing  any  material.  This 
|)roposed  AD  would  also  rcxpure 
mandatory  removal  from  service  of 
these  HPC  stage  6  disks  at  the  mixt  HPC 
module  exposure,  hut  no  later  than 
accumulating  6,800  cycles-since-new  on 
the  disk. 

(iosts  nf  (Compliance 

We  e.stimate  that  this  proposed  AD 
would  affect  no  engines  in.stalled  on 
airplanes  of  IJ.S.  registry,  and  the  cost 
to  IJ.S.  operators  to  he  .SO. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
sjjecifies  the  FAA’s  authority  to  i.ssue 
rules  on  aviation  safety.  Subtitle  1, 
section  106,  de.scrih(\s  the  authority  of 
the  FAA  Administrator.  Subtitle  Yll: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  ar(!  issuing  this  rulemaking  under 
the  authority  de.scrihed  in  .Subtitle  Vll. 
Part  A,  Suhpart  III,  .Section  44701: 
“Ceiuiral  reciuinanents.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  ])rescrihing  nigulations 
for  jjractices.  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scojie  of  that  authority 
because  it  addresses  an  un.safe  condition 
that  is  likely  to  exist  or  develoj)  on 
])roducts  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proj)o.sed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
l)ro]K).sed  AD  would  not  have  a 
substantial  direc:t  effect  on  tin;  .States,  on 
the  relationshi])  between  the  national 
Covernment  and  the  .States,  or  on  the 
distribution  of  power  and 
re.si)onsil)ilitie.s  among  the  various 
levels  of  government. 

For  the  rea.sons  discu.ssed  above,  1 
certify  this  ])ropo.sed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action’’  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
the  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979), 


(3)  Will  not  affect  intra.state  aviation 
in  Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  di.stinction,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  numher  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  OFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
.safety.  Incorporation  hv  reference. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  (JFR  part 
3‘)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  ])art  39 
continues  to  read  as  follows: 

Authority:  49  ll.S.C.  10()(g).  401  Kt,  44701. 
§39.13  [Amended] 

■  2.  rhe  FAA  amends  §  39.13  hv  adding 
the  following  new  airworthiness 
diret;tive  (AD); 

Engine  Alliance:  Docket  No.  FAA-2012- 
i:i2!):  Direcloralt!  hhaiUrier  2012-NF- 
40-AD. 

(a)  Coniinents  Due  Dale 

We  miisl  receive  comments  hv  /\i)ril  ti. 

20i:i. 

(h)  Atfeclecl  ADs 
Noik!. 

(c)  Applicability 

This  AD  applies  to  Engine  Alliance 
(J1’7270  and  C1P7277  tnrholan  engines  with  a 
high-pressure  compressor  (IIPCJ)  stage  0  disk, 
part  numher  (I’/N)  382-100-505—0.  installed. 

Id)  Un.safe  (Joiuiiliun 

This  AD  was  pronqjted  hy  damage  to  the 
HPC.  stage  7-9  s])ool  caused  hy  failure  of  llu; 
halTle  plate  f(!atnre  on  alfecled  IIPC  stage  0 
disks.  We  are  issuing  Ibis  AD  to  prevent 
nnconlained  failure  of  the  UPC,  stage  7-9 
spool.  nnc:ontained  engine  laiinre,  and 
damage  to  the  airplane. 

(e)  C.ompliani:e 

(;om|)ly  with  this  AD  within  the 
compliance  times  s])ecilied.  nnhiss  alreadv 
done. 

(i)  Borescope  Inspections 

(1)  For  UPC,  stage  0  disks  with  fewer  than 
1.000  cycles-since-new  (C,.SN)  on  the  efieclive 
dale  of  this  AD.  initially  horoscope  inspect 
the  haffle  |)lale  feature  on  the  disk  (3()0 
degrees)  hefore  accnmnlaling  1.500  (kSN. 

(2)  For  1  lP(i  stage  (>  disks  with  1 .000  (i.SN 
or  more  on  the  effective  dale  of  this  AD. 
initially  horescoja;  ins])ect  the  haflle  plate 
feature  on  the  disk  (300  degrees)  within  the 
next  500  cycles-in-service  ((d.S). 
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(a)  ■riH!n!!irior.  n!|)(!liliv(!ly  Ijorijscopo 
iiis|)(;c:l  llio  biirilt?  Iiialun!  on  Iho  disk 
(;U)()  (l(!gr(M!s)  witliin  (!V(!r\  .100  (IS. 

(4)  Roinovo  llu!  lll’C.  slag(!  li  disk  luddn; 
rurlluir  riiglil  il  found  ciackcsl  or  willi 
missing  inat(!rial. 

(g)  Mandatorv  Knmoval  From  Sm  viia!  of 
AfliHded  lll’(]  Stage  l>  Disks 

At  iu!Xl  lire;  module  (jxposnre.  Inil  not  to 
exctuul  (i.BOO  (»SN  on  lln^  lll’d  stage  (>  disk, 
nnnove  tin?  IIPC.  stage  (i  disk.  P/N  a82-10()- 
.a().a-().  Irom  service. 

|h)  Installation  Proliiliition 

Alter  the  ellet:tive  date  of  this  AD.  do  not 
install  anv  11P(;  stage  (i  tlisk.  P/N  882-100- 
.803-0,  into  any  IIPC.  module. 

(i)  Delinition 

For  lh(!  i)urpose  of  this  ,\1).  IIPC,  modnl(! 
tixposure  is  defined  as  s(^paration  of  the 
llanges  between  tin;  compnjssor  cast;  and  the 
combustion  diflnscn  case. 

(j)  Altfwnative  Mt;tliods  of  Compliance 
(AMOCs) 

Tlu!  Manage!!'.  Fngine  (Certification  Office!. 
m;iv  :ip])re)ve!  .AMOfCs  fe)r  this  .AD.  Use!  the! 
pre)e:e!eleire!.s  femnel  in  14  (CFR  89.10  te)  make 
ve)nr  re!e|ue!st. 

(k)  Kelatenl  Infetrmatiein 

(1)  Fe)r  me)re!  inlormatie)n  ahont  this  AD. 
e:e)nlae;t  Martin  .■\elle!r,  .Ae!re)spae:e!  Fngine!!!!'. 
Fngine!  Pre)])e!lle!r  Direslorate!.  F.A.A.  12  New 
I'Cnglanel  Fxe!e:ntive!  Park.  Hiirlington.  M.A 
01808:  i)he)ne!:  781-288-7137;  fax:  781-288- 
7100;  e!m;iil:  miirlin.ddlt'r^liKi.i’ov. 

(2)  Fngine!  .Alliane;e  Se!rvie:e!  Hnlle!tin  Ne). 
FACP7-72-28().  pe!rlains  te)  the!  snhje!!:t  eef  this 
AD. 

(8)  Fe)r  se!rvie:e!  infejiiniitiem  iele!ntifie!el  in 
this  .AD.  e:e)ntae;t  Fngine!  .Alliane:e.  41 1  .Silv(!r 
Ixine.  Fiist  llartfe)rel.  (CT  00118.  pheene:  800- 
30.3-0140;  Wei)  site:  https:// 
www.e!nginealliane:(!])e)rtal.com.  Yeen  may 
view  this  se!rvie;e!  infeermalie)!!  at  the  F.AA. 
Fngine!  ft  Pre)pe!lle!r  Direaiteerate!,  12  Nenv 
Fnglanel  Fxe!e:utive!  Park.  Hurlingte)!).  MA.  For 
infe)rnuitie)n  een  the  availahilitv  e)f  this 
mate!rial  at  the!  FA.A.  e:all  781-288-7123. 

lssne!el  in  I3urlingl!)n.  Massiie:luisetts.  eni 
lannary  28,  2018. 

Reihert  |.  Canley, 

/\e:l/7ig  Mdiuigvr.  En^idd  fr  Eropallcr 
Dirdclordld,  Aircrdfl  CA'vlificdtidn  Scivicd. 

U  K  Doe;.  2(!i;i-()2721  Filexi  2-ei-l8:  8:4.3  :im| 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2009-0776;  Directorate 
Identifier  2009-NE-32-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Dowty 
Propellers  Propellers 

AGENCY:  Feieltiral  Aviation 
Aeiininistratie)!!  (FAA),  DO'!'. 

ACTION:  Ne)tit:o  of  pre)])f)S(!(l  niloiniiking 
(NPRM). 

SUMMARY:  We;  propose!  to  reivi.se!  an 
eixisting  airweirthineiss  eiireuitivi!  (AD) 
that  applies  to  all  Dowty  l^ropelltiis 
K4()8/(i— 123— F/17  inoelel  |)re)pe!llt!rs.  The 
existing  AD  currently  reicinireis  initial 
ii])])lie:ations  e)f  .se.ilant  hedweien  the  bus 
hiir  assennhly  anel  the  h.ickplate 
assembly  of  e:e!rtain  line-replaceiahle! 
units  (LRUs),  anel  re!])e!titive!  a])j)lii:ations 
ol  .siialant  on  all  R4()8/()-l 23-F71 7 
meieleil  pre)])t!lle!rs.  Sine:e  we!  issueel  tlnit 
AD.  Dowty  Propiilhirs  has  intre)elnt:e!el  an 
eiptieinal  terminating  action  to  the 
;ipj)lie;atie)ns  etfseialant.  'Phis  pre)pe)S(!el 
AD  woulel  aelel  the  eiptiemal  terminating 
actieni.  Wei  are  pre)])e)sing  this  AD  te) 
prtivent  an  in-ilight  elouhle  generator 
failure,  which  e;e)nlel  reisnlt  in  reelneieel 
controllability  of  the  airplane!. 

DATES:  We  must  re!e:e!ive!  i:e)mme!nts  on 
this  pre)i)e)se)el  y\D  by  April  8.  2013. 
ADDRESSES:  A'oii  may  .semi  ceiinments. 
using  the  prot:e(lurt!s  founel  in  14  (IFR 
11.43  anel  11.4.3,  by  any  of  the!  fe)lle)wing 
methoels: 

•  Fddevdl  dUiilunuikind  Poddl:  Ge)  te) 
Iitti)://\\’\\'\\’.rd‘>dIdiions.gov.  Follow  the 
instructions  for  .submitting  comments. 

•  Ffj.v:  202-403-22.31. 

•  Mdil:V.S.  De!i)artment  e)f 
Transportation,  Docked  ()|)erations,  M- 
30,  We.st  llnileling  (ire)unel  Fle)or,  Re)om 
\V12-14(),  1200  New  )e!r.sey  Ave!nue  SF., 
Washington,  D(i  20.300. 

•  lidud  Ddlivdrv:  De!liver  to  Mail 
aelelress  above  hedween  0  a.m.  and  .3 
p.m.,  Me)ntlay  thretugh  Frielay,  (!xce|)t 
Imeleral  heilielays. 

Fe)r  .servie:e  informatie)n  ielentifieel  in 
this  AD.  e;ontat:t  Dowty  Propellers, 
Anse)n  Busim:.ss  Park.  Gheltenh.im  Reitiel 
Fast,  (;louct!ste!r  GL  20QN.  UK;  ])hone: 
44  (0)  14.32  71  boot);  fax;  44  (O)  14.32 
71()001.  Ah)n  may  view  this  .service 
information  at  the  F’AA,  lingine  K 
Propeller  Directorate.  12  New  Fnglanel 
Exe!e:utive  Park,  Burlingtem,  MA.  Feir 
informatiem  on  the  availability  e)f  this 
matetrial  at  the  FAA.  e:all  781-238-712.3. 


Examining  the  Al)  Dne:ke!t 

Ye)n  may  e!xamine!  the  AD  ele)e;ke!t  em 
the  Interned  at  http:// 
w'ww’.rdgdhdions.gov:  or  in  jeerseen  at  the 
De)e;ke!t  Management  F'ae:ility  hetwee!!!  0 
a.m.  anel  .3  p.m..  Meenelav  through 
Friday.  e!xe:ept  Fe!ele!ral  holielays.  The!  AD 
ile)e;ke!t  e:e)ntains  this  |)re)i)e)se!el  AD,  the 
regnlateery  evaluatie)!!.  any  e;e)mment.s 
ri!e;e!ive!el.  and  either  infeirmatiem.  The 
.street  aelelriLss  fe)r  the  Deieiket  ()ffie:e 
(])hone;  800-04 7-3.327)  is  in  the 
ADDRESSES  .se!e:tie)n.  (iennmemts  will  he 
available  in  the  AD  eleie.ked  shortly  after 
re!e:e!i])t. 

FOR  FURTHER  INFORMATION  CONTACT: 

Miediael  ,Se:hwe!tz,  Ae!re).spae:e!  Fngineer. 
Beistem  Aire:rail  Ge!rtifie:atie)n  ()ffie:e!, 

FAA,  Engine  anel  Projieller  Diree:te)rate!, 
12  New  Fnglanel  Exe!e:utive  Park. 
Hurlingte)!!.  MA  01803;  iihone:  781- 
238-7701;  fax  781-238-7170;  e!-  mail; 
michd(d.sch\wtx@  fdd.gov. 

SUPPLEMENTARY  INFORMATION: 

(iominenis  Invitee! 

We!  invite  yon  te)  senel  any  writtem 
rele!vant  elata,  views,  eir  arguments  aheint 
this  pre)])e)se!el  AD.  Seinel  your  e;omme!nt.s 
te)  cin  aelelress  listexl  uneler  the! 

ADDRESSES  .se!e:tie)n.  Ineilnele  “Deie'.ket  Ne). 
FAA— 2000-0770;  Dii’e!e:te)rate  lelentifier 
2000-NF-32-AD"  id  the  heiginning  e)f 
yeiur  e:e)mme!nts.  We  spe!e:iiie:allv  invite 
e;omme!nts  ein  the  eiveirall  reigulatorv. 
e!e:e)ne)mie;,  enviremmemtal,  iind  energy 
aspeeits  of  this  preijioseel  AD.  We  will 
eionsieler  all  e.omment.s  reuieiveel  hv  the 
e;lo.sing  elide  anel  may  amenel  this 
l)re)pe).se!ei  AD  heuian.se  eif  those 
eienmnents. 

We  will  ])ost  all  e:omments  we 
reiceive,  withenit  eihange,  to  http:// 
www.roguhdion.'i.gov,  inclueling  any 
lierseinal  information  you  ijroviele.  We 
will  akso  po.st  a  rejiort  summarizing  eaeih 
substantive!  verbal  e:e)ntae:t  we!  re!e:e!ive! 
about  this  preipeiseel  AD. 

Dise;iission 

On  August  .3,  2010,  we  i.ssueel  AD 
2010-17-11,  Amemehnemt  39-10403  (7.3 
FR  .310.30,  August  23,  2010),  lor  all 
Dowty  Pre)])e!lle!rs  R408/0-123-F/1  7 
me)ele!l  jiropellers.  That  AD  reKpiires 
initial  a])plie;ation.s  e)f  sexilant  between 
the  bus  bar  assembly  anel  the  l)ae:k|)late! 
assennhly  of  LRUs  .serial  nnmbeo’s  below 
DAP0347,  iinel  repetitive  iij)j)lie:ation.s  eif 
sealiint  ein  all  R408/0-123-F/17  meielel 
propellers.  That  AD  re!sulte!el  freim 
manelate)rv  e:onlinuing  airweirthiness 
infeirmatie)!!  issiuKl  by  an  aviatie)n 
antheirity  eif  anothe!r  e:e)nntry  to  ielemtifv 
anel  e:orre!e:t  an  unsafe  eiemelition  ein  an 
aviation  pre)elue:t.  We  issueel  that  AD  to 
prevemt  an  in-llight  deiuhle  generate)!- 
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failure,  which  could  result  iii  re(luc(!d 
coiitrollahility  of  the  airplane. 

Actions  Since  Existing  All  Was  Issued 

Since  we  issued  AD  2010-17-11  (75 
FK  51050,  August  23,  2010),  Dowtv 
Pro])eller.s  iulroduccid  an  oi)tional 
terudnating  action  to  the  repetitive 
a])plications  of  .sealant.  That  action 
consists  of  re])lacing  the  bus  bar 
asseud)ly  witli  a  slij)  ring  de-icer 
harness. 

Rcdevant  Service  Information 

We  reviewed  Dowtv  Propelhas 
S(!rvice  Bulletin  (SB)  No.  D8400-01-94. 
Revision  3,  dated  October  23,  2012.  The 
SB  describes  procedures  for  replacing 
the  bus  bar  assembly  with  a  slip  ring  de¬ 
icer  harness. 

FAA’s  Determination 

We  are  proposing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determined  the  umsafe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
ty])e  d(!sign. 

Proposerl  AD  Requirements 

This  ])ropo.sed  AD  would  retain  all 
the  reciidrements  of  AD  2010-17-11  (75 
FK  51050.  August  23,  2010).  This 
])ropose(t  AD  would  add  an  oi)tional 
terminating  ac:tion  to  tbi;  applications  of 
.sealant  by  re])lacing  the  bus  bar 
assembly  with  a  slip  ring  de-icer 
harness. 

(iosts  of  (Compliance 

We  estimate  that  this  projjosed  AD 
would  affect  about  104  propellers 
installed  on  airplanes  of  II.S.  registry’. 
We  also  e.stimate  that  it  would  take 
about  2  hours  per  ])ro])eller  to  a])ply 
.sealant  and  required  sealant  would  cost 
about  S20  ])er  propeller.  We  also 
estimate  that  it  would  take  about  3 
hours  to  replace  the  bus  bar  with  a  de¬ 
icer  slip  ring  harness  and  recjuired  parts 
would  co.st  about  $1,200  per  propeller. 
Tb(!  average  labor  rate  is  .$85  pcjr  bour. 
Based  on  these  figures,  we  e.stimate  the 
cost  of  the  ])roj)osed  AD  on  IJ.S. 
operators  to  hi;  $171,080.  Our  cost 
estimate  is  exclusive  of  possible 
warranty  coverage. 

Authority  for  This  Ridemaking 

Title  49  of  the  United  .States  (Code 
specifies  the  l''AA’s  autboritv  to  issue 
rules  on  aviation  safety.  .Subtitle  I. 
.Section  100,  de.scribes  tbe  autboritv  of 
tbe  FAA  Administrator.  Subtitle  Vil, 
Aviation  Programs,  describes  in  mor(i 
detail  tbe  scope  of  tbe  Agency's 
authority. 

We  are  issuing  this  rulemaking  umler 
tbe  authority  described  in  .Subtitle  Vll, 


Part  A.  .Subpart  111,  .S(!ction  44701, 
“General  recpdrements.”  Under  that 
section.  (Congress  charges  tbe  FAA  with 
jn'ornoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  ])r(!scribing  regulations 
for  practices,  methods,  and  procedures 
tbe  Adiuiui.strator  finds  necessarv  for 
safety  in  air  commerce.  This  regulation 
is  within  tin;  .scope  of  that  autboritv 
because?  it  addre.s.si;.s  an  un.safe  condition 
that  is  likely  to  exist  or  develop  on 
products  idiiutified  in  tins  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  ibis 
j)ro])o.sed  AD  would  not  have  federalism 
implications  under  Executive  Orehir 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  tbe 
.States,  on  tin;  relationsbi])  between  tbe 
national  Government  and  tbe  .States,  or 
on  tbe  distribution  of  power  and 
responsibilities  among  tbe  various 
l(!vels  of  gov(;rnment. 

For  tb(!  reasons  di.scn.ssed  above.  1 
certify  that  tbe  proposed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action”  und(!r  Executive  Order  12888, 

(2)  Is  not  a  “significant  rule”  under 
tbe  DOT  R(!gulatory  Policies  and 
Procedur(;,s  (44  FR  11034,  Febrnarv  28, 
1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  tbe  extent  that  it  justifies 
making  a  regulatory  distinction,  and 

(4)  Will  not  have  a  significant 
economic  impact,  ])ositive  or  negative, 
on  a  substantial  number  of  small  entities 
under  tbe  criteria  of  tbe  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  (iER  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  tbe  authority 
delegated  to  me  by  tbe  Administrator, 
tbe  FAA  proposes  to  amend  14  GFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  Tbe  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorily:  49  tl..S.(;.  l()(i(g).  40113.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by 
removing  airwortbine.ss  directive  (AD) 
2010-17-11,  Amendment  39-18403  (75 
FR  51858,  August  23,  2010),  and  adding 
tbe  following  new  AD: 

IDowty  Propeller.s  (formerly  Dowtv 

Aerospace;  Dowty  Kolol  I.imiled;  and 
Dowly  Kotol):  Docket  No.  FAA-2009- 


0770:  Dir(!(:lorat(;  ld(!iitiii(!r  2009-NE-  f 

32-AD. 

(a)  (Comments  Due  Date  [ 

We  must  r(!(:eiv(!  comiiKints  on  this  AD 
action  l)y  A])ril  8.  2013. 

(b)  AITected  ADs 

t  his  AD  r(!vis(;s  AD  2010-17-11, 

AmendoHint  3?)-1040.'{  (7,5  FR  .510.5().  August 
23.  2010). 

(c;)  Applicability 

(1)  This  AD  applies  to  Dowty  Pro]M!ll(!rs 
R408/0-1 23-F71 7  mo(l(!l  i)ro])(!llt?rs. 'I’Ihjsi! 

])rop(!llers  an?  inslall(?d  on.  l)ut  not  limiliid  to. 
ilombardier.  Inc.  (Ibrmerlv  dc;  llavilland 
Canada)  inod(;ls  DIIC-8-400.  DIIC-8-401, 
and  DIt(’,-8-402  seriiis  airplanes. 

(d)  Un.safe  Condition 

I'liis  AD  was  pronqjtiid  by  the  ne(!d  to  add 
an  optional  terminating  action  to  the 
a]iplications  of  sealant.  We  arc?  issuing  this 
AD  to  ])r(!\  ent  an  in-flight  double  generator 
failure,  which  could  result  in  reduced 
controllability  of  the  air])lan(!. 

(e)  Compliance 

(iomply  with  this  .\D  within  llu; 
compliance  times  s|)(!cified.  unless  alreadv 
done. 

(1)  For  R408/0-123-F/17  model  propiilbirs 
with  a  huh.  actuator,  and  hack|)late  as.semhiv 
lin(!-replac(!ahle  unit  s(!rial  numbers  below 
DAl’0347.  do  tin;  following  initial  sealant 
a|)|)lication  within  .5.000  flight  hours  (Fit) 
aft(!r  .S(!ptemh(!r  27.  2010.  or  within  100  Ml 
from  llu!  (!Hecli\’(!  date  of  this  AD.  wluchev(!r 
occurs  latiir: 

(1)  Apply  sealant  h(!lw(!(!n  tlu?  bus  bar 
assemblies  and  th(!  hack|)late  assembly. 

(ii)  Use  paragra])h  3  of  the 
Accomplishment  Instructions  of  Dowty 
Pro]j(!ll(!rs  Ahirt  .Service  Bulletin  No.  D8400- 
OI-AOfi.  Revision  5.  dalcid  lune  10.  2010,  to 
ap])ly  the  tlu;  s(;alant. 

(2)  'riuiiHfafter.  re-apply  sealant  as  s|)ecifi(!d 
in  paragraphs  ((;)(1)(i)  through  ((!)(1)(ii)  of  this 
.•\D  within  every  additional  10.000  Fll. 

(B  Installatiim  Prohibition 

AlUir  th(!  efbictive  dale  of  this  AD.  do  not 
install  anv  Dowtv  Proi)(;llers  R408/0-123-F/ 

17  propeller  unless  s(!alanl  has  hiien  applied 
h(!lwe(!n  tlu!  bus  bar  a.ssemhlv  and  the 
hackplatc!  assembly  as  sp(!cified  by  this  /\D. 
or  unl(;ss  tin!  optional  terminating  action  as 
specified  in  j)aragraj)h  (i)  of  this  AD.  has 
h(!(!n  piii  formed. 

Ig)  Differences  Between  I  bis  AD  and  the 
Service  Information 

NoiU!. 

(b)  (aedit  for  Actions  Accomplished  in 
Accordance  With  Previous  Servic:e 
Information 

(1)  .Sealant  a|)phcations  |M;rform(;d  before! 
the  effective  date  of  this  AD  using  Dowty 
Propellers  .Service  Bulhilin  No.  D84(10-()1- 
(i(i.  dated  February  tl.  20(17.  Rcivision  1.  dated 
Mav  4.  2007,  Alert  Service  Bulletin  No. 

D8400-(il-A()0.  Revision  2.  dated  August  19. 

2009.  Revision  3.  dated  Nov(!mh(!r  10.  2009. 

Revision  4.  dated  )anuarv  19.  2010,  or 
R(!vision  5.  dated  )une  10.  2010.  satisfy  the 
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inilial  soalaiil  a|)])li(:ali()ii  l'(■()ui^(!^lonl  ot  lliis 
AI). 

(2)  Ro-ai)plii:ati()n  ol  siialanl  within  10.00(1 
l''|]  sinct;  last  application  satisilios  llio 
nMpplii:alion  nuininMiunit.  1  lowtivtir.  unless 
von  liave  incorporatoil  tli(!  optional 
temiinaliii};  action  provithul  in  this  Al) 
Kovision.  you  must  nsipply  the  sibilant  piu' 
|)aragraph  (e)(l)(i)  ol  this  AD. 

(3)  Reiilacenunit  ol  tho  hus  har  assomhiy 
with  a  sli))  rin}>  (le-ii:or  hariuiss  helbro  tin; 
cHoctivo  (late  ol  this  AD  usin<>  para<>ia|)h  3. A. 
ol  the  Accoini)lishm(!nt  Instructions  ol  Dowty 
Propellers  .Service  Hulhain  No.  nH400-()l- 
04.  Revision  2.  datiid  August  20.  2012. 
salisli(!s  the  optional  tm  ininaling  rcuiuinanent 
ol  this  AD. 

(i)  Optional  'rerminatiiig  Action 

As  optional  terminating  action  to  the 
s(!alant  applications  oi  this  AD.  rt^plact;  the 
hus  har  asscmihly  with  a  slip  ring  de-ic(!r 
harntiss.  Use;  ])aragraph  3. A.  ol  the 
Accom|)lishm(ml  Instructions  ol  Dowty 
Pro|)(dlers  .Scirvict!  BulhOin  No.  D8400-()l- 
04.  Revision  3.  dated  October  23.  2012.  to  do 
till!  n^placement. 

Ij)  Alternative  Methods  of  (Compliance 
(AMOCs) 

The  Manager.  Boston  Aircrall  (Cintilication 
Ollice.  h’AA.  mav  approvi;  AMOOs  lor  this 
.•\D.  Us<!  tlu!  |)roc(!dures  round  in  14  (Ch'R 
3!). 10  to  maki!  voiir  n!(|U(!st. 

(k)  Rfdated  Inrorniatioii 

(1)  R(rl(!r  to  I-Curopism  A\  iation  .Saletv 
Agcmcy  AD  2000-01 14R1  (correction:  Dated 
Di!C(!ml)er  13.  2012)  lor  ndated  inlbrmation. 

(2)  h’or  more  iidormation  about  this  AD. 
contact  Micluud  .Schwetz.  Aerosjjace 
I'Cngimier,  Boston  Aircraft  (Certification  Office. 
PAA.  BngiiK!  and  Prc-pelhir  Directorate;.  12 
Ni;w  I'Cngland  Executive;  Park.  Burlingte)n. 

MA  01H03:  plume:  781-238-7701:  fax  781- 
238-71 70:  e;mail:  nucluii'l.scluvatz&fiia.f’nv. 

(3)  Ee)r  se;rvie:e;  infe)rmatie)n  ielentifieel  in 
this  AD.  e:e)ntae:t  Denvtx'  Pre)pe;lle;rs.  Anse)n 
Busine;ss  Park.  (Cheltenham  Reeael  East. 
(;le)uce;ste;r  OE  20(jN.  UK:  pheene:  44  (0)  1452 
710000;  fax:  44  (0)  1452  710001.  You  may 

\  ie;w  this  se;rvie:e;  infe)rmiitie)n  at  the;  EAA. 
Engine;  K  Pre)pe;lle;r  Dire;e:te)rate;,  12  Ne;w 
Engliinel  Exe;e:utive;  Peirk.  Burlingteen.  MA.  Eejr 
inleerniiitiem  e)ji  the;  av  ailability  eef  this 
mate;rial  at  the;  EAA.  e:all  781-238-7125. 

I.ssue;el  in  Burlingtejn.  Miiss;ie:huse‘1ts.  e)n 
lanuary  20.  2013. 

(Ceille<;n  M.  l)'Ali;.ssandro, 

Assislanl  Mantijiar.  luiiiiiw  (r  Propt'llar 
Dit't'ciaruic,  Aircraft  Certification  S(‘n’ic(;. 

|1K  Deie:.  2()i;!-027:i()  l'ili;el  2-(i-t3:  8:4.5  anil 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 3-0024;  Directorate 
Identifier  2000-NE-12-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Turbomeca 
S. A.  Turboshaft  Engines 

AGENCY:  luidoral  Aviation 
Adniini.stration  (FAA),  DOT. 

ACTION:  Notice;  of  pro])os(;(l  rulemaking 
(NPRM). 

SUMMARY:  We;  propose;  to  supe;rse;ele;  an 
e;xisting  airworthinee.ss  elire;e:tive;  (AD) 
that  applie;s  to  all  Turl)ome;e;a  S.A. 

Arrius  Me)ele;ls  2H.  2H1,  and  2F 
tnrl)e)shaft  e;ngine;s.  Tlu;  e;xisting  AD 
e;urre;ntly  re;ejuir(;s  re;j)lae:e;nu;nt  of 
inje;e;te)r  inanifetlels  anel  l)e)re;.se:e)])e;- 
in,spe;e;tie)n  e)f  the;  flame;  tube;  anel  the; 
high-|)r(;ssure;  (HP)  turhine;  <ire;a  feir 
pe).ssil)le;  elamage;.  Sine:e;  we;  issiu;el  that 
AD.  we;  re;e;e;ive;el  a  re;pe)rt  that  the; 
e:e)rre;e:tive;  ae;tie)ns  eif  the;  e;xisting  AD 
we;re;  insnffie;ie;nt  te;  e;li initiate;  tlu;  unsafe; 
e:e)pelition.  This  i)re)|)e).se;el  AD  weuilel 
re;epure;.  ele;pe;n(ling  em  the;  e;ngin(;  moele;!. 
re;pe;titive;  re;plae;e;nu;nts  eif  fue;l  inj(;e;tion 
manifolels  anel  the;  privile;ge;  inje;e:te)r.  eir. 
re;pe;titi\'e;  re;])lae:(;me;nts  of  the;  privile;ge; 
inje;e:te)r.  We;  are;  jiroposing  this  AD  to 
pre;ve;nt  an  une:e)mmanele;el  in-flight 
shuteleiwn  of  Arrius  2IH  ami  2F 
turho.shaft  e;ngine;s  anel  elamage;  te;  tlu; 
he;lie:e)pt(;r. 

DATES:  We;  must  re;e;e;ive;  e:omme;nts  on 
this  pre)pe).se;el  AD  hy  April  8.  2013. 
ADDRESSES:  Yem  may  .send  e;e)nnne;nts. 
using  the;  ]n’e)e:e;elure;s  fenuiel  in  14  (CFR 
1 1 .43  and  1 1 .4.5.  hy  any  of  the;  folleiwing 
metheiels: 

•  Federal  el{uleinakini>  Portal:  (lei  tei 
http:/ /www.reaalations. gov.  Folleiw  the; 
i  list  rued  ions  for  suhmitting  e:e)nnne;nt.s. 

•  Fe/.v;  202-403-22.51. 

•  Mail:  U.S.  Department  eif 
rransiieirtatiein,  Deie.kett  Operatiems,  M- 
30,  We;.st  Huiidiiig  (hemnel  Floeir,  Roemi 
W12-140,  1200  New  )e;r.se;y  Avenue;  SF.. 
Washington,  DC  20.500. 

•  Hand  Delivery:  De;live;r  tei  Mail 
adelress  tihove  l)e;tw(;e;n  0  a. in.  and  .5 
p.ni.,  Memday  through  Frielav,  exe:(;])t 
Fe;ele;ral  holielay.s. 

Fell' se;rvie:e;  infen  niatiein  iele;ntifie;el  in 
this  AD,  e:e)ntae:t  rurl)e)me;e:a.  40220 
Tariios,  Frane;e;;  plume:  33  (0)5  50  74  40 
00;  te;l(;x:  570  042;  fax:  33  (0)5  50  74  45 
15.  Yem  may  vie;w  this  .se;rvie:e; 
information  at  the;  FAA.  Ihigine  K 
Propeller  Dire;e;torate;,  12  Ne;w  Englanel 
Fxe;e:utive;  Park,  Hurlingtem.  MA.  Feir 


information  em  the;  availability  of  this 
material  at  the;  FAA,  e;all  781-238-7125. 

Examining  the;  AD  Deu;ke;l 

Yem  may  e;xaniine;  the:  AD  de)(;ke;t  on 
tlu;  Internet  at  http:// 
www.regalalions.gov:  or  in  person  at  the; 
Doe:ke;t  Management  l‘'ae:ility  he:twe;en  0 
a. in.  anel  5  ji.ni..  Memelay  through 
Frielav.  except  Federal  holielays.  The;  AD 
ele)e:ke;t  cemtains  this  ])re)])e),se;ei  AD.  the; 
re;gulatorv  evaluation,  any  e;emnne;nt.s 
receiveel.  anel  either  infeirmatiem.  The; 
street  addri;.ss  for  the  Docket  Office; 
(])heme;:  800-(i47-.5.527)  is  in  the; 
ADDRESSES  .se;e:tion.  Coniments  will  he 
available  in  the;  AD  de)e;ke;t  sheirtly  after 
re;e:e;i])t. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  Lawre;ne:e;.  Ae;re)S])ae:e;  Engineer, 
Engine;  Ce;rtifie:atiem  Offie;e;,  FAA.  Engine: 
ft  Pre)])e;lle;r  Dire;e:te)rate;.  12  Ne;w  Englanel 
Exe;e:ntive;  Park.  Burlington,  MA  01803; 
phone:  781-238-7178:  fax:  781-238- 
7100:  email:  }ames.la\vrence@f aa.gov. 
SUPPLEMENTARY  INFORMATION: 

Ceimineiils  Invited 

We;  invite;  you  to  senel  any  written 
re;le;vant  elata,  views,  eir  arguments  about 
this  jireipeiseel  AD.  Send  yemr  e:omme;nts 
to  an  addre;.s.s  listeel  unele:r  the; 

ADDRESSES  .se;ctiem.  Ine:lnde;  •‘Doe:ket  No. 
FAA-201 3-0024;  Dire;e:torate;  lde;ntifie;r 

2000- NE-1 2-AD”  at  the;  l)e;ginning  eif 
your  e;omme;nt.s.  We;  specifically  invite; 
comments  em  the;  eiverall  ri;gulatory. 
e;e;eme)mie;.  enviremmental,  anel  energv 
aspects  eif  this  jirei]io.se;il  AD.  We;  will 
e:emsiele;r  all  e;eimment.s  r(;e:e;ive;el  by  the; 
e;lo.sing  elate;  anel  may  amenel  this 
preijuiseel  AD  lie;e:au.se  eif  theise 
e:omment,s. 

We  will  ]i(i.st  all  e:eimme;nts  we; 
re;e;e;ive;.  withemt  e:hange,  to  http:// 

WWW. regalations.gov.  inchteling  any 
personal  infeirmatiem  you  ]ireiviele;.  We 
will  al.so  post  a  report  summarizing  each 
suhstiintive  v'erlial  e:emtae:t  we;  ree:e;ive; 
about  this  jireipeiseel  AD. 

Dise:ussiem 

On  lanuary  0.  2008,  we;  issueel  AD 

2001 - 08-1 4kl,  Amenelment  30-14423 
(71  FR  2003,  lanuary  10.  2008),  for  all 
Arrius  Meidels  213,  2131,  anel  2F 
turho.shaft  e;ngine;.s.  That  AD  re;e]uire;s 
re;]ilae;e;me:nt  of  inje;cteir  manifeilels  anel 
lieire;se;ei|ie;  insjie;e;tiem  of  the;  flame;  tithe 
anel  the;  HP  turbine  are;a.  That  AD 
resulteel  from  rejieirt.s  freim  the;  Dire;e;tiem 
Ce;ne:riile;  ele;  L’Aviatiem  (Civile:  (DCACC), 
whie:h  was  the;  airweirthine;ss  autheirity 
feir  Frane:e;.  of  jiartially  or  teitally  lileie;ke;el 
fuel  inje;e:tiem  manifolels  femnel  elut  ing 
in.sj}ee:tiems  at  a  rejiair  weirkshoji.  We; 
issued  that  AD  to  ]iri;vent  e;ngine; 
flame;emt  eluring  rajiiel  ele;e;e;le;ratiem,  eir 
the;  inahilitv  tei  maintain  the;  2.5  minutes 


<H)()8 
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OFI  rating,  and  to  previnit  injector  air 
l)ath  cracks,  dno  to  l)lockage  of  the  fuel 
injection  manifolds. 

Actions  .Since  Existing  AIJ  Was  issued 

.Since  we  i.ssmul  AD  2001-08-1 4Rl . 
AiiKMidinent  351-14423  (71  I'R  25)5)3, 
)annarv  15),  200()).  Turt)oin(!ca  reported 
that  the  corrective  actions  in  that  AD 
were;  insufficient  to  eliminate  the  mi.safe 
condition.  During  inspections  i;arried 
out  at  the  ixipair  workshop,  .some  main 
injectors  were  found  totally  or  ])artially 
blocked.  In  resiionse,  the  European 
Aviation  .Safety  Agency  (EA.SA),  which 
is  the  Technical  Agent  for  the  Member 
.States  of  the  European  (Community, 
issued  EASA  AD  201 2-0245),  dated 
November  21, 2012,  to  mandate 
re])lacements  of  the  fuel  injection 
manifolds  and  privilege  injector  on 
Arrius  2Bl  turho.shaft  engines,  and, 
EA.SA  AD  201 2-01. "iO.  dated  Angu.st  8, 
2012,  to  mandate  re])lacement.s  of  the 
])rivilege  injector  on  Arrius  2F 
turho.shaft  engines.  Also,  since  we 
issued  AD  2001-08-14R1 ,  the  Arrius  213 
engine  model  is  no  longer  in  .service  and 
has  been  removed  from  the  engine  Tvpe 
(katificate  Data  .Sheet  No.  E34NE,  as 
re(|ue.sted  by  the  manufacturer. 

Relevant  Service  Iniorniation 

We  revi(!wed  Turhomeca  .S.A.  Alert 
Mandatory  Service  Bulletin  (MSB)  No. 
A315)  73  2012,  Version  I.  dated 
November  12,  2012.  3’hat  Alert  M.SB 
describes  Arrius  2131  engine  procedures 
for  replacing,  checking,  or  cleaning  the 
injector  manifolds  and  the  privilege 
injector.  We  also  reviewed  Tnrhomec;a 
S.A.  Alert  MSB  No.  A315)  73  4001, 
Version  K.  dated  Fehruarv  10.  2012. 

That  Alert  MSB  describes  protaulures 
for  cleaning  or  rejdacing  the  Arrius  2F 
privilege  injector. 

FAA’s  Determination 

We  are  projiosing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  det(;rmined  the  unsafe  condition 
described  })reviously  is  likely  to  exist  or 
develo])  in  other  products  of  the  same 
tyjJe  design. 

Proposed  AD  Rcupiirements 

This  proposed  AD  would  reepnre,  for 
Arrius  2Bl  tnrboshaft  engines,  initial 
and  r(!|)etitive  re])lacement  of  the  fuel 
injection  manifold  and  the  privilege 
injector  within  200  lu)nrs  time-since- 
new  (T.SN)  or  sinct;  the  last 
accomplishment  of  Turhomeca  S.A. 
Alert  MSB  No.  A315)  73  2012.  Version 
I.  dated  November  12.  2012,  whichever 
oceans  first.  This  proposed  AD  would 
akso  require,  for  Arrius  2F  tnrboshaft 
engines,  initial  and  repetitive 
re])lacement  of  the  ])rivilege  injector 


before  exceauling  400  hours  T.SN  or 
since  the  last  accomplishment  of 
Turhomeca  .S.A.  Alert  M.SB  No.  A315)  73 
4001,  Veasion  K,  dated  Fehruarv  10, 

2012,  whichever  oceans  first. 

(iosts  of  (ioniplianca; 

W^e  e!.stimate  that  this  ])re)pe).seel  AD 
we)ulel  affee:t  aheent  38  Arrius  2131 
engine;s  anel  aheeut  5)3  Arrius  21’’  enginees 
instcilleel  eni  helice)])ter.s  e)f  U..S.  rejgistrv. 
We  alse)  estimate;  that  it  woulel  take 
abenit  twe;  he)ur.s  per  engine  te;  re;])lae;e 
the  injector  manife)lel.s  anel  ahe)nt  e)ne 
he)ur  per  engine  te)  replaea;  the  privile;ge 
inje;e:te)r.  The  average  laheer  rate  is  .Sh.'j 
])er  he)ur.  Baseel  on  tlu;se  figur(;.s,  we 
e;.stimate  the  eaist  e)f  the  ]nope)seel  AD  em 
IJ..S.  o])erators  to  be  .$003,01 

Authority  for  This  Rulemaking 

'I’itle  45)  of  the  Uniteel  .Stat(;.s  (ioele 
.spe;eafie;.s  the  FAA’s  authe)rity  to  issue 
rule;,s  eai  aviation  safetv.  .Subtitle  1, 
.See:tion  100,  ele;.sea'ihe;s  the  authe)rity  of 
the  FAA  Administrate)r.  .Subtitle  Vil, 
Aviatie)!!  Pre)gram.s,  ele;.se;ril)e;.s  in  me)re 
ele;tail  the  .se;e)pe  of  the  Age;ne:y’s 
anthe)rity. 

We  are;  i.ssuing  this  rulemaking  uneler 
the;  authority  ele.seaiheel  in  .Subtitle  VII, 
Fart  A,  .Sul)])<irt  III.  .Se;e;lie)n  44701, 
“Ge;ne;ral  re;(piireane;nt,s.”  llnele;r  th;it 
.se;e:tie)n,  Ce)ngre;s.s  e:h;irge;s  the;  I’AA  with 
preaneeting  safe  flight  eefeavil  airea'aft  in 
air  ea)nnnere:e  by  ])re;.s(a'il)ing  re;gulatie)n.s 
fe)r  jjrae:tiea;.s.  methe)el.s,  anel  pre)e:edure;s 
the  Aelmini.strator  finels  n(;ces,sary  for 
safety  in  air  ea)mme;re;e;.  This  re;gulatie)n 
is  within  the  ,se:ope;  e)f  that  anthe)rity 
heeamse  it  aelelre.sse;.s  an  mi.safe  eamelitiem 
that  is  likely  to  exist  ea'  de;vele)p  ein 
jireiducts  ielentifieel  in  this  ruUanaking 
action. 

Regulatory  Findings 

We  have  ele;ternnn(;el  that  this 
pre)])osed  AD  woidd  not  have  feeleralism 
implieaitiems  unele;r  Exe;eaitive;  Order 
13132.  This  jiroposeel  AD  would  not 
have  a  substantial  elire;e:t  effect  em  the 
.State;s,  on  the  relationship  he;twe;e;n  the 
national  Govc;rnme;nt  anel  the;  .State;s,  eir 
on  the;  eli.strihntion  of  jiower  and 
re;spem.sihilitie;.s  amemg  the  varieais 
levels  eif  government. 

For  the;  re;asons  diseai.sseel  abeive,  1 
e:e;rtifv  that  the;  pre)pe)se;el  re;gulatle)n: 

(1)  Is  neit  a  ‘‘.signiiie:ant  re;gnlatorv 
ae;tie)n”  uneler  Ex(;e'.utive  Orele;r  12800. 

(2)  Is  neit  a  “.signifie:ant  rule”  uneler 
the  DOT  R(;gulate)ry  l’e)lie;i(;.s  anel 
Pre)e:e;elnr(;.s  (44  FR  11034,  f'ehruarv  20, 
15)75)), 

(3)  Will  ne)t  affe;ct  intrastate  aviatieai 
in  Alaska  to  the  e;xte;nt  that  it  justifies 
making  a  r(;gulatory  elistinction,  and 

(4)  Will  imt  have  a  significant 
eeuineimic  impact,  jieisitive  or  n(;gative. 


em  a  substantial  number  eif  small  entiti(;.s 
under  the  e:rit(;ria  e)f  the  R(;gulate)rv 
Ele;xihility  Act. 

List  of  Suhjeects  in  14  GFR  Part  35) 

Air  trans])e)rtatie)n,  Aireaaft.  Aviatieen 
.safety,  Ine;orpe)ration  by  re;fe;rene;e;. 

.Safety. 

The  Propo.sed  Ame;ndme;nt 

Ace:e)relingly,  unele;r  the  ;mthe)rity 
ele;le;gateel  to  me  by  the;  Aehninistrator, 
the;  FAA  pre)j)e).se;s  te;  ameaul  14  (’.FR  ])art 
35)  as  fe)lle)w.s: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  35) 
e:e)ntinues  te;  r(;ael  as  folleews; 

Authority:  45)  U..S.C;.  lOOfg).  40113.  44701. 

§39.13  [Amended] 

■  2.  rhe  FAA  amenels  §  35). 13  by 
removing  airworthine;s.s  elire;e;tive  (AD) 
2001 -08-1 4R1,  Amenehne;nt  39-14423 
(71  ER  25)5)3,  january  15),  2000),  anel 
aeleling  the  folleewing  ne;w  AD: 

Tiirhe>me;e:a  S.A.:  lle)e:ke;l  Ne).  l'’AA-2013- 
0024;  l)ire;e;le)nite:  Ieie;nline!r  2000-NE- 
12-AD. 

(a)  (]omme;nts  Hue;  Date; 

'I’lie:  I'’AA  must  re!e:e;ive;  e:e)mme;iitK  een  this 
AI)  iie:tie)n  liy  A))ril  8.  2013. 

(h)  An’i;e:te;fl  Alls 

1  his  AI)  supe;rse:ele;s  AI)  2001-08-14K1 . 
Ame;iielme;nl  35)-14423  (71  l-’R  25)5)3.  jiiiuiarv 
15),  2000). 

(e;)  Applic:aliility 

I’his  AI)  ap])lie;s  te;  iill  ’l'url)e)ine;e:a  .S.A. 
Arrius  me)ele:ls  21)1  anel  2t''  luiliosluill 
e;ugiue;s. 

(el)  Unsafe;  (iunelitiein 

This  AD  was  preempleeel  by  a  reipeut  lluil  the; 
e;e)iTe;e;tive;  ae:tie)us  e)f  AD  2001-08-1 4K1 . 
.\ine;nelme:nl  35)  14423  (71  1  R  25)5)3.  lauuary 
15).  2000)  we;re;  iusuliie:ie;nl  lee  e;liiuiuiile!  the; 
unsafe;  e.eenelilieui.  We:  are;  issuing  this  AD  te; 
pre;ve;nt  an  eme;e)nuuiinele;el  in-flight  shuteleewn 
e)f  Arrius  2131  iinel  21’'  tnrheesliiilt  e;ngine;s  ;mel 
elamage;  te;  the;  he;lie:e)])te;r. 

(e;)  Ue)inpliane:e 

(’,e)mplv  with  this  AD  within  the; 
e:e)iupliime:e;  tiine;s  spe;e;ifie;el.  unle;.ss  alre:iiely 
ele)ne;. 

(i)  Arrius  2131  I'urhoshail  Kiigiue;s 

(1)  Re;plae:e;  the;  fue;l  inje;e:te)r  iuaniie)lels  anel 
privile;ge;  inje;e;te)r  with  peirts  e;ligihle;  le)r 
installatiein  he;fe)re;  e;xe:e;e;eling  200  e)pe;rating 
he)nrs  time;-sine;e:-ne;w  (T.SN)  e)r  sine:e;  hist 
inspe;e:tie)n  eif  the;  fne;l  inje;e:tie)n  manifeilels  eir 
])rivili;ge;  inje;e;te)r.  whie;he;ve;r  e:e)ine;s  first. 

(2)  I3ore;se:e)pe;-ins])e:e:t  the;  flame;  tube;  anel 
the;  high-pre;ssure;  turliine;  are;<i  feir  turbine; 
elistre;ss. 

(3)  The;re;:ifte;r.  within  e;ve;ry  200  e)pe;ratiug 
heiiirs  tinu;-in-se:r\’ie:e;  (ThS)  sine;e;  last  fne;l 
inje;e:te)r  manifeilels  anel  privileige:  inje;e:teir 
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n!|)la(:(!in(Mit.  ro])l;u:i!  llu;  linil  injuctor 
nianilblds  and  tlio  privilogt;  inj(u:l()r  witli 
pails  (digibln  lor  installation. 

Ig)  Arriiis  2F  'rurliosliaft  Fngiiiiis 

(1)  Replace  the  privilege  injiictor  with  a 
privilege  injector  eligible  lor  installation 
Indore  (exceeding  4t)t)  opiirating  hours  T.SN  or 
since  last  ins|)ection  on  the  iirivilegi;  injector, 
whichever  occurs  lirst. 

(2)  IJoniscope-inspiMd  tin?  Hame  tube  and 
the  high-pressure  turbine  area  lor  turbine 
distress. 

(3)  'rherealter.  within  eviirv  411(1  operating 
hours  TI.S  since  last  privihigi;  injector 
replacement,  replace  the  pri\  ilege  injector 
with  jiarts  eligible  lor  installation. 

(h)  Deiinilion 

I'or  the  jnirposes  ol  this  AD.  tiine-in- 
service  (TI.S)  is  delined  as  the  lumiher  ol 
(Migine  oiieraling  hours  on  the  nianilblds 
since  the  nianilblds  were  new  or  since  the 
nianilblds  were  last  cleaned,  whichever  is 
more. 

(i)  Installation  Prohibitions 

(1)  I’or  Arriiis  2Hl  Inrhoshalt  engines,  alliir 
the  ellecdive  dale  of  this  AD.  do  not  install 
hud  injector  nianirolds  or  a  privihige  injiudor 
on  an  engine,  or  an  engine  on  a  ludicopler. 
unless  the  hud  injection  inanilold  and 
privilege  injector  have  accinnnlaled  lewer 
than  200  operating  hours  since  new.  or  since 
last  ins])eclion. 

(2)  ^'or  .Xrrins  2l''  Inrhoshalt  engines,  alter 
llu!  (dieclive  dale  of  this  AD.  do  not  install 

a  privilege  injector  on  an  engine,  or  an  engine 
on  a  h(dico|>ler.  unless  llu?  privilege^  injiictor 
has  accimmlated  fewer  than  400  o))eraling 
hours  siiu:e  new.  or  since  last  inspection. 

(j)  Alternative  Methods  of  (Compliance 
lAMOCs) 

The  Manager.  Ibigine  (Cerlilicalion  Office, 
may  approve  .AMOC.s  for  this  AD.  Use  the 
jirocedures  found  in  14  (CI'R  30.1!)  to  make 
voiir  re(]nesl. 

|k)  Related  Information 

(1)  for  more  infornialion  about  this  AD. 
contacd  |anies  Lawren{;e.  .Aerospace  f  ngineer. 
fngine  (Certification  Offici;.  I'AA.  Engine  ft 
I’ropidler  Directorate.  12  New  England 
Executive  Park.  Burlington,  MA  01H03; 
Illume;  781-238-71  70:  fax:  781-238-7190; 
email:  iunu‘H.lu\viviux;®fa(t.}’n\’. 

(2)  .See  European  Aviation  .Safetv  Agenev 
.AD  2012-0130.  dated  .August  8.  2012.  and 
AD  2012-0240.  dated  November  21. 2012. 
TurhonuH:a  .S.A.  Ah^rl  Mandatory  Servic:e 
Bnihdin  (M.SB)  No.  A310  73  2012.  Version  1. 
dated  November  12.  2012.  and  Turhonieca 
S.A.  Alert  M.SB  No.  A310  73  4001 .  Version 
K.  dated  fehrnarv  10.  2012.  for  ndaled 
information. 

(3)  for  service  information  identified  in 
this  AD.  contact  Turhonieca.  40220  Tarnos. 
france:  phone:  33  (0).3  .30  74  40  00:  lidex:  370 
042:  fax:  33  (0)3  30  74  43  13.  You  may  view 
this  service  infornialion  at  the  f  AA.  Engine 

ft  Projudler  Directorate.  12  New  England 
Executive  Park.  Burlington.  MA,  for 
information  on  the  availability  of  this 
material  at  the  EAA.call  781-238-7123. 


Issued  in  Burlington.  Massacliusells.  on 
lannary  30.  201 3. 

(Colleen  M.  D’Alessaiidro, 

Assislanl  .l/onogei'.  lutt’inc  fr  Pmix'llrr 
Diivclonitc.  Aircraft  Ccrlificalian  Service. 
|1K  Doc.  2ni.t-()27:u  filed  2-li-i:):  8:4,3  iiinj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2012-1004;  Airspace 
Docket  No.  12-ANM-21] 

RIN  2120-AA66 

Proposed  Amendment  of  VOR  Federal 
Airway  V-595;  OR 

AGENCY;  Fodoral  Aviation 
Administration  (FAA).  DOT. 

ACTION:  .Siipploinontal  notice  of 
proposed  rulemaking  (.SNPRM): 
reojiening  of  comment  period. 

SUMMARY:  'rids  .SNPRM  iimends  the 
notice  of  jiroposed  rulemaking  (NPRM) 
pidilished  on  October  22.  2012  which 
proposed  to  amend  \dlF 
omnidirectional  range  (VOR)  I’ederal 
airway  Y-.'iO.'i  in  Oregon.  'Fids  .SNPRM 
propo.ses  to  remove  an  addiliomd 
.segment  of  the  airway  due  to  high 
terrain  and  navigation  aid  coverage 
i.ssnes. 

DATES:  (Comments  must  he  received  on 
or  before  March  2.3,  2013. 

ADDRESSES:  .Send  comments  on  this 
jirojio.sal  to  the  l)..S.  Department  of 
Trans])ortation.  Docket  Operations,  M- 
30,  1200  New  jersey  Avenue  SE..  We.st 
Building  (iroimd  pioor.  Room  VV12-140. 
Washington,  DO  20.300-0001;  telephone: 
(202)  360-0820.  A'ou  must  identify  FAA 
Docket  No.  FAA-2012-1004  and  ' 
Airspace  Docket  No.  12-ANM-21  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  through  the 
Internet  at 

hltp://\\'\\’\v.reeul(itionK.aov. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant.  Airspace  Policy  and  A'FC 
Procedures  Group,  Office  of  Airspace 
.Services,  F’ederal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  IXC  20.391; 
telephone;  (202)  207-8783. 
SUPPLEMENTARY  INFORMATION: 

Goninienis  Invited 

Interested  parties  are  invited  to 
|)articipate  in  this  jiropo.sed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire, 
("omments  that  jirovide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  jiarticularly  hel])ful  in 
(levelo|)ing  reasoned  reguliitorv 
decisions  on  the  proiiosal.  (Comments 
!ire  s])ecifically  invited  on  the  ovenill 
regulatory,  aeronautical,  economic, 
environmental,  and  energv-related 
aspects  of  the  jnoposal. 

(Communications  should  idenlifv  both 
(locket  numhers  (1"AA  Docket  No.  F’AA— 
2012-1004  and  Airsjiace  Docket  No.  12- 
ANM-21)  and  he  submitted  in  trijilicale 
to  the  Docket  Management  Facility  (see 
ADDRESSES  section  for  address  and 
phone  number).  You  may  also  submit 
comments  through  the  Internet  at  http:// 
WWW. rcguhit  ions. "ov. 

(Commenters  wishing  the  F’AA  to 
acknowledge  receijit  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  .self-addre.ssed,  stamjied 
postcard  on  which  the  following 
statement  is  made:  “(Comments  to  FAA 
Docket  No.  FAA-2()1 2-1004  and 
Airspace  Docket  No.  12-ANM-21.”  The 
postcard  will  he  date/time  stam])e(l  and 
returned  to  the  commentei’. 

All  communications  received  on  or 
before  the  s])ecifie(l  comment  closing 
date  will  he  considered  before  taking 
action  on  the  jiropo.sed  rule.  The 
jD'ojiosal  contained  in  this  action  may 
he  changed  in  light  of  comments 
received.  All  comments  submitted  will 
he  available  for  examination  in  the 
jiuhlic  docket  both  before  and  after  the 
comment  closing  date.  A  rejiort 
summarizing  each  suh.stantive  iiuhlic 
contact  with  FAA  jiersonnel  concerned 
with  this  rulemaking  will  he  filed  in  the 
docket. 

Availability  of  NPRM’s 

An  electronic  cojiy  of  this  document 
may  he  downloaded  through  the 
Internet  at  http:/ /www.wguhit ions.gov. 

You  may  review  the  jiuhlic  docket 
containing  the  jirojiosal,  any  comments 
received  and  any  final  disjiosition  in 
jier.son  in  the  Dockets  Office  (see 
ADDRESSES  section  for  addre.ss  and 
jihone  number)  between  9:()()  a.m.  and 
.3:()()  ji.m.,  Monday  through  F'ridav, 
excejit  Federal  holidays.  An  informal 
docket  may  akso  he  examined  during 
normal  business  hours  at  the  office  of 
the  Western  .Service  Genter,  Ojierations 
.Su}i|)orl  Grouj),  Federal  Aviation 
Administration.  1001  bind  Ave.  .SW., 
Renton.  WA  980.37. 

Persons  interested  in  being  jilaced  on 
a  mailing  list  for  future  NPRM's  should 
contact  the  FAA’s  Office  of  Rulemaking, 
(202)  207-9077,  for  a  cojiy  of  Advi.sory 
Gircular  No.  11-2A,  Notice  of  Projio.sed 
Rulemaking  Di.strihution  .System,  which 
describes  the  ajijilication  jirocedure. 
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Background 

On  Octol)er  22,  2012,  the  FAA 
piil)lislu!(l  in  the  Federal  Register  a 
NPRM  to  remove  a  segment  of  VOR 
Federal  airway  V— 39.1  due  to  the 
planned  deeonnni.ssioning  of  the 
Portland,  OR,  VOR/DMF  (77  FR  (>4444). 
No  comments  were  received. 

The  NPRM  would  have  terminatcul  V- 
.39.3  at  the  MARZb  navigation  fix,  which 
is  ap])roximately  29  NM  .sonth(;a.st  of  the 
Portland  VOR/DMH.  .Sid).s(!(inent  to  the 
publication,  further  study  showed  that 
mountainous  terrain  in  the  area  would 
limit  the  service  volume  of  the 
Deschutes,  OR,  VORTAO  to  a  degree 
that  the  Deschutes  VORTAO  could  not 
he  used  to  identify  the  entire  length  of 
the  proj)o.sed  segment  between 
D(!.schutes  and  the  HARZL  fix.  In 
addition,  the  decommissioning  of  the 
Portland  VOR/DME  would  require 
raising  the  IFR  minimum  enronte 
altitude  (MEA)  along  that  .segment  to  an 
nnnsahle  height. 

'I’he  Proposal 

The  FAA  is  ])ro])o.sing  an  amendment 
to  Title  14,  (iode  of  Federal  Regulations 
(14  CFR)  part  71  to  further  modify  the 
desca  iption  of  VOR  Federal  airway  V- 
.39.3.  Instead  of  removing  that  segment  of 
V— .39.3  between  the  Portland.  OR,  VOR/ 
DMI'i  and  the  llARZl.  fix,  as  originally 
jjropo.sed,  the  FAA  is  now  ])ro])osing  to 
remove  the  entire  V-.39.3  segment 
l)(!tween  the  D(!.schutes  VORTACi  and 
the  Portland  VOR/DME.  Consecpiently. 
the  amended  V-.39.3  would  extend  only 
hihween  the  Rogue  Valiev.  OR, 

VORTAO  and  the  Deschutes  VORTAO. 
This  action  is  necessarv  hec;au.se  the 
Portland,  OR,  VOR/DME,  which 
currently  serves  as  the  northern  end 
point  of  the  route,  is  scheduled  to  he 
decommissioned.  Further,  due  to  high 
terrain  issues,  the  Deschutes  VORTAO 
.service  volume  is  not  adequate  to 
support  the  originally  proposed  segment 
between  Deschutes  and  the  HARZL  fix. 
By  .sejiarate  rulemaking  action,  the  FAA 
is  proposing  to  establish  mnv  area 
navigation  routes  ('I’-routes)  in  the  area. 

Since  this  change  expands  the  scoj)e 
of  the  originally  ])roposed  rule,  the  F"AA 
has  determined  that  it  is  neces.sary  to 
reopen  the  comment  ])eriod  to  jirovide 
additional  ojiportimity  for  public 
comment. 

VOR  Imderal  airways  are  published  in 
paragrajih  (>010,  of  Fy\A  Order  74()().9\V 
date(l  August  8,  2012,  and  effective 
S(!ptemher  1.3,  2012,  which  is 
incorporated  by  reference?  in  14  CF'R 
71.1.  The  VOR  Federal  airwav  listed  in 
this  document  woidd  he  subsequently 
j)uhli.shed  in  the  Order. 

The  FAA  has  determined  that  this 
pro])osed  regulation  only  involves  an 


e.stahlished  body  of  technical 
regulations  for  which  fretpient  and 
routine  amendments  are  necessary  to 
keej)  them  operationally  current. 
'I’herefore,  this  ])ropo.sed  regulation:  (1) 

Is  not  a  “significant  regulatory  action” 
under  Executive  Order  128(>(>:  (2)  is  not 
a  “significant  rule”  under  Department  of 
Transportation  (DO'f)  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
Fehruary  2(>,  1979);  and  (3)  does  not 
warrant  ])r(!paration  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  oidy  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  projio.sed  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

'Phe  FAA's  authority  to  i.ssue  rules 
regarding  aviation  .safety  is  found  in 
Title  49  of  the  United  States  Code. 
Subtitle  1,  Section  !()(>  describes  the 
authority  of  the  FAA  Administrator. 
Subtitle  VII,  Aviation  Programs, 
de.scrihes  in  more  detail  the  .sco])e  of  the 
agency’s  authority. 

This  rulemaking  is  ])romnlgated 
under  the  authoritv  described  in 
Subtitle  VII,  Part  A,  .Suhpart  1.  Section 
40103.  Under  that  section,  the  FAA  is 
charged  with  prescribing  regulations  to 
assign  the  use  of  the  airspace  necessarv 
to  ensure  the  .safety  of  aircraft  and  the 
efficient  u.se  of  airs|)ace.  This  uigulation 
is  within  the  .scope  of  that  authority  as 
it  modifies  an  Oregon  route  structure  as 
required  to  ])reserve  the  safe  and 
efficient  flow  of  air  traffic. 

Environmental  Review 

This  propo.sal  will  he  subject  to  an 
environmental  analysis  in  accordance 
with  P  AA  Order  1 0.30.1  E, 
“Environmental  Imjiacts:  Policies  and 
Procedures”  prior  to  any  FAA  final 
regidatory  action. 

List  of  Subjects  in  14  (]FR  Part  71 

Airspace,  lncori)oration  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
F’ederal  Aviation  Administration 
pro])o.ses  to  amend  14  OP’R  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  l)..S.C.  l()(>(g),  40103.  40113. 
40120:  EX).  108.34.  24  FR  93(>3.  3  Cl  R.  1939- 
1!Hi.3  Coin|).,  |).  389. 

§71.1  [Amended] 

■  2.  Phe  incorporation  hv  reference  in 
14  C:FR  71.1  of  FAA  Order  74()().9\V. 
Airsj)ace  Designations  and  Reporting 
Points,  Dated  August  8.  2012  and 
effective  September  1.3.  2012,  is 
amended  as  follows: 
***** 

Pnragvaph  (iOIO  Doniaslic  YOU  Fvdaral 
ainvdvs. 

V^-595  |Aiti(micI(hI| 

From  Rogue  Valley.  OR.  to  Deschutes.  OR. 

Issued  in  Wasliington.  DC,  on  January  31, 
2013. 

Alan  Wilkes. 

Acliii}’  Mdiitigur.  AirspdCd  Policy  and  A'I’C 
Placed  arcs  Grn  up. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  872 

[Docket  No.  FDA-201 2-N-1 239] 

Dental  Devices;  Reclassification  of 
Temporary  Mandibular  Condyle 
Prosthesis 

AGENCY:  Food  and  Drug  Administration. 

nils. 

ACTION:  Proposed  onhir. 

SUMMARY:  The  Food  and  Drug 
Administration  (F’DA)  is  i.ssning  a 
jjroposed  order  to  reclassify  temporary 
mandibular  condyle  jnosthesis,  a 
preamendments  cla.ss  III  device,  into 
class  11  (special  controls),  and  rename 
the  device  “temporary  mandibular 
condyle  reconstruction  plate.”  F'DA  is 
also  issuing  the  draft  special  controls 
guideline,  “Ula.ss  11  Sj)ecial  Controls 
Guidelim;:  Temjiorary  Mandibular 
(Jondyle  Recon.struction  Plate.”  which 
.sets  forth  the  special  controls  that  the 
Agenev  believes  are  necessarv  to 
jirovide  a  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
DATES:  .Submit  either  electronic  or 
written  comments  on  this  propo.sed 
order  or  on  the  draft  guideline  by  May 
8.  2013.  .See  .section  XllI  of  this 
document  for  the  propo.sed  effective 
date  of  any  final  order  that  may  jnihlish 
based  on  this  jiropo.sed  order. 
ADDRESSES:  Yon  may  submit  c:omment.s. 
identified  by  Docket  No.  FDA-2()12-N- 
1239,  by  any  of  the  following  methods: 
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Electronic  Siihinissions 

Submit  electronic  comments  in  the 
Ibllowing  way: 

•  Federal  elhilenuikin<i  Portal:  http:// 
www’.regalations.gov.  Follow  the 
instructions  for  submitting  comments. 

Written  Sabin issions 

Submit  written  submi.ssions  in  the 
Ibllowing  ways: 

•  Mail/lland  (lelivery/donrier  (for 
paper  or  CD-ROM  snhinissionsl: 

Division  of  Dockets  Management  (IIFA- 
ItO.I).  Food  and  Drug  Administration. 

5830  Fishers  Lane.  rm.  1081.  Rockville, 
MD  20852. 

Instractions:  All  submi.ssions  received 
must  include  the  Agencv  name  and 
Docket  No.  FDA-201 2-N-123‘).  All 
comments  received  may  be  po.sted 
without  change  to  http:// 
ww’w.rei^ulations.^ov.  including  any 
personal  information  i)rovided.  For 
additional  information  on  submitting 
comments,  see  the  "Comments"  heading 
of  the  SUPPLEMENTARY  INFORMATION 
.s(!ction  of  this  document. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  hitj):// 

\v\\  w. re^nlations.i’ov  i\m\  insert  the 
(locket  nnmher(s).  found  in  hrack(!ts  in 
the  heading  of  this  document,  into  the 
“.S(!arch"  box  and  follow  the  prom])ts 
and/or  go  to  the  Division  of  Dockets 
Management,  5838  Fisluas  Lane.  rm. 
1081,  Rockville.  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ryan.  (a;nt(!r  for  Devic(;s  and 
Radiological  Ihxdth.  Food  and  Drug 
Administration.  105)03  New  llamp.shire 
Ave.,  Bldg.  88.  rm.  1815,  Silver  .Spring. 
MD  205)5)3.  301-75)8-8283. 
SUPPLEMENTARY  INFORMATION: 

I.  Background — Regulatory  Authorities 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  FD&(i  Act),  as  amended  hv  the 
Medical  Dtn  ice  Amendnumts  of  15)78 
(the  15)78  amendments)  (l^uh.  L.  5)4- 
25)5).  the  .Safe  Medical  Devices  Act  of 
15)5)0  (Pul).  L.  101-825)),  the  Food  and 
Drug  Administration  Modernization  Act 
of  15)5)7  (FDAMA)  (Pub.  L.  10.5-115),  the 
Mcidical  D(;vice  User  Fee  and 
Mod(!rnization  Act  of  2002  (Pub.  L.  107- 
250).  the  Medical  Devices  Technical 
(iorrcjctions  Act  (I’uh.  L.  108-214),  the 
Fo(kI  and  Drug  Administration 
Amendments  Act  of  2007  (Pub.  L.  110- 
85),  and  the  Food  and  Drug 
Admini.stration  .Safety  and  Innovation 
Act  (FDASIA)  (Pul).  L.  112-144),  among 
other  amendments,  (established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  FD&C]  Act  (21 
IJ.S.C.  380c)  established  three  categories 


(classes)  of  devices,  reflecting  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  'I’he  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (s])ecial  controls),  and  class  111 
(jn'emarket  approval). 

Under  .section  513((1)  of  the  f'D^tU  Act. 
devices  that  were  in  commercial 
distribution  before  the  enactment  of  the 
15)78  amendments.  May  28.  15)78 
(generally  referred  to  as  ])reamen(lments 
(levices),  are  cla.ssified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  cla.ssification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel’s  recommendation  for  comment, 
along  with  a  pro])()sed  regulation 
classifying  the  device;  and  (3)  puhli.shed 
a  final  regulation  cla.ssifying  the  device. 
FDA  has  classified  mo.st 
])reamen(lments  devices  under  the.se 
l)roce(lures. 

Devices  that  were  not  in  commercial 
distribution  ])ri()r  to  May  28,  15)78 
(generally  referred  to  as 
])()stamendment.s  devices)  are 
automatically  cla.ssified  by  section 
513(f)  of  the  FD&C  Act  into  class  III 
without  any  FDA  rulemaking  ])r()ce.ss. 
Tho.se  devices  remain  in  class  III  and 
re(]nire  |)remarkel  apj)r()val  nnle.ss,  and 
until,  the  device  is  recla.ssified  into  class 
1  or  II  or  FDA  issues  an  order  finding  the 
device  to  he  substantially  (uiuivalent.  in 
accordance  with  section  513(i)  of  the 
I'DfsC;  Act,  to  a  |)redicate  device  that 
does  not  re(pure  i)remarket  a])proval. 

The  Agency  determines  whether  new 
devices  are  substantially  (uiuivaleut  to 
predicate  devices  by  means  of 
premarket  notification  procedures  in 
section  510(k)  of  the  FD&C  Act  (21 
U-.S.Ck  380(k))  and  part  807  (21  UFR  ])art 
807). 

On  )uly  5).  2012,  FDA.SIA  was  enacted. 
.Section  808(a)  of  FDASIA  (128  Stat. 
1058)  amended  section  513(e)  of  the 
P’D&C  Act.  changing  the  process  for 
reclassifying  a  device  from  rulemaking 
to  an  administrative  order. 

.Section  513(e)  of  the  FD&(;  Act 
governs  reclassification  of  cla.ssified 
ju'eamendments  devices.  This  section 
provides  that  FDA  may.  by 
administrative  order,  reclassify  a  device 
ha.sed  ujjon  “new  information.”  FDA 
can  initiate  a  reclassification  under 
.section  513(e)  or  an  interested  person 
may  petition  FDA  to  reclassify  a 
lu'eamendments  device.  The  term  “new 
information,”  as  used  in  section  513(e) 
of  the  FDSi(]  Act,  includes  information 
developed  as  a  result  of  a  reevaluation 
of  the  data  before  the  Agency  when  the 
device  was  originally  cla.ssified,  as  well 
as  information  not  pre.sented,  not 
available,  or  not  (level()])e(i  at  that  time. 
(See,  e.g.,  llolland-Rantos  Co.  v.  United 


States  Department  of  Health,  Education, 
and  Welfare,  587  F.2(l  1173,  1174  n.l 
(DCCar.  15)78);  Upjohn  v.  Pinch,  422 
F.2(l  5)44  (8th  Cir.  15)70);  Bell  v. 

Goddard,  388  F.2(l  177  (7th  Uir.  15)88).) 

R(!evaluati()n  of  the  data  previouslv 
Ixifon!  the  Agency  is  an  ai)i)ropriate 
basis  for  suh.s(upient  action  where  the 
nuivalnation  is  made  in  light  of  newly 
available  authority  (.s(H!  Bell,  388  F.2(l  at 
181;  Ethicon,  Inc.  v.  FDA,  782  F..Supp. 
382,  388-35)1  (D.D.C.  15)5)1)).  or  in  light 
of  (:hang(;,s  in  “medical  science” 

(Upjohn,  422  F.2(l  at  5)51).  VVluither  data 
hefor(!  the  Agency  ani  old  or  new  data, 
the  “new  information”  to  sup])ort 
njclassification  under  section  513(e) 
must  h(!  “valid  sci(!ntific  evidence,”  as 
defined  in  section  513(a)(3)  of  the  FD&C’, 
Act  and  21  CFR  880. 7(c)(2).  (.S(^e.  e.g.. 
General  Medical  Go.  w  FDA,  770  F.2(i 
214  (DC  Cir.  15)85);  Contact  Lens 
Association  w  FDA,  788  F.2(l  55)2  (DC 
Cir.  15)85),  C(;rt.  deni(;(l,  474  U.S.  1082 
(15)88).) 

f’DA  reli(j.s  uixui  “valid  scientific 
(!vi(l(!nc(!”  in  the  classification  process 
to  determine  the  level  of  lugulation  for 
devices.  To  lx;  considered  in  the 
reclassification  proc(!.ss,  the  “valid 
.scientific  evi(l(;nce"  upon  which  the 
Ag(incy  relies  must  he  puhliclv 
available.  Puhliclv  available  information 
(!X(:lu(l(!.s  trade  .secret  and/or 
confidential  commercial  information, 
(;.g.,  th(!  c()nt(!nt.s  of  a  jjending  i)remarket 
approval  a])])licati()n  (PMA).  (Se(! 

.s(!ction  520(c)  of  the  FD8:(i  Act  (21 
U..S.C].  380j(c)).)  .Section  520(h)(4)  of  the 
FDitf;  Act,  added  by  FDAMA,  j)rovides 
that  FDA  may  use,  for  rec:la.s,sification  of 
a  device,  certain  information  in  a  PMA 
8  years  after  the  apj)lication  has  been 
approved.  This  includes  information 
from  clinical  and  ])reclinical  tests  or 
studies  that  demonstrate  the  safety  or 
effectiveness  of  the  device  hut  does  not 
include  de.scriptions  of  methods  of 
manufacture  or  product  composition 
and  other  trade  secrets. 

.Section  513(e)(1)  of  the  FD&C  Ac:t  .sets 
forth  the  j)roce.ss  for  issuing  a  final 
order.  .Specifically,  prior  to  the  is.suance 
of  a  final  order  recla.ssifying  a  device, 
the  following  must  c)ccur:  (1) 

Publication  of  a  ])roposed  order  in  the 
Federal  Register;  (2)  a  meeting  of  a 
device  classification  ])anel  described  in 
.section  513(h)  of  the  k’D^itU  Act;  and  (3) 
consideration  of  comments  to  a  public 
docket.  FDA  has  held  a  meeting  of  a 
device  cla.ssification  jianel  described  in 
.section  513(h)  of  the  Fllttfi  Act  with 
respect  to  temporary  mandibular 
condyle  ])rosthe.sis.  and  therefore,  has 
met  this  reciuirement  under  .sec:tion 
513(e)(1)  of  the  FD&C  Act.  As  explained 
further  in  section  II  of  this  document,  a 
meeting  of  a  device  cla.ssification  j)anel 


9012 


Federal  Register / Vol.  78,  No.  2(i /Thursday,  February  7,  2013 / Proposed  Rules 


closcribod  in  section  513(1))  of  the  FDScC 
Act  took  place  in  1997  to  (ii.scuss 
whether  temj)orarv  inandihular  condyle 
])n)sthesis  should  he  recla.ssified  or 
remain  in  class  III,  and  the  |)anel 
recommended  that  the  device  he 
reclassified  into  class  II  hecause  there 
was  sufficieid  information  to  estahlish 
special  controls.  FDA  is  not  aware  of 
new  iidormatitni  since  the  1997  ])anel 
that  would  provide  a  basis  for  a 
different  recommendation  or  findings. 

k’DAMA  added  section  510{m)  to  the 
Act.  Section  51()(m)  of  the  P'DitCi 
Act  ])rovides  that  a  class  II  device  may 
he  exemj)ted  from  the  premarket 
notification  recjuirements  under  section 
51()(k)  of  the  FD&Ci  Act,  if  the  Agency 
determines  that  premarket  notification 
is  not  necessary  to  assure  the  .safety  and 
effectiveness  of  the  device. 

II.  Regulatory  History  of  the  Device 

In  1994,  FDA  issued  a  final  rule  that 
classified  all  mandibular  condyle 
])ro,sthe.ses  into  class  III,  based  on  the 
recommendation  of  a  Dental  Products 
Panel  (the  Panel)  meeting  on  Fehrnarv 

11,  1993  (59  FR  ()5475;  December  20,’ 
1994).  In  response  to  a  i)etition  dated 
April  30.  1990  (FDA-1 990-P-0253). 

IdlA  considered  a  distinction  between 
tem])orary  and  permanent  mandibular 
condyle  prostheses  and  held  a  Imbruary 

12,  1997  meeting  of  the  Panel.  The 
Panel  recommended  that  inandihular 
condyle  prostheses  indicated  for 
temporary  recon.struction  of  the 
inandihular  condyle  in  tumor  resection 
l)atients  he  reclassified  from  class  Ill  to 
cla.ss  II  with  special  controls,  include 
labeling  for  temporary  use  not  to  exc;eed 
2  years,  and  have  ])atient  registries. 

Based  on  its  review  of  the  data  and 
information  contained  in  the  April  30, 
1990.  ])etition,  the  Panel  believed  that 
sjiecial  controls,  in  addition  to  general 
controls,  were  necessary  to  pro\'ide  a 
reasonable  assurance  of  safety  and 
effectiveness  of  these  devices  in  patients 
who  have  undergone  resective 
procedures  to  remove  malignant  or 
benign  tumors,  re(|iiiring  the  removal  of 
the  mandibular  condyle  and  inandihular 
hone.  On  December  30,  1998,  FDA 
issued  a  final  ride  calling  for  PMAs 
under  section  515(h)  of  the  I'’D&(i  Act 
(21  IJ.S.fk  3()0e(h))  for  permanent 
inandihular  condyle  ])rosthe.ses,  and 
simultaneously  announced  its  intention 
to  reclassify,  in  accordance  with  the 
Panel’s  recommendations,  inandihular 
condyle  ])ro.sthesi.s  for  temporary 
reconstruction  following  surgical 
ablation  of  malignant  and  benign  tumors 
(03  FR  71743). 

In  2009,  F’DA  jiiihlished  an  order  for 
the  submission  of  information  on 
inandihular  condyle  pro.sthe.ses 


indicated  for  temporarv  reconstruction 
(74  FR  10214;  April  9,  2009).  In 
respon.se  to  that  order,  k’DA  received 
information  from  several  device 
manufacturers  who  recommended  that 
these  devices  he  reclassified  to  cla.ss  11. 
The  manufacturers  stated  that  the  safetv 
and  effectiveness  ofthe.se  devices  mav 
he  reasonably  assured  by  bench  testing, 
hiocompatihility  testing,  sterility  testing, 
expiration  date  te.sting.  labeling,  and 
performance  standards. 

On  the  basis  of  its  review  and  the 
recommendations  from  the  Panel  and 
industry,  FDA  now  believes  that  the  use 
of  temporary  mandibular  condyle 
prostheses  for  patients  who  have 
undergone  any  re.sective  surgical 
])rocedure  requiring  removal  of  the 
inandihular  condyle  and  inandihular 
hone  does  not  jire.sent  a  potential 
unreasonable  risk  of  illness  and  injnrv, 
and  that  special  controls,  in  addition  to 
general  controls,  are  neces.sary  to 
provide  rea.sonahle  assurance  of  the 
safety  and  effectivene.ss  of  the  device. 
Although  the  Panel  recommended  that 
cla.ss  II  was  appropriate  for  plates 
indicated  in  tumor  resection  ca.ses  only. 
FDA  believes  that  the  sjiecial  controls 
jiroposed  in  this  docnment  are 
approjn  iate  to  provide  rea.sonahle 
a.ssurance  of  safetv  and  effectiveness  for 
temporarv  recon.struction  of  the 
mandibular  condyle  in  patients  who 
have  undergone  anv  resective  surgical 
procedures  recpiiring  removal  of  the 
mandibular  condyle  and  inandihular 
hone. 

III.  Device  Description 

A  inandihular  condyle  prosthesis  is  a 
device  that  is  intended  to  he  implanted 
in  the  human  jaw  to  rejilace  the 
mandibular  condyle  and  to  articulate 
within  a  glenoiil  fo.ssa. 

FDA  is  proposing  this  order  to  create 
a  new  classification  for  the  temporary 
mandibular  condyle  prosthesis  and 
rename  it  the  temporarv  mandibular 
f:ondyle  recon.struction  jilate  (TMCRP) 
to  distinguish  it  from  |)ermanent 
inandihular  condyle  prosthesis.  'I’MCRP 
devices  will  he  identified  as: 

A  TMCRP  is  a  device  that  is  intended 
to  .stabilize  inandihular  hone  and 
])rovide  for  temjiorarv  reconstruction  of 
the  mandibular  condyle  until 
])ermanent  reconstruction  is  completed 
in  patients  who  have  undergone 
re.sective  surgical  |)rocedure.s  reipiiring 
removal  of  the  inandihular  condyle  and 
inandihular  hone.  This  device  is  not 
intended  for  treatment  of 
temi)oromandihular  joint  disorders. 

The  new  cla.ssification  will  he  placed 
under  21  CFR  part  872,  siihpart  E — 
Surgical  Devices,  as  a  TMCiRP  is  not 


intended  to  permanently  replace  the 
function  of  the  inandihular  condyle. 

IV.  Proposed  Reclassitication 

FDA  is  |)ropo.sing  that  temporary 
inandihular  condyle  jirosthesis  he 
reclassified  from  class  111  to  cla.ss  11  with 
a  s])ecial  controls  guideline.  FDA  is  akso 
proposing  to  create  a  .separate 
classification  for  these  devices,  to 
rename  them  temporary  inandihular 
condyle  reconstruction  plate,  and  place 
them  under  21  CFR  part  872,  snhpart 
E — Surgical  Devices,  to  differentiate 
them  from  jiermanent  inandihular 
condyle  prostheses  and  clarify  that 
these  devic:e,s  are  intended  as  temporary 
devices  and  not  permanent 
replacements  of  the  inandihular 
condyle.  FDA  believes  that  these 
devices  can  he  utilized  to  stabilize 
mandibular  hone  and  provide  for 
temj)orary  recon.struction  of  the 
mandibular  condyle  until  jiermanent 
reconstrui;tion  is  completed  in  patients 
who  have  undergone  resective  surgical 
procedures  recjuiring  removal  of  the 
inandihular  condyle  and  inandihular 
hone. 

FDA  has  considered  TMCiRPs  in 
accordance  with  the  reserved  criteria 
and  determined  that  the.se  devices 
reijiiire  premarket  notification.  The 
Agency  does  not  intend  to  exempt  this 
pro|)osed  cla.ss  11  device  from  jiremarket 
notification  (section  51()(k)  of  the  F’D&ti 
Act)  submission  as  jirovided  for  under 
section  51()(m)  of  the  FD&t'-  Act. 

V.  Risks  to  Health 

After  considering  the  information 
from  the  re])orts  and  recommendations 
of  the  Panel  for  the  cla.ssification  of 
the.se  devices  along  with  information 
submitted  in  respon.se  to  the  .section 
515(i)  order  and  any  additional 
information  that  F’DA  has  at  its  disjiosal, 
FDA  has  identified  and  evaluated  the 
risks  to  health  associated  with  the  use 
of  TMCRPs.  The  Panel  had  identified 
the.se  risks  to  health  for  all  mandibular 
condyle  pro.stheses  in  a  F’ehruary  11, 
1993,  meeting:  F’DA  believes  that  the 
risks  listed  in  this  document  are 
applicable  to  TMCiRPs.  a  suh.set  of 
inandihular  condyle  pro.sthe.ses,  and 
that  the.se  concerns  are  still  relevant 
today. 

•  LoosHiiin^.  niigi'dtion,  or  Hxposun;. 
TMCiRP  screws  or  ])lates  may  loo.sen  if 
not  placed  properly.  A  loose  ])late  can 
also  lead  to  migration  or  exposure  of  the 
plate  or  .screws  through  the  skin. 

•  Mechanical  wear  of  the  plate  or 
screws  and  foreign  hodv  reaction.  Some 
materials  used  in  the  construction  of  a 
TMfiRP  may  wear  and  release  i)articles 
that  may  result  in  a  foreign  body 
reaction. 
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•  Structurdl/nwchanicdl  luiliiw.  A 
TM(^R!’  may  loosen,  bend,  or  Iraeture 
and  result  in  a  structural  or  mechanical 
failure  of  the  plate  if  not  placed 
projjerly  or  used  longer  tlian  intended. 

•  Migration  or  tlwrmol  injary  from 
magnotic  rosoncnico  scinis.  A  I'MCiRl’  is 
c.omi)osed  of  metals.  (Certain  metallic 
materials  that  mav  he  used  for  a  TMCiRP 
can  he  induced  to  ilisplace  or  heat  up 

in  the  j)resence  of  a  magnetic  field,  such 
as  is  found  in  magnetic  resonance  scans. 

•  Ciorrosion.  A  'I'MCiRP  is  ct)mpos(ul 
of  metals.  Some  materials  to  he  used  for 
a  rNKiRl^  may  corrode,  which  can  lead 
to  failure  anil  adver.se  tissue  reaction. 

•  Advorso  roaction  to  a  TMdHF. 
Placement  of  a  TMC'.RP  may  result  in  an 
adverse  reaction  in  c:ertain  individuals 
who  may  he  hypersensitive  or  allergic  to 
the  materials  of  composition  of  the 
TMCRP. 

•  In  foction.  Placement  of  a  TMCiRP 
may  result  in  a  po.stoj)erative  infection 
due  to  the  surgical  procedure  or  if  the 
jjlate  or  screws  have  not  been  sterilized 
ai)propriately. 

•  Dogonorativo  changos  to  tho  glenoid 
fossa  snifnces.  A  TNKiRP  may  caiisi; 
degeniM'ation  of  the  o])po.sing  hone, 
which  is  an  inherent  risk  of  a  metal-on- 
hone  joint. 

•  Malocclusion,  changes  in 
mastication  and  contralateral  joint.  A 
TMC.RP  may  cause  an  uneven  bite, 
resulting  in  malocclusion  and  j)otential 
changes  in  the  contralateral  joint,  which 
is  a  nniipie  risk  of  a  bilateral  joint. 

•  I  tser  error.  A  TMCiRP  may  he 
misused  if  placed  incorrect  Iv  or  if 
inap])ropriately  used  as  a  permanent 
prosthesis  rather  than  a  temj)orarv 
reconstruction  ])late. 

•  Transient  or  chronic  pain  and 
faded  nerve  paresis.  Placement  of  a 
TMCRP  may  cau.se  transient  or  chronic 
pain  or  nerve  paresis  associated  with 
changes  in  jaw  .structure  and  function  as 
a  result  of  the  surgical  procedure. 

VI.  Summary  of  Reasons  for 
Reclassification 

FDA  believes  that  TMClRPs  should  he 
reclassifiiul  into  class  11  because  special 


controls,  in  addition  to  general  controls, 
are  necessary  to  provide  rea.sonahle 
a.ssurance  of  the  safety  and  id'fectivene.ss 
of  the  devices.  In  addition,  there  is  now 
sufficient  information  sufficient  to 
establish  s])ecial  controls  to  provide 
such  assurance. 

VII.  Summary  of  Data  Upon  Which  the 
Reclassification  Is  Based 

h’DA  believes  that  the  identified 
special  controls,  in  addition  to  general 
controls,  are  necessary  to  provide 
reasonable  assurance  of  safety  and 
effectiveness  of  these  devices. 

Therefore,  in  accordance  with  .sections 
513(e)  and  515(i)  of  the  FD&(i  Act  and 
21  UFR  8()().13(),  based  on  new 
information  with  respect  to  the  device, 
FDA,  on  its  own  initiative,  is  projiosing 
to  reclassify  this  jireamendments  class 
111  device  into  class  11.  The  new 
information  includes  the  history  of  use 
of  the  device  and  the  relative  absence  of 
adversi;  events  reports  desjiite  the 
longstanding  use  of  these  devices,  as 
discu.ssed  in  the  recommendations  for 
reclassification  from  the  device  industry 
(available  in  docket  FDA— 2()()n-M-()l  01 
at  http://\v\v\\’.regidations.go\’)  and  the 
F(;hruary  12,  lt)5)7.  Panel.  Tin; 
classification  recommendations  from 
the  device  industry  recommend  that 
I'dlA  reclassify  thij.se  devices  to  class  11 
based  on  their  history  of  use  without 
evidence  of  serious  adverse  events  and 
the  ability  of  ])reclinical  data  to  provide 
jiredictive  performance  information. 
The.se  com])anie.s  cite  their  own  history 
of  u.se,  their  own  preclinical  testing,  and 
relevant  peer-reviewed  literature  that 
jirovide  evidence  that  TMURPs  are 
effective  for  temporary  recon.struction  of 
till!  mandihle  and  not  associated  with 
com])lications.  (Ref.  1)  The  Panel  akso 
recommended  recla.ssification  to  class  II 
for  these  devices  and  believed  that 
special  controls,  in  addition  to  general 
controls,  would  provide  a  reasonable 
assurance  of  .safety  and  effectiveness  for 
the.se  devices.  (Ref.  2)  FDA  believes  that 
this  iidbrmation  constitutes  sufficient 
evidence  to  demon.strate  that  the 
])roposed  special  controls  can 


effectively  mitigate  the  risks  to  health 
identified  in  section  V  of  this  document, 
which  are  known  surgical  risks,  and  that 
the.se  special  controls  in  addition  to  the 
general  controls  will  ])rovide  a 
rea.sonahle  a.ssurance  of  .safety  and 
effectiveness  for  TMURPs.  Although  the 
Panel  only  recommended  that  class  11 
was  ap]no])riate  for  plates  indicated  in 
tumor  resection  cases  only.  FDA 
believes  that  the  ])roposed  special 
controls  are  appropriate  to  provide 
reasonable  assurance  of  .safety  and 
effectiveness  for  temporary 
recon.struction  of  the  mandibular 
condyle  in  patients  who  have 
undergone  any  resective  surgical 
procedures  reipiiring  removal  of  the 
mandibular  condyle  and  mandibular 
hone.  Other  clinical  instances  that  may 
result  in  mandibular  resection  include 
certain  traumas,  osteoradionecrosis, 
his])hos])honate-induced  osteonecrosis, 
and  osteomyelitis.  FDA  believes  that  the 
risks  of  using  TMURPs  in  these 
instances  are  the  same  as  the  risks  in 
tumor  resection  cases,  and  therefore  the 
identified  special  controls  can  jirovide  a 
r(;a.sonahle  a.ssurance  of  .safety  and 
(d'fectiveness  for  TMURPs  in  the 
following  indications:  when  used  to 
stabilize  mandibular  bone  and  provide 
for  temjiorarv  recon.struction  of  the 
mandibular  condyle  until  jiermanent 
reconstruction  is  conpileted  in  jiatients 
who  have  undergone  resective  surgical 
procedures  reipiiring  removal  of  the 
mandibular  condyle  and  mandibular 
bone. 

Vlll.  Proposed  Special  C'.ontrols — 
Related  Document 

FDA  believes  that  the  measures  set 
forth  in  the  sjiecial  controls  guideline 
“Ula.ss  II  Sjjecial  Uontrols  (Guideline: 
Temporary  Mandihular  Uondyle 
Reconstruction  Plate”  are  necessary,  in 
addition  to  general  controls,  to  mitigate 
the  risks  to  health  described  in  section 
V  in  this  document.  As  seen  in  the 
following  table,  the  special  controls  .set 
forth  in  the  guideline  for  this  device 
address  each  of  the  identified  risks. 


Table  1 — TMCRP  Risks  and  Mitigation  Measures 


Identified  risk 

Mitigation  measure 

Loosening,  migration  or  exposure . 

Mechanical  wear  of  the  plate  or  screws  and  foreign  body  reaction  . 

Structural/mechanical  failure  . 

Migration  or  thermal  injury  from  magnetic  resonance  scans . 

Corrosion  . 

Adverse  reaction  to  TMCRP  . 

Infection  . 

Degenerative  changes  to  glenoid  fossa  surfaces . 

Malocclusion,  changes  in  mastication,  and  contralateral  joint . 

User  error  . 

Section  5 — Materials  and  Performance  Data. 
Section  8— Labeling. 

Section  5 — Materials  and  Performance  Data. 
Section  5 — Materials  and  Performance  Data. 
Section  5 — Materials  and  Performance  Data 
Section  5 — Materials  and  Performance  Data 
Section  6 — Biocompatibility. 

Section  7 — Sterilization. 

Section  8— Labeling. 

Section  8— Labeling. 

Section  8 — Labeling. 
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Table  1 — TMCRP  Risks  and  Mitigation  Measures — Continued 


Identified  risk 

Mitigation  measure 

Transient  or  chronic  pain  and  facial  nerve  paresis . 

Section  8— Labeling. 

If  this  i)roi)()se(l  or(l(;r  is  finalized, 

I  tvK’.Rl^s  will  1)(!  reclassified  into  Class 
11.  As  di.scussed  below,  the 
recla.ssification  will  he  codified  in  21 
CFR  872.4770.  Finns  snhinitting  a 
51()(k)  for  a  TMC.RP  will  need  either  to 
(1)  comply  with  the  ])articnlar 
mitigation  measures  set  forth  in  the 
special  controls  guideline  or  (2)  use 
alternative  mitigation  measures,  hut 
demonstrate  to  the  Agency’s  satisfaction 
that  alternative  measures  identified  by 
the  firm  will  provide  at  least  an 
e(]nivalent  a.ssurance  of  safety  and 
effectiveness.  Adherence  to  the  criteria 
in  the  guideline,  when  finalized,  in 
addition  to  the  general  controls,  is 
n(H:essarv  to  ])rovide  a  reasonable 
assurance  of  the  safetv  and  effectiveness 
of  the  devices. 

IX.  Electronic  Ac:cess  to  the  Special 
(Controls  Ciiideline 

Persons  interested  in  obtaining  a  co])y 
of  the  tlraft  guideline  may  do  so  by 
using  the  Internet.  A  search  capahilitv 
for  all  Cienter  for  Devices  and 
Radiological  Health  guidelines  and 
guidance  documents  is  available  at 
hHp://\v\\’\v.  fd(i.f’ov/MH(iic(ilD(;vicf^s/ 
D(^viceReguhitionandCkiidanc(i/ 
Chiidancfdlocunwnts/dofuuh.htm.  The 
guideline  is  ahso  available  at  http:// 
www'.rcgiddtions  .goi'. 

To  receive  “Class  11  S])ecial  Controls 
Ciiideline:  Temporarv  Mandibular 
C.ondyle  Recon.struction  Plate.”  you  may 
either  send  an  email  reijnest  to 
dsniica@fd(i. hhs.gov  to  receive  an 
electronic  copy  of  the  document  or  send 
a  fax  request  to  301-847-8149  to  receive 
a  hard  copy.  Please  use  the  document 
number  1799  to  identify  the  guidance 
you  are  requesting. 

X.  Environmental  Impact 

The  Agency  has  determined  under  21 
CFR  2.1.34(1))  that  this  action  is  of  a  ty])e 
that  does  not  individually  or 
cumulatively  have  a  significant  effetT  on 
the  hnmau  euviroumeut.  Therefore, 
neither  an  euviroumeutal  a.sse.ssmeut 
nor  an  euviroumeutal  im])act  statement 
is  reipiired. 

XI.  Paperwork  Reduction  Act  of  1995 

This  i)ro])osed  order  refers  to 
])revionsly  approved  collections  of 
information  found  in  FDA  regulations. 
These  collections  of  information  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 


the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  collections 
of  information  in  21  (T’R  ])art  812  have 
been  a])proved  under  OMB  control 
numher  0910-0078;  the  collections  of 
information  in  ])art  807,  suhpart  E.  have 
been  ajijnoved  under  OMB  control 
numher  0910-0120;  the  collections  of 
information  in  jiart  814,  suhpaii  B,  have 
been  apjnoved  under  OMB  control 
numher  0910-0231;  and  the  collections 
of  information  under  21  CFR  |)art  801 
have  been  ajijiroved  under  OMB  control 
numher  0910-0485. 

XII.  (Clarifications  lu  Special  (Controls 
Cuidelines 

This  sjiecial  controls  guideline 
reflects  changes  the  Agency  is  making  to 
clarify  its  jiosition  on  the  binding  nature 
of  special  controls.  The  changes  include 
referring  to  the  document  as  a 
“gniileline,”  as  that  term  is  used  in 
section  513(a)  of  the  FD&(C  Act.  which 
the  Secretary  has  develojied  and 
disseminated  to  provide  a  rea.sonahle 
assurance  of  .safety  and  effectiveness  for 
class  II  devices,  and  not  a  “guidance.” 
as  that  term  is  used  in  21  (CFR  10.115. 
'The  guideline  also  clarifies  that  firms 
will  need  either  to  (1)  coinplv  with  the 
particular  mitigation  measures  set  forth 
in  the  special  controls  gniileline  or  (2) 
use  alternative  mitigation  ineHsnres,  hut 
demon.strate  to  the  Agency’s  .satisfaction 
that  those  alternative  measures 
identified  by  the  firm  will  provide  at 
least  an  eipiivalent  assurance  of  safetv 
and  effectiveness.  Finally,  the  guideline 
uses  mandatory  language  to  em})hasize 
that  firms  must  com])ly  with  sjiecial 
controls  to  legally  market  their  cla.ss  11 
devices.  The.se  revisions  do  not 
repre.sent  a  change  in  FDA’s  ])osition 
about  the  binding  effect  of  special 
controls,  hut  rather  are  intended  to 
address  any  jio.s.sihle  confusion  or 
misimder.standing. 

XIII.  Proposed  Effective  Date 

I'TDA  is  pro])osing  that  any  final  order 
ha.sed  on  this  pro])o.sed  order  become 
effective  on  the  date  of  its  publication 
in  the  Federal  Register  or  at  a  later  date 
if  stated  in  the  final  order. 

XIV.  (Comments 

Interested  persons  may  snhniit  either 
electronic  comments  regarding  this 
document  or  the  associated  Special 
(Controls  guideline  to  http:// 

WWW. rogidations.gov  or  written 


comments  to  the  Division  of  Dockets 
Management  (see  ADDRESSES).  It  is  only 
nece.ssary  to  send  one  set  of  comments. 
Identify  comments  with  the  docket 
numher  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  he  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  and 
will  he  posted  to  the  docket  at  http:// 
www.rogiiIations.gov. 

XV.  (Codification  of  Orders 

Prior  to  the  amendments  by  FDASIA, 
section  513(e)  provided  for  FDA  to  issue 
regulations  to  reclassify  devices. 
Although  section  513(e)  as  amended 
requires  FDA  to  issue  final  orders  rather 
than  regulations,  FDASIA  also  provides 
for  FDA  to  revoke  previonslv 
]nomulgated  regulations  by  order.  FDA 
will  continue  to  codifv  classifications 
and  reclassifications  in  the  (Code  of 
I'ederal  Regulations  ((CF’R).  Changes 
resulting  from  final  orders  will  appear 
in  the  (Cl’R  as  changes  to  codifieil 
classification  determinations  or  as 
newlv  codified  orders.  Therefore, 
pursuant  to  section  513(e)(l)(A)(i),  as 
amended  by  FDA.SIA,  in  this  jiroposed 
order,  we  are  projiosing  to  revoke  the 
reipurements  in  21  (Ch'R  872.3960 
related  to  the  classification  of  TMC.RPs 
as  (Class  111  devices  and  to  codify  the 
recla.ssification  of  TMCRPs  into  (Cla.ss  II. 

XVI.  References 

The  following  references  have  been 
placed  on  display  in  the  Division  of 
IDockets  Management  (HFA-3l)5),  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852, 
and  may  be  seen  hv  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Carlson,  E.R..  Disarticulation 
Resections  of  the  Mandible;  A 
Prospective  Review  of  16  Cases.  Journal 
ofOral  and  Maxillofacial  Sargoiv,  vol. 
60.  pp.  176-181, 2002. 

2.  Food  and  Drug  Administration. 
Dental  Products  Advisory  Panel  Meeting 
Tran.script,  Fehrnary  12,  1997;  http:// 
www.accossdata.fda.gov/scripts/cdrh/ 
cfdocs/cfAdvisoix/dotails.cfin  ?nitg- 1  (iH. 

List  of  Subjects  in  21  (CFR  Part  872 

Medical  devices. 

Therefore,  under  the  F’ederal  Food. 
Drug,  and  (Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
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of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  872  he  amended  as  follows: 

PART  872— DENTAL  DEVICES 

■  1.  The  authority  citation  for  21  t'.FR 
part  872  continues  to  read  as  follows: 

Authority:  21  Ih.S.C.  251.  :5(in(:.  IttiOe. 

;t(i()j.  :t7i. 

■  2.  Section  872.3‘)(i()  is  amended  hv 
revising  paragraph  (c)  to  read  as  follows: 

§  872.3960  Mandibular  condyle  prosthesis. 
***** 

(c)  Date  PMA  or  nolico  of  completion 
of  PDF  is  requiivd.  A  PMA  or  a  notit:e 
of  completion  of  a  PDF  is  required  to  he 
Fded  with  the  Food  and  Drug 
Admini.stration  on  or  before  March  30. 
1009.  for  any  mandibular  condvle 
prosthesis  that  was  in  commercial 
distribution  before  May  28.  1976.  or  that 
has.  on  or  before  March  30,  1099,  been 
found  to  be  substantially  equivalent  to 
a  mandibular  condyle  j)rosthesis  that 
was  in  commercial  di.strihulion  btdore 
May  28.  1976.  Any  other  mandibular 
condyle  ])rosthesis  shall  have  an 
a|)j)rov(Hl  PMA  or  a  declared  c.omjjleted 
PDP  in  effect  before  being  placed  in 
commercial  distribution. 

■  3.  Section  872.4770  is  added  to 
snhpart  F  to  read  as  follows: 

§872.4770  Temporary  mandibular  condyle 
reconstruction  plate. 

(a)  Identification.  A  temporarv 
mandibular  condyle  reconstruction 
plate  is  a  device  that  is  intended  to 
stabilize  mandibidar  hone  and  ])rovide 
for  temporarv  reconstruction  of  the 
mandibular  condyle  until  permanent 
reconstruction  is  com])leted  in  patients 
who  have  undergone  resect ive  surgical 
procedures  recpiiring  removal  of  the 
mandibular  condyle  and  mandibular 
bone.  This  device  is  not  intended  for 
treatment  of  temj)oromandil)ular  joint 
disorders. 

(h)  Classification,  (ila.ss  11  (s])ecial 
crrntrols).  The  special  controls  is  f'DA’s 
guideline.  “(3a.ss  II  Special  (Controls 
(Guideline:  Temporary  Mandibular 
Ciondyle  Rc*const ruction  Plate.”  Scu: 

§  872.1(e)  for  the  availability  of  tins 
guidance  document. 

Dated:  lM!l)ruarv  1. 2013. 

I.«!slii;  Kiix, 

Assistant  Commissioner  for  Policy. 

U  K  I)(m:.  2()i:J-()2(iH8  Filed  2-(i-i:j;  »:4.5  anil 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  226 

Osage  Negotiated  Rulemaking 
Committee 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Meetings. 

SUMMARY:  In  accordance  with  the 
reciuirements  of  the  Federal  Advisory 
(’.ommittee  Act,  the  IJ.S.  Dei)artment  of 
the  Interior.  Bureau  of  Indian  Affairs, 
Osage  Negotiated  Rulemaking 
(Committee,  will  meet  as  indicated  in  the 
DATES  .section  of  this  document. 

DATES:  Meetings:  The  meetings  will  be 
beld  as  follows:  Fehrnan':  Monday. 
P'ebruary  25,  2013,  from  8  a.m.  to  3:30 
]).m.:  Tuesday.  Fehruarv  26,  2013,  from 
8  a.m.  to  6  p.m.:  and  Wednesday. 
Fehruarv  27.  2013,  from  8  a.m.  to  6  |).m. 
March:  \Vednesday,  March  13,  2013, 
from  8  a.m.  to  6  p.m.  and  Thursdav. 
March  14,  2013.  from  8  a.m.  to  6  p.m. 
ADDRESSES:  Fehriiaiv  Meeting:  With  Zha 
Zhi  Ciultural  Oenter,  1449  W.  Main. 
Pawhuska,  Oklahoma  74056;  March 
.Meeting:  O.sage  Oasino  Fvent  Oenter, 

951  \V.  3()  Street  North.  Tulsa, 

Oklahoma  74127. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Fddie  Streater,  Designated  Federal 
Officer,  Bureau  of  Indian  Affairs, 
Wewoka  Agency,  I’.O.  Box  1540, 
Seminole.  OK  74818;  tele])hone  (405) 
257-6250;  fax  (405)  257-3875;  or  email 
osageregn eg@hia  .gov.  Additional 
Committee  information  can  he  found  at; 
http://\v\v\y. hia.gov/osageregneg. 
SUPPLEMENTARY  INFORMATION:  On 
October  14,  2011,  the  United  States  and 
the  O.sage  Nation  (formerly  known  as 
the  O.sage  Tribe)  signed  a  Settlement 
Agreement  to  resolve  litigation 
regarding  alleged  mi.smanagemenl  of  the 
O.sage  Nation’s  oil  and  gas  mineral 
e.state,  among  other  claims.  As  part  of 
the  Settlement  Agreement,  the  ])arties 
agreed  that  it  would  be  mutually 
beneficial  “to  address  means  of 
improving  the  trust  management  of  the 
O.sage  Mineral  Fstate,  the  O.sage  Tribal 
Trust  Account,  and  Other  O.sage 
Accounts.”  .Settlement  Agreement, 
Paragraph  l.i.  The  ])arties  agreed  that  a 
review  and  revision  of  the  exi.sting 
regulations  is  warranted  to  better  assist 
the  Bureau  of  Indian  Affairs  (BIA)  in 
managing  the  O.sage  Mineral  Estate.  The 
parlies  agreed  to  engage  in  a  negotiated 
rulemaking  for  this  ]nirpo.se.  .Settlement 
Agreement.  Paragraph  9.1).  After  the 
Committee  submits  its  rejjort,  BIA  will 


develop  a  pro])osed  rule  to  he  published 
in  the  Federal  Register. 

Meeting  Agenda:  Fehruarv:  Present 
and  review  specific  ])roposed  changes  to 
or  additions  to  25  (iFR  part  226  in  the 
following  categories:  Ceneral/ 

Definitions,  Rents,  Royalties 
Reporting,  Operations,  .Surface  Issues, 
Bonds,  Pentalies  K  Enforcement.  March: 
I’ollow-u])  discussions  and  committee 
decisions  on  spec:ific  proposed  changes 
to  or  additions  to  25  (if’R  ])art  226  in  the 
following  categories:  Ceneral/ 

Definitions,  Rents.  Royalties  K 
Reporting,  Operations,  .Surface  issues. 
Bonds,  Penalties  Si  Enforcement.  The 
final  agenda  will  he  ])o.sted  on 
www.hia.gov/osagenegreg  ])rior  to  eac:h 
meeting. 

Pnhlic  Input:  All  Committee  meetings 
are  o])en  to  the  public.  Intere.sted 
meml)er.s  of  the  public  may  present, 
either  orally  or  through  written 
comments,  information  for  the 
(Committee  to  consider  during  the  public 
meeting.  Written  comments  should  he 
submitted,  prior  to,  during,  or  after  the 
meeting,  to  Mr.  Eddie  .Streater, 
Designated  f’ederal  Officer,  preferably 
via  email,  at  osagenegneg@hia.gov.  or  by 
II.S.  mail  to;  Mr.  Eddie  .Streater, 
Designated  Federal  Officer,  Bureau  of 
Indian  Affairs,  Wewoka  Agency,  P.O. 

Box  1540,  .Seminole,  OK  74818.  Due  to 
time  constraints  during  tbe  meeting,  the 
Committee  is  not  able  to  read  written 
public  comments  submitted  into  the 
record. 

Individuals  or  groups  requesting  to 
make  oral  comments  at  the  public 
(iommittee  meeting  will  he  limited  to  5 
minutes  per  .sj)eaker.  .S])eakers  who 
wish  to  expand  their  oral  statements,  or 
tho.se  who  had  wished  to  speak,  but 
could  not  he  accommodated  during  the 
public  comment  period,  are  encouraged 
to  submit  their  comments  in  written 
form  to  the  (x)mmittee  after  the  meeting 
at  the  address  jirovided  above.  There 
will  he  a  sign-uj)  sheet  at  the  meeting  for 
tho.se  wishing  to  speak  during  the 
public  comment  period. 

The  meeting  location  is  open  to  the 
l)uhlic.  .Sj)ace  is  limited,  however,  so  we 
strongly  encourage  all  intere.sted  in 
attending  to  ])reregi.ster  by  submitting 
your  name  and  contact  information  via 
email  to  Mr.  Eddie  .Streater  at 
osageregneg@hia.gov.  I’ersons  with 
disabilities  reciuiring  special  services, 
such  as  an  inter])reter  for  the  hearing 
impaired,  should  contact  Mr.  .Streater  at 
(405)  257-6250  at  least  seven  calendar 
days  ])rior  to  the  meeting.  We  will  do 
our  best  to  accommodate  tho.se  who  are 
unable  to  meet  this  deadline. 


9016 


Federal  Register / Vol.  78,  No.  26 /Thursday,  February  7,  2013 / Proposed  Rules 


Diilcul:  F()l)ninrv  4,  2()ia. 

Michiiol  S.  Black, 

Ditvciov,  liuriuni  oj  Indian  A  ffairs. 

IFK  Ooc.  2()i:j-02H71  Filiid  «;4r>  anil 

BILLING  CODE  4310-02-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R01-OAR-201 2-0951 ;  FRL-  9778-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Revisions  to  Fossil 
Fuel  Utilization  and  Source 
Registration  Regulations  and  Boiler 
Industrial  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  ])roposing  to 
a])j)rove  several  State  Implementation 
I’lan  (SIP)  revisions  suhmittiKl  by  the 
State  of  Massachu.setts.  'I'he  revisions 
add  new  monitoring,  inspection, 
maintenance  and  testing  reciuirements 
for  certain  fossil  fuel  utilization 
facilities,  rename  and  clarify  stationary 
source  emission  re])orting  reciuirements, 
and  (Lstahlish  c:omi)liance  and 
certification  standards  for  new  bchlers. 
The  intended  effect  of  this  action  is  to 
propose  approval  of  the  state’s  rcnd.sed 
fossil  fuel  utilization  facility  rcigulation. 
source  rcigistration  rcigulation.  and  mnv 
industrial  performance  standards  for 
boilers.  This  action  is  being  taken  under 
the  Clean  Air  Act. 

DATES:  Written  comments  must  be 
received  on  or  before  Marc:h  11,  2013. 
ADDRESSES:  Submit  your  comments, 
identificid  bv  Docket  ID  Number  EPA- 
R()1-OAR-2012-()9.'51  by  one  of  the 
following  methods: 

1.  WWW. ragiildt ions.gov:  Follow  the 
on-line  instructions  fcir  submitting 
comments. 

2.  Email:  mcdonnaU.ida@epa.gov. 

3.  Fax:  (617)  018-0653. 

4.  Mail:  “Dockcit  Identifit:ation 
Number  EPA-R01-()AR-201 2-0051”, 
Ida  E.  McDonnell,  U.S.  Environmental 
I’rotection  Agency,  EPA  New  England 
Rcigional  Office,  Office  of  Ecosystcmi 
Protection.  Air  Permits.  Toxics  and 
Indoor  Programs  Unit.  5  Post  Office 
Scjiiare — Suite  100,  (Mail  Code  OEP05- 
2).  Boston.  MA  02100-3012. 

5.  Hand  Delivery  or  (lonrier.  Deliver 
your  comments  to:  Ida  E.  McDonnell, 
Manager,  Air  Permits,  Toxics,  and 
Indoor  Programs  Unit.  U.S. 
Environmental  Protection  Agency.  EPA 
New  England  Regional  Office.  Office  of 


Eco.system  Protection,  Air  Permits, 

Toxics  and  Indoor  Programs  Unit,  5  Post 
Offic.e  Square; — Suite  100,  (mail  code 
OEi’0.5-2),  Boston,  MA  02100-3012. 

Such  d(;liveries  are  only  accepted 
during  the  Regional  Office’s  normal 
hours  of  operation.  I’be  R(;gional 
Office’s  official  hours  of  business  are 
Monday  through  Fridav,  8:30  to  4:30, 
excluding  legal  boliday.s. 

Instructions:  Dinict  vour  comments  to 
Docket  ID  Ne).  EPA-ROl -OAR-201 2- 
0051.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  mav  be 
made  available  online  at 
www.regnIations.gov,  including  any 
personal  information  jjrovided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Busine.ss 
Information  (CBI)  or  other  information 
whose  disclosure  is  re.strict(;d  by  statute. 
Do  not  submit  through 
www.regnIations.gov,  or  email, 
information  that  yon  consider  to  be  CBI 
or  otberwi.se  protected.  The 
www.regnlations.gov  Web  site  is  an 
“anonymous  access”  .system,  which 
means  EPA  will  not  know  your  identitv 
or  contact  information  unless  von 
])rovide  it  in  the  body  of  your  comment, 
if  you  send  an  email  comment  directlv 
to  EPA  without  going  through 
www.regnIations.gov  your  email  addre.ss 
will  he  automatically  captured  and 
included  as  jjart  of  the  comment  that  is 
placed  in  the  public  dock(;t  and  made 
available  on  the  Internet.  If  yon  submit 
an  electronic  comment,  El’A 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
di.sk  or  C34-R()M  von  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  yonr  comment. 
Electronic  files  should  avoid  the  u.se  of 
sjjecial  characters,  any  form  of 
encryption,  and  he  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
www.regnlations.gov  index.  Although 
listed  in  the  index,  .some  information  is 
not  puhliclv  available,  i.e.,  CBI  or  other 
information  who.se  disclosure  is 
restricted  hv  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  lnt(;rnet  and  will  be 
])nhliclv  available  onlv  in  hard  copv 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  www.regnIations.gov  or 
in  hard  coj)y  at  Office  of  Ecosystem 
Protection,  U.S.  Environmental 
Protection  Agency.  EPA  New  England 
Regional  Office,  Office  of  Eco.system 
Protection,  Air  Permits,  Toxics  and 


Indoor  Programs.  5  Post  Office  Stjuan; — 
Suite  100,  Bo.ston,  MA.  EPA  requests 
that  if  at  all  possible,  you  contact  the 
contact  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
.schednle  yonr  inspection.  'I’he  Regional 
Offic;e’.s  official  hours  of  business  are 
Monday  through  Friday.  8:30  to  4:30, 
excluding  legal  holidays. 

In  addition,  copies  of  the  .state 
submittal  and  EPA’s  technical  supjjort 
document  are  also  available  for  jiuhlic 
in.spei:tion  during  normal  hnsine.ss 
hours,  by  ap])ointment  at  the  Division  of 
Air  Quality  Ciontrol,  Department  of 
Environmental  Protection.  One  Winter 
Street,  7th  Floor,  Boston.  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brendan  McCahill,  Air  Permits.  Toxics 
anti  Indoor  Programs  Unit,  Office  of 
Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency 
Region  1,  5  Post  Office  Stpiart; — Suite 
100,  (Mail  code  OEP05-2),  Bo.ston,  MA 
02100-3012.  Tele])hone  number  (617) 
018-1652.  P’ax  number  (617)  018-0652, 
Email  McCahill.Brendan@EPA.CjOV. 
SUPPLEMENTARY  INFORMATION: 
'rhroughout  this  document  whenever 
“we.”  “us.”  or  “our”  is  used,  we  mean 
EPA. 

Organization  of  this  document.  Tlu; 
following  outline  is  jirovided  to  aid  in 
locating  information  in  this  j)reaml)le. 

'Fable  of  (Contents 

I.  What  action  is  EPA  ijroposing  in  this 

(i(K:inn{;nl;’ 

II.  What  is  the  hackgroiiiul  lor  the  action 

|)roi)ose(l  hv  EPA  in  this  (locnineni? 

III.  \Vhal  is  EPA's  analysis  of  Massachusetts’s 

.SIP  revisions? 

A.  :51()  (AIR  7.04:  U  Fossil  Fiu;!  Utilization 
Facilities 

n.  .310  (AIR  7.12:  II  .Source  R(;gislralion 

C.  310  (AIR  7.2(){30)-(37)  Industrial 
Performance  Standard — U  Roih;rs 

D.  Miscellaneous  Changes 

IV.  Pro|)o.s(!d  Action 

V.  Statutory  and  Executive  Orchir  Reviews 

1.  What  action  is  EPA  proposing  in  this 
document? 

On  )une  28,  1000  and  )ulv  11. 2001 . 
the  Massachu.setts  Department  of 
Environmental  Protection  (MassDEP) 
submitted  SIP  amendments  revising  310 
OMR  7.04  “U  Fossil  Fuel  Utilization 
I’acilities.”  On  July  11, 2001,  the 
Ma.ssDEP  submitted  a  SIP  amendment 
revising  310  Code  of  Massachusetts 
Regulations  ((iMR)  7.12,  “U  Source 
Registration.”  On  Se])temher  14,  2006. 
the  MassDEP  submitted  a  SIP 
amendment  adopting  310  CiMR 
7.26(30)-(37).  “Industrial  Performance 
Standard — U  Boilers.”  On  February  13, 
2008,  the  Ma.ssDEP  submitted  an 
additional  amendment  to  revise  310 
CMR  7.04  “U  F’essil  P’uel  Utilization 
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Facilities”  and  to  correct  several 
typographical  errors  and  to  clarify 
certain  recjuireinents  to  310  C^MR  7.00, 
310  CMR  7.12  and  310  CMR  7.20(30)- 
(37).  On  lannarv  18.  2013.  the  Ma.ssDFP 
snhinitted  a  lettiir  withdrawing  t)utdated 
and  obsolete  regulation  snhinittals  and 
replaced  them  with  effective  versions  of 
the  above  regulations  for  approval  and 
inclusion  into  the  .SIP. 

KPA  is  proposing  to  approve  the 
Fehruarv  13.  2008  revisions  to  310  (IMR 
7.04;  the  )nly  11. 2001  and  Fehruarv  13. 
2008  revisions  to  310  CMR  7.12:  the 
.S(!|)teml)er  14,  2006  and  Fehruarv  13. 
2008  revisions  to  310  CMR  7.26(30)- 
(37):  and  the  Fehruarv  13.  2008 
revisions  to  the  list  of  Mas.sachu.setts 
cities  and  towns  that  rellect  changes  in 
the  Ma.ssDFP  regional  boundaries 
located  at  the  beginning  310  (^MR  7.00. 

II.  What  is  the  background  for  the 
action  proposed  by  FPA  in  this 
document? 

.S(!ction  110  (a)(1)  of  the  Clean  Air  Act 
(CAA)  recjiiires  each  state  to  suhinit  to 
FPA  a  plan  which  provides  for  the 
implementation,  maintenance  and 
enforcement  of  each  national  ambient 
air  (pialitv  standard  (NAAQ.S).  The.se 
plans,  generally  refernnl  to  as  the  state 
implementation  plans  or  .SIPs.  include 
mnn(!rous  air  (juality  monitoring, 
emission  inventorv.  and  emission 
control  nuiuirements  designed  to  obtain 
and  maintain  the  NAAQ.S  within  the 
.state,  'file  ('.AA  retpiires  states  to  ado])t 
.SIP  revisions  into  the  state  nigulations 
and  to  submit  the  revisions  to  FPA  for 
approval.  Section  110(1)  of  the  CAA 
.states  that  FPA  .shall  not  aj)|)rove  a 
revision  to  the  .SIP  if  the  nn'ision  would 
interfere  with  any  ajjplicable 
nujuirement  conc:erning  attainment  of 
the  NAAQS  and  reasonable  further 
progress,  or  any  other  ajjplicahle 
recpiirement  of  the  CAA.  .Section  103  of 
the  CAA  .states  that  FPA  shall  not 
apj)rove  a  revision  to  any  control 
r(!(|uirement  in  effect  before  November 
l.'j.  loot)  in  an  area  which  is  a 
nonattainment  area  for  anv  air  jjolliitant 
imle.ss  the  modification  ensnnis 
e(|iiivalent  or  greater  (unission 
reductions  of  that  air  pollutant. 

FPA  has  over  tiim;  apj)roved 
nnmerous  .state  regulatorv  revisions  into 
the  Massachu.setts  .SIP.  Fach  regulation 
piiiforms  a  different  function 
.specificallv  recpiinMl  by  the  CiAA  or 
determined  by  the  state  to  he  neces.sarv 
to  attain  and  maintain  the  NAAQ.S. 
Among  other  re(juirements.  the 
Mas.sachu.sett.s  .SlP-a])proved  regulations 
include  310  (AIR  7.04,  “Fossil  Fuel 
UtiliziJtion  Facilities”  and  310  (^MR 
7.12,  “.Source  Registration.” 


310  C.MR  7.04  regulatcis  the  use  of 
fossil  fuels  by  fossil  fuel  utilization 
facilities  in  Massachusetts.  The 
regulation  establishes  smoke  (Umsity 
limits:  combustion  efficiency 
r(!(]uirem(!nts;  and  ins|)ection. 
maintenance  and  testing  nupunmients 
for  fo.ssil  fuel  finul  facilities.  The  u.se  of 
fossil  fuels  is  a  significant  source  of 
nitrogen  oxides  (NOx).  sulfur  dioxide 
(.SOi).  and  partii;ulat(!  matt(!r  (PM) 
emi.ssions.  While  not  specifically 
required  by  the  CAA.  tlie  fossil  fuel 
control  nKiuirements  in  310  (IMR  7.04 
reduce  tin;  emissions  of  all  the 
j)ollutants  in  Massachu.setts. 

310  (AIR  7.12  recjuires  stationary 
sources  to  collect  information,  keej) 
records  and  rejjort  emissions  on  a 
periodic  .schedule,  'fhe  MassDFP  then 
uses  the  emission  data  to  develop  the 
state's  emi.ssions  inventorv  and  NAAQ.S 
emi.ssion  control  ])lanning  retpiirements. 
.Section  182(a)(3)(H)  “Fmission 
Statements”  of  the  (^AA  (jstahlish  the 
federal  requirements  for  stationary 
source  emissions  re])orting.  The  section 
nujuires  permitting  agencies  to  adopt 
regulations  re(|uiring  owikus  and 
operators  of  stationary  sources  of  N()\ 
or  Y(X;  to  |)rovide  a  statenumt  showing 
the  actual  emissions  of  N()\  and  VOCs 
from  applicable  sources. 

310  (AIR  7.26(30)-(37)  establishes 
emi.ssion  limits  and  operational 
restrictions  for  new  boilers  with  lu;at 
inputs  (!(]ual  to  or  greater  than  10 
million  Hritish  tluainal  units  per  hour 
(MMHtu/hr)  and  less  than  40  MMHtu/ 
hr.  Fmission  increases  from  the 
construction  of  nmv  boilers  are 
currently  subject  to  the  MassDFP’s  310 
(AIR  7.02(4)  and  (.5)  “Plan  A])proval 
and  Fmi.ssion  Limitations.”  The 
Mas.sDFP  adopted  310  (AIR  7.02(4)  and 
(.5)  in  an  effort  to  comply  with  Sections 
1 10(a)(2)((;)  and  (D)  of  the  GAA.  The 
CAA  re(|uire.s  states  to  adopt  proc:edures 
that  regulate  modification  and 
con.struction  of  stationary  .sources  as 
necessarv  to  ensure  that  NAAQS  are 
achieved,  and  in  particular  to  prohibit  a 
new  stationary  source  of  emissions, 
such  as  a  new  boiler,  from  emitting  anv 
air  pollutant  in  amounts  that  would 
contribute  to  a  violation  of  a  NAAQ.S  or 
int(!rfer(!  with  a  NAAQ.S  control 
strategy.  For  sources  that  do  not  imuit 
fed(!ral  “major  source”  levels,  the 
r(!(|uirements  for  the  procedures 
reciuired  by  .Section  1 1  ()(a)(2)((;). 
typically  referred  to  as  the  “minor  new 
source  niview  program,”  are  codified 
into  the  federal  regulations  at  40  (k)de 
of  Federal  Regulations  (CFR)  .'11.160- 
164.  The  Mas.sDFP  current  Iv  has  a  .SII^- 
apj)roved  minor  N.SR  program  (currently 
entitled  “R(!gulation  2.  Plans  Approval 
and  Fmi.ssions  Limitations,”  ap])roved 


in  15)70).  and  the  state  akso  im])h!ments 
its  minor  N.SR  regulations  at  310  (;MR 
7.02(4)  and  (.'!). 

III.  What  is  FPA’s  analysis  of 
Massachusetts’s  SIP  revisions? 

As  di.scu.ssed  above,  .Section  110(1)  of 
tbe  (b\A  establishes  FPA’s  .standard  for 
ai)i)roving  revisions  to  a  .SIP  (and,  for 
certain  ])re-15)00  retiuirements,  .Section 
15)3  may  ap])ly  as  well).  The  following 
analysis  explains  how  the  .SIP  revisions 
meet  these  standards  and  may  be 
approved  by  FPA. 

A.  310  CMH  7.04:  U  Fossil  FiwI 
I Jtilizdtion  FacilHios 

The  )une  28,  15)5)0  .SIP  amendment 
includes  two  new  jjrovi.sions  to  310 
CMR  7.04(2)  “U  Smoke  Density 
Indicator.”  The  existing  .SIP  jnovision  in 
regulation  4.2.1  ]jrohibits  the  burning  of 
fo.ssil  fuel  oil  or  coal  in  any  high 
])ressure  fossil  fuel  utilization  facility 
that  is  not  ecjuipiied  with  a  smoke 
(Umsity  .sensing  din  ice.  New  provision 
310  CMR  7.04(2)(a)  (xstablishes  a  new 
heat  in])ut  a])plicability  threshold  level 
of  40  MMHtu/hr  above  wbich  fossil  fuel 
utilization  faciliti(!s  are  recpiired  to 
install  and  o])erate  smoke  density 
.sensing  instrumentation  on  or  alhir  )une 
1.  15)5)0.  New  ])rovision  310  CMR 
7.04(2)(b)  provides  the  Mas.sDFP  the 
authority  to  recpiire  fuel  utilization 
facility  to  be  ecjuipped  with  a  smoke 
density  .sensing  device  if.  in  the  o])inion 
of  the  Ma.ssDFP,  such  a  device  is 
n(!cessarv. 

The  )uly  11. 2001  .SIP  anumdimmt 
includes  two  additional  provisions  to 
310  (AIR  7.04(2).  New  i)rovision  310 
CMR  7.04(2)(c)  allows  fo.ssil  fuel 
utilization  faciliti(!s  with  energy  in]mts 
etjual  to  or  greater  than  10  MMHtu/hr 
but  h^ss  than  40  MMHtu/hr  to 
discontinue  and  remove  smoke  (Umsitv 
.sensing  equijjment  (!ven  if  recjuired  in  a 
pimvious  plan  approval.  New  jirovision 
310  CMR  7.04(2)(d)  .stat(;s  that, 
notwithstanding  the  retjuinanents  of 
310  (AIR  7.04(2)(a)  and  (c),  new  or 
modified  fo.ssil  fuel  fired  facilities  may 
be  required  to  install  instrumentation  to 
monitor  opacity  if  subject  to  Ncnv 
.Source  Performance  .Standards  at  40 
(]FR  part  60,  sub])art  D.  Da,  Db  or  Dc. 

The  Imbruarv  13.  2008  .SIP 
aimmdment  includes  a  new  j)rovision 
umUm  310  CMR  7.04(4)(a)  that  jn-ohibits 
the  operation  of  fo.ssil  fuel  finul 
facilities  with  heat  input  cajjacities 
ecjual  to  or  gnaiter  than  3  million  Hritish 
thermal  units  pta’  hour  (MMHtu/hr) 
unhjss  the  facility  has  Inaai  insp(!cted 
and  maintained  in  accordama;  with 
manufacturer’s  laicommendations  and 
Inum  tcistcal  for  (Tficicmt  ojjcaation  at 
hiast  once  every  calendar  year.  The  new 
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j)rovisions  also  recjuire  facilities  to 
record  the  results  from  the  ins])ection, 
niainteiiaiice  and  t(!sting  and  to  post  the 
result  cons])icuously  on  or  near  the 
facilitv.  'I’he  ]n’ovision  also  includes 
language  that  (!xcludes  coinhn.stion 
tnrhines  and  reci])rocating  engines  from 
the  ins])ection.  maint(inance  and  testing 
r(uiuirements.  The  insjjection, 
maintenance  and  te.sting  rtxjuirements 
for  the.se  types  of  sources  are  already 
established  under  statci’s  rules  at  310 
tlMR  7.02(8)  and  310  CMR  7.28. 
“Industrial  Performance  Standards.” 
'fherefore.  the  inspection,  maintenance 
and  testing  recpiirements  under  310 
CMR  7.04  are  redundant  and  not  needed 
for  the.se  source  ty]jes. 

RPA  proposes  a])])roval  of  the  lime  28, 
1000,  July  11. 2001  and  February  13. 
2008  SIP  amendments  to  310  CMR  7.04. 
FPA  has  not  identified  any  reason  why 
removing  the  reijuirement  to  operate 
smoke  density  sensing  devices  on  small 
boilers  would  change  how  smaller 
boilers  operate  or  result  in  anv  emi.ssion 
increa.se.  In  addition,  the  h’ehruary  13. 
2008  .SIP  amendment  reipures  boilers 
with  heat  inputs  capacities  over  3 
MM13tu/hr  to  iiisjiect,  maintain  and  test 
for  opmational  efficiency.  This  will 
im])rove  boiler  o])eration  and  reduce 
overall  emissions.  The  emission 
decrease  will  more  than  offset  any 
possible  emission  increase  that  could 
re.sult  from  the  June  28.  1000.  July  11. 
2001  and  February  13,  2008  ,S1P 
amendments.  The  amendment  is  also 
not  inconsistent  with  the  (iAA  since 
federal  tiichnologv-hased  emission 
control  .standards  for  boilers  do  not 
regulate  smoke  density  but  rather 
ojjacity.  FPA  finds  the  amendments 
together  will  improve  operations  at 
fossil  fuel  fired  facilities,  lower 
emissions  for  all  jiollntants,  strengthen 
the  SIP,  and  he  consistent  with  all 
federal  reijuirements. 

/i.  :U()  CMR  7.12:  U  Source  Registration 

The  July  11, 2001  .SIP  amendment 
includes  numerous  revisions  to  310 
(iMR  7.12.  The  amendment  renames  the 
regulation  from  “Certificate  Record 
Keeping  and  Reporting”  to  “.Source 
Registration.”  Tin;  amendment  clarifies 
the  regulation’s  a])])licahility 
reijuirements.  rejiorting  deadlines,  and 
information  suhmission  requirements, 
'file  amendment  also  includes  the 
addition  of  new  source  categories  and 
pollutants  subject  to  the  regidat ion’s 
reporting  requiremimts.  Finally,  the 
amendment  establishes  reporting 
procedures  for  .sources  who  had  not 
previously  filed  reports. 

The  February  13.  2008  SIP 
amendment  includes  new  provisions 
that  reipiire  a  facility  to  file  a  .source 


regi.stration  if  it  operates  under  the 
following;  (Ij  a  re.stricted  emission 
status  i)ur.suaut  to  310  CMR  7.02(0),  “U 
Re.stricted  emissions  .Status”  or  7.02(10), 
“U  Modification  of  Re.stricted  Emi.ssions 
.Status”  issued  since  January  1,  1000,  or 
(2)  a  federal  o])erating  jiermit  a])])roval 
issued  under  310  ('.MR  7.00,  Apjjendix 
C. 

I’iPA  ])roposes  to  approve  the  July  11. 
2001  and  February  13,  2008 
ameudments  into  the  .SIP.  The 
amendments  do  not  change  the 
underlying  .SlP-approved  reipiirements 
but  rather  strengthens  thi;  state 
regulations  by  adding  new 
requirements.  ex])anding  the 
aj)])licahility  reipiirements,  and 
reorganizing  and  clarifying  current 
requirements.  The  Technical  .Sujiport 
Document  (T.SD)  for  this  propo.sed 
rulemaking  jirovides  a  complete  list  of 
revisions  jiroposed  by  MassDEP  and 
how  they  comply  with  federal 
requirements. 

C.  :ri()  CMR  7.2(H31)}-M7}:  Industrial 
Performance  Standard — V  Roilers 

310  CMR  7.28(30)-(37)  establishes 
emi.ssion  limits  and  o])erational 
restrictions  for  new  boilers  with  heat 
inputs  eipial  to  or  greater  than  10 
MMlltu/hr  and  le.ss  than  40  MM13tu/hr. 
Emi.ssion  increa.ses  from  the 
con.struction  of  new  boilers  are 
currently  subject  to  the  MassDEP’s  310 
(iMR  7.02(4)  and  (.1)  “Plan  Apjiroval 
and  Emission  1. imitations.”  As  noted 
above,  the  MassDEP  currently  has  a  .SIP- 
ajiproved  minor  N.SR  program  (currently 
entitled  “Regulation  2.  Plans  Approval 
and  Emi.ssions  Eimitations,”  a])proved 
in  1979),  and  the  state  also  implements 
its  minor  NSR  regulations  at  310  CiMR 
7.02(4)  and  (.'5). 

In  July,  2000,  the  MassDEP  propo.sed 
to  replace  the  existing  plan  approval 
])rocedure.s  for  new  boilers  with  heat 
inputs  eipial  to  or  greater  than  10 
MMI3tn/hr  and  le.ss  than  40  MMBtn/hr 
with  new  jierformance  standards  and 
compliance  certifications  requirements 
ado])ted  under  the  .state’s  Environmental 
Re.sult  Program  (ERP).  As  described  in 
the  state’s  July  2000  Technical  .Snp|)ort 
and  Background  Document  (T.SBD)  for 
the  projio.sed  amendment,  the  jnirpose 
of  the  ERP  is  to  develop  proce.ss-specific 
performance  standards  and  conqiliance 
certifications  that  simplify  the 
regulatory  jn’ocess,  reduce  co.st  and  time 
for  compliance  while  maintaining 
effective  standards  and  improving 
environmental  results.  Ou  .September 
14,  2008,  the  MassDEP  submitted  the 
propo.sed  performance  .standards  and 
compliance  certifications  reiiuirements 
for  boilers  under  310  CMR  7.28(30)-(37) 
“Industrial  Performance  .Standariks — IJ 


Boilers”  to  EPA  as  a  formal  .SIP 
submittal. 

'I'lie  new  industrial  jierformance 
standard  establishes  emission  limits  and 
operational  restrictions  for  new  natural 
gas  and/or  distillate  oil  fired  boilers.  In 
lieu  of  obtaining  a  plan  apjiroval  under 
310  ('.MR  7.02.  owners  and  ojierators  of 
a  new  boiler  with  heat  injiuts  eipial  to 
or  greater  than  10  MMBtn/hr  and  le.ss 
than  40  MMBtn/hr  mu.st  submit  a 
certification  to  the  MassDEP  stating  that 
the  new  boiler  complies  with  the 
emission  and  operational  requirements 
in  310  CMR  7.28(30)-(37). 

On  Fehrnary  13.  2008,  the  Ma.ssDEP 
submitted  a  .SIP  amendment  revising 
310  CMR  7.28(30)-(37).  The  2008  SIP 
amendment  includes  a  new  provision 
that  requires  an  owner  or  ojjerator  of  a 
new  boiler  subject  to  310  CMR  7.28(30)- 
(37)  to  submit  the  certification  to  the 
Ma.ssDEP  prior  to  installation  and 
o|jeration  of  the  boiler. 

The  amendments  to  310  CMR 
7.28(30)-(37)  effectively  revise 
Regulation  2,  which  was  approved  into 
the  Mas.sachu.setts  .SIP  in  1979  in  an  area 
that  is  designated  as  nonattainment. 
(Consequently,  the.se  amendments 
cannot  he  approved  unless  they  will 
ensure  equal  or  greater  emi.ssion 
reductions  as  compared  to  the  existing 
.SlP-approved  rules.  The.se  rules 
(specificallv.  the  minor  N.SR  program) 
must  meet  the  federal  minor  N.SR 
program  requirements  at  40  (Cf'R 
.'ll. 180-184.  including  the  applicability 
requirements  at  40  CFR  .'ll. 180(e). 
.Section  .'ll. 180(e)  reipiires  the  MassDEP 
to  de.scribe  the  types  of  sources  subject 
to  minor  N.SR  and  to  discuss  the  basis 
for  determining  which  facilities  will  be 
subject  to  review. 

As  discussed  iu  the  Ma.ssDEP’s  July 
2000  TSBD  Document,  the  jmqjo.sed 
Indu.strial  Performance  Standard 
requires  the  same  emi.ssion  limits,  fuel 
reijuirements  and  operational 
limitations  as  compared  to  boilers 
currently  undergoing  case-by-case 
review  under  310  (CMR  7.02.  In 
addition,  the  emi.ssion  limits  meet  or 
exceed  the  requirements  for  boilers 
under  the  federal  N.SP.S  and  National 
Emission  .Standards  for  Hazardous  Air 
Pollutants  (NE.SHAP)  programs. 

The  propo.sed  boiler  regulation  also 
provides  jirotection,  similar  to  310  (CMR 
7.02(4)  and  (.'j),  that  ensures  the 
construction  of  new  boilers  will  not 
cause  or  contribute  to  a  violation  of  an 
applicable  NAAQ.S  or  other  control 
.strategy.  To  ensure  emissions  dispense 
properly.  310  (CMR  7.28(3.5)  requires 
minimum  stack  heights  for  subject 
boilers.  If  the  stack  height  is  below 
minimum  height  requirements,  the 
provision  requires  the  use  of  an  EPA 
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guideline  air  (|uality  model  to  .show  that 
the  operations  ot  the  boiler  will  not 
cause  the  (ixceedance  ol  a  NAAQ.S.  To 
proviile  additional  saleguards  to  protect 
the  public.  310  (IMK  7.26(3.'i)  nistricts  a 
subject  boiler  to  the  use  of  inherently 
low  emitting  natural  gas  if  the  boiler  is 
locating  on  proj)erty  adjacent  to  a  street 
or  sidmvalk.  Section  7.20(3.'))  also 
jn'ovides  that  “Stacks  shall  not  be 
(K|uipped  with  rain  prot(!ction  of  a  ty])e 
that  restricts  the  vertical  exhaust  flow  of 
the  combu.stion  gases  as  they  are 
emitted  to  the  ambient  air.  ‘Shanty 
caps',  ‘egg  beaters’  and  the  like  are 
prohibitcul."  The  terms  “shantv  ca])s" 
and  “egg  beaters"  refer  to  devices  that 
are  used  to  prevent  j)recipitation  from 
entering  the  .stack  but  which  restrict  the 
vertical  flow  of  the  exhaust  gas  stream.' 
In  accordance  with  this  nnilerstanding, 
Kl’A  proposes  that,  for  purpo.ses  of  the 
federal  SIP.  the  prohibition  in  Section 
7.20(3,'))  shoidd  be  interpreted  to  a})plv 
to  any  device  for  stack  rain  protection 
thiit  restricts  the  vertical  exhaust  flow  of 
the  exhaust  stream. 

In  addition,  the  monitoring. 
recordkee|)ing  and  reporting  provisions 
throughout  310  CMR  7.20(3n)-(37) 
])rovides  athupiate  compliance 
r(!(|nirements  for  all  (unission  and 
operational  nujuinanents. 

Finallv.  310  (IMR  7.20(32)(h)  recpiires 
owners  or  opcnators  of  subj(!ct  boilers  to 
submit  a  comj)liance  certification  before 
a  new  boiler  is  installed  and 
operational.  This  provision  ])rovides  the 
ability  for  the  MassDEP  to  |)revent 
installation  of  a  boiler  if  it  may  violate 
a  NAAQS  or  other  state;  emi.ssion 
reepiirement  as  reepiired  by  the  federal 
NSR  reeinirements. 

Together,  these  jerovisions 
demonstrate  that  the  propo.seel  .SIP 
amendm(;nt.s  will  not  result  in  increases 
in  emi.ssions  above  the  current  SIP- 
aj)proved  rules  or  interfere  with  any 
attainment  strategy.  In  addition,  since 
310  CMR  7.2I)(30H37)  applies 
eejuivalent  emission  and  o])erational 
limitations  as  comj)ared  to  boilers 
currently  undergoing  case  bv  ca.se 
n;view  under  the  current  .SlP-a))proved 
r(;(piirement.s,  the  aimauiment  ensures 
ecpiivalent  (or  greater)  emission 
ri;ductions  than  the  current  ,SIP- 
aj)proved  minor  N.SR  program.  FPA 
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concludes  the  anutndments  are 
consistent  with  federal  ntciuirttments 
and  should  be  approved  into  the  SIl’. 

D.  Miscalhiiu^ous  (^Intnops 

On  lutbruary  13.  2008,  the  MiissDFP 
also  submitted  amendimtnt  updating  tin; 
list  of  Mas.sachusetts  cities  and  towns  to 
ntflect  changtts  in  the  MassDFP  regiontil 
boundiiries  located  at  the  lutginning  310 
CMR  7.00.  EPA  is  jiroposing  to  ai)])rove 
the  n|)dated  list. 

IV,  Proposed  Aedion 

EPA  is  pro])o.sing  to  approve  the  )une 
28,  1090  and  )uly  11. 2001  .SIP 
amendments  to  310  CMR  7.04  “II  Fossil 
Fuel  Utilization  Facilities.”  liPA  is  al.so 
proposing  to  approve  the  )uly  1 1 . 2001 
SIP  amendm(;nt  to  310  CMR  7.12,  “II 
Source  Registration"  and  the  Se])teniber 
14.  2006  ,S1P  amendment  to  310  CMR 
7.26(30)-(37).  “Industrial  Performance 
.Standard.s — II  Boiler."  Finally.  EPA  is 
])roposing  to  approve  the  Fehruary  13, 
2008  SIP  amendment  that  revises  310 
CMR  7.04  “II  Fossil  Fuel  Utilization 
Facilities.”  corrects  several 
typogra])hical  errors  and  clarifies  certain 
re{|uirement.s  to  310  CMR  7.12  and  310 
CMR  7.26(30)-(37)  and  updates  the  list 
of  Ma.ssachus(;tts  cities  in  310  CMR 
7.00. 

EPA  is  soliciting  ])ublic  comments  on 
tin;  i.ssu(;.s  discussed  in  this  jiroposal  or 
on  other  relevant  matt(;rs.  The.se 
comments  will  be  considered  before; 

EPA  takes  final  action.  Interested  parties 
may  jiarticipate  in  the  Federal 
rulemaking  iirocedure  by  submitting 
written  comments  to  the  EPA  New 
England  Regional  Office  li.st(;d  in  the; 
ADDRESSES  .section  of  this  Federal 
Register,  or  by  submitting  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier  following  the 
directions  in  the  ADDRESSES  section  of 
this  F’ederal  Register. 

The  Agency  has  reviewed  this  r(;(]ue.st 
for  revision  of  the  Federally-ajiproved 
State  implementation  plan  for 
conformance  with  the  jirovisions  of  the 
loot)  amendments  (;nacted  on  Novemher 
1.'),  loot).  The  Agency  has  determined 
that  this  action  conforms  with  those 
requirements  irr(;.spective  of  the  fact  that 
tin;  submittal  preceded  the  date  of 
enactment. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  re(iuir(;d  to  a])])rove  a 
SIP  submission  that  complies  with  the 
|)rovi.sions  of  the  Act  and  applicable 
Federal  regnlatitais.  42  U..S.C.  741 0(k): 
40  CFR  .')2. 02(a).  Thus,  in  reviewing  .SIP 
submissions,  EPA’s  role  is  to  a|)])rove 
state  choices,  jirovided  that  they  meet 


the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  pro])o.sed  action 
m(;rely  approves  state  law  as  meeting 
E(;deral  r(;(iuirement.s  and  do(;.s  not 
imjiose  additional  re(|uirement.s  beyond 
tho,s(;  im])o.s(;d  by  state  law.  For  that 
r(;ason,  this  pro])o.sed  action: 

•  Is  not  a  “significant  r(;gulatory 
action"  subject  to  r(;vi(;w  bv  tin;  Offict; 
of  Managem(;nt  and  Budget  under 
Executive  Order  12866  (')8  FR  .'ll  73.'’). 
October  4.  1903); 

•  does  not  impo.se  an  information 
coll(;ction  burd(;n  under  the  provisions 
c)f  the  Pap(;rwork  Reduction  Act  (44 
U.S.C.  3. '5 01  at  saq.): 

•  is  certified  as  not  having  a 
significant  economic  inqjact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Ac:t  (.1 
U.S.C.  601  at  saq.)\ 

•  does  not  contain  any  unfunded 
mandate  or  significantly  or  unicpiely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandat(;s  Reform  Act 
of  lOO.'l  (Pub.  L.  104-4): 

•  does  not  have  Federalism 
im|)lications  as  sp(;cifierl  in  Executive 
Order  13132  (64  ER  432.'’).').  August  10, 
1999): 

•  is  not  an  economii;ally  significant 
r(;gulatory  action  based  on  health  or 
safety  risks  subject  to  Ex(;cutive  Order 
1304.')  (62  FR  1988.'').  Ajiril  23.  1997); 

•  is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
2836.'),  May  22.  2001); 

e  is  not  .subj(;ct  to  recpiirements  of 
.Section  12(d)  of  the  National 
T(;chnology  Transfer  and  Advancement 
Act  of  199.5  (1.5  U..S.C.  272  note)  because 
a])plication  of  those  recpiirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and  does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
ajipropriate,  dis])ro])ortionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(.59  FR  7629,  February  16.  1994). 

In  addition,  this  rule  does  not  have 
tribal  im])lications  as  specific;!!  bv 
Executive  Order  1317.5  (6.5  FR  67249, 
November  9.  2()()()).  bec:au.se  the  .SIP  is 
not  aiiproved  to  apply  in  Indian  c:ountrv 
loc;atc;d  in  the  .state,  and  EPA  notes  that 
it  will  not  impo.se  sub.stantial  clirec:t 
c:c)st.s  on  tribal  gc)vc;rnmc;nt.s  or  prc;em])t 
tribal  law. 

List  of  Subjects  in  40  CFR  Part  .52 

Environmental  ])rotec;tion.  Air 
pollution  c.ontrol.  Incorporation  by 
refercaicc;.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
rc;c:orclkc;c;])ing  rc;quiremc;nts,  .Sulfur 
c)xidc;.s,  Volatile  organic;  c:omj)C)uncl.s. 

Authority:  42  11..S.C.  7401  c;t  S(;q. 


9020 


Federal  Register/ Vol.  78,  No.  26 /Thursday,  February  7,  2018 / Proposed  Rules 


l)al(!(l;  lamuiry  31.  2013. 
li.  (kirlis  Spalding, 

Ih\(ii()iuil  Administrator.  HP  A  Xaw  Hiiiilaiul. 

II'K  Doc.  2()i:{-n2H12  Filed  iim| 

BILLING  CODE  6560-50-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[WC  Docket  No.  10-90;  DA  13-69] 

Wireline  Competition  Bureau  Seeks 
Further  Comment  on  Specific  Issues 
Related  to  the  Implementation  of  the 
Remote  Areas  Fund 

AGENCY:  Federal  Coniinunications 
Commission. 

ACTION:  I’roposed  rule. 

SUMMARY:  In  this  document,  the 
Wireline  Competition  Bureau  .seeks 
Inrther  comment  on  specific  issues 
relating  to  the  im])lementation  of  the 
Remote  Areas  Fund. 

DATES:  Ciomments  are  due  on  or  before 
Felirnary  15),  2018  and  reply  comments 
are  due  on  or  before  March  IH,  2018. 
ADDRESSES:  Interested  jiarties  may  file 
comments  on  or  before  Fehruarv  15), 

2018  and  re])ly  comments  on  or  before 
March  18,  2018.  All  pleadings  are  to 
reference  VVC  Docket  No.  10-5)0. 
('.omments  may  he  filed  using  the 
(iommi.ssion’s  Electronic  Ciomment 
Filing  Sy.stem  (ECFS)  or  by  filing  paper 
copies,  by  any  of  the  following  methods: 

•  Hloct ionic  Filers:  ('.omments  may  he 
filed  electronically  using  the  Internet  by 
accessing  the  ECFS:  littp://fj(t]Ifoss.fcc. 
<’ov/ccfs2l. 

•  Paper  Filers:  Parties  who  choose  to 
file  by  paper  must  file  an  original  and 
one  copy  of  each  filing. 

•  People  with  Disabilities:  To  request 
materials  in  accessible  formats  for 
people  with  disabilities  (Braille,  large 
print,  electronic  files,  audio  format), 
send  an  email  to  fc(:5()4@f cc.gov  or  call 
the  Consumer  &  Covernmental  Affairs 
Bureau  at  (202)  418-0580  (voice),  (202) 
418-0482  (tty). 

For  detailed  in.strnctions  for 
submitting  comments  and  additional 
information  on  the  rulemaking  process, 
.see  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bnrmeister.  Wireline  (ioinjietition 
Bureau  at  (202)  418-7885)  or  TTY  (202) 
418-0484,  or  Heidi  Lankan,  Wireline 
Comjietition  Bureau  at  (202)  418-2876 
or  TTY  (202)  418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
.synopsis  of  the  (iommi.ssion's  Public 
Notice  (Notice)  in  WC  Docket  No.  10- 


5)0;  DA  18-65),  released  January  17, 

2018.  The  complete  text  of  this 
documeut  is  available  for  inspection 
and  co])ying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street  SW., 
Room  CY-A257,  Washington,  Dfi  20554. 
The  document  may  also  he;  purchased 
from  the  Commission’s  duplicating 
contractor.  Best  Copy  and  I’rinting,  Inc., 
445  12lh  .Street  .SW.,  Room  (iY-B402. 
Washington,  DC  20554,  telephone  (800) 
878-8160  or  (202)  868-285)8,  facsimile 
(202)  868-285)8,  or  via  Internet  at 
http://www.bcpiweb.com. 

I.  Introduction 

1.  On  November  18.  2011,  the  Federal 
Communications  (iommissiou 
(Commi.ssion)  released  the  USF/IC(i 
Transformation  Order  and  FNPRM,  76 
FR  78880,  November  25),  2011  and  76 
FR  78884,  December  16.  2011,  which 
comiu'ehensively  ndormed  and 
modernized  the  universal  .service  high- 
co.st  and  int(;rcarrier  com])en.sation 
sy.stems.  The  ('.onunission  e.stahlished 
the  (Connect  America  Fund  to  ensure 
that  voice  and  broadband  service  is 
available  throughout  the  nation.  Within 
Connect  America,  the  (ionunissiou 
created  a  Remote  Areas  Fund  with  a 
budget  of  "at  least  SlOO  million 
annually’’  to  ensure  that  even 
Americans  living  in  the  most  remote 
areas  of  the  nation,  where  the  cost  of 
providing  terrestrial  broadband  service 
is  extremely  high,  can  obtain  .service.  In 
th(!  accompanying  FNPBM,  76  FR 
78884,  Decciinber  16.  2011,  the 
Commission  .sought  comment  on 
various  issues  relating  to  the  Remote 
Areas  Fund,  including  how  to  define  the 
remote  areas  eligible  for  support  from 
the  Remote  Areas  Fund,  (inalificatious 
for  partieijiating  j)rovider.s,  the  public 
interest  obligations  of  these  providers, 
as  well  as  administrative  issues. 

2.  Ba.sed  on  the  record  generated  in 
re.s])on.se  to  the  FNPBM,  the  Bureau  now 
seeks  further  detailed  comment  on 
i.ssues  relating  to  the  imjilementation  of 
the  Remote  Areas  Fund  as  a  portable 
consumer  snhsidv  ])rogram,  as  pro])osed 
hv  the  Commission  in  the  FNPBM  and 
supported  by  a  diverse  group  of 
commenters.  In  ])articnlar,  we  seek  to 
further  develop  the  record  on  a  nnmher 
of  specific  i.ssues,  including  defining  the 
areas  where  Remote  Anias  funding  will 
he  available,  how  to  .set  the  consumer 
subsidy,  consumer  eligibility,  measures 
to  keep  the  program  within  a  defined 
annual  budget,  service  jirovider 
participation,  performance 
recjuirements,  and  accountability  and 
oversight. 


II.  Discussion 

A.  Areas  Eligible  for  Remote  Areas  Fund 
Support 

8.  Discussion.  We  seek  to  further 
develop  the  record  on  administratively 
feasible  ways  to  identify  areas  (both 
tho.se  served  by  price  caj)  carriers  and 
by  rate-of-retnrn  carriers)  where 
consumers  would  be  eligible  for  the 
Rcauote  Areas  Fund. 

4.  Ill  lieu  of  using  the  co.st  model  to 
define  eligible  areas,  should  the 
('.ommission  use  the  National 
Broadband  Map  to  identify  nnserved 
census  blocks  and  provide  Remote 
Areas  Fund  .sujiport  to  those  census 
areas  until  they  become  .served  with 
broadband  that  meets  the  Commission’s 
performance  requirements  (i.e.,  speed, 
cajiacity,  latency)  for  non-Remote  Areas 
Fund  eligible  area.s? 

5.  If  the  Commission  chooses  to 
utilize  the  most  current  version  of  the 
National  Broadband  Map  available  at 
the  time  it  adopts  rides  for  the  Remote 
Area.s  Fund  for  the  purpose  of 
determining  areas  eligible  for  the 
Remote  Area.s  P’und,  should  there  he  a 
process  to  contest  the  classification  of 
area.s  as  nnserved  or  .served  on  the  ina]) 
before  Remote  Area.s  funding  is 
provided,  and  how  could  that  jirocess 
he  implemented  in  a  way  to  expedite 
the  launch  of  the  Remote  Area.s  Fund? 
For  in.stance.  should  the  ('.ommission 
consider  anv  updates  to  the  National 
Broadband  Map  gathered  in  conjunction 
with  (’.onnect  Americ.a  Phase  I  when 
finalizing  area.s  eligible  for  the  Remote 
Area.s  Fund?  Should  the  Commission 
implement  a  process  to  allow 
households  to  .self-re]K)rt  if  data  indicate 
that  certain  area.s  are  served,  if  they 
contend  those  area.s  are  nnserved? 

6.  We  ask  for  further  comment  on 
other  possible  data  sources  that  the 
Commission  could  use  to  identify 
nnserved  area.s.  Should  the  Commission 
take  into  consideration  the  uniiiue 
characteristics  of  locations  like  Alaska 
or  Hawaii  in  determining  areas  eligible 
for  Remote  Area.s  funding,  and  if  so, 
how?  To  the  extent  jiarties  advocate  u.se 
of  information  other  than  a  cost  model 
or  the  National  Broadband  Map  to 
identify  remote  areas,  they  should 
provide  .spec:ific  objective  metrics  that 
could  be  used  under  such  an  apju'oach. 

7.  Implementing  the  Remote  Areas 
Fund  in  Bate-of-Betnrn  Areas.  We  seek 
to  further  develop  the  record  on  the 
suggestion  of  the  National  Exchange 
Carrier  Association.  Inc.  et  al.  that  the 
(ionuui.ssion  take  into  account  the  .$250 
per-line  per  month  cap  when 
identifving  area.s  that  are  eligible  for  the 
Remote  Areas  Fund.  In  lieu  of  relying 
on  a  forward  looking  co.st  model,  should 
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the  (Commission  identily  areas  for  the 
Remote  Areas  Fund  based  on  niportcnl 
loop  cost,  such  as  a  rule  that  all 
nnserved  locations  in  rate-oi-return 
.study  areas  for  which  the  re])orted  loop 
cost  e(]uals  or  exceeds  the  tt.'jlh 
percentile  for  average  co.st  he  eligible  for 
Remote  Areas  Fund  suijoort? 

8.  Alternativelv.  should  the 
(Commi.ssion  relv  on  the  National 
Broadband  Map  to  itlentify  rate-of- 
return  census  blocks  that  would  he 
eligible  for  the  Remote  Areas  Fund,  as 
well  as  jjrice  cap  census  blocks? 

H.  We  anticipate  that  rate-of-return 
carriers  would  he  eligible,  as  existing 
eligible  telecommunications  carriers 
(FTCCs).  to  seek  funding  from  the  Remote 
Anias  Fund  and  potentially  could  u.se 
alternative  technologies,  either  directly 
or  through  resale,  to  ])rovide  broadband 
to  their  highest  cost  customers.  To  the 
extent  an  existing  ET(^,  njceives  funding 
from  the  Remote  Areas  Fund,  should 
any  adjustment  he  made  to  its  receijU  of 
sujijKjrt  under  other  high-cost  .support 
mechanisms?  Should  there  he  any 
adjustment  to  an  existing  rate-of-return 
RFC's  suj)port  if  another  FTC  wme  to 
.serve  some  portion  of  tin;  studv  area 
through  the  Rcanote  Area  Fund? 

10.  \Vould  the  ability  to  serv(! 
customers  through  the  Remote  Areas 
Fund  addr(!ss  concerns  raised  by  rate-of- 
return  carriers  regarding  their  ability  to 
meet  the  current  rule  recpnring  the 
dej)loyment  of  broadband  upon 
reasonable  nupiest? 

1 1.  To  the  extent  parties  argue  that  a 
different  method  for  identifying  remote 
an!as  should  he  used  in  areas  served  by 
rate-of-r(!turn  carriers  than  areas  serxed 
by  price  cap  carriers,  thev  shoidd 
pre.s(!nt  sj)ecific  alternative  j)ropo.sals  of 
iiow  to  identify  those  areas  that  woidd 
he  eligible  for  .such  funding. 

12.  Transition  Issiws.  If  the 
(iommi.ssion  were  to  adopt  an  approach 
that  relied  on  the  National  Broadband 
Map  in  lieu  of  a  cost  thre.shold  in  the 
forward-looking  cost  model  to  designate 
census  blocks  eligible  for  Remote  Areas 
funding,  the  potential  eligibility  of 
specific  areas  would  change  over  time 
with  the  ongoing  de])loyment  of 
hroadhand-capahle  infrastructure  hv 
exi.sting  FT(^s  receiving  support  under 
other  universal  service  mechanisms  as 
well  as  with  expansion  by  unsuhsidized 
competitors. 

13.  How  should  the  rides  addre.ss  the 
transition  where  an  area  that  is  initially 
classified  as  un.served.  and  therefore 
eligible  for  Remote  Areas  Fund  support, 
suhseiiuently  becomes  served  hv  a 
tiirre.strial  broadband  provider,  and  how 
does  the  answer  differ  if  the 
(Commission  chooses  to  structure  the 
Remote  Areas  Fund  as  a  one-time 


payment,  as  opposed  to  a  monthly 
subsidy? 

14.  Would  it  he  a  cost-idfective  use  of 
univer.sal  .service  funds  to  provide  a 
Remote  Areas  Fund  voucher  to  a 
consumer  that  riisides  in  a  location  that 
is  expected  to  receive  terre.strial 
broadband  at  some  point  in  the  future 
through  (Connect  America  Phase  I  or 
Phase  11?  How  would  a  rule  identifving 
all  un.served  areas  as  eligible  for  the 
Remote  Areas  Fund,  at  least  until  they 
become  .served,  affect  the  incentives  of 
existing  ET(Cs  to  deploy  terrestrial 
broadband?  How  vvonld  it  impact 
carriers'  incentives  to  participate  in 
other  universal  service  jnograms,  such 
as  (Connect  America  Phase  11  or  the 
Mobility  Fund  Phase  11? 

B.  (ionsnnwr  Snhsidv 

15.  Discussion.  We  seek  to  further 
develop  the  record  on  implementation 
details  regarding  how  a  portable 
consumer  subsidy  .should  he  structured, 
how  the  amount  of  the  portable 
consumer  subsidy  would  he  set,  what 
restrictions,  if  any,  should  he  placed  on 
the  service  contracts  that  are  supported 
hv  this  suhsidv,  and  how  such  a 
program  could  he  designed  to  stay 
within  a  Si 00  million  annual  budget. 

We  al.so  seek  to  further  devidop  the 
record  on  the  relative  advantages  and 
disadvantages  of  structuring  the  Remoti; 
Areas  Fund  as  a  one-time  subsidy  or  a 
monthly  retail  subsidy. 

1.  One-Time  .Suhsidv 

10.  We  seek  to  further  develop  the 
record  on  setting  the  subsidy  amount  for 
a  one-time  payment.  Satellite  and  fixed 
wireless  broadband  .services  tyjiically 
include  a  combination  of  ujjfront  and 
monthly  set-uj)  and  eiiuipment  fees.  We 
note  that  in  its  satellite  program,  RUS 
awarded  Hughes  Network  .Systems 
(Hughes)  a  grant  of  858.777.300  and 
Wildhlue  (Communications  (Wildhlue)  a 
grant  of  810.533,444.  Based  on  RIJ.S' 
estimates  of  the  numher  of  suhscrihers 
that  would  benefit  from  these  grants, 
Hughes  received  an  award  of 
a])j)roximately  8227  per  subscriber  anil 
Wildhlue  received  an  award  of 
approximately  8177  per  snh.scriher. 
Would  8200  in  one-time  suj)|)ort  per 
location  he  an  appropriate  amount  for 
the  Remote  Areas  Fund  one-time 
subsidy,  or  should  it  he  higher  or  lower? 
How  should  the  (Commission  account 
for  the  fact  that  in  some  locations, 
installation  and  other  ujifront  co.sts  may 
he  significantly  higher  (e.g..  due  to  the 
extreme  remoteness  of  a  location  or 
oh.stacles  that  may  make  it  difficult  for 
a  signal  to  reach  the  location)?  We 
encourage  commenters  to  suggest 
specific  dollar  amounts  and  provide 


.s])ei:ific  factual  information  in  su])])ort 
of  their  assertions. 

17.  How  would  adoption  of  a 
consumer  voucher  structured  as  a  one¬ 
time  payment  inijiact  jiroviders’  existing 
])ractice.s  riigarding  the  amortization  of 
installation  costs  through  monthly 
rates?  Would  this  approach  avoid 
distorting  jiroviders'  business  decisions 
regarding  the  relative  amounts  of 
upfront  and  monthly  fees  charged  to  the 
retail  consumer?  Would  this  a|)])roach 
pre.sent  any  uniipie  admini.strative 
challenges? 

18.  .Should  the  (Commission  set  forth 
pricing  and  performance  requirements 
that  would  apply  over  a  minimum 
])eriod  of  time  to  ensure  ongoing  and 
acceptable  service  to  the  consumer,  as  a 
condition  of  receiving  a  one-time 
payment?  We  note  that  RUS’  BIP 
])rogram  for  satellite  took  .siu:h  an 
ajiproach,  .setting  pricing  restrictions  on 
basic  .service  jiackages,  prohibiting 
carriers  from  reijuiring  customers  to 
enter  into  extended  contracts  (.subject  to 
certain  exciqjtions),  and  requiring 
carriers  to  offer  customer  jiremi.se 
eipiijnnent  at  no  co.st  for  all  their  service 
packages.  Would  a  similar  apjiroach  he 
appropriate  for  the  Remote  Areas  Fund? 
.Should  a  condition  of  receiving  the  one¬ 
time  payment  he  that  the  Remote  Areas 
Fund-.sup])orted  providers  offer  voice 
service  at  a  rate  not  to  exceed  the 
(iommi.ssion’s  prior  reasonable 
conqiarahility  benchmark  for  voice 
.service  for  non-rural  carriers,  i.c.. 

S3(>.52?  What  wonld  he  an  ap])roj)riate 
amount  of  time  for  such  pricing  and 
performance  reiinirements? 

19.  How  would  structuring  the 
consumer  subsidy  as  a  one-time 
payment  affect  the  nature  of 
competition  among  potential  jiroviders 
to  serve  the  consumer?  .Should  the 
Commission  adojit  any  restrictions  on 
the  ability  of  consumers  to  obtain  a  new 
one-time  subsidy  if  they  switch 
providers  after  some  amount  of  time? 
\Vould  it  he  wasteful  for  the  Remote 
Areas  F’und  to  subsidize  the  co.st  of 
installing  a  satellite  dish  or  fixed 
wireless  receiver  on  a  home  if  the 
consumer  previously  has  u.sed  a  Remote 
Areas  Fund  voucher  to  install 
eipiipment  from  another  provider?  What 
types  of  re])orting  or  other  requirements 
might  the  Commission  impo.se  to  protect 
against  waste,  fraud  and  atni.se?  For 
exam])le.  in  the  Lifeline  program, 
consumers  must  certify  that  they  will 
notify  their  service  jnoviders  within  30 
days  if  they  move  to  a  new  address. 
What  kinds  of  burdens  might  this 
reijuirement  impose  on  service 
jnoviders,  and  particularly  on  small 
Inisinesses? 
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2.  Monthly  Retail  .Sul)sidy 

20.  In  the  IISV/KIC  Tiunsfonnation 
Ovdf^r  and  FNPliM.  tin?  Cioin mission  also 
sought  comment  on  various  i.ssues 
relating  to  structuring  the  portable 
consumer  subsidy  as  “a  monthly 
amount  ecpial  to  the  dilTerence  betwecm 
the  nitail  ])rice  of  a  ‘basic'  satellite; 
voice-broadband  service  and  an 
a])pro|)riate  ref(;rence  ])rice  lor 
reasonably  comjiarable  service  in  urban 
areas.”  We  seek  to  Inrther  develop  the 
record  on  what  specific:  figure  should  be; 
used  as  the  urban  reference  ])rice. 
p(;nding  im])lc;mentation  of  the  urban 
rate  survey,  if  the  Commission  were  to 
implement  a  monthly  snbsidv? 

21.  We  note  that  the  Commission's 
j)rior  rc;asonable  comparabilitv 
Icenchmark  for  voice  service  for  non- 
rnral  carriers  was  ,$3B..'i2.  On  an  interim 
basis,  would  it  be  reasonable  to  set  the 
nrhan  refciience  price  for  voice;  at  .S.37  for 
])nrposes  of  the  Remote  Arc;as  Fund?  We 
also  note  that  several  large  fixed 
terrccstrial  providers  offer  broadband  at 
spiceds  close  to  the  Commission’s  4 
Mb])s  downstr(;am/l  Mb])s  n]).stream 
benchmark  at  pricc;s  ranging  from  ,S4.'>  to 
.$49.9.5  per  month.  Would  S(;tting  an 
nrhan  ref(;rence  ])rice  for  broadband  at 

a  somewhat  higher  level,  such  as  .$60,  be 
a  r(;asonable  interim  approach  for  the 
Rcanote  Ar(;as  Fund?  .Should  that  figure 
be;  lower  or  higher? 

22.  We  also  .s(;ek  fnrth(;r  comment  on 
what  should  be  consid(;red  “basic" 
.satellite  voice-broadband  .s(;rvice  for  the 
pnrpo.ses  of  seating  the  monthlv 
consumer  subsidy  amount.  .Satellite 
broadband  providers  offer  a  x'ariety  of 
.service  tic;rs  with  diffc;rent  usage  limits 
at  different  prieexs,  with  the  lowest  price 
offerings  currently  in  the  .$.50  range. 
Shoidd  the  Commission  deem  the 
lowest  price  offering  to  be  a  “basic” 
broadband  offering,  and  therefore  focus 
on  the  .$.50  plan  in  .setting  the  satellite 
refercaice  rate?  Should  consumers  be 
able  to  use  their  monthly  vouch(;r  to 
purc;hase  services  above;  the  basic 
offering? 

23.  How,  if  at  all,  should  the 
Commi.ssion  take  into  account  the  costs 
of  installation  and  other  upfront  costs  as 
part  of  a  monthlv  retail  snbsidv?  For 
instance,  should  the  representative 
r(;tail  rate  be  determined  by  adding 
tog(;th(;r  the  monthly  .service  amount 
plus  any  upfront  f(;es,  amortized  over  a 
two-year  j)eriod? 

24.  .Satellite  broadband  service  rates 
provide  a  us(;ful  framework  for  setting 
the  portable  consumer  snbsidv  amount 
b(;canse  they  are  generally  uniform 
nationwide.  However,  we  acknowledge 
that  terrestrial  wireless  or  wireline 
service  jiroviders  may  be  viable 


providers  for  certain  remote  areas  and 
may  choose  to  participate  in  the  Remote 
Ar(;a.s  Fund.  Civen  that  these  .service 
])roviders  can  charge  rat(;.s  that  vary  by 
geogra])hy,  we  seek  comment  on 
whether,  and  if  so.  how  to  account  for 
these  varying  rates  when  .setting  tin;  rate 
that  will  be  compar(;d  to  reasonably 
com])arable  .services  in  urban  areas. 

25.  How,  if  at  all.  should  tlu;  usage 
amounts  as.sociated  with  wir(;l(;ss 
broadband  services  in  urban  areas  be 
factored  into  such  an  adjustment? 

3.  Applying  the  .Subsidy  to  Consumer 
Bill 

2().  Regardless  of  whether  the 
Commi.ssion  structures  the  Remote 
Areas  Fund  as  a  one-time  or  monthlv 
subsidy,  we  seek  further  comment  on 
measures  to  ensure  the  consumer 
receives  the  fvdl  benefit  of  the  subsidy. 

27.  To  discourage  service  providers 
from  raising  their  rates  in  responsi;  to 
the  availability  of  a  consumer  subsidy, 
the  Commission  sought  comment  in  the 
VSF/KXJ  Transfornudion  Ordar  and 
FNPHM  on  r(;(iniring  “each  ETC  to 
(;.stabli.sh  an  ‘anchor  price'  for  its  basic 
service  offering — including  installation 
and  (;(iui])ment  charges — as  a  condition 
of  eligibility  to  receive  Remote  Areas 
Fund  support.”  .Should  the  Remote 
Areas  Fund-sui)port(;d  ])rovider  be 
re(|uired  to  apj)ly  tlu;  di.scount  to  the 
provider's  best  available  rates,  including 
any  discounts  or  ])romotions,  at  the  tinu; 
tlu;  consunu;!'  sub.scrihes  to  the  .service? 
How  could  the  Commission  structure 
this  r(;(juirement  to  ])r(;vent  service 
providers  from  ca|)turing  the  subsidy 
and  not  j)a.ssing  it  on  to  the  consumer? 
How  could  it  be  structured  so  that  it 
could  be  audited  to  verify  that  providers 
are  in  fact  providing  consumers  their 
best  availal)le  rates? 

4.  Restrictions  on  Extended  Contracts 

28.  As  the  Commi.ssion  noted  in  the 
F\’PnM,  certain  satellite  providers 
require  that  consumers  enter  into  24- 
month  contracts  when  they  subscribe  to 
their  services.  VVe  seek  to  further 
develop  the  record  on  issues  relating  to 
the  use  of  extended  contracts  by  Remote 
Areas  Fnnd-.support(;d  providers. 

2t).  If  Remote  Areas  Fund-sup])orted 
providers  are  permitted  to  (;nt(;r  into 
extended  contracts  with  consumers 
receiving  Remote  Areas  Fund  subsidies, 
should  the  maximum  j)ermitted  contract 
term  be  24  month.s?  VVe  note  that  in 
implementing  its  satellite  broadband 
jjrogram,  RII.S  only  ])ermitted  awardees 
to  enter  into  one-year  contracts  in 
certain  circumstances.  Doi;s  the  answer 
depend  on  whether  the  (k)mmi.s.sion 
structures  the  Remote  Ar(;as  Fund  as  a 
one-time  payment  or  a  monthly 


subsidy?  If  the  Commission  provides 
portable  consumer  subsidies  for 
extt;nded  contracts,  how  should  it 
handle  early  termination  fees? 

C.  (Jonsinnar  Fligibilitv  for  tha  Painota 
Araas  Fund 

30.  Discussion.  .$hould  the 
Commi.ssion  adopt  the  same  definition 
for  household  for  purjxxses  of  the 
Remote  Areas  Fund  as  it  did  for  l.ifeline 
and  as.sociated  implementing 
regulations? 

31.  .Should  the  Commission  recpiire 
t:on.sumer  .self-certifications  that  they  do 
not  have  terre.strial  hroadhand  available 
at  their  home  meeting  defined 
retiuirements  (i.c.,  for  capacity,  latency, 
usage,  and  j)rice)  as  a  })recondition  to 
receiving  the  Remote  Areas  Fund 
consumer  subsidy?  Are  there  any  other 
specific  mec:hanism.s  the  Commission 
should  adoj)t  to  ensure  that  Remote 
Areas  funding  does  not  go  to  consumers 
that  already  have  terrestrial  broadband 
that  meets  the  Coinmi.ssion's 
ri;(]nir(;ment.s? 

32.  .Should  consumers  be  retpiired  to 
.self-certifv  that  they  an;  using  Remote 
Areas  Fund  support  at  their  primary 
address?  If  consumers  are  found  to  be 
making  fakse  .self-certifications,  should 
tlu;  Commission  impose  penalties  for 
such  fakse  statements  and 
mi.srepr(;.s(;ntat  ions''’ 

33.  If  the  Commission  did  require 
primary  addr(;.ss  .self-certifications, 
would  it  b(;  reasouahle  to  employ 
Lifeline  re(|nirement.s  (e.g.,  3()-dav 
moving  notifications,  a  prohibition  on 
F.O.  box  addres.ses.  and  a  r(;(iuirement 
that  applicants  provide  both  a  primary 
address  and  billing  addr(;s.s)  to  impo.se 
the  primary  address  re.striction?  How 
should  the  Commi.ssion  account  for 
certain  groujjs  like  seasonal  workers 
that  may  make  fretpient  moves  hetw(;en 
resiliences? 

34.  If  the  Commi.ssion  requires 
consumers  to  suhmit  a  certification 
pursuant  to  a  one  Remote  Areas  Fund 
suhsidy  per  household  or  primary 
address  re.striction.  should  the  service 
provider  be  responsible  for  collecting 
and  verifying  the  certification?  We  note 
that  IkSAC  is  in  the  process  of 
developing  a  dataha.se  to  verify  that 
households  do  not  receive  more  than 
one  Lifeline  subsidy.  .Should  IJ.SAC  akso 
develoj)  a  database  of  Remote  Areas 
Fund-eligible  hou.seholds  with 
associated  addre.sses,  and  could  the 
Lifeline  databa.se  be  expanded  for  this 
purpo.se  in  a  cost -effect  ivi;  way?  What 
steps,  if  any,  should  II.SAC  or  ETCs  take 
to  verify  .self-certifications  in  the  interim 
while  tin;  database  would  be  developed? 
\\^;  also  seek  comment  on  wheth(;r  the 
costs  to  ETCs  or  the  Administrator  of 


Federal  Register / Vol.  78,  No.  26 /Thursday,  February  7,  2013 / Ih’oposed  Rules 


9023 


verifying  eertifieations  against  such  a 
database  or  other  data  source  would 
outweigh  any  potential  savings 
as.s(H:iate(l  with  restricting  Remote  Areas 
Fond  support  to  one-j)er-household 
and/or  j)riinarv  addres.ses. 

3!5.  If  a  database;  is  einploved,  should 
RIX'.s  h(!  nuiuired  to  collect  the  data  for 
the  database;  from  their  custe)mers?  He)w 
e:an  the  C.eanmi.ssie)!!  ensure;  that  eiata 
that  are;  submitted  te;  tlie;  elatahase  by 
inXls  are;  unifeerm?  As  an  alternative  te; 
cr(;ating  a  elataha.se  or  utilizing  an 
i;.\paml(;el  version  e)f  USACi's  Lifeline 
elataha.se.  are  there;  e)ther  ty|)e;s  of  te)e)ls 
e)r  eiata  se)ure:(;.s  that  l)SA('  or  ETCs 
e;oidel  rely  on  te)  verify  consumers’ 
aelelress(;s? 

/T  Di^si<>ning  the  Remote  Areas  Fund 
Within  a  Set  Budget 

36.  Fiiscussion.  Rece)gnizing  that  the; 
answer  ele;jK;nels  e)n  the  le;vel  of  subsidy 
pre)vieie;d.  what  we)ulel  he;  the;  financial 
im])act  e)f  making  all  census  hloc:ks 
she)wn  as  unse;rve;el  are;as  e)n  the 
Natie)nal  Bre)aelhanel  Map  eligible  ie)r 
Reane)te;  Are;as  Funel  suppe)rt.  until 
ele;|)le)vment  e)e:curs  in  those;  are;as, 
whe;the;r  thre)ugh  .su])pe)rt  fre)m  imiv(;r,sal 
service  e)r  thre)ugh  market  fe)rce;s?  fle)w 
likely  is  it  that  the  Ceanmi.ssiejn  we)ulel 
ne;e;el  te)  limit  the;  numhe;r  e)f  le)catie)ns  in 
re;me)te  an;as  that  will  he;  eligible  fe)r 
support  te)  stay  within  a  elefineel  budget? 
If  .so.  what  criteria  she)ulel  the 
Ce)mndssion  use;  te)  ele;te;rmine  which 
re;me)te  are;as  will  re;e;e;ive;  su])])e)rt  anel 
which  will  ne)t?  If  the  eleananel  fe)r  the; 
Reaneete;  Are;as  Funel  were  te)  exe:e(;el  a 
ele;fineel  SlOO  millie)))  annual  huelge;t. 
.she)ulel  the  Ce)mmis.sie)n  re;e;valuate  anel 
.set  a  highe;r  huelget  fe)r  the  fe)llowing 
year.  e)r  she)ulel  the  (ie)mmissie)n  a(le)j)t  a 
.Slot)  million  hard  caj)  in  interest  of 
pre)moting  rise:al  re;spe)nsihilitv  anel 
e:e)ntrolling  the  e)verall  size;  e)f  the 
unive;rsal  service  budget? 

F.  Seivice  Providers  Eligible  To  Receive 
Sni)})ort  From  the  Remote  Areas  Fund 

37.  Discassion.  Sheeulel  the 
Ceanmi.ssion  impe)se  re;eiuire;me;nts  to 
stanelarelize  the;  reapiireel  .she)wings  to  he; 
ele;.signateel  an  ETC  te)  participate  in  the; 
Re;mote  Ar(;a.s  Fund,  the;  pre)e:e;dural 
aspeaXs  e)f  the;  ET(’  aj)plie;atie)n  pre)e;e;.ss, 
the;  time  .stat(;.s  take;  te)  re;vie;w  ETC 
a|)plicatie)ns.  the;  criteria  .stat(;s  use  te) 
e;valuate  Rffi  applie;atie)ns.  anel  the; 
e)hligatie)ns  that  state;s  plae:e  e)n  ETCs?  If 
se),  what  s|)e;e:ifie:  n;(pdre;nu;nt.s  should 
l)e;  aele)pte;d?  The;  Natie)nal  Cable  & 
Te;le;e;omnmnicatie)ns  Asse)ciatie)n 
|)re)po.se;s  that  ETC  a])plie:ation.s  he; 
eU;eme;d  grant(;d  within  30  elays  e)f  filing; 
would  a  more  r(;a.se)nahle  time  frame  fe)r 
such  a  re;epdrement  he  60  or  ‘)0  days? 


38.  E'FCs  that  re;e:e;ive;  R(;me)te  Ar(;as 
Funel  sup])e)rt  will  he;  re;eiuire;el  te) 

])re)vide;  ve)ice;  serviea;.  VVe  seek  to 
ui)elate  the;  re;e:e)rel  e)n  the  epiality  e)f  the; 
ve)ie;e  se;rvice;  that  satellite  pre)vieiers  anel 
wirele;ss  Internet  .Servie:e;  Fre)vielers 
(WLSFs)  are;  able  te)  e)ffe;r  te)elav.  anel  e)ver 
the  next  twelve  me)nths.  VVe  note  that 
ne)thing  in  the  Ce)mmi,ssie)u's  e;xi.sting 
re;gulatie)ns  we)ulel  pre;e:luele  ineaunhent 
ve)ic:e  ])re)viele;rs  that  have  alreaelv 
receiveel  an  I'iTC  designatie)n  anel  wlu) 
wish  te)  re.se;ll  satellite  hre)aelhand 
service;s  e)r  e)ther  wire;le;ss  hre)a(lhanel 
se;rvie:e;s  fre)m  ree;eiving  Re;me)te;  Are;as 
funeling,  assuming  such  servie:es  me;e;t 
specifie;(l  performance  re;(pdreme;nts. 
Wdiat  is  the;  likelihe)e)el  that  sate;llite 
provi(le;rs  anel  VVISFs  we)ulel  enter 
partne;rships  with  traditional  veeice 
providers,  i.e.,  incumhe;nt  telephone 
companies,  to  fulfill  voice  ohligatie)ns  in 
are;as  eligible  fe)r  Remote  Are;as  funding? 

F.  Performance  Reciinrements  for 
Remote  Areas  Fnnd-Supj)orted  Sendee 
Providers 

30.  Discussion.  The;  lnt{;rnatie)nal 
Te;le;ce)mmimie:atie)n  l)nie)n  has  ne)te;d 
that  while;  late;ne;y  ele;lays  above;  400 
milli.se;e:e)nels  are  unae:ce;ptahle;  for 
ne;twe)rk  ])lanning.  late;ncy  u])  te)  300 
millise;e:e)nels  pre)viele;.s  ae:ce;ptahle;  ve)ie;e; 
epiality  fe)r  me).st  use;rs  with  an 
increasing  numhe;r  e)f  u.sers  he;e:e)ndng 
eli.ssatisfieel  if  latene;v  e;xce;e;els  300 
millise;e:e)nel.s.  na.se;el  e)n  this  iide)rmatie)n. 
we  se;ek  e:e)mment  e)n  an  aj)|)re)priate; 
latene;y  stanelarel  fe)r  the;  Re;me)te  Areas 
Funel.  He)w  shoulel  the  Ce)mmissie)n 
aelelr(;.ss  the  incre;aseel  latency 
e;xpi;rience;el  eluring  elouhle  he)i)  e:alls? 

40.  VVe;  akse)  .seek  to  furthe;r  eleve;le)j) 
the  recorel  e)n  setting  re;eiuire;(l  usage 
alle)wane:es  fe)r  pre)vielers  ])artici])ating 
in  the  Remote  Are;as  Funel.  VVe  have  not 
yet  e;stahlislu;el  ndnimum  u.sage 
r(;eiuirements  that  will  apj)ly  to  prie;e; 
cap  e:arriers  that  elect  to  make;  a 
stat(;wiele  ce)mndtment  te)  serve  are;as  in 
Fha.se  11.  Civen  the  Ce)mmissie)n’s 
re;e:ognitie)n  that  it  may  he:  aj)pre)priate  to 
“me)ele:stly  relax”  j)e;rfe)rmane;e 
ree|uirements  in  areas  suppe)rteel  by  the 
Reme)te;  Are;as  Funel.  what  ele)wnward 
adjustme;nts  we)ulel  rei)re:se;nt  an 
appre)j)riate  balancing  of  the;  “eexmomic 
anel  te:e;hnie:al  e:h!iracte;ristie;.s  of 
netweerks”  like;ly  to  .se:rve:  the;  me)st 
reme)te;  are;as? 

41.  We  ne)te  that  ae:e:e)reling  te)  e)ne 
se)ure;e,  eluring  the;  sece)nel  half  e)f  2012. 
the  me;elian  me)nthly  eiata  e;e)nsum])tie)n 
fe)r  fixeel  services  in  Neerth  Amerie:a  was 
16.8  CB  ])e;r-suhse:riher.  Anel  acce)reling 
te)  re;cent  Ce)mmis.sion  si)e;eel  te;.sting 
eiata,  75  i)ercent  e)f  surve;ye;(l  D.SL 
suh.se:rihers  in  April  2012  use;d  less  than 
20  CI3  per  month.  Giveai  this  hi.storie:al 


data  and  inelustry  foree;asts  fe)r  future 
u.sage,  what  usage  alle)wane:e  she)ulel  he; 
a  reepdreel  minimum  le)r  pre)vielers 
])artie:ipating  in  the;  Re;me)te;  Areas  f  unel? 
\Ve)ulel  20  CB  he  an  aj)pre)])riate  u.sage 
alle)wance  re;eiuire;menl  ie)r  the  Reme)te 
Areas  Funel,  at  lea.st  in  its  initial 
imple;me;ntatie)n?  .Shoulel  the 
Ce)mmis.sion  ])e;rie)elie;ally  aeljust  the 
Reme)te;  Areas  Fund  usage  alle)wane:e: 
re;(piire;nu;nt  to  re;ile;ct  ce)nsume;r 
he;havie)r.  anel  if  so,  he)w  e)fte;n? 

Cl.  Accoantabiiitv  and  Oversight 

42.  Discussion.  .Shoulel  any  of  the  47 
CFR  .^)4.313  repe)rting  reepnreanents  not 
ap])ly  or  he  tailored  for  Reme)te  Areas 
Fund  recipients?  For  example,  is  the 
re;epdrement  that  ETCs  repe)rt  cle;taileel 
information  about  outages,  anel  the; 
numher  of  exanplaints  they  ree:eive  per 
1.000  conneeXions.  rea.se)nahle  fe)r 
Re;me)te  Areas  Fund-su])])e)rte(l 
partici])ants?  Is  the;re  a  ne;e;el  te)  re;ejuire; 
a  five;-ve;ar  huilel-e)ut  ])lan  in  a  situatie))) 
where;  the  suhsiely  is  strueXureel  as  a 
e;e)nsumer  suhsiely.  rathe;r  than  a  su])])lv- 
siele;  suhsiely  for  eleple)yment?  While 
ree:e)gnizing  there  are  funelamental 
eliiie;re;nces  between  the  Lifeline 
])re)gram  anel  Ce)nne;eX  America  high-e;e)st 
pre)grams.  are;  the;re  les.sons  that  the; 
Ce)mmissie)n  conld  learn  from  Lifeline’s 
aelmini.stratie)!)  of  e:onsumer  suhsielie;s? 
Wdiat  measures  we)uld  the;  Ce)mmission 
ne;ed  to  ])ut  in  plae:e  te)  ensure  that 
suhsielie;s  are;  ne)t  fle)wing  te)  e;e)nsume;rs 
that  are  alre;aely  serveel  by  terrestrial 
hre)adhanel  meeting  the  Ce)mmi.ssie)n’s 
hre)aelhand  s])e;e;d  he;ne;hmark?  What 
.s])e;e:ifie:  kinels  e)f  ele)e;uments  she)ulel 
Reme)te  Areas  Funel  participants  he 
required  to  retain  in  oreler  to  facilitate 
IJSAC’s  auelits  anel  inve.stigations  e)f 
funding  reeXpients?  .Should  Remote 
Areas  Fund  partie;i])ants  he  re;quireel  te) 
maintain  elate  stamped  screen  shots  of 
\\X;h  site  aelvertisements  and/or  other 
(loeaunentary  evielenex;  of  prieang, 
inedueling  he)th  ])uhli.shed  anel 
uni)id)lishe;el  rate;s  available  upeen 
re;eiue;.st.  to  facilitate  the;  ability  of 
aueliteers  te)  e;nsure;  that  eionsumers  have; 
the  henefit  e)f  he;st  availahle:  rate:.s? 

III.  Pre)e;e;dural  Matters 

A.  Initkd  Regulatory  Flexibility  Act 
Aindvsis 

43.  The;  USF/IOO  Transformation 
Order  and  FNPRM  inedueleel  an  hdtial 
Re;gulate)rv  l‘’le;xihility  Analysis  (IRFA) 
pursuant  te)  .1  U.S.C.  603,  e;xple)ring  the; 
l)e)te;ntial  impaeX  on  small  e:ntitie;s  e)f  the; 
Ce)mmissie)n’s  pre)|)e).saL  VVe;  invite 
parties  te)  file;  e:e)mme;nts  on  the  IRFA  in 
light  e)f  this  aelelitional  ne)tie;e. 
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li.  Initial  Paptu  work  Haduction  Act  of 
tf)f)5  Analysis 

44.  This  l^iihlie  Notice  contains 
information  collection  re(|uirements 
snhj(!ct  to  tlu!  Paperwork  Kculnction  Act 
of  lUn.'l  (PRA).  Public  Law  104-1.3  that 
were  originally  jn’oposed  in  the  VSF/ 
ICC  Transformation  Order  and  FNPRM. 
The  VSF/ICC  Transformation  Order  and 
FNPRM  was  snhinitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  .section  3.'507(d)  of  the 
PRA.  OMB,  the  general  public,  and 
other  Federal  agencies  were  invitcul  to 
comment  on  the  new  information 
colleOion  reqinrements  contained  in 
that  proceeding  and  referenced  in  this 
Public  Notice. 

C.  Filing  Reejnirements 

4.').  Interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  indicated  on  the  first 
l)age  of  this  document.  Comments  are  to 
refenaice  VVC  Doc:k(4  Nos.  l()-t)()  and 
DA  13-69  and  may  he  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS).  Electronic  Filing 
of  Documents  in  Rnlemaking 
Proceedings,  63  FR  24121,  Mav  1.  1998. 

■  Electronic  Filers:  (Comments  may  he 
filed  electronit:ally  using  the  Intermit  hv 
acce.ssing  the  ECFS:  http:// 

fja  I  If  OSS  .fee.  go  \  ’/ecfs2/. 

■  Paper  Filers:  Parties  who  choose  to 
file  by  ])aper  must  file  an  original  and 
one  copy  of  each  filing. 

■  Filings  can  he  sent  by  hand  or 
me.ssenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail.  All 
filings  must  he  addressed  to  the 
Commission’s  Secretary.  Office  of  the 
Secretary,  F^ederal  Communications 
Commi.ssion. 

■  All  hand-delivered  or  messenger- 
delivered  paper  filings  for  the 
Commi.ssion’s  Secretary  must  he 
delivered  to  FCC  Headquarters  at  445 
12th  St.  SVV.,  Room  T\Y-A325. 
Washington.  DC'2()554.  The  filing  hours 
are  8:00  a.m.  to  7:00  i).m.  All  hand 
deliveries  mu.st  he  held  together  with 
rnhher  hands  or  fa.steners.  Any 
envelopes  and  boxes  must  he  disjjosed 
of  before  entering  the  building. 

■  C.ommercial  overnight  mail  (other 
than  II.S.  Postal  Service  Ex])ress  Mail 
and  Priority  Mail)  must  he  sent  to  9300 
East  Ham])ton  Drive,  Ca})itol  Heights, 
MD  20743. 

■  U.S.  Postal  Service  first-class, 
Expre.ss,  and  Prioritv  mail  must  he 
addressed  to  445  12th  Street  SW., 
Wa.shington,  DC.  20554. 

In  addition,  we  recpiest  that  one  cojiy 
of  each  pleading  he  sent  to  each  of  the 
following: 


(1)  Ted  Burmeister, 
Telecommunications  Access  Poliev 
Division,  Wireline  (Competition  Bureau, 
445  12th  Street  SW.,  Room  5-A445, 
Washington,  IXC  20554:  email: 

Theodore. Rnrmeister®  fee. gov: 

(2)  Heidi  I.ankau, 

Telecomnmnications  Access  Poliev 
Division.Wireline  (Conqietition  Bureau, 
445  12th  Street  SW..  Room  .5-B511, 
Washington.  IXC  20554:  email: 

I  leidi.Lankan@fcc.gov: 

(3)  (Charles  Tyler, 

Telec:onnnnnication,s  Access  Policy 
Division,  Wireline  (Comj)etition  Bureau, 
445  12th  Street  SW..  Room  .5-A452, 
Washington,  DC  20554:  email:  mail  to: 
Charles.  T vler@fcc.gov. 

46.  People  with  Disabilities:  To 
request  materials  in  accessible  formats 
for  people  with  ilisahilities  (braille, 
large  |)rint,  electronic  files,  audio 
format),  send  an  email  to  fcc504@fcc.gov 
or  call  the  Consumer  &  Covernmental 
Affairs  Bureau  at  202-418-0530  (voice), 
202^18-0432  (tty). 

47.  This  matter  shall  he  treated  as  a 
“permit-hut-disclose”  jiroceeding  in 
accordance  with  the  (Commission’s  e.v 
parte  rules.  Persons  making  ex  parte 
presentations  mu.st  file  a  co])v  of  anv 
written  presentation  ora  memorandum 
summarizing  any  oral  jiresentation 
within  two  business  davs  after  the 
presentation  (unless  a  different  deadline 
applicable  to  the  Sunshine  ])eriod 
a])])lies).  Persons  making  oral  ex  parte 
presentations  are  remimled  that 
memoranda  summarizing  the 
jiresentation  must  (1)  li.st  all  ])ersons 
attending  or  otherwi.se  participating  in 
the  meeting  at  which  the  ex  parte 
presentation  was  made,  and  (2) 
summarize  all  data  presented  and 
arguments  made  during  the 
presentation.  If  the  presentation 
consisted  in  whole  or  in  ])art  of  the 
jjresentation  of  data  or  arguments 
already  reflected  in  the  presenter’s 
written  comments,  memoranila  or  other 
filings  in  the  proceeding,  the  pre.senter 
may  provide  citations  to  such  data  or 
arguments  in  his  or  her  jjrior  comments, 
memoranda,  or  other  filings  (specifying 
the  relevant  ])age  and/or  paragraph 
numbers  where  such  data  or  arguments 
can  he  found)  in  lien  of  summarizing 
them  in  the  memorandum.  Documents 
shown  or  given  to  (Commission  staff 
during  ex  jHirte  meetings  are  deemed  to 
he  written  ex  parte  presentations  and 
must  he  filed  consistent  with  rule 
section  1.1206(1)).  In  proceedings 
governed  hv  rule  .section  1.49(f)  or  for 
which  the  (Commission  has  made 
available  a  method  of  electronic  filing, 
written  e.x  parte  presentations  and 
memoranda  summarizing  oral  ex  parte 
j)resentations,  and  all  attachments 


thereto,  must  he  filed  through  the 
electronic  comment  filing  svstem 
available  for  that  proceeding,  and  must 
he  filed  in  their  native  format  (e.g.,  .doc. 
.xml,  .ppt.  searchable  .julf).  Participants 
in  this  proceeding  should  familiarize 
themselves  with  the  (Commission’s  ex 
parte  rules. 

Fedenil  (Coniiiumieiitions  (Coiniiiissioii. 

'i'roni  B.  Ilarkraclor, 

Division  Chief.  Teleconimn nicnl ions  Access 
Poliev  Division.  Wireline  Competition  linre.nn. 
|FK  Doc.  2(n:{-()2()»()  Mliul  2-{i-i:e  8:4.'i  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

PIN  0648-BC10 

Sea  Turtle  Conservation;  Shrimp 
Trawling  Requirements 

agency;  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
(Commerce. 

ACTION:  Proposed  rule:  withdrawal. 

SUMMARY;  We  (NMFS)  have  determined 
that  a  final  rule  to  withdraw  the 
alternative  tow  time  re.striction  and 
reepnre  all  .skimmer  trawls,  pusher-head 
trawls,  and  wing  nets  (butterfly  trawls) 
rigged  for  fishing  to  u.se  turtle  excluder 
devices  (TEDs)  in  their  nets  is  not 
warranted  at  this  time.  Thus,  we  are 
discoutinuing  our  Environmental 
Review  process  under  the  National 
Environmental  Policy  Act  (NEPA)  and 
do  not  intend  to  pre])are  a  Final 
Environmental  Impac:t  Statennent  for 
this  Action.  We  therefore  withdraw  our 
proposed  rule  to  re(pnre  TEDs  in  the.se 
ves.sels  j)uhlished  May  10.  2012,  in  the 
Federal  Register. 

DATES:  The  proi)osed  rule  published  on 
May  10.  2012  (77  FR  27411),  is 
withdrawn  as  of  F'ehruary  7.  2013. 

FOR  FURTHER  INFORMATION  CONTACT; 
Michael  Barnette,  727-551-5794. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  10.  2012.  we  published  a 
pro])osed  rule  (77  FR  27411)  that  would 
rec]uire  all  .skimmer  trawls,  pusher-head 
trawls,  and  wing  nets  (butterfly  trawls) 
to  u.se  TEDs  in  their  nets.  Snh.secpiently, 
a  notice  of  availability  on  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  Reduce  Incidental  Bycatch  and 
Mortality  of  Sea  Turtles  in  the 
Southea.stern  U.S.  Shrimj)  Fi.sheries  was 
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|)ul)lisho(l  on  May  18.  2012  (77  FR 
20(i3r»).  The  coininent  j)erio(ls  ibr  tlu; 
pr()|)o.se(l  rule  and  DFIS  ended  on  )uly 
0  and  )uly  2.  2012.  respectively. 

We  priipared  the  IIFIS  and  ])ro|)osed 
ride  in  response  to  elevated  sea  turtle 
.strandings  in  the  Northern  (lull  ol 
Mexico,  particularly  throughout  the 
Mississijipi  Soinul  area,  in  2010  and 
2011.  Necropsy  results  indicated  a 
significant  ninnher  ol  stranded  turtles 
from  both  the  2010  and  2011  events 
likely  perished  due  to  forced 
submergence,  which  is  commonly 
associated  with  fishery  interactions.  The 
mo.st  likelv  can.se  of  the  strandings  was 
thought  to  he  the  shrimp  fisheries,  and. 
in  particular,  the  inshon;  skimmer  trawl 
fisheries:  for  the  inirjioses  of  this  notice, 
skimmer  trawls,  jnisher-liead  trawls, 
and  wing  nets  (hiitterfiy  trawls)  will  he 
collectively  refiirred  to  as  skimmer 
trawls  or  as  the  skimmer  trawl  fisheries. 
Skimmer  trawlers  are  currently 
authorized  to  n.se  alternative  tow  times 
in  lieu  of 'I'FDs.  pursuant  to  .'iO  CFR 
223.20ti(d)(2)(ii){A)(.'l).  The  alternative 
tow  time  restrictions  limit  tow  times  to 
a  maximum  of  .'j.'j  minutes  from  April  1 
through  October  31.  and  75  minutes 
from  Novemh(!r  1  through  March  31. 

Till!  DFIS  and  propo.sed  rule  noted 
compliance  issniis  with  the  alternative 
tow  time  restrictions  by  .skimmer  trawl 
ves.sels.  which  could  result  in  mortality 
of  sea  turtles.  Rased  on  new  information 
di.scnssed  below,  onr  previous 
conclusions  regarding  the  impact  of 
non-comj)liance  with  tow  time 
re.strictions  in  the  skimmer  trawl  lleet 
were  likely  overly  conservative  and  the 
DHIS  mortality  estimates  likelv  do  not 
reflect  actual  fishery  impacts  on  sea 
turtles. 

At  the  time  the  DKIS  was  prepared, 
we  had  extremely  limited  information 
on  the  effects  of  the  skimmer  trawl 
fisheries  on  sea  turtle  populations. 
During  this  past  summer,  we  shifted 
oh.server  effort  from  the  offshore  otter 
shrim|)  trawl  fishery  to  the  in.shore 
.skimmer  trawl  fisheries  in  the  Northern 
(jiilf  of  Mexico  to  obtain  more 
information  on  the  jiotential  impacts  to 
.sea  turtle  populations,  between  Mav 
and  )uly  2012.  oh.servers  reported  the 
cajiture  of  24  sea  turtles  on  skimmer 
trawl  vessels,  all  of  which  were  Kemji's 
ridlev  sea  turtles.  Tow  times  ranged 
from  24  to  128  minutes,  with 
approximately  20  percent  being  over  70 
minutes,  with  an  average  tow  time  of  .17 
minutes.  While  only  3.1  percent  of  tows 
were  within  the  retjuinul  11-minute  tow 
time  limit,  all  .sea  turtles  were  relea.sed 
alive.  One  turtle  was  initiallv  comalo.se 
hut  Ixicame  active  while  on  deck  before 
release.  Additionally,  all  observed  .sea 
turtles  were  small,  juvenile  sjiecimens. 


and  ajiproximately  18  percimt  of  these 
turtles  had  a  body  depth  that  could 
allow  them  to  pass  between  the  re(]nired 
maximum  4-inch  bar  siiacing  of  a  TKD. 

Using  catch  per  unit  effort  ((IFUF) 
from  the  recent  summer  observer 
covmage.  we  completed  new  estimates 
of  sea  turtle  ca])tnres  within  the  (hilf  of 
Mexico  skimmer  trawl  fisheries. 
Additionally,  we  applied  a  summer 
mortality  rate  based  on  the  2012 
oh.server  data  to  calculate  estimated 
mortalities  of  sea  turtles  within  the 
skimmer  trawl  fisheries  currently 
o]K!rating  without  TKDs.  While  all 
olxserveil  sea  turtle  captures  were 
released  alive,  one  turtle  was  originally 
boated  in  a  comatose  state.  Ba.sed  on 
National  Research  Council  (1000) 
recommendations,  this  turtle  was  scored 
as  a  mortality  to  he  conservative  and 
account  for  real-world  fishery 
conditions  where  turtles  mav  not  be 
properly  re.suscitated  before  being 
released. 

To  evaluate  the  effects  of  reiiuiring 
TEDs  in  the  (ndf  of  Mexico  skimmer 
trawl  fisheries,  we  modified  our 
approach  from  the  Dl'dS  based  on  ail  vice 
from  the  .Southeast  Fisheriiis  Science 
Center’s  (.S1<3'’.SC',)  regarding  the 
utilization  and  limitations  of  the 
summer  oh.server  coveragi;  data.  The 
new  approach  accounted  for  the 
significant  ninnher  of  small  turtles  that 
might  pass  between  the  deflector  bars  of 
a  TED  and  hack  into  the  hag  of  the  trawl 
net.  and  also  examined  less  ojitimistic 
com])liance  .scenarios  should  TEDs  he 
reipiired  in  the  skimmer  trawl  fisheries. 
.Since  the  majority  of  skimmer  trawls 
operate  in  Eonisiana  state  waters  where 
federal  Tfdl  reiiuirements  are  not 
enforced  by  Louisiana  state  law 
enforcement  (due  to  state  legislation  and 
significant  resistance  to  the  original  sea 
turtle  conserx  ation  efforts  in  the  shrimp 
fishery),  we  would  not  expect  high 
comjiliance  immediatelv  following 
liotential  rule  imjilenientation.  Wliile 
compliance  has  likely  llnctnateil  over 
the  years,  it  took  the  offshore  otter  trawl 
fishery  over  20  years  of  implementation 
and  2  years  of  intensive  outreach  and 
enforcement  efforts  to  achieve  an 
estimated  84  iiercent  TED  effectiveness 
rate.  Therefore,  we  estimated  sea  turtle 
captures  and  mortalities  under  a 
liotential  TED  reiiuirement  for  the 
skimmer  trawl  fisheries  ba.sed  on 
staggered  rates  of 'I’ED  effectiveness. 
.S|)ecifically,  we  a.ssiimed  T1‘]D 
effectiveness  would  he  til  percent  for 
years  1-2  following  im])lementation.  71 
percent  for  years  3-4,  and,  ultimatelv, 

84  percent  for  year  1  and  into  the  future. 
To  account  for  the  issue  of  small  turtles 
])otentially  passing  through  the  dellector 
liars,  we  estimated  a  range,  assuming 


that  roughly  one-third  to  one-half  of  the 
small  turtles  would  not  he  excluded  by 
the  TED  hut  would  jiass  through  the 
bars  aud  he  exposeil  to  a  higher 
mortality  rate  in  the  hag  of  the  trawl. 

Akso.  the  mortality  rate  for  small 
turtles  that  jiass  through  the  bars  and 
into  the  hag  of  the  net.  and  for  other 
turtles  that  do  not  escape  the  TED  due 
to  compliance  issues  that  impact  TEDs’ 
effectiveness,  was  based  on  long  tow 
times  (i.e..  102  minutes)  as  modeled  by 
.Sasso  and  Epperly  (2000).  The 
assum]ition  is  that  with  an  installed 
TED.  vessels  would  not  he  limited  by  a 
11  or  71  minute  tow  time  (depending  on 
.season),  and  would  likely  low  for  longer 
periods.  However,  actual  tow  times  may 
lie  dictated  by  environmental  conditions 
(e.g.,  debris  issues)  or  navigational 
reiiuirements  (e.g.,  tight  or  irregular 
water  bodies,  such  as  bayous  along  the 
Louisiana  coast).  In  areas  where  ve.ssels 
need  to  clear  their  nets  of  debris  or  raise 
their  gear  to  navigate,  tow  times  may  he 
on  average  shorter  than  compared  to 
.skimmer  vessels  operating  in  larger, 
open  water  hodies  (e.g..  Mississippi 
.Sound).  Therefore,  based  on  past 
experience  recording  tow  times  prior  to 
the  observer  coverage,  we  determined  a 
mortality  rate  corresponding  to  a  tow 
time  of  102  minutes  accounted  for  the 
potential  changes  in  fishing  behavior  as 
a  result  of  the  propo.sed  rule. 

The  revi.sed  capture  and  mortality 
estimates  indicated  the  (hilf  of  Mexico 
skimmer  trawl  fisheries  result  in  1.803 
.sea  turtle  mortalities  per  year  as  they 
currently  operate  (versus  2.()()(i-(i,38(i 
sea  turtle  mortalities  estimated  for  the 
(lulf  of  Mexico  in  the  DEIS).  Sea  turtle 
mortalities  resulting  from  the  (nilf  of 
Mexico  skimmer  trawl  fisheries  under  a 
with-TED  scenario  were  e.slimated  to  he 
1.077-2.210  for  years  1-2;  1.178-1.811 
for  years  3-4;  and  1 .217-1 .130  for  years 
1  and  on. 

In  contrast  to  the  estimates  included 
in  the  DELS,  the  revi.sed  capture  and 
mortality  estimates  indicate  that  the 
potential  benefits  of  a  TED  reiiuirement 
in  the  Uiilf  of  Mexico  skimmer  trawl 
fisheries  are  significantly  le.ss  than 
previously  estimated  in  the  DELS. 
Therefore,  given  the  potentially 
significant  economic  ramifications  a 
TED  requirement  wiiiild  have  on 
fishermen  participating  in  the  inshore 
skimmer  trawl  fisheries  c.omhined  with 
highly  uncertain  ecological  benefits  to 
.sea  turtle  populations  compared  to  the 
.status  qiiii  based  on  the  new  observer 
data,  we  conclnded  a  final  rule  to 
require  all  skimmer  trawls,  pusher-head 
trawls,  and  wing  nets  (butterfly  trawls) 
in  the  Unlf  of  Mexico  to  use  TEDs  in 
their  nets  is  not  warranted  at  this  time, 
and  are  withdrawing  onr  proposed  rule. 


9026 


Federal  Register/ Vol.  78,  No.  26 /Thursday,  February  7,  2013/l^roposod  Rules 


C)l)serv{M'  (:()V(!rag(!  has  also  l)oon 
initiatcul  in  2012  for  the  North  Carolina 
skimmer  trawl  fi.shery,  hut  new  data  an; 
currentlv  nnavailahle.  (Caution  would  he 
prudent  when  considering  the  DFIS 
estimates  and  concdusions  for  the  Nt)rth 
Carolina  fi.shery.  given  the  insight 
obtained  on  the  skimmer  trawl  fisheries 
in  the  Northern  Cnlf  of  Mexico  (e.g., 
average  low  times  and  mortality  rates). 
For  instance,  estimating  .sea  turtle 
mortalities  based  on  the  |)roxy  of  a  102- 
minute  average  tow  time  is  mo.st  likely 
overly  con.servative  for  the  North 
(iarolina  fleet  given  the  .‘57-mimite 
average  tow  lime  documented  in  the 
summer  ohs(;rver  coverage  work  for  the 
Cnlf  of  Mexico  .skimmer  trawl  fisheries. 
Further,  our  j)revions  (d^UE  rates  and 
information  on  s])ecie.s  com])o.sition  and 
size  classes  for  North  Carolina  is 
extrapolated  from  only  three  c:apture.s. 
'I’he  observer  information  from  this  past 
summer's  work  in  the  Cidf  of  Mexico 
significantly  changed  our  understanding 
of  these  important  variables.  Therefore, 
we  believe  ])ur.suing  a  final  rule  strictlv 
for  the  North  Carolina  skimmer  trawl 
fishery  is  also  unwarranted  at  this  time. 

VVe  believe  additional  oh.server  effort 
is  luicessary  to  (ivaluatc;  tlu;  potential 
effects  of  the  skimmer  trawl  fisheries  on 
.sea  turtle  populations.  In  particular,  we 
would  like  to  have  information  on 
interactions  during  winter  months, 
which  have  not  been  .sampled,  and  for 
which  we  have  not  been  able  to  update 


the  analysis  used  in  the  DEIS. 
Additionally,  extended  oh.server 
.sam])ling  in  the  Northern  Cnlf  of 
Mexico  during  summer  months  is 
luuKled  to  determim;  if  this  vear’s 
oh.served  interactions,  |)articularly  the 
prevalence  of  very  small  Kemp's  ridley 
sea  turtles,  were  an  anomaly  ha.sed  on 
oceanographic  conditions  or  the  impact 
of  strong  recrnitmenl  from  increased 
nesting  success  of  Kemp’s  ridley  sea 
turtles,  which  could  he  expected  to 
continue  into  the  future.  The  prevalence 
of  these  very  .small  turtles  has 
potentially  significant  implications  for 
future  management  directions,  and 
needs  to  he  better  understood. 

VVe  also  expec:t  to  explore 
technological  solutions  to  address  the 
small  turtle  issue,  such  as  conducting 
TED  feasibility  and  catch  loss  studies  on 
Tl'dls  with  bar  spacing  less  than  4 
inches.  Additional  observer  data  and  an 
analysis  of  the  size  of  turtles  interacting 
with  the  inshore  skimmer  trawl  fisheries 
woidd  h(!  ])ursued  to  determine  TED  bar 
spacing  that  would  maximize  hemd’its  to 
sea  turtle  conservation.  Our  objective  is 
to  have  sufficient  information  to 
evaluate  a  pot(;ntial  pro|)osed  rule  that 
would  he  effective  in  nulucing  sea  turtle 
hycatch  in  the  inshore  skimmer  trawl 
fisheries  in  the  near  future. 

Additionally,  we  believe  there  is  a 
need  to  explore  if  there  are  better 
criteria  to  determine  mortality  in  trawl 
fisheries.  In  consultation  with  relevant 
experts,  the  agency  will  examine  this 


issue  and  produce  a  report  with  onr 
findings  and  any  new  criteria  that  may 
he  develojied. 

Concurrently,  we  expect  to  imj)rove 
outreach  efforts  with  industrv  to  address 
compliance  issues  with  tow  time 
reciuirements  oh.served  in  the  inshore 
skimmer  trawl  fisheries.  Numerous 
nupiests  to  strengthen  outreach, 
specifically  in  regards  to  education  on 
tow  time  re(|uirem(!nt.s,  were  received 
from  the  public  and  industry  during  the 
comment  periods  for  the  ])ropo.sed  rule 
and  DEIS.  These  outreach  efforts  would 
likcdy  imjjrove  compliance  and. 
therefore,  decrea.se  .sea  turtle  mortality 
in  the  inshore  skimmer  trawl  fisheries 
in  the  near  term. 

References 

National  Research  Council.  1990. 

Decline  of  the  Sea  Turtles:  Causes 
and  Prevention.  National  Academy 
Press.  Washington.  DC.  2.'i9  pp. 
Sas.so,  C.R.  and  S.P.  Eppca  ly.  2006. 
Seasonal  .sea  turtle  mortality  risk 
from  forctul  suhmerg(!nce  in  bottom 
trawls.  Fisheries  Re.search  81:8()-88. 

Dat(ul:  l'’(!hniary  4.  2013. 

Alan  I).  Risenhoover, 

Director.  Offica  of  Siistaiiuihlt;  Fishahas. 
parforniin;^  tha  fund  ions  and  dntias  oflhr 
l)(‘l)nly  Assisinnt  Adininislrnlor  for 
lio^nlntoiT  Pro;^r(nns.  \nlionnl  Marino 
Fislun  ios  Sorvico. 

U  K  Dcic.  2(n:t-()27Ha  rilnd  iiini 

BILLING  CODE  3501-22-P 


Notices 


iMiclnral  R»!f*isli!r 
Vol.  7».  No.  2f> 


9027 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2012-0005] 

Notice  of  Decision  To  Authorize  the 
Importation  of  Litchi,  Longan,  and 
Rambutan  From  the  Philippines  Into 
the  Continental  United  States 

agency:  Animal  and  Plant  Health 
Inspection  Service.  IJSHA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  piihlic  of 
our  decision  to  authorize  the 
importation  into  the  continental  United 
States  of  fresh  litchi.  longan.  and 
ramirntan  fruit  from  the  Philippines. 
Basiul  on  the  findings  of  a  pest  risk 
analvsis.  which  we  made  available  to 
the  public  for  review  and  comment 
through  a  previous  notice,  we  ludieve 
that  the  applicatirm  of  one  or  more 
designated  phytosanitarv  measures  will 
l)(!  sufficient  to  mitigate  the  risks  of 
introducing  or  dis.seminating  plant  pe.sts 
or  noxious  weeds  via  the  im])ortation  of 
fnish  fruit  of  litchi.  longan.  and 
rambutan  from  the  Phili})pine.s. 

DATES:  Efjhctivf^  Du/e;  F(!hruarv  7.  201 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
('laudia  Ferguson.  Regulatory  Policy 
Specialist.  Regulations,  l^ninifs.  and 
Manuals.  PPQ.  APHIS.  4700  River  Road 
Unit  i:i:i.  Riverdale.  MD  207:17-12:10; 
(:i01)  8.51-2:1.52. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  regulations  in  “.Suhpart — 
Fruits  and  Vegetables”  (7  CFR  :il9.50- 
1  through  :il 9.50-57.  referred  to  below 
as  the  Higulations).  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
of  the  U.S.  Department  of  Agriculture 
prohibits  or  restricts  the  imj)ortation  of 
fruits  and  vegetables  into  the  United 
States  from  certain  parts  of  the  world  to 
l)revent  plant  pests  from  being 


introduced  into  and  sjjrciad  within  the 
I  Iniled  Slates. 

.S(H;tion  :il  9.50-4  of  the  regulations 
contains  a  performance-based  process 
for  a])proving  the  importation  of 
commodities  that,  ha.sed  on  the  findings 
of  a  pest  risk  analysis  (PRA).  can  he 
safely  inij)orled  subject  to  one  or  more 
of  the  designated  phytosanitarv 
measures  listed  in  paragraph  (1))  of  that 
section.  Umhn’ that  process.  APHIS 
publishes  a  notice  in  the  Federal 
Register  announcing  the  availability  of 
the  PRA  that  evaluates  the  risks 
associated  with  the  importation  of  a 
particular  fruit  or  vegetable.  Following 
the  close  of  the  (iO-day  comment  period, 
APHl.S  may  authorize  the  importation  of 
the  fruit  or  vegetable  subject  to  the 
identified  designated  measures  if:  (1)  No 
comments  were  received  on  the  PRA:  (2) 
the  comments  on  the  PRA  revealed  that 
no  changes  to  the  PRA  were  necessarv: 
or  (.1)  changes  to  the  PRA  wen;  made  in 
response  to  public  comments,  hut  the 
changes  did  not  aflect  the  overall 
conclusions  c)f  the  analysis  and  the 
Administrator’s  determination  of  risk. 

In  accordance  with  that  process,  we 
published  a  notice  '  in  the  Federal 
Register  on  March  (j.  2012  (77  FR 
1:1200-1:1201.  Docket  No.  APHI.S-2012- 
0005).  in  which  we  announced  the 
availability,  for  niview  and  comment,  of 
a  PRA  that  evaluates  the  risks  associat(!d 
with  the  imijortation  into  the 
continental  United  States  of  fresh  litchi. 
longan.  and  rambutan  fruit  from  the 
Philippines.  We  solicited  comments  on 
the  notice  for  00  days  ending  on  May  7, 
2012.  We  did  not  receive  any  comnumts 
by  that  date. 

Therefore,  in  accordance;  with  the 
regulations  in  §  :il9.50-4(c)(2)(ii).  we 
are  announcing  our  decision  to 
authorize  the  importation  into  the 
continental  United  .States  of  fresh  litchi, 
longan,  and  ramhulan  fruit  from  the 
Philij)pine,s  subject  to  the;  folle)wing 
])hytosanitary  me;asure;.s: 

•  The;  fre;sh  fruit  e)f  lite;hi,  le)ngan,  anel 
rambutan  may  he;  impe)rte;ei  inle;  the; 
e;e)ntine;ntal  Uniteel  .State;.s  in  e;e)mme;re:ial 
e:e)n.signme;nt.s  e)nly: 

•  The;  fre;sh  fruit  e)f  lite:hi,  le)ngan.  anel 
ramhntan  must  he;  irraeliateel  in 
ae:e:e)relane:e  with  7  CFR  ])art  :i05  with  a 
minimum  ah.se)rhe;el  ele)se;  e)f  400  Cy; 


'  Til  viow  Itu:  niiliix!  and  Itui  I'RA.  <><>  to  lUlf):// 
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•  If  the;  irraeliatie)!!  treatment  is 
ap])lie;d  outsiele  the  Unit(;ei  .State;.s,  e;ae:h 
e;e)n.signme;nt  e)f  fresh  fruit  eif  lite.hi. 
lenigan.  anel  rambutan  must  he;  jeiintly 
ins]ie;e;teel  by  APHl.S  anel  the;  natienial 
plant  j)re)te;e:tie)n  enganizatiein  (NPPO)  e)f 
the;  Phili])i)ine;.s  and  ae;ce)mpanieel  by  a 
l)hyte)sanitary  e;e;rtifie:ate;  atte;.sting  that 
the;  fruit  re;e:e;ive;el  the;  reejuireel 
irraeliatie)!!  tre;at!ne!it.  In  the  e:a.se  e)f 
fre;.sh  ran!hutan  f!T!it,  the;  phyte).sanitiiry 
e;e;rtiiie:ate  must  alse;  ine.luele  an 
aelelitie)nal  el(;e;laratio!i  statieig  that  the; 
e;e)nsig!!me;!it  was  in.spe;e;te;el  anel  fou!ul 
free;  of  the;  jioweiery  milele;w  Oidium 
iwphfilii: 

•  If  irraeliatie)!!  is  a])])lieei  upe)n  arrival 
i!!  the;  Unite;el  .State;s,  e;ae:h  e:e)!i.sign!ne!it 
e)f  fresh  fruit  of  lite;hi.  lo!igan,  anel 
ri!!nhi!tan  must  he;  i!!S])e;e:te;el  by  the; 
NPPO  of  the  Philippines  ])rie)r  to 
elepeertiere.  In  the;  e:ase;  e)f  fre;sh  ra!nhi!ta!i 
f!T!it.  the  phyte)s;mitary  e:e;rtifie:i!te;  enust 
al.se)  i!ie;h!ele;  an  eielelitie)nal  ele;e:l!!ratie)n 
st.eting  that  the;  e.eeeisigenneeit  wees 
i!ispe;e;te;el  anel  Ibueiel  fre;e;  e)f  the;  ])e)wele;ry 
!!iilele;w  Oidium  nuplwlii;  und 

•  The;  fre;sh  fruit  eif  lite:hi.  le)nga!i,  anel 
raenhutan  are;  sul)je;e:t  te)  inspe;e;tie)!i  upe)n 
arrival  at  the;  U..S.  ])e)rt  e)f  eeitry. 

The;.se;  e:e)!!elitie)!!s  will  he;  listeel  iei  the; 
Fruits  anel  Ve;ge;tahle;s  Im])e)rt 
Re;e]!!ire;me;!its  elataha.se;  (avaihehle;  at 
http:/ /www’.aphis. usda.gov/favii).  hi 
aelelition  to  the;se  spee:ifie:  meiasures, 
fre;sh  lite;hi,  longan,  anel  ramhutaei  fruit 
freim  the  Phili])pine;s  will  he  suhjeeT  to 
the  general  re;e]uire;me;!!ts  listeel  in 
§  :H9.50-:5  that  are;  a])])lie:ahle;  to  the; 
importation  e)f  all  fruits  anel  ve;getahle;s. 
Furthe;r.  for  fruits  anel  vege;lahle;.s 
reeiuiring  treatenent  as  a  e:onelition  of 
entry,  the;  phyteisanitary  treatments 
re;gnlatie)ns  in  7  CFR  ])art  :i05  contain 
aehninistrative  anel  ])re)e:e;elural 
re;eiuire;ment.s  that  must  he;  e)h.se;rve;el  in 
e:e)n!ie;e:tie)!!  with  the;  a])])lie:atie)n  eenel 
e:e;rtifie;atie)n  e)f  .spe;e:ifie:  tre;atme;nt.s. 

Aiitheirily:  7  ll..S.(;.  4,50,  7701-7772,  anel 
77H1-77H():  21  IJ.S.C.  1  :Ui  anel  KUiii;  7  Cl'K 
2.22,  2. HO.  anel  :171.:?. 

Dene;  in  Weisliingten,  DC,  this  4th  ehiy  e)l 
I’eihreiiirv  20 1 :5. 

Ke;viii  She;a, 

Acting  Adniinislidlor,  Animal  and  Plant 
Health  Inspection  Service. 

IKK  Ooi:.  2e)i:!-e)277ei  Kitidl  2-ei-i:i:  «:4,')  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2010-0086] 

Notice  of  Availability  of  a  Swine 
Brucellosis  and  Pseudorabies 
Proposed  Action  Plan 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  IISHA. 

ACTION:  Notic:e  ol  availahilitv  and 
nupiest  for  comments. 

SUMMARY:  We  are  making  a  pro])o.sed 
action  plan  describing  a  potential  new 
a])])roach  to  managing  .swine  brucellosis 
and  pseiulorabies  available  for  public 
review  and  comment.  Swine  t)riu:ellosis 
and  pseudorabies  have  been  eliminated 
from  commercial  swine  herds  within 
the  United  States,  but  potential  sources 
of  introduction  of  the.se  di.seases  exist 
and  we  believe  jirogram  modifications 
are  n(ic(;ssary  to  addrciss  these  risks.  The 
])ropo.sed  action  j)lan  ])resent.s  our 
current  thinking  about  the  ])rogram 
modifications  that  we  are  considering. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  txdbre  A])ril  8, 
2013. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  F(^df^ral  f^lhihnuiking  Portal:  Uo  to 
hitp://\v\\'\\’.  rag  1 1  latioi  is  .go  v/ 
#!do(:iiiuantDat(iiI:D=APHIS-2()1()- 
OOtW-OOOI . 

•  Posted  Mad/Comniarcial  Dalivarv: 
Send  your  comment  to  Docket  No. 
APHlS-2()l()-()()86,  Regulatory  Analysis 
and  Develoj)ment,  PIMJ.  APHIS,  .Station 
3A-()3.8,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

.Snpj)orting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  vi(!wed  at  http:// 

WWW. ragulations.gov/ 
U!dockatDatail;D=APHIS-201()-()0H(i  or 
in  our  reading  room,  which  is  located  in 
room  1141  of  the  USDA  South  Building, 
14lh  .Street  and  lude])eudence  Avenue 
.SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  ]3.m., 
Monday  through  F'riday,  except 
holidays.  To  be  sure  sonujone  is  there  to 
helj)  von.  please  call  (202)  700-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Troy  Bigelow,  National  (ienter  for 
Animal  Health  Programs.  VS.  APHIS, 
Federal  Building  Room  801. 210  Walnut 
.Street,  Des  Moines.  lA  .'50300;  (.'ll. 'll  284- 
4121. 

SUPPLEMENTARY  INFORMATION: 
Background 

Brucellosis  is  a  contagions  disease, 
caused  by  bacteria  of  the  genus  Brucalla, 


that  affects  both  animals  and  lunnans. 
The  disease  mainly  affects  cattle,  bison, 
and  .swine.  .Swine  brucellosis,  can.sed  bv 
Brucalla  suis,  causes  loss  of  young 
through  s|jontaneons  abortion  or  i)irth  of 
weak  offspring,  reduced  lactation,  and 
infertility,  fhere  is  no  economically 
feasible  tixuifmenl  for  brucellosis  in 
swine  and  other  live.stoc:k.  In  lunnans. 
brucellosis  initially  can.s(!s  fln-like 
symptoms,  but  the  disease  may  develop 
into  a  variety  of  chronic  conditions, 
including  arthritis.  Humans  can  be 
treated  for  brucellosis  with  antibiotics. 

Pseiulorabies  is  a  contagious, 
communicable  disease  of  livestock, 
jirimarily  swine,  and  other  animals.  The 
disea.se,  also  known  as  Anjeszky’s 
disea.se,  is  caused  by  a  herpes  virus.  The 
disease  does  not  affect  lunnans,  and,  for 
livestock,  siiveral  pseiulorabies  vaccines 
exist. 

The  regulations  contained  in  0  CFR 
jiart  78  (referred  to  below  as  the  swine 
brucellosis  regulations)  provide,  among 
other  things,  conditions  under  which 
swine  may  be  considered  reactors  for  or 
exposed  to  .swine  brucellosis,  and 
conditions  under  which  the  Animal  and 
Plant  Health  In.s|)ection  .Siirvice  (APHl.S) 
would  validate  a  herd  or  .State  as  free  of 
the  di.sease.  'fhe  swine  brucellosis 
regulations  also  sjiecifv  re(]nirements  for 
the  interstate  movement  of  breeding 
swine.  These  re(|nirement.s  are 
jnedicated  on  whether  the  swine 
originate  from  a  herd  or  a  .State 
validated  bv  APHl.S  as  free  of  swine 
brucellosis,  and,  if  not,  whether  the 
swine  are  brucellosis  reactors  or 
brucellosis  exposed. 

The  regulations  in  0  CFR  part  8.'5 
(referred  to  below  as  the  pseiulorabies 
regidations)  provide,  among  other 
things,  conditions  under  which  swine 
may  be  considered  infected  with  or 
exposed  to  pseiulorabies.  The 
jiseudorabies  regidations  also  contain 
requirements  for  the  interstate 
movement  of  swine  that  are  known  to  be 
infected  with  or  exposed  to 
pseiulorabies,  reijiiirements  for  the 
interstate  movement  of  swine 
vaccinated  for  p.seudorabies  but  not 
known  to  be  infected  with  or  exjio.sed  to 
the  di.sease,  and  re(]nirement.s  for  the 
interstate  movement  of  all  other  swine. 
The  regulations  jnesuppose  wides])read 
testing  of  commercial  swine  for 
pseiulorabies. 

'I’he  swine  brucellosis  and 
]).seudorabies  regulations  are  intended  to 
prevent  the  spread  of  swine  brucellosis 
and  ]).seiulorabies  through  the  interstate 
movement  of  di.sea.sed  or  exposed  .swine 
or  through  their  contact  with  unaffected 
swine  during  or  following  movement 
from  their  premises  of  origin.  APHl.S 
e.stablished  the  swine  brucellosis  and 


pseiulorabies  regulations  when  the 
di.seases  were  priivalent  in  the 
commercial  .swine  herd  within  the 
United  .States. 

'I’his  is  no  longer  the  case;  both  .swine 
brucellosis  and  pseiulorabies  have  been 
eliminated  from  commercial  herds 
within  the  United  .States.  As  a  result,  in 
recent  years,  our  swine  brucellosis  and 
pseiulorabies  program  activities  have 
])laced  an  increased  em])ha.sis  on 
monitoring  the  risk  that  these  di.sea.ses 
will  be  introduced  into  swine  herds. 

The.se  monitoring  activities  have 
identified  feral  .swine  as  reservoirs  of 
the  two  di.seases.  In  recent  years,  APHl.S 
has  identified  several  swine  herds 
throughout  the  United  .States  that  were 
infected  with  .swine  brucellosis  or 
jiseudorabies.  In  each  case,  it  was 
determined  that  the  swine  became 
infected  through  contact  with  feral 
.swine  at  their  premi.ses. 

Feral  .swine  populations  are  known  to 
exi.st  in  at  least  38  States.  While  the 
exact  distribution  and  density  of  each 
population  is  unknown,  the  jiojmlations 
are  believed  to  be  growing.  In  each  .State 
in  which  feral  swine  are  known  to  exi.st, 
APHl.S  considers  the  commercial  swine 
within  the  .State  at  risk  of  becoming 
exposed  to  or  infected  with  swine 
brucellosis  or  ji.seiulorabies.  APHl.S 
considers  .States  or  'fribes  that  border  or 
obtain  swine  from  .States  with  feral 
.swine  populations  to  face  similar,  but 
lower,  risks.  The  current  swine 
brucellosis  and  pseiulorabies 
regulations  do  not  account  for  these 
ri.sks. 

Accordingly,  in  this  document, 

APHl.S  announces  the  availability  of  a 
])ropo.sed  action  jjlan  for  a  new 
ap))roacli  for  the  swine  brncello.sis  and 
pseiulorabies  programs.  The  jiroposal, 
titled  "A  New  Approach  for  Managing 
Swine  Brucellosis  and  .Swine 
Pseiulorabies  Virus;  Veterinary  .Services’ 
Propo.sed  Action  Plan.”  may  be  viewed 
on  the  Regidations.gov  Web  site  or  in 
onr  reading  room.  (A  link  to 
Regidations.gov  and  information  on  the 
location  and  hours  of  the  reading  room 
are  jnovided  under  the  heading 
ADDRESSES  at  the  beginning  of  this 
notice.)  In  addition,  copies  may  be 
obtained  bv  calling  or  writing  to  the 
individnal  li.sted  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  pro])Osed 
action  plan  is  also  available  on  APHl.S’ 
Web  site,  at  http://www.aphis.usda.gov/ 
aninial  haalth/aninud jlis  spac/swina/ . 

While  commenters  are  invited  to 
address  any  aspects  of  the  plan  in  their 
comments,  we  specifically  reijnest 
comment  regarding  the  following  topics: 

•  Bisk.  The  new  ajiproach  outlined  in 
the  plan  considers  feral  swine  to  be 
reservoirs  of  swine  brncello.sis  and 
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psiuidorahies  and  to  present  a 
signincanl  risk  of  introducing  the 
disea.ses  into  coininercial  .swine 
|)opnlations.  Does  the  plan  accurately 
jnesent  tlie  risk  that  feral  swine  jjose  of 
transmitting  tliese  discsise.s?  An;  then; 
other  significant  potential  sources  of 
intrtxlnction  that  APHIS  should 
considiM? 

•  li(!si)()nsihility.  The  plan  outlines  an 
apj)roach  in  which  Stat(!s  and  Tribes 
would  i)lay  a  significant  role  in 
identifying  and  monitoring  possible 
sources  of  introduction  of  psendorabies 
or  swine  brucellosis  into  the 
commercial  swine  herd  in  their  State  or 
Tribe,  with  the  ultimate  goals  of  cpiickly 
iilentifying  and  resj)onding  to  outbreaks 
and  thereby  preventing  the  spread  of 
swine  brucellosis  or  |)sendorabies 
through  the  interstate  movement  of 
commercial  swine.  What  role  should  a 
State  or  Tribe  have  for  ensuring  that 
swine  mov  ed  from  the  .State  or  'Fribe  do 
not  spread  these  disease.s?  What  role  lies 
with  APHkS.  or  with  the  commercial 
swine  industry? 

•  Swinn  lUmlth  Plan.  Would  the 
.Swine  Health  Plan  concept  described  in 
th(^  action  |)lan  he  sufficient  to  i)revent 
the  .s|)r(!ad  of  swine  brucellosis  and 
|)s»!mlorahies  through  the  interstate 
movement  of  di.seased  .swim;?  If  the  plan 
conc(ipt  would  h(!  snfficicmt.  do  .States 
and  Tribes  currently  have  sufficicmt 
p(!rsonnel  and  resources  to  draft  and 
imj)lement  such  a  ])lan?  How  long  is  it 
likely  to  take  a  .State  or  Tribe  to  draft 
such  a  ])lan  and  arrange  rijsources  as 
specified  in  their  j)lan? 

•  Program  consolidation.  'Fhe  action 
plan  considers  consolidating  the  swine 
brucellosis  and  ]).seudorahie.s  programs, 
and  the  regulations  iJertaining  to  these 
programs,  into  one  domestic  swine 
health  ])rogram.  Do(;.s  such  a 
consolidation  make  .sense?  If  not,  how 
would  the  two  regulatory  j)rogram.s  need 
to  differ? 

•  Indcnniitv.  The  ])lan  considers 
consolidating  the  existing  regulations 
governing  indemnity  jjaid  for  swine 
destroyed  Ixicause  thev  are  known  to  he 
infectcul  with  swine  brucellosis  with 
tho.se  governing  indemnitv  paid  for 
swine  de.stroved  because  they  are 
known  to  Ik;  infected  with  pscuidorahies. 
as  well  as  streamlining  certain 
provisions  of  the  regulations.  Does  such 
a  consolidation  make  sense? 

We  will  consider  all  comments  that 
we  receive  as  we  continue  to  ex])lore 
potential  new  approaches  to  managing 
.swine  brucellosis  and  j)sendorahies. 


Done  in  Wasliinglon,  ltd.  this  4tli  (lav  of 
l’(!l)niarv  201  It. 

Kevin  Shea, 

Aclino  Administrator,  Aniimd  and  Plant 
lUudth  Insiioction  Sorvicc. 

|!  K  Doc.  20i:»-n2772  I'ihul  ain| 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Nez  Perce-Clearwater  National  Forests; 
ID;  Clear  Creek  Integrated  Restoration 
Project 

AGENCY:  Forest  .Service,  II.SDA. 

ACTION:  Notice  of  intent  to  pre])are  an 
environmental  impact  statement. 

SUMMARY:  This  is  a  corrected  notice. 

This  notice  ujxlates  information  about 
])roposed  actions  in  the  (Hear  Creek 
integrated  Restoration  Draft 
Fnvironmental  lm])act  .Statement  (DHl.S). 
The  13F1.S  will  include  two  site-specific, 
nonsignificant  amendments  of  the  Nez 
Perce  Forest  Plan  (1987).  The  ])roposed 
amendments  would  clarify  the  l-Onist's 
intei'iiretation  of  old  growth  standards 
found  in  the  Nez  Perc(!  luirest  l^lan.  and 
would  adoj)t  the  Regional  soils  standard 
for  the  Clear  Creek  Integrated 
Restoration  project  area.  3’he  original 
notice  was  j)uhli.shed  in  the  Federal 
Register  on  lannary  (i,  2012.  pages  775 
and  770.  'I’he  I’orest  .Service  gives  notice 
of  its  intent  to  prejiare  an 
Environmental  Impact  Statement  for  the 
Cl(;ar  Creek  Integrated  Restoration 
I’roject.  The  Propo.sed  action  would  use 
a  combination  of  timber  harvest,  pre¬ 
commercial  thinning.  ])re.scrihed  fire 
and  reforestation  to  achieve  the  desired 
range  of  age  classes,  size  classcis, 
v(;getative  spcicies  di.strilintions.  habitat 
complexity  (diversity)  and  land.sca|)e 
jiatterns  acro.ss  the  forested  portions  of 
the  project  area.  Road  decommissioning, 
culv(!rt  rejilacements  and  road 
improvements  are  akso  jirojjo.sed  to 
iinjirove  watershed  luialth.  'I’he  El.S  will 
analyze  the  effijcts  of  the  propo.sed 
action  and  alternatives.  'I’lie  Nez  Perce- 
Clearwater  Foixi.st  invit(!.s  comments  and 
suggestions  on  the  issues  to  he* 
addres.sed.  'I'he  agency  gives  notice  of 
the  National  Environmimtal  I’olicy  Act 
(NEPA)  analysis  and  decision  making 
process  on  the  propo.sal  so  intiaesteh 
and  affected  meml)er.s  of  the  pul)lic  mav 
partici])ate  and  contribute  to  the  final 
decision. 

DATES:  The  Draft  Environmental  Impact 
.Statement  is  (expected  in  March  201. 'f. 
and  will  he  followed  by  a  4.'i-day  public 
comment  jjeriod.  Tlx;  Final 


Environmental  lm])act  .Stat(!ment  is 
(ixpected  in  November  2013. 

ADDRESSES:  Send  written  or  ekictronic 
comments  to  Lois  Hill.  Interdi.sci])linarv 
Team  Leader;  Kamiah  Ranger  .Station; 

003  3rd  Street;  Kamiah.  ID  H3.')3();  FAX 
208-03.')-42.'j7;  lunail  connncnls- 
northcrn-nc'/.pcrca-inoosa- 
crcck@fs.fc(l.ns.  Include  your  name, 
address,  organization  re])resented  (if 
any),  and  the  name  of  the  })roject  for 
which  you  are  submitting  comments. 
Electronic  comments  will  he  accepted  in 
M.S  Word,  Word  Perfect,  or  Rich  Text 
formats.  Ciomments  received  in  response 
to  this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
he  part  of  the  ])uhlic  record  for  this 
proposed  action.  Comments  submitted 
anonymously  will  he  accepted  and 
considered;  however,  anonymous 
comments  will  not  provide  the  Agency 
with  the  ability  to  ])rovide  the 
respondent  with  suhseciuent 
(Mivironmental  documents. 

FOR  FURTHER  INFORMATION  CONTACT:  I.ois 
Hill.  Int(!rdi.sci])linarv  I'eain  Leader, 

(208)  ‘)3.'')-42.‘j8. 

SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  Clear  (keek  Integrated 
Restoration  Project  is  to  manage  fore.st 
v(;g(!tation  to  restore  natural  disturbance 
patterns;  improve  long  term  resistance 
and  resilience  at  the  land.scape  level; 
nxluce  fuels;  improve  wat(;rshed 
conditions;  improve  elk  habitat 
effectiveness;  improve  habitat  for  early 
serai  spcicicis;  and  maintain  habitat 
structure,  function,  and  diversity. 

Timber  outputs  from  the  ])roj)o.sed 
action  would  he  used  to  offset  treatment 
costs  and  support  the  economic 
structure  of  local  communiticLs  and 
|)rovide  for  regional  and  national  needs. 

Purpose  and  Need  for  the  Proposal 

Vegetation  and  Wildlife  Habitat 
Improvement 

Pm  pose:  Trend  vegetation  .s])ecie,s 
com])osition,  structure,  and 
distributions  toward  desired  conditions 
(kiscrihed  in  the  For(!.st  Plan. 

.Veer/;  I’ll  ere  is  a  muid  to  change;  tree 
s])ecie.s  com])osition  by  retaining  and 
])lanting  cmrly  serai  species,  sucji  as 
pomUu'osa  pine,  western  larch  and 
western  white  pine.  The  j)roject  area  has 
a  high  proi)ortion  of  grand  fir/Douglas 
fir  habitat.  These  habitats  tend  to  he 
more  susceptibk;  to  insects  and 
diseas(!.s.  Crand  fir  is  unlikely  to  survive 
a  wildfire,  'fhere  is  a  need  to  trend  the 
ar(!a  toward  a  more  diverse  and  resilient 
forest  .structure  by  cnuiting  a  range  of 
age  classics,  size  classes,  habitat 
com])lexity  (diversity)  and  disturbance 
patterns  that  more  closely  emulate 
natural  mixed  severitv  disturbance. 
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Incnnising  early  .serai  species  in 
managed  areas  would  hel|)  trend  the 
anni  toward,  or  maintain,  d(!.sired  habitat 
conditions  and  wt)nld  make  the.se 
habitats  more  resistant  and  resilient  to 
cliange  agents  such  as  in.sects,  diseases, 
and  lire. 

Then;  is  a  need  to  increase  diversity 
within  previously  harv(!sted  areas  to 
begin  r(!.storing  long-term  habitat  (piality 
for  .sensitive  and  old  growth  associated 
species,  lli.storic  logging  ])ractices  and 
fire  su])pre,ssion  have  created  a 
landscape  that  is  more  highly 
fragmented  than  would  he  exjiected  to 
result  from  natural  disturhances.  Ladder 
fuels  have  increa.sed  and  there  has  been 
a  shift  to  shade  tolerant  species.  Habitat 
.structure  and  patch  sizes  of  young 
forests  are  simplified  and  smaller  than 
would  he  ex]jected  to  result  from 
natural  disturhances.  Edges  of  ])atches 
are  straight  and  e\'en. 

There  is  a  need  to  increase  young 
forest  habitats  on  this  landscape.  Ag(! 
classes  an;  dominated  by  middle-aged 
and  mature  forest  habitats.  Forest 
management  would  increase  high 
(luality  early  serai  wildlife  habitats  hv 
retaining  large  trees  and  ])romoting 
establishment  of  tall  shrubs  and 
hardwood  tree  s])ecies  hv  using  variable 
retention  njgeneration  harvest.  In  the 
short  term,  this  would  Inmefit  wildlife 
species  that  use  earlv  .serai  habitats, 
such  as  neotro])ical  migratory  birds, 
resident  birds,  small  mammals,  and  big 
game  spcicies.  In  the  long  term,  large  tree 
retention  would  help  maintain  habitat 
structure  ami  com])lexity  needed  by  old 
growth  associated  sj)ecies. 

(ioods  and  Services 

Pi/rpo.se;To  utilize  timber  oiitj)uts 
produced  through  restoration  activities 
to  .su])j)ort  the  economic  striu:ture  of 
local  communities  and  provide  for 
regional  and  national  needs  (Fore.st  Plan 
page  11-1). 

jVecf/;  There  is  a  need  to  ])rovide  a 
sustained  yield  of  r(;source  outputs,  as 
directed  by  tin;  Fore.st  Plan.  Much  of  the 
area  c:onsists  of  grand  fir  dominated 
.stands  that  have  insect  and  disciase 
infestations  that  are  contributing  to 
incHiased  tnu;  mortality,  or  an;  at  risk 
from  stand  re])lacing  events.  Stands 
pro])osed  for  treatment  are  currently 
losing  volume  and  value  due  to  insects 
and  di.seases.  Harve.st  of  the  timber 
would  provide  mat(;rial.s  to  local 
indu.stries. 

Fire  Regiine/Natural  Disturbance 
Restoration  and  Fuel  Reduction 

Purpose:  Reduce  ladder  fuels  created 
by  shade-tolerant  .s])ecie.s  and  create 
more  natural  j)atch  sizes  by  emulating 


mixed  severitv  fire  (Forest  Plan  |)age  11- 

2). 

Need:  There  is  a  need  to  increase 
])atch  sizes  to  shift  age  and  size  class 
distributions  to  increase  high  (piality 
early  .serai  wildlife  habitats.  Infective 
fire  su])|)r(;ssion  in  this  area  luigan  in  the 
15)3()’,s.  As  a  result,  there  has  Inieii  a 
vegetative  shift  to  less  fire  resi.stant 
speci(;.s,  and  an  increase  in  ladder  fuels 
that  can  contribute  to  the  risk  of  high 
intensity  and  potentiallv  resource 
damaging  wildfire.  Soim;  portions  of  the 
])roj(;ct  area  have  h(;en  identified  as 
being  nj)  to  five  times  outside  of  their 
normal  fire  return  intervals.  Pa.st  harve.st 
jiatterns  d(j  not  emulate  natural 
disturbance  jiatterns  nor  do  thev 
emulate  natural  habitat  .structure. 
Landscape  burning  and  timber  harve.st 
that  mimics  natural  fire  would  help 
increase  forest  r(;silience.  help  reduce 
risk  of  wildfires,  and  hel])  create  high 
(piality  habitats  that  would  benefit 
neotropical  migratory  birds,  resident 
birds,  small  mammals,  and  big  game 
species.  Fire  dejiendent  wildlife  s])e(:i(;.s 
would  benefit  from  landscajie  burning. 

Watershed  Improvement 

Purpose:  Reduce  potential  sediment 
inputs  into  tin;  a(piatic  eco.system  from 
roads. 

Need:  'I’hen;  is  a  need  to  drain 
roadside  ditchline  water  awav  from 
streams  by  in.stalling  cross  drain  jiipes 
near  live  stream  crossings.  Phe  cross 
drain  jiipes  collect  ditchline  water  and 
direct  it  onto  the  forest  floor.  There  is 
also  a  need  to  replace  existing 
umhirsized,  damaged,  or  rusting 
culverts  on  striiams  to  minimize  failure 
potential. 

3’here  are  283  miles  of  road  within  the 
proj(;ct  area,  200  of  which  are  needed 
for  current  and  future  management.  The 
remaining  83  miles  of  road  have  been 
cleared  for  decommissioning  under  the 
South  Fork-West  Fork  Clear  Creek  Road 
D(;c()mmi.ssioning  Environmental 
As.sessment  (2011).  The  roads  n(;e(l(;d 
for  manag(anent  can  contribute 
sediment  to  .str(;am.s  througb  road 
surface  erosion  and  j)otential  culv(;rt 
failur(;.s.  .Surface  erosion  occurs  during 
sjjring  snowmelt  and  rain  (;vent.s.  Dirt 
coming  offloads  is  (liv(;rte(l  into 
ditcblines  winch  are  often  direct(;(l  into 
streams.  Preliminary  surv(;ys  show  most 
roads  in  the  area  are  drained  by  ditches, 
(advert  failures  can  losidt  from 
un(l(;rsize(l,  damaged  or  rusting  (adverts 
which  can  plug  with  debris  and  tben 
fail  as  wal(;r  saturates  the  surrounding 
fill.  Failures  can  contribute  large  pids(;.s 
of  .sedinuait  into  .str(;ams.  .Snrv(;ys 
indicate  at  l(;a.st  80  miles  of  road  with 
(adverts  that  are  in  need  of  replacement 
or  cleaning.  There  is  a  minimum  of  40 


high  or  moderate  priority  (adverts  in 
need  of  replacement,  and  12  in  ne(;(i  of 
cleaning,  'fhere  an;  an  additional  40  low 
priority  (adverts  in  need  of  r(;])la(a;m(;nt 
and  1.1  in  n(;(;(l  of  cl(;aning.  'I’he 
.surv(;y(;d  roads  po.se  the  high(;.st  risk  to 
str(;ams  in  the  jnoject  area. 

The  desired  condition  for  roads  is  to 
have  ditchlines  that  drain  road  surface 
wat(;r  away  from  str(;am.s  and  onto  for(;.st 
the  forest  lloor.  All  (adverts  at  .str(;am 
cro.ssings  are  appropriate! v  sized  to 
allow  for  the  pa.ssage  of  material  within 
minimal  risk  of  plugging. 

The  Prop().s(;(l  Action  woidd: 

Impruvi;  Forest  Health,  Provide  Goods 
and  Services,  Reduce  Fuels  and 
Improve  Wildlife  Habitat 

•  Conduct  “variable  r(;t(;nt ion” 
regeneration  harvest  and  post  harvest 
burning  activities  on  up  to  2..1()()  acr(;s 
to  (a'(;at(;  (;arly  sncessional  plant 
communities  and  improve  wildlife 
habitat  while  r(;-(;stablishing  long-lived 
(;arlv  send  tr(;(;  species.  Variahh; 
retention  harvest  woidd  include  ar(;as  of 
full  r(;t(;ntion  (clumps),  irr(;gular  (;dg(;.s, 
and  retention  of  snags  and  li;gacy  tr(;(;.s 
to  provide  structure  and  a  futon;  source 
of  woody  debris.  Openings  will  lik(;lv 
(;xc(;(;d  40  acr(;s. 

•  (]()mm(;rcially  thin  approximatelv 
7.810  acr(;s  to  reduce  stand  (l(;n.sities 
improve  forest  h(;alth  and  r(;(ln(:(;  the 
chance  of  crown  fire. 

•  Apply  improvement  harv(;.st  to 
a])proximat(;lv  311  acr(;s  (thin  from 
below)  to  remove  encroachment  and 
la(ld(;r  fuels  from  ponderosa  pine 
dominated  stands. 

•  (Construct  a  minimum  t(;m])orarv 
road  syst(an  to  carry  out  the  jnopo.sed 
action.  R(}a(ls  would  he 
decommis.sioned  after  use. 

•  Pr(;-c()mmercially  thin 
approximately  1 .88.1  acr(;s  to  reduce 
stand  densities  improve  for(;.st  h(;alth 
and  reduce  fuels. 

•  R(;.stor(;  a])])r()ximat(;lv  42  acr(;s  of 
bunchgrass  communities  through 
pr(;.scribed  burning  and  r(;v(;g(;tation 
with  native  gra.ss(;.s  to  improve  wildlife 
wint(;r  range  through  r(;(;.stahli,shm(;nt  of 
nativi;  gra.ss(;.s  and  forhs. 

•  Applv  apjiroximatelv  1.400  acr(;,s  of 
low  ami  mixed  .severity  j)rescrib(;(l  fire 
within  the  (ili;ar  Oeek  R()a(ll(;s.s  ar(;a  to 
restore  natnr.d  fire  r(;gim(;.s.  r(;(luc(; 
fuels,  improve  wildlife  habitat  and 
cr(;at(;  mosaic  for(;.st  conditions. 
Proiiosed  activities  are  consi.stent  with 
Idaho  R()a(il(;s.s  Rule.  'rh(;r(;  is  no  timb(;r 
cutting  plann(;(l  within  the  (dear  Creek 
R()a(ll{;.ss  area. 

•  .Sit(;-s])(;cifically  amend  the  Nez 
Perce  Forest  Plan  (1987)  to  clarify  the 
Forest’s  interpretation  of  old  growth 
featur(;.s  described  in  the  Fore.st  Plan. 
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The  amendment  would  replace  the 
definitions  for  old  growth  found  in 
Aj)pendix  N  of  the  Forest  IMan  with  the 
didinitions  found  in  “Old  (howth  Forest 
Tyi)es  of  the  Northern  Region”  ((ireen. 
et  al..  l‘tt)2,  errata  cornicted  02/05.  12/ 

07.  10/08.  12/11). 

Keciuce  Sediment  Production  and 
Address  Transportation  Needs 

•  Oonduct  maintenance  on  or 
improve  100-180  miles  of  system  roads 
including  culvert  installation  or 
replacement,  ditch  chianing.  and  riprap 
placement  for  drainage  imjjrovement.  It 
may  also  include  gravel  placement,  road 
grading  and  du.st  abatement. 

•  A(ulitional  site  specific 
maintenance  or  improvements  woidd 
occur  to  improve  watershed  conditions 
on  uj)  to  20  miles  of  roads  outside  of 
j)ropos(‘d  treatment  ariias. 

•  Diiconnni.ssion  2-5  miles  of  .system 
roads  no  longin'  considered  necessary 
for  transportation  needs. 

•  Site-specifically  amend  the  Nez 
Perce  Forest  Plan  (i‘)87)  to  adojjt  the 
Region  1  .soil  standard  of  15%  for 
detrimentally  compacted.  dis])laced.  or 
puddled  soils  for  tlie  (dear  (-reek 
integrated  Restoration  i)roject  area. 

Possible  Alternatives  the  lu)re.st 
Service  will  consider  include  a  no¬ 
action  alternative,  which  will  serve  as  a 
baseline  for  comparison  of  alternatives, 
'fhe  j)ropo.se(i  action  will  be  considered 
along  with  additional  alternatives  that 
will  be  developed  to  meet  the  purpose 
and  need  for  action,  and  to  address 
significant  issues  identified  during 
scoping. 

The  Responsible  Official  is  Rick 
Hrazell.  Nez  Perce-(dearwater  Forest 
Su])ervisor.  (’-learwater  National  Fore.st 
Supervisor’s  Office.  12780  Highway  12. 
Orofino.  ID  88544. 

The  Decision  To  Be  Made  is  whether 
to  adopt  the  proposed  action,  in  whole 
or  inpart,  or  another  alternative:  and 
what  mitigation  measures  and 
management  reipdrements  will  be 
implemented. 

The  Scoping  Process  for  the  EIS  was 
initiated  with  the  original  notice 
published  on  )anuary  8.  2012.  The 
.scoping  process  identifies  i.ssnes  to  be 
analyzed  in  detail  and  leads  to  the 
develoj)ment  of  alternatives  to  the 
j)roj)osal.  The  Forest  Service  is  seeking 
information  and  comments  from  other 
Fiideral.  State,  and  local  agencies;  Tribal 
(ioviMuments:  and  organizations  and 
individuals  who  may  be  interested  in  or 
affected  by  the  propo.sed  action. 
Comments  received  in  response  to  this 
notice,  including  the  names  and 
addresses  of  those  who  comment,  will 
1m;  a  j)arl  of  the  project  record  and 
available  for  public  review. 


ol  Importance  o!  Public 
Participaiion  in  Siihscijncnt 
Pnvironmcntal  lievimv:  A  Draft 
Environmental  Impact  Statement  (DEIS) 
will  be  pri;pared  for  comment.  Thi;  next 
major  opjiortunity  for  public  input  will 
bi;  when  the  DEIS  is  publish(;d.  The 
comment  ])eriod  for  the  DEIS  will  hi;  45 
(lavs  from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 
The  Draft  EIS  is  anticipated  to  be 
available  for  public  review  in  March 
2018. 

t)at(!(l:  laiuiiiry  28.  201  :t. 
joyci;  K.  Tliompson. 

-  tct/ii”  Porcsl  Supervisor. 

II'K  Oik:.  2(n;t-()27.'‘)()  Kitiul  2-(>-i:;:  K:4.'i  am| 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Notice  of  Proposed  New  Fee  Sites 

agency:  Bighorn  National  Forest.  Foriist 
Service.  USDA. 

ACTtON:  Notice  of  Pro]K)sed  New  Fei; 
Sites. 

SUMMARY:  The  Bighorn  National  Forest 
is  proposing  to  charge  new  fees  at  two 
recreation  rental  sites  under  the  k'ederal 
bands  Recreation  Enhancement  Act. 
(Title  VBI.  Pub.  L.  108-447).  Fees  are 
asse.ssed  based  on  the  level  of  amenities 
and  services  provided,  costs  of 
ojieration  and  maintenance,  market 
assessment,  and  jmblic  comment.  Funds 
from  the  fees  will  be  retained  locallv 
and  used  for  the  operation  and 
maintenance  ofthe.se  recreation  sites. 

The  Sheep  Mountain  Fire  bookout  on 
the  Powder  River  Ranger  District  will  be 
availabli;  for  overnight  rental.  The 
facility  is  located  approximately  25 
miles  southwe.st  of  Buffalo,  Wyoming,  at 
the  end  of  Forest  Road  28.  The  lookout 
offers  an  extraordinary  experience  in  a 
hi.storical  .structure.  Renting  a  historical 
lookout  is  widely  pojndar  on  national 
fore.sts.  The  fee  proposed  for  this  facility 
is  S50  per  night.  The  lookout  can 
accommodate  two  to  four  people.  A 
single  vault  toiliit  will  be  available 
nearby;  water  and  electricity  are  not 
available.  This  facility  will  hi;  available 
from  apjnoximately  Memorial  Dav  to 
the  end  of  October.  weath(;r  permitting. 

The  Powder  River  Ranger  Ilistrict  is 
also  pro])o.sing  rental  of  the  Pole  (aiiek 
cabin,  located  off  Forest  Road  458.  The 
cabin  is  located  along  both  a  winter 
snowmobile  trail  and  a  trail  within  the 
Pole  Creiik  (boss  (Country  Ski  Area.  The 
cabin  can  accommodate  nj)  to  four 
people;  water  and  electricitv  are  not 


available.  A  single  vault  toilet  is  located 
nearby.  The  pro])osed  fee  for  this  site  is 
.$85  per  night.  The  Poll;  Oreek  (kibin  will 
be  available  all  year. 

An  analysis  of  nearby  ])rivate  cabins 
and  recreation  rental  facilities  with 
similar  amenities  indicates  that  the 
propo.sed  fees  are  comparable  with 
similar  sites  in  the  area. 

DATES:  .Send  any  comments  about  these 
fee  ])ropo.sals  by  August  1. 2018,  so 
comments  can  be  comiiiled.  analyzed, 
and  shared  with  a  Recreation  Resource 
Advisory  (ximmittee.  New  fees  would 
begin  in  late  summer  2018. 

ADDRESSES:  (Comments  should  be  sent 
by  regular  mail  to  Bill  Bass,  forest 
suiiervisor,  2018  Eastside  2n(l  .Street, 
.Sheridan,  \VY  82801  or  by  email  to 
connncnis-Bighorn@fs.fcd.ns. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Questions  about  the  propo.sal  should  be 
addressed  to  Brian  Boilen,  natural 
resource  specialist.  Powder  River 
Ranger  District,  1415  Fort  .Street, 
Buffalo.  WY  82884.  bho(Icn@fs.fc(I.ns. 
or  807.884.7808.  Information  about  the 
proposed  fee  sites  can  also  be  found  on 
the  Bighorn  National  Forest  Web  site  at 
www’.fs.nsda.gov/bigborn/. 

SUPPLEMENTARY  tNFORMATION:  rhe 
Federal  Recreation  Lands  Enhancement 
Act  (Title  VII,  Pub.  L.  108-447)  directed 
the  .Secretary  of  Agriculture  to  publi.sh 
a  six  month  advance  notice  in  the 
Federal  Register  whenever  new 
recreation  fee  areas  are  established. 

This  new  fee  will  be  reviewed  by  a 
Recreation  Resource  Advisory 
(Committee  jirior  to  a  final  decision  and 
im|)lem(;ntation. 

Peoj)le  wanting  to  rent  Pole  Oeek 
Cabin  or  .Sheeji  Mountain  Lookout 
would  do  so  through  the  National 
Recreation  Reservation  .Service  at 
www.rccrcation.gov  or  by  calling 
877.444.8777,  when  the  facilities 
become  available.  'Lhe  National 
Recreation  Reservation  Service  charges 
a  .$9  fee  for  reserx’ations. 

Haled:  |aiuiarv  81,  2018. 

William  T  Bass. 

PomsI  SI  I pervisor. 

|1’K  Doe.  2(li:t-02."j77  l•'ill!(l  2-()-i:i:  iVI.I  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

[Docket  No.  130129086-3086-01] 

XRIN  0691-XC010 

Annual  Survey  of  U.S.  Direct 
Investment  Abroad 

AGENCY:  Bureau  ul  Economic  Analysis, 
(Commerce. 

ACTION:  Notice  of  re])orting 
r(!(|uireinents. 

SUMMARY:  By  tliis  Notice,  the  Bureau  of 
Economic  Analysis,  Department  of 
('ommerce,  is  informing  the  public  that 
it  is  conducting  the  mandatory  survey 
titled  BE-11,  Annual  Survey  of  II.S. 
Direct  Investment  Abroad.  I’his 
mandatory  survey  is  conducted  under 
the  authority  of  tli(!  International 
Investment  and  Trade  in  Services 
Survey  Act  (22  IJ.S.C.  3101-3108,  as 
amended).  'I’liis  Notice  con.stitutes  legal 
notification  to  all  United  States  persons 
(defined  below)  who  meet  tin;  re])orting 
recpiirements  set  forth  in  this  Notice  that 
they  must  respond  to.  and  comply  with, 
the  survey.  A  completed  re])ort  covering 
a  reporting  com])any’s  fi.scal  year  ending 
during  the  ])revious  calendar  year  is  due 
by  May  31.  The  BE— 11  .survey  forms  and 
instructions  are  available  on  the  BEA 
Wei)  site  at  www'.lmi.gov/dia. 

Definitions 

(a)  Unitad  Stdtt^s,  when  used  in  a 
geographic  sense,  means  the  .'50  States, 
the  District  of  (iolumhia.  the 
("ommonwealth  of  Puerto  Rico,  aiul  all 
territories  and  pos.sessions  of  the  United 
States. 

(h)  Foraign,  when  used  in  a 
geographic  sense,  means  that  which  is 
situated  outside  the  United  States  or 
which  belongs  to  or  is  characteristic  of 
a  coiintrv  other  than  the  United  States. 

(c)  Person  means  any  individual, 
branch,  partnershij),  associated  grouj), 
association,  e.state,  trust,  corporation,  or 
other  organization  (whether  or  not 
organized  under  the  laws  of  any  State), 


and  any  government  (including  a 
foreign  government,  the  United  States 
Government,  a  State  or  local 
government,  and  any  agency, 
corporation,  financial  institution,  or 
other  entity  or  instrumentality  thereof, 
including  a  government-sjionsored 
agency). 

(d)  Ihisiness  enlerpvise  means  any 
organization,  as.sociation,  branch,  or 
venture  that  exi.sts  for  profit  making 
purposes  or  to  otherwise  secure 
economic  advantage,  and  any 
ownership  of  any  real  e.state. 

Who  Must  Report:  Reports  are 
recpiired  from  each  U.S.  person  that  has 
a  direct  and/or  indirect  ownership 
interest  of  at  least  10  percent  of  the 
voting  .stock  in  an  incorporated  foreign 
business  enter])ri.se  or  an  ecjuivalent 
interest  in  an  unincorporated  foreign 
husine.ss  enterprise  and  that  meets  the 
additional  conditions  detailed  in  Form 
BE-11.  Entities  recpiired  to  report  will 
he  contacted  individually  by  the  Bureau 
of  Economic  Analysis  (BEA).  Entities 
not  contacted  hv  BEA  have  no  reporting 
responsibilities. 

What  To  Report:  The  survey  collects 
information  on  the  ojierations  of  U.S. 
parent  comjianies  and  their  foreign 
affiliates. 

How  To  Report:  Reports  can  he  filed 
using  BEA's  electronic  reporting  sy.stem 
at  www.hea.gov/efile.  Cojiies  of  the 
survev  forms  and  instructions,  which 
contain  complete  information  on 
rejiorting  procedures  and  definitions, 
may  he  obtained  at  the  BEA  Web  site 
given  above  in  the  Summarv.  Impiiries 
can  he  made  to  BEA  at  (202)  ()00-.'5.'5(50 
or  by  .sending  an  email  to  belt)/ 

I  I@l)ea.gov. 

When  To  Repod:  A  completed  rejiort 
c:overing  a  reporting  company's  fi.scal 
year  ending  during  the  previous 
calendar  year  is  due  by  May  31. 

Paperwork  Reduction  Act  Notice:  This 
data  collection  has  been  ap])roved  by 
the  (Iffice  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Bai)erwork  Reduction  Act  and  assigned 
control  number  ()(i08-()().‘53.  An  agency 


may  not  conduct  or  sponsor,  and  a 
person  is  not  recpiired  to  res])oiul  to,  a 
collection  of  information  unle.ss  it 
displays  a  valid  control  miinher 
assigned  hv  OMB.  The  estimated 
average  public  reporting  burden  for  this 
collection  of  information  is  8(5  hours  per 
resiionse.  Send  comments  regarding  this 
burden  e.stimate  to  Director,  Bureau  of 
Economic  Analysis  (BE-l),  U..S. 
Dejiartment  of  C’.ommerce,  Washington, 
D(i  20230;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  0(508-00  5  3, 
Washington.  IXi  20503. 

).  Steven  I.ciiiilefeld, 

Director.  Ihireoii  oj  Economic  Anaivsis. 

II'R  Ooc,  2()i:!-()2():i8  I’iliKl  2-(i-i:i:  8:4.'>  am) 
BILLING  CODE  3510-06-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Firms  for 
Determination  of  Eligibility  to  Apply  for 
Trade  Adjustment  Assistance 

AGENCY:  Economic  Develojunent 
Admini.stration.  De])artment  of 
Gommerce. 

ACTION:  Notice  and  Opportunity  for 
Public  Gomment. 


Pursuant  to  Section  251  of  the  Trade 
Act  1874.  as  amended  (18  U.S.G.  2341 
et  setj.).  the  Economic  Development 
Admini.stration  (EDA)  has  received 
petitions  for  certification  of  eligibility  to 
a|)])ly  for  Trade  Adjii.stment  Assistance 
from  the  firms  listed  below. 

Accordingly,  EDA  has  initiated 
investigations  to  determine  whether 
increa.sed  im))orts  into  the  United  States 
of  articles  like  or  directly  com})etitive 
with  those  produced  by  each  ofthe.se 
firms  contributed  importantly  to  the 
total  or  jiartial  sejiaration  of  the  firm’s 
workers,  or  threat  thereof,  and  to  a 
decrease  in  sales  or  production  of  each 
jietitioning  firm. 


List  of  Petitions  Received  by  EDA  for  Certification  Eligibility  To  Apply  for  i  rade  Adjustment  Assistance 

(12/29/2012  through  1/31/2013] 


Firm  name 

Firm  address 

Date  accepted 
for  investiga¬ 
tion 

Product(s) 

Associated  Ma¬ 
chine  Design, 
Inc. 

610  Baeten  Road,  Green  Bay,  Wl 
54324. 

1/3/2013 

Firm  manufactures  paper  manufacturing  machinery  for  the  paper  in¬ 
dustry. 

C.E.S.  Machine 
Products,  Inc. 

8880  Double  Diamond  Parkway, 
Reno,  NV  89521. 

1/9/2013 

Firm  manufactures  components  in  bicycle  and  other  cycle  related 
shock  absorbers,  and  mechanical  parts  and  mountings  for  gaming 
machines. 
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Any  party  having  a  substantial 
interest  in  these  procetulings  may 
riupiest  a  public  hearing  on  the  matter. 

A  written  recjnest  for  a  hearing  must  lx* 
snhmittiul  to  the  Trade  Adjnstimmt 
Assistance  for  Firms  Division.  Room 
71  (Hi.  Fconomic  Diwelopment 
Administration.  U.S.  Department  of 
(iommerce.  Washington.  IXi  20280.  no 
later  than  ten  (10)  calendar  days 
following  publication  of  this  notice. 

Please  follow  the  recinirements  set 
forth  in  FDA’s  regulations  at  18  (IFR 
81.1.0  for  prociidnres  to  riuinest  a  public 
hearing.  The  (Catalog  of  Fedend 
Domestic  Assistance;  official  mimhi;r 
and  title  for  the  program  under  which 
these  petitions  are  submitted  is  11.818. 
Trade  Adjustment  Assistance  for  Firms. 

IJiiliul:  I'deriiarv  1. 2018. 

Miriam  Kearse, 

Llifilhility  Hxamin(‘r. 

|I  K  Doc.  2()i:i-f)278r)  Filed  2-(>-18;  ain| 
BILLING  CODE  3510-WH-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  30-2011] 


Foreign-Trade  Zone  141 — Rochester, 
NY;  Application  for  Manufacturing 
Authority;  Firth  Rixson,  Inc.  d/b/a  Firth 
Rixson  Monroe;  Extension  of 
Comment  Period  on  Revised 
Preliminary  Recommendation 


FOR  FURTHER  INFORMATION  CONTACT: 

Piern;  Dnv  at  Pievrt^.]')u\’@tr(i(h;.f!,ov  or 
(202)482-1878. 

Ilal(!(i:  ^■(!l)^'llarv  1. 2018. 

Aiulrew  M«;(;ilvray. 

F.vf fc Saemtary. 

|FK  D(k:.  2(I18-(I2H24  Filed  2-«i-18;  K;4.'i  am) 
BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-570-943] 


Certain  Oil  Country  Tubular  Goods 
From  the  People’s  Republic  of  China: 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  2010-2011 


agency:  Import  Administration. 
International  I’rado  Admini.stration. 
Depart  mont  of  Commerce. 

DATES:  Effective  Februarv  (i.  2018. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Stolz.  AD/(’A^D  Ojjerations.  Office  8. 
Import  Administration.  International 
Tratle  Administration,  U.S.  Department 
of  {Commerce.  14th  Street  and 
(ion.stitution  Avenue  N\V.,  Washington. 
DC  20280;  telejihone:  (202)  482-4474. 


SUPPLEMENTARY  INFORMATION: 
Baf:kgroiind 


The  comment  period  jirovided  to 
allow  intere.sted  parti(;s  to  respond  to 
the  examiner’s  revised  jireliminarv 
recommendation  issued  to  the  applic;ant 
in  December  2012  (see.  78  FR  2057- 
2038.  1-14-2018)  is  being  extended  to 
March  18.  2018.  to  allow  interested 
parties  additional  time  in  which  to 
comment.  Rehuttal  comments  may  he 
submitted  during  the  subsecpient  15-day 
period,  until  March  28.  2018. 
Submissions  shall  bt;  addre.ssed  to  the 
Board’s  Ex(;cutive  Si;cr(;tary  at  the 
following  address:  Office  of  the 
Executive  Secretarv.  Room  21018.  U.S. 
Departimint  of  Commerce.  1401 
(^institution  Avenue  NW..  Washington. 
DC  20280-0002. 


On  December  17.  2012.  the 
Department  of  (ionnn(;rce 
(“D(;parlment”)  jnihlished  the  final 
n'sults  of  the  antidumping  thity 
administrative  review  of  certain  oil 
country  tubular  goods  (“(Kn’ti”)  from 
the  Peojile’s  Republic  of  (ihina  ("PRC"), 
covering  the  pciriod  May  10.  2010. 
through  Ajiril  80.  2011.'  On  December 
18.  2012.  U.S.  Steel  Coriioration  (a 
jielitioner)  and  American  Tubular 
Products.  LL(]  (“ATP”)  (an  imiiorterof 
subject  merchandise),  submitted 
ministerial  error  allegations  and 
recpiested,  pursuant  to  10  C^FR 
851.224(c).  that  the  Department  correct 
the  alleged  ministerial  errors  in  the 
calculation  of  the  weighted-average; 
dumjiing  margin  for  Jiangsu  Chengde 
Steel  Tube  Share  Co.,  Ltd.  (“Jiangsu 
(-hengde”).  Taizhou  ("liengde  Steel  Tube 
Co.,  Ltd.  (“Taizhou  Cdiengde").  and 
Yangzhou  Chengde  Steel  Tuhi;  ("o..  Ltd. 
(“Yangzhou  C.hengde”)  (collectivelv 
“tlu;  Chengde  (iron])’’).  As  a  result  of  a 
transcription  error,  the  version  of  this 
notice  relea.sed  to  interested  parties  on 
January  14.  2018.  incorrectly  stat(;d  the 
weight-averaged  dumping  margin 
calculated  for  the  ('hengde  C^roup.  This 
notice  corrects  this  error.  Because  (his 
(;rror  was  discover(;d  prior  to 
])ublication  in  the  Federal  Register,  this 
am(;nded  final  results  is  h(;ing  published 
in  place  of  the  original  v(;rsion  released 
on  Januarv  14.  2018. 


'  Soo  Ccihiin  Oil  Ootinliy  'I'ulnihir  Goods  From 
Ihi!  Froplo's  liojuddic  of  China:  Final  l{osnlts  of 
Antiilnmping  Dntv  Adininistrativo  lUniaw:  2(110- 
2011.  77  FK  74(144  (OocKmlxir  17.  2012)  ("Final 
liosulls"). 


Scope  of  the  Order 


For  a  full  descrijition  of  the  products 
covered  hv  the  antidum])ing  duty  order 
on  OCTC  from  the  PRC.  .see  the  Final 
Hosnits. 


Ministerial  Errors 


A  mini.slerial  error  as  defined  in 
.section  751(h)  of  the  Tariff  Act  of  1080. 
as  ami;nded  (“tlu;  Act”),  includes 
“errors  in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
r(;sulting  from  inaccurate  cojiying, 
duplication,  or  the  like,  and  anv  other 
lyjie  of  unintentional  error  which  the 
administering  autlioritv  considers 
mini.sterial.”  - 

After  analyzing  all  int(;rest(;d  party 
comments  we  havi;  determined,  in 
accordance  with  section  751(h)  of  the 
Act  and  10  CiFR  851.224(e),  that  we 
made  certain  mini.sterial  errors  in  our 
calculations  for  the  Final  Hasnits.  For  a 
detailed  analysis  ofthe.se  alleg(;d 
ministerial  errors,  sea  “First 
Admini.strative  Review  of  the 
Antidumjiing  Duty  Order  on  ("ertain  Oil 
(Country  Tubular  Cioods  From  the 
Peopl(;’s  Republic  of  China;  Analysis  of 
Mini.sterial  Error  All(;gation.s,”  dat(;d 
concurrently  with  this  notice. 

The  amended  weighted-average 
dum])ing  margin  is  as  follows: 


OCTG  From  the  PRC 


Weighted- 

average 

Exporter(s) 

dumping 

margin 

(percent) 

Jiangsu  Chengde,  Yangzhou 

Chengde,  Taizhou  Chengde  ... 

162.69 

Th(;se  amended  final  results  are 
published  in  accordance  with  sections 
751(a)(1).  751(h)  and  777(i)(l)  of  the 
Act. 


IJaUid:  (•’eliriiarv  1. 2018. 

I’aiil  Pi(|iiad(i. 

Assistont  Secretary  for  Import 


Administration. 

|FR  Doc.  2(n:i-()2a()l  Fihicl  2-(i-1.8;  «:4.')  iim| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-533-823;  A-834-807;  A-307-820] 

Silicomanganese  From  India, 
Kazakhstan,  and  Venezuela:  Final 
Results  of  the  Expedited  Second 
Sunset  Reviews  of  the  Antidumping 
Duty  Orders 

AGENCY:  Ini|)c)rt  Adininislratioii, 
liiteriiational  Trade  Administration. 
Department  of  (Commerce. 

DATES:  DuU^:  Fel)ruarv  7.  2013. 

summary:  On  October  1.  2012,  the 
D(!partment  of  Commerce 
(“Dejiartment")  initiated  the  second 
sunset  reviews  of  the  antidnm])ing  duty 
orders  on  silic:omanganese  from  India. 
Kazakhstan,  and  Venezuela.  Tlie 
D(;partment  finds  that  revocation  of 
the.se  antidum])ing  duty  orders  would 
he  likely  to  lead  to  continuation  or 
recurrence  of  dumping  at  the  rat(;s 
identified  in  the  “Final  Results  of 
Reviews”  section  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Sean  (iarey,  AD/CVD  0])erations,  Office 
6.  Import  Administration.  International 
Trade  Administration,  IJ..S.  Department 
of  Commerce,  14th  .Street  and 
Constitution  Avenue  N\Y.,  Washington. 
DC  2()23():  telephone  (202)  482-3064. 
SUPPLEMENTARY  INFORMATION: 

Hackground 

The  antidinn])ing  duty  orders  on 
silicomanganese  from  India, 

Kazakhstan,  and  Venezuela  were 
published  on  May  23.  2002.  .See  A'o/K;e 
of  Anwnded  Final  Datermination  of 
Salas  at  Lass  than  Fair  Vcdua  and 
Antidumping  Dntv  Ordars: 
Silicoinanganasa  from  India, 
Kazakhstan,  and  Vanaznala,  67  FR 
36140  (May  23.  2002). 

On  (ictoher  1, 2012,  tlie  Department 
initiated  the  second  sunset  reviews  of 
these  orders,  pursuant  to  section  7.61(c) 
of  the  'Tariff  Ac:t  of  1030,  as  amended 
(“the  Act”).  .See  Initiation  of  Fiva-Yaar 
(“SnnsaF'I  Raviaw,  77  FR  .60807 
(October  1, 2012)  (“notice  of 
initiation”).  'The  Department  received  a 
notice  of  intent  to  particij)ate  from  tlie 
following  domestic  ])arties:  Framet 
Marietta,  Inc,  and  Fehnan  Production, 
hhC;  (collectively,  "domestic  interested 
parlies”),  within  the  deadline  specified 
in  10  CiFR  3.61,218(d)(1)(i),  Each  of  these 
companies  is  a  manufacturer  of  a 
domestic-like  product  in  the  United 
.States  and,  accordinglv,  is  a  domestic 
interested  partv  pursuant  to  section 
771(0)(C)  of  the  Act. 

On  October  31, 2012,  the  Department 
received  adequate  substantive  responses 


to  the  notice  of  initiation  from  the 
dome.stic  interestcul  jiartiiis  within  the 
3()-day  deadline  siiecified  in  10  OFR 
3.61 .21 8(d)(3)(i).  In  the  sunset  review  of 
the  antidumping  order  on 
silicomanganese  from  India,  we 
received  one  nisjion.se  from  a 
res|)ondent  interested  jiarty,  Nava 
Hharal  Ventures  himited  (“Nava 
Hharat”)  '  on  Novemh(;r  7,  2012,  and 
found  that  Nava  llharat  jirovided  an 
inadeipiate  res|K)nse  because  it  did  not 
export  subject  merchandise  to  the 
tinited  .States  over  the  five  calendar 
years  ])receding  the  initiation  of  this 
review.-  'The  Department  received  no 
respon.ses  from  other  respondent 
interested  jiarties.  On  the  basis  of 
notices  of  intent  to  participate  and 
adecjuate  substantive  responses  filed  on 
behalf  of  domestic  interested  jiarties, 
and  the  inadequate  res|)on.se  from  the 
only  resjiondent  interested  jiarty  to  have 
filed  a  submission.  Nava  Bharat,  the 
Dejiartment  has  conducted  exjiedited 
sunset  reviews  of  these  orders  jiursuant 
to  section  761  (c)(3)(B)  of  the  Act  and  19 
CFR  361.218(e)(1)(ii)(C).  As  a  result  of 
these  sunset  reviews,  the  Dejiartment 
finds  that  revocation  of  the  antidumjiing 
duty  orders  is  likely  to  lead  to 
continuation  or  recurrence  of  dumjiing 
at  the  rates  indicated  in  the  “Final 
Residts  of  Reviews”  .section  of  this 
notice. 

Scope  of  the  Orders 

For  jiurjioses  of  the.se  orders,  the 
jirodncts  covered  are  all  forms,  sizes 
and  t;omjiositions  ofsilicomangane.se. 
excejit  low-carbon  silicomanganese, 
including  si licomangane.se  hricjuettes, 
fines  and  slag.  Silicomangane.se  is  a 
ferroalloy  compo.sed  jirincijially  of 
manganese,  silicon  and  iron,  and 
normally  contains  much  smaller 
jirojiortions  of  minor  elements,  such  as 
carbon,  phosjihorous  and  sulfur. 
.Silicomanganese  is  sometimes  referred 
to  as  ferrosilicon  manganese. 
iSilicomangane.se  is  used  jirimarilv  in 
steel  jiroduction  as  a  source  of  both 
silicon  and  niangane.se. 

.Silicomanganese  generally  contains  by 
weight  not  le.ss  than  4  jiercent  iron, 
more  than  30  jiercent  mangane.se.  more 
than  8  jiercent  silicon  and  not  more 
than  3  jiercenl  jihosjihorons. 
.Silicomangane.se  is  jirojierly  classifiable 

'  Oil  Oclolmr  10.  2012.  Niiva  liharal  r(!(|iuisliHl  an 
iixlonsion  iif  linu!  lo  fill!  its  sulistantivi;  icsponsi!. 
11u!  0(!|)ailm(!nl  ^ranldd  an  oxlmision  until 
N()V(!inl)i;r  7.  2012. 

-  See  Moinnranduni  Iniin  Snnsnt  I'nain  In  Itarliara 
li.  1'illinan.  Oirnclnr.  Ollicn  nl  AI)/0VI)  Opoiatinns 
(i  n!Hardin{>  '‘.Simsnl  Rnviow  nl'lho  Anlidnni|)in}^ 
Duty  Ordnr  nn  .Sili(:()nian5>an(!.s(!  from  India: 
Adntpiacy  OnliM  inination."  daind  Novninlinr  22. 
2012. 


under  subheading  72()2.30.0()0()  of  the 
Harmonized  'Tariff  .Schedule  of  the 
United  States  (“H'TSIJS”).  Some 
silicomanganese  may  also  he  classified 
under  H'T.SU.S  subheading  7202.99.6046. 

'The  low-carbon  silicomanganese 
excluded  from  this  stiojie  is  a  ferroalloy 
with  the  following  chemical 
sjiecifications:  Minimum  .6.6  jiercent 
mimgane.se,  minimum  27  jiercent 
silicon,  minimum  4  jiercent  iron, 
maximnm  0.10  jiercent  jihosjihorus. 
maximum  0.10  jiercent  carbon  and 
maximnm  0.0.6  jiercent  sulfur,  how- 
carbon  silicomanganese  is  used  in  the 
manufacture  of  stainless  steel  and 
sjiecial  carbon  steel  grades,  such  as 
motor  lamination  grade  steel,  requiring 
a  \'ery  low  carbon  content.  It  is 
sometimes  referred  to  as 
ferromanganese-silicon.  Low-carbon 
silicomanganese  is  classifiable  under 
H'T.SU.S  suliheading  7202.99.6040. 

'This  scojie  covers  all 
silicomanganese,  regardless  of  its  tariff 
classification.  Although  the  H'T.SU.S 
subheadings  are  jirovided  for 
convenience  and  customs  jiurjio.ses,  our 
written  descrijition  of  the  scojie  remains 
disjiositive. 

Analysis  of  (Comments  Received 

All  issues  rai.sed  in  these  reviews  are 
addressed  in  the  Issues  and  Decision 
Memorandum  (“Decision 
Memorandum”)  from  C’.hristian  Marsh, 
Dejinty  Assi.stanI  .Secretary  for 
Antidumjiing  and  Ckiuntervailing  Duty 
Ojierations,  to  Paul  Pitjuado,  Assistant 
.Secretary  for  Imjiort  Admini.stration, 
dated  )anuarv  31, 2013,  which  is  heretiv 
adopted  by  this  notice.  The  issues 
discussed  in  the  Decision  Memorandum 
include  the  likelihood  of  continuation 
or  recurrence  of  dumping  and  the 
magnitude  of  the  margins  of  dumjiing 
likely  to  jirevail  if  the  orders  were 
revoked.  Parties  can  find  a  comjilete 
discussion  of  all  issues  rai.sed  in  these 
reviews  and  the  corresjionding 
retximmendations  in  this  jiuhlic 
memorandum,  which  is  on  file 
elet:tronically  via  Imjiort 
Administration’s  Antidumjiing  and 
Countervailing  Duty  Centralized 
Electronic  .Service  .Sv.stem  (“lA 
ACCESS”).  lA  ACCESS  is  available  to 
registered  users  at  httf):// 
iaa(:(:(;ss.trada.gov and  is  available  to  all 
Jiarties  in  the  Central  Records  Unit  in 
room  7046  of  the  main  (Commerce 
building.  In  addition,  a  comjilete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Internet 
at  http://ia, ita.doa.gov/frn/.  The  signed 
Decision  Memorandum  and  electronic 
versions  of  the  Decision  Menuirandnm 
are  identical  in  content. 
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Final  Kesulls  of  Reviews 

Pursuant  to  sections  7r>2(c)(l)  and  (3) 
of  th(!  Act.  we  determine  llial  revocation 
of  the  antidumping  duty  orders  on 
silicomanganese  from  India. 

Kazaklislan.  and  Venezuela  would  he 
likely  to  lead  to  continuation  or 
recurrence  of  dumping,  and  that  the 
magnitude  of  the  margins  of  dumping 
likely  to  pnwail  if  the  order  were 
r(!Voked  are  as  follows: 


Exporters/producers 

Rate  (percent) 

India 

Nava  Bharat  Ventures, 

Ltd . 

Universal  Ferro  and  Al- 

15.32 

lied  Chemicals,  Ltd.  ... 

20.53 

All  Others  Rate  . 

17.74 

Kazakhstan 

Alloy  2000,  S.A . 

247.88 

Kazakhstan-Wide  Rate  .. 

247.88 

Venezuela 

Hornos  Electricos  de 

Venezuela,  S.A . 

24.62 

All  Others  Rate  . 

24.62 

This  notice  also  .serves  as  the  oidv 
rmninder  to  parties  subject  to 
administrative  ))rotective  order  (“APO”) 
of  their  resi)onsil)ility  concerning  the 
return  or  (histruction  of  ])roprietarv 
information  disclosed  under  APO  in 
accordant;  with  1‘)  (il-’R  3.')1.3()5. 
Timely  notification  of  the  return  or 
destruction  of  APO  matcsrials  or 
conversion  to  judicial  prot(;ctive  orchns 
is  luM’ehy  nujue.sted.  Failun;  to  comply 
witli  th(!  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  an;  issuing  and  publishing  tlu; 
final  results  and  notice  in  accordance 
with  .s(!ctions  7.')l(c).  7.')2(c),  and 
777(i)(1)  of  the  Act. 

I)iil(!(l:  lanuarv  IJl.  2013. 

Paul  Pi(|ua(tu. 

Assistant  Hacratary  fov  Import 
Administration. 

U  K  Due.  201:<-(I2H22  I'ilod  ain| 

BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Renewal  and  Revision  of  a  Previously 
Approved  Information  Collection; 
Comment  Request;  State  Broadband 
Data  and  Development  Grant  Program 

ACTION:  Notice. 

SUMMARY:  The  De])artment  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  jjaiierwork  and 


res])ondent  burden,  invitcis  the  general 
])ul)lic  and  other  Federal  agencies  to 
comment  on  continuing  and  revising 
this  information  colhiction.  as  recpiired 
hv  the  Papcirwork  Reduction  Act  of 
TtMK'’),  Public  Law  104-13  (44  l)..S.C. 
3.'j()(i(c)(2)(A)). 

DATES:  Wrilt(!n  comments  must  he 
submitted  on  or  before  April  8.  2013. 
ADDRESSES:  IJinuit  all  writtim  comments 
to  jennifer  Jessup.  DepartiiKMital 
Paperwork  Clearance  Officer. 

Department  of  (iomiiKirce,  Room  001 0, 
14th  and  C.onstitution  Avenue  NW.. 
Washington.  DC  20230  (or  via  the 
Int(!rnet  at  JJnssup@d()(:.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Reijuests  for  additional  information  or 
copies  of  the  information  collection 
instrum(!nt(s)  and  instructions  .should 
he  directed  to  Anne  Neville.  Director. 
.State  Broadband  Initiative,  National 
Telecommunic;ations  and  Information 
Administration  (N  I  IA].  Room  4898, 

U..S.  Department  of  C4)mmerc(!.  1401 
Con.stitution  Avenue  NW.,  Washington 
DC  20230  (or  via  email  to 
(ine\’illH@n1i(i.(io(:.gov). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  reciue.st  is  for  an  extension  and 
revision  of  a  currently  apjjroved 
information  colhiction. 

In  2000  and  2010.  under  the 
Broadband  Data  Im|)rovement  Act  and 
th(!  American  Recovery  and 
Reinvestment  Ac;t  of  200tl.  NTIA 
awarchul  grants  to  states,  or  their 
designees,  to  gather  and  verify  state- 
specific  hroaclhand  data,  including  tlu; 
the  maximum  advertisinl  speed, 
technology  type  and  spectrum  (if 
a])])lical)le)  for  each  broadband  jirovider 
offering  service  in  each  census  block,  or. 
in  census  blocks  greater  than  two  s(]uare 
mil(;s,  each  road  segment  (.See  74  FR 
32.S4.''),  July  8.  2009  and  74  FR  4(i.S73. 
.Sept.  10,  2009).  Additionally,  grants 
included  funding  to  collect  the 
maximum  advertised  speed  and 
technology  typii  to  which  various 
clas.ses  of  Community  Anchor 
Institutions  (CAls)  suh.scrihi!.  Recijjients 
are  fundtul  to  conduct  this  activity  until 
a|)|)roximately  Decemlxir  31, 2014. 

The  recipients  gather  and  verify  data 
twice  ])er  ycxir,  submitting  the 
information  to  NTIA  each  ()c:toher  1  and 
A])ril  1.  .States  u.se  the  data  to  po])ulat(! 
state  broadband  ma|)s,  and  NTIA  uses 
the  data  to  |)opuiat(;  tJu;  National 
Broadband  Map.  The  data  is  also  freidy 
available  for  stakehohhas  to  use.  via 
A])])lication  Programming  Interfaces 
(APIs)  and  in  various  file  formats. 
Numerous  public  and  ])rivate 
stakeholders  currently  use  the  data  to 


inform  funding,  policy  and  commercial 
decisions.  Consumers  and  husines.ses 
use  the  data  to  identify  where 
broadband  is  available,  the  adverti.sed 
s])eeds  anil  other  information. 

Despite  the  importance  of  broadband 
to  the  II..S.  economy,  information  about 
broadband  availability  was  not  widely 
available  until  N  I’lA  and  the  .states 
devidojjed  this  data.set.  The  data 
collected  will  continue  to  provide 
critical  information  for  grant-making, 
regulatory  and  ])olicy-making  efforts, 
and  to  improve  the  iiuality  of  state-level 
broadband  information. 

N'l’lA  proposes  to  revi.se  the  currently 
approved  reporting  reijuirements  to 
include  with  each  submission  of  data 
.several  “best  practices”  documents 
including  a  document  describing  each 
recipient’s  methodology  for  collecting 
and  verifying  data,  a  document  that 
summarizes  any  major  changes  or 
corrections  to  data  from  the  j)r(!vious 
suhmi.ssion  and  a  short  text  file  (also 
known  as  a  “readme”  file)  that 
summarizes  basic,  technical  information 
for  the  dataset.  Recijiients  hiigan 
jiroviding  this  information  to  NTIA  as  a 
best  practice  because  it  i)rovided  more 
transparency  into  their  process  and 
su|)ported  the  efficient  review  of  data. 
Note  that  at  this  time,  N'l'IA  is  not 
pro])osing  to  revise  the  broadband 
availability  or  (lAI  ado])tion  data  that 
each  recipient  collects,  though  it  may 
consider  changes  at  a  futuri!  date. 

II.  Method  of  Ciollection 

Awardees  will  continue  to  submit  all 
reports  via  the  Internet. 

III.  Data 

OMH  (Control  Niiinhnr:  ()()8()-()l)32. 

Form  Nuinlwr:  None. 

Tvpa  of  Rm  inw:  Regular  submission 
(revision  and  extension  of  a  currently 
approved  collection). 

Affnctnd  Public:  .States,  territories  and 
the  District  ofColumhia  or  their 
designees.  .Suhrespondents  include 
facilities-hased  providers  of  broadband 
connections,  incumbent  and 
comi)etitive  local  exchange  carriers, 
iacilitie.s-J)ased  mobile  telejdiony 
.service  laoviders  and  wirele.ss  Internet 
.service  ])roviders. 

Kstinnitcd  Nuinlmr  of  I'olol 
Hespondents:  .IB  res])ondents:  2, ()()() 
suhres])ondents. 

Fstiiuotcd  Time  per  Response:  3,123 
hours  for  resjiondents;  .'50  hours  for 
sul)res])ondents. 

Estimated  Total  AiimmI  Rurden 
Hours:  .'549,770. 

Estimated  Total  Anmud  Cost  to  the 
Public:  .SO. 
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IV.  Request  lor  (]oinnienls 

C'.oninients  are  invitcul  on:  (a)  Whether 
the  ])r()|)o.se(l  colhulion  of  iuforniation 
is  necessary  for  the  ])ro])(!r  performance; 
of  the  functions  of  the  agency,  inclnding 
whether  tlie  information  shall  have 
j)ractical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate;  e)f  the  hnrelen 
(ine:lneling  he)nrs  anel  e;e)st)  e)f  the; 
pre)])e).se;el  e:e)lle;e;tie)n  e)f  infe)rmatie)n;  (e;) 
ways  to  e;nhane:e;  the;  e|uality.  utility.  :mel 
e.larity  e)f  the  informatie)n  te;  he; 
e;e)lle;e;te;el;  anel  (el)  ways  te;  minimize;  the 
hnrelen  e)f  the;  ce)llee:tion  e)f  infeermatieen 
e)n  re;spe)netents,  ine;hieling  thre)ugh  the 
use;  e)f  autejinateel  ce)lle;e:tie)n  ti;e;hnie]ues 
e)r  e)ther  forms  e)f  infe)rmatie)n 
tee;hne)logy. 

Ce)mme;nts  suhmitteel  in  response  te; 
this  notie;e  will  be;  summarizeel  anel/or 
ine;hieleel  in  the  re;e]nesl  leer  OMB 
appre)val  of  the;  informatie)n  e:e)lle;e:tion. 
Cemunents  will  alse;  hi;e;ome  a  matte;r  of 
j)ul)lie:  re;e;e)rel. 

Oiileel:  l’<;l)reiarv  1,  201.3. 

(i\ve;llnar  Beinks. 

Mdiidgcinant  Aiuilvst.  Offica  of  Ilia  CJiicf 
Infoniidtion  ( yfficdr. 

IFK  Doc.  3e)i:;-e)27i;i  Kiliul  ^-ei-ce  K'.4r>  ain| 
BILLING  CODE  3510-06-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Docket  ID:  DoD-2013-OS-0018] 

Proposed  Collection;  Comment 
Request 

AGENCY;  lJnite;el  States  of  Ainerie:a 
Vietnam  War  Commemoratiem:  OSD/ 
DA&M.  De)D. 
action:  Notie;e. 


In  conipliane;e  with  Se;e:tion 
3.'5()6(e;)(2)(A)  of  the  Pape;rwork 
Re;eluctie)n  Ae;t  of  lUU.I.  the  Office;  e)f 
Ceimmemeirations  under  the;  Se;e:re;tary  e)f 
Defense  announces  ii  ])re)pe)se;el  pnhlie; 
infe)rmatie)n  collee:tion  eenel  s(;e;ks  puhlie: 
e;oniment  on  the  ])re)visions  the;re;e)f. 
C'.emunents  are;  inviteel  een  (a)  whe;ther 
the  pre)pose;el  colle;e;tie)n  eif  infeermatiem 
is  ne;e:e;ss<ery  fe)r  the  pre)per  perfe)rmcme;e; 
e)f  the;  fnne;tie)ns  e)f  the;  ag(;ne:y.  ine;hieling 
wlu;the;r  the;  informaliein  shall  have; 
])rae:tie;al  utility;  (h)  the  ae:e:urae:y  of  the 
age;ne;y’s  e;stimate;  e)f  the;  heirelen  eif  the 
])re)pe).se;el  infe)rinatie)n  ce)lle;e:tie)n;  (e:) 
ways  te;  enhane:e;  the;  ejuality.  utility,  anel 
e:larity  e)f  the  information  te;  he; 
e;olle;e;te;el;  anel  (el)  ways  te;  minimize;  the; 
hnrelen  of  the  infeirmatieni  colle;e:tion  on 
respeendents.  inclueling  thre)ugh  the  use 
e)f  ante)mate;el  colle;e:tie)n  te;e:hnieiue;.s  eer 
othe;r  forms  of  informatie)n  te;chne)le)gy. 


DATES:  Consieleration  will  he  given  te;  all 
e:e)mme;nts  rt;e;e;ive;el  by  A])ril  8.  2013. 
ADDRESSES:  Yeni  may  submit  e:omnu;nt.s. 
iele;ntifie;el  by  ele)e:ke;t  numl)e;r  einel  title, 
by  anv  e)f  the;  fe)lle)wing  me;the)els: 

•  Fcddnil  dRuhnnakind  I^orUtl:  httj):// 
ivww’.ivduldtions.dov  Folleew  the; 
instreie;tie)ns  feir  seihmitting  e:e)innu;nts. 

•  Mail:  l'’e;ele;ral  De)e:ke;t  M;mage;me;nt 
System  Offie;e;.  4800  Mark  Oe;nte;r  Drive. 
Feist  Te)wer.  Suite  02(i09.  Alexanelria. 

VA  223.10-3100. 

Instructions:  All  snhmissiejns  re;e:e;ive;el 
must  incluele  the  eegeneiv  name.  ele)e;ket 
numher  anel  title  fe)r  this  Fede;ral 
Re;giste;r  ele)cnme;nt.  The  general  polie:y 
for  e:e)nmu;nts  anel  otlu;r  suhnussie)ns 
from  members  of  the  puhlie:  is  to  make 
these  submissions  available  feir  puhlie: 
viewing  e)n  the  Internet  at  http:// 
n'ww.rcdiihitions.gov  as  they  are; 
re;e:eiveel  without  change;.  ine:lnding  anv 
pe;r.se)nal  iek;ntifie;rs  e)r  e:ontact 
informeetion. 

FOR  FURTHER  INFORMATION  CONTACT:  D) 

re;(pie;.st  num;  infe)rmatie)n  on  this 
l)re)j)e)se;ei  infeaination  e:e)lle;e:tie)n  e)r  to 
e)htain  a  e:e)pv  e)f  the;  ])rope)sal  anel 
asse)e:iate;el  e:e)lle;e:tie)n  in.strnnu;nts. 
pleeise;  write;  te;  The  IJniteel  States  e)f 
Americ.i  Vie;tnam  W.ir  (.'e)mme;me)ratie)n. 
Attn:  Yveenne;  Se;hilz.  1101  Wilse)n 
Be)nle;varel  Suite;  810.  Arlingteen.  VA 
22200  e)re:all  at  70.3-607-4910. 

Title:  Associated  Form;  and  OMR 
Nninher:  Vie;tnam  W.ir  C’.e)mine;me)ratie)n 
Planneel  (iennineinenative  Fvents:  DD 
Feirm  29.16;  OMB  Number  0704-TBD. 

Needs  and  Uses:  The;  infeirmation 
e:e)lle;e:tie)n  is  ne;e:e.s.sarv  te;  neitifv  the 
IJniteel  State;.s  e)f  Ame;rie:a  Vietnam  War 
Ce)mme;nu)rat ion's  (Je)mmemorative 
Partne;r  Preigram  e)f  Oeemmemorative 
Partne;r’s  planneel  events  fe)r  ine;hi.sion 
e)n  the  Commemoration’s  events 
e;alenelar.  anel  te;  re;e]ue.st  event  .suj)j)ort 
from  the  program.  The  Commeniejrative; 
Partne;r  Pre)gram  ((JPP)  is  ele;.signed  to 
.sui;pe)rt  fe;de;ral  agene:ies.  State.  le)e;al. 
civilian  and  military  e;e)mmnnitie;s. 
internatieinal  ge)ve;rnme;nt.s.  ve;te;ran.s’ 
organizations,  e;ivie:  gre)uj).s,  inehistrie;.s, 
e;elue:ational  in.stitntie)n.s.  lihrarie;.s. 
mu.seuins,  heisine;.s.s  anel  e)the;r 
eirganiziitieins  in  assisting  a  grateful 
natiem  in  e;omnuane)rating  the;  Vie;tnain 
War.  (Je)mme;ine)rative;  Peirtners  are;  a.ske;el 
te;  ])lim  anel  e:e)nelue;l  eit  le;ast  twe; 
<il)])re)])riate;  e;ve;nt.s  anel  <K:tivitie;.s  e;ae;h 
yeeir  elnring  the;  2011-2017  time;fnime 
that  will  “thiinkemel  heme)!'”  e)nr 
veterans  and  their  fcimilies  in  a 
memeerahle.  hut  elignifieel  anel  he)ne)rahle 
manner.  Fv(;nts  anel  ae;livitie;.s  must  me;(;t 
e)ne;  e)r  meere  e)f  the;  C,e)ngre;.s.sionally- 
manelateel  e)hje;e:tive;.s  of  the  pre)grain. 

Affected  Fnblic:  Busine;.ss  e)f  other  feer- 
profit;  Not-fe)r-pre)fit  in.stitutie)ns; 


Feele;ral  Ge)ve;rnment:  State.  le)e;al  or 
trihid  government. 

Annind  Rnrden  Honrs:  2.100. 

Nninher  of  Respondents:  10.000. 
Responses  per  Respondent:  One  (1)  em 
avenige.  Re;spe)nse;.s  are;  veehintiirv  and 
thus  the;  nninher  eif  re;.spem.se;.s  will  varv 
anuHig  responelents.  We;  estimate;  an 
average;  eif  erne  animal  re;.spem.se;  per 
resiiemelent. 

Average  Rnrden  per  Response:  11 
minnte;s. 

Frequency:  On  oe;e:a.sion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  (Collection 

The  United  State;.s  of  Amerie:a 
Vietnam  War  CJemmiemoration 
(Jominenmrative  Partner  Program  is  a 
veihmtarv  program  for  organizations  to 
assist  a  grateful  natiem  in  thanking  anel 
honoring  our  Vie;tnam  Ve;te;rans  anel 
their  familie;.s.  Re;qiu;.st.s  feir  event 
snppeirt  and  notifie:ation  of  planne;el 
events  are  purely  veiluntarv,  but  will 
inform  the  preigrain  as  tei  the  nationwiele; 
effort  anel  .sue:e:e;.ss  te;  thank  and  lioneir 
our  Vi(;lnam  Veterans.  Information  to  he; 
e:e)lle;e:teel  ine:lnele;s:  Cemnnemeiriitive; 
Partner  Pre)gram  Organization  name; 
Event  Point  eif  (Je)ntae;t:  Ye;ar;  Te;ntative 
Date(.s);  Planneel  Event:  Pl:mne;el 
Ae;tivitie;.s;  anel  Re;epie;.ste;el  Snpjieirt 
(materials). 

Dali;(l;  I''i;l)niary  4.  201  ;t. 

Aiirein  Sii;gi;l, 

Alterndle  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Il'K  Doc.  ;ien;i-e)274l  I'ihid  2-ei-i:i;  8:4.'')  iiinl 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Docket  ID:  DoD-2013-OS-0017] 

Proposed  Collection;  Comment 
Request 

AGENCY:  lJnite;d  State;.s  of  Amerie:a 
Vietnam  War  Commemeiratiem;  OSD/ 
DA&M.  DeiD. 

ACTION:  Ne;tie:e. 

In  e;ompliane:e  with  Se;e:tie)n 
31()6(e;)(2)(A)  eif  the;  Piiperwork 
Re;elue:tiem  Act  of  1901.  the;  Offie:e  of 
(Jemimemorations  imd(;r  the  Se;e:re;tarv  of 
Defense;  anne)nne:e;.s  a  pro])e).se;el  pnhlie; 
infeirinatiem  e:olle;e;tiem  anel  se;e;ks  pnhlie: 
e:e)mme;nt  on  the;  jireivisiems  the;re;e)f. 
(Jemiments  are;  invite;el  on  (a)  whe;ther 
the;  pre)pe).se;el  e:e)lle;e:tion  eif  infeirmatiem 
is  nee;e;.ssary  feir  the;  preiper  j)erform:me:e; 
of  the  functiems  eif  the;  age;ne;y.  ine:lueling 
whe;the;r  the;  information  shall  have; 
prae:tical  utility:  (h)  the  ae:e:uracy  of  the; 
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agtaicy’s  estimate  of  tlie  burden  of  tlie 
j)roj)ose(i  information  collection:  (c) 
ways  to  enhance  the  (juality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
res|)ondents,  including  through  the  u.s(! 
of  automated  collection  t(K;hni(|ues  or 
oth(!r  forms  of  information  lechnologv. 
DATES:  (ionsideration  will  he  givcai  to  all 
comments  received  by  April  8,  2013. 
ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  and  title, 
by  any  of  the  following  methods: 

•  Fef/em/  olhilaiuaking  Portal:  http:// 
n  ww.rof’ulations.^ov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  f'ederal  Docket  Nlanagement 
System  Office.  4800  Mark  Cienter  Drive, 
liast  Tower.  Suite  02009.  Alexandria. 

VA  223.')0-3100. 

Instructions:  All  submissions  received 
mu.st  include  the  agency  name,  docket 
number  and  title  for  this  Federal 
Register  document.  The  general  policy 
for  comments  and  other  .submissions 
from  members  of  the  public  is  to  make 
these  submi.ssions  available  for  public 
viewing  on  the  Internet  at  http:// 
innr.regi//u//oij.s-.goi' as  they  are 
received  without  change,  including  any 
personal  identifiers  or  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  cojiy  of  the  propo.sal  and 
associated  collection  instruments. 
plea.se  write  to  The  United  States  of 
America  Vietnam  War  Commemoration, 
Attn:  Yvonne  Schilz.  1101  Wilson 
Boulevard.  Suite  810.  Arlington,  VA 
2220?)  or  call  at  703-097-4919. 

Title:  Associated  Foiin:  and  UMB 
Xhnnher:  Vietnam  War  Commemoration 
After-Action  Rejiort;  DD  Form  2957: 
OMB  Number  0704-TBD. 

\’eeds  and  f /se.s;  The  information 
collection  recpiirement  is  necessary  to 
notify  the  United  States  of  America 
Vietnam  War  Commemoration's 
(Commemorative  Partner  Program  of 
("ommemorative  Partner's  results  of 
their  event.  The  form  will  be  u.sed  by 
both  civilian  and  military  organizations. 
The  Commemorative  Partner  Program 
((CPP)  is  designed  to  supjiort  federal 
agencies,  .State,  local,  civilian  and 
military  communities,  international 
governments,  veterans'  organizations, 
civic  groujjs,  industries,  educational 
institutions,  libraries,  museums, 
business  and  other  organizations  in 
assisting  a  grateful  nation  in 
commemorating  the  Vietnam  War. 
(Commemorative  Partners  are  asked  to 
j)lan  and  conduct  at  least  two 
ajiprojiriate  events  and  activities  each 


year  during  the  2015-2017  timeframe 
that  will  “thank  and  honor"  our 
veterans  and  their  families  in  a 
memorable,  but  dignified  and  honorable 
manner.  Fvents  and  activities  must  meet 
one  or  more  of  the  ( Congressional ly- 
mandated  objectives  of  the  |)rogram. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions: 

Imderal  Covernment;  .Slate,  local  or 
tribal  government 

Annind  Barden  Honrs:  1.250. 

Ninnher  of  Bespondents:  5,000. 
Besi)onses  per  Besi)ondent:  One  (1)  on 
average.  Responses  are  voluntary  and 
thus  the  number  of  responses  will  vary 
among  respondents.  We  estimate  an 
average  of  one  annual  response  per 
respondent. 

Average  Barden  per  Besponse:  15 
minutes. 

Pre(]aencv:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  (Collection 

The  United  .States  of  America 
Vietnam  War  (Commemoration 
(Commemorative  Partner  l^rogram  is  a 
voluntary  iirogram  for  organizations  to 
assist  a  grateful  nation  in  thanking  and 
honoring  our  Vietnam  Veterans  and 
their  families.  After-Action  Re|)orls  on 
events  held  by  (Commemorative  l^irtners 
are  |)urely  voluntary,  but  will  iid'orm  the 
program  as  to  the  nationwide  effort  and 
succe.ss  to  thank  and  honor  our  Vietnam 
Veterans.  Information  to  be  collected 
includes:  (Commemorative  Partner 
Program  Organization  Name;  Address  of 
Organization:  Date(s)  of  Fvent; 
Location(s)  of  Fvent;  Fstimated 
Attendance:  Number  of  Vietnam 
Veterans  Recognized;  Number  of 
Vietnam  Veteran  Families  Recognized: 
and  additional  comments  such  as 
"lessons  learned”  as  a  result  of 
conducting  the  event. 

IDatcd:  iHiliruary  4.  2013. 

Aaron  Siej>i:l, 

Alternate  OSD  Federal  Begisler  Liaison 
Offieer.  Department  of  Defense. 

|FR  Doc.  2()i;t-027:t«  Filed  anil 

BILLING  CODE  5001-06-P 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Uniform  Formulary 
Beneficiary  Advisory  Panel 

AGENCY:  Assistant  .Secretary  of  Defense 
(Health  Affairs),  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Under  the  |)rovisions  of  the 
Federal  Advisory  (Committee  Act  of 
1972  (5  IL.S.CC.  Appendix,  as  amended) 


and  the  (Covernment  in  the  .Sunshine 
Act  of  197(')  (5  U..S.CC.  552b.  as  amended) 
the  Department  of  Defense  (DoD) 
announces  the  following  Federal 
Advisory  (Committee  Meeting  of  the 
Uniform  Formulary  Beneficiary 
Advisory  Panel  (hereafter  referred  to  as 
the  Panel). 

DATES:  March  7.  2013,  from  9:00  a.m.  to 
1:00  |).m. 

ADDRESSES:  Naval  I  leritage  (Center 
Theater.  701  Penn.sylvania  Avenue  NW., 
Washington.  D(C  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  (CDR 
)oseph  Lawrence,  Designated  Federal 
Officer  (DFO),  Uniform  Formulary 
Beneficiary  Advisory  Panel.  4130 
.Stanlev  Road.  .Suite  208,  Building  1000, 
.San  Antonio,  TX  78234-0012. 
Telephone:  (210)  29.5-1271  Fax:  (210) 
29.5-2789,  Fmail  Addre.ss: 
Bapre<}aests@tina.osd.niil. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  Meeting:  The  Panel  will 
review  and  comment  on 
recommendations  made  to  the  Director 
of  TRICARFC  Management  Activity,  by 
the  Pharmacy  and  Therapeutics 
(Committee,  regarding  the  Uniform 
Formulary. 

Meeting  Agenda: 

1 .  .Sign- In 

2.  Welcome  and  Ojiening  Remarks 

3.  Public  (Citizen  (Comments 

4.  Scheduled  Theraiieutic  (Class  Reviews 
((Comments  will  follow  each  agenda 
item) 

a.  Topical  Pain  Agents 

1).  Pulmonary — 2  Agents:  (COPD 

c.  Anticoagulants 

d.  Designated  Newly  Ajijiroved  Drugs  in 
Already-Reviewed  (Classes 

e.  Pertinent  Utilization  Management 
Issues 

5.  Panel  Di.scussions  and  Vote 
Meeting  Accessihilitv:  Pursuant  to  5 

U..S.CC.  552b.  as  amended,  and  41  (CF"R 
102-3.140  through  102-3.105,  and  the 
availability  of  sjiace,  this  meeting  is 
ojien  to  the  ])ublic.  .Seating  is  limited 
and  will  be  provided  only  to  the  fir.st 
220  jieople  signing-in.  All  persons  must 
sign-in  legibly. 

Administrative  Work  Meeting:  I’rior  to 
the  public  meeting,  the  Panel  will 
conduct  an  Administrative  Work 
Meeting  from  7:30  a.m.  to  9:00  a.m.  to 
discuss  admini.strative  matters  of  the 
Panel.  The  Admini.strative  Work 
Meeting  will  be  held  at  the  Naval 
Heritage  (Center.  701  Pennsvlvania 
Avenue  NW.,  Washington,  D(C  20004. 
Pursuant  to  41  (CFR  102-3.100,  the 
Admini.strative  Work  Meeting  will  be 
closed  to  the  public. 

Written  .Statements:  Pursuant  to  41 
(CFR  102-3.105(1)  and  102-3.140,  the 
public  or  interested  organizations  may 


9038 


Federal  Register /  Vol.  78,  No.  26 /Thursday,  February  7,  2013 /Notices 


submit  written  statements  to  the 
meml)ership  of  the  Panel  at  any  time  or 
in  resj)onse  to  the  stated  agenda  of  a 
planned  meeting.  Written  statements 
should  he  submitted  to  the  Panel’s  DFO. 
The  DPO’s  contact  information  can  he 
obtained  from  the  (lemjral  Services 
Administration’s  Federal  Advisory 
(iommittee  Act  Database  at  https:// 
\v\v\v.li(Io.}’()v/f(i(:(i(l(tt(ih(iS(^/piihIi(:.(is}). 

Written  statements  that  do  not  ])ertain 
to  the  scheduhul  meeting  of  tin;  Panel 
may  he  submitted  at  any  time.  However, 
if  individual  conmumts  pertain  to  a 
sjjecific  to])ic  being  discussed  at  a 
planned  meeting,  then  these  statements 
must  he  submitted  no  later  than  .5 
business  days  ])rior  to  the  meeting  in 
(|uestion.  The  DFCl  will  review  all 
submitted  written  statements  and 
provide  co])ies  to  all  the  committee 
members. 

Public  (Comments:  In  addition  to 
written  statements,  the  Panel  will  set 
aside  1  hour  for  individuals  or 
interested  groups  to  address  the  Panel. 
To  ensure  consideration  of  their 
comments,  individuals  and  interested 
grou])s  should  submit  written 
.statements  as  outlined  in  this  notice;  hut 
if  they  still  want  to  address  the  Pamd. 
tlum  they  will  he  afforded  the 
opportunitv  to  register  to  address  the 
Panel.  The'Panel’s  DFO  will  have  a 
“Sign-lJ])  Roster”  available  at  the  Panel 
meeting  for  registration  on  a  first-come, 
first-serve  basis.  Those  wi.shing  to 
address  the  Panel  will  he  given  no  more 
than  5  minutes  to  jiresent  their 
comments,  and  at  the  end  of  the  1  hour 
time  period,  no  further  j)uhlic 
comments  will  he  accepted.  Anyone 
who  sign.s-up  to  address  the  Panel,  hut 
is  unable  to  do  so  dm;  to  the  time 
limitation,  may  submit  their  comments 
in  writing;  however,  they  must 
understand  that  their  written  comments 
may  not  he  reviewed  ])rior  to  the  Panel’s 
deliberation. 

To  ensure  timeline.ss  of  comments  for 
the  official  ref:ord,  the  Panel  encourages 
that  individuals  and  interested  grou]).s 
consider  submitting  written  statements 
instead  of  addressing  the  Panel. 

13at(;d:  l''(!l)riiary  4.  2013. 

Aaron  Siegel, 

Allcnnitc  OSD  Vodcml  Ii(;‘>islt;r  Liaison 
Officor,  Dopartnuad  oj  Dofonso. 

II'K  Hoc.  20i:i-()27.'‘)il  Filed  2-(i-i:i;  11:4.")  anil 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Office  of  the  Secretary  of  the  Air  Force 
Acceptance  of  Group  Application 
Under  Public  Law  95-202  and 
Department  of  Defense  Directive 
(DODD)  1000.20:  U.S.  and  Foreign 
Employees  of  Air  America,  Inc. 

Under  the  provisions  of  Section  401, 
Public  Law  9.'5-2()2  and  DoD  Directive 
1()()().20,  the  Dej)artment  of  Defense 
(avilian/Military  Service  Revicnv  Board 
has  accepted  an  a|)])lication  on  behalf  of 
a  group  known  as;  “U.S.  and  Foreign 
Emjjloyees  of  Air  America,  Inc.  who 
operated  fixed  wing  or  helicopter 
aircraft  in  snpj)ort  of  U.S.  Army  Special 
Forces  in  Laos  as  part  of  Oiieration  Hot 
Foot  and  (Ijieration  White  Star  from 
19.59-1963;  and  the  U..S.  and  Foreign 
Employees  of  Air  America,  Inc.,  who 
ojjerated  fixed  wing  and  helicopter 
aircraft  in  direct  sujiport  of  the  U.S.  Air 
Force  operating  in  Laos  in  the  Steve 
(ianvon  Program  (Ravens),  SAR  and 
direct  support  for  the  Site  8.5  operation, 
High  Altitude  Relay  Project  (HARP), 
Photo  Reconnai.ssance  collaboration 
with  7th/13th  Air  Force  and  CIA,  and 
with  the  .Search  and  Rescue  (.SAR) 
Operations  for  U..S.  Military  flight  crews 
from  1964  through  1974,  who  were 
neces.sary  to  support  tho.se  missions  and 
held  siijiervisory  positions.”  Persons 
with  information  or  documentation 
pertinent  to  the  determination  of 
whether  the  service  of  this  group  should 
he  considered  active  military  .service  to 
the  Armed  Forces  of  the  United  .States 
are  encouraged  to  submit  such 
information  or  documentation  within  60 
days  to  the  DoD  Civilian/Military 
.Service  Review  Board,  1.500  West 
Perimeter  Road,  Suite  3700  Joint  Base 
Andrews  NAF,  MD  20762-7002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bruce  T.  Brown,  Executive  Secretarv. 
DoD  C/MSRB,  at  240-61 2-.5364, 
lmicc.l)ro\vn@afnci'.(if.iml.  Cojiies  of 
docmmmts  or  other  materials  submitted 
cannot  he  returned. 

Hiio-Anh  Trinh, 

Air  Force  Federal  Itegister  Liaison  Officer. 

|FK  Dot:.  2(n:t-0272.')  Filod  2-(i-i:i:  iim| 

BILLING  CODE  5001-10-P 


DEPARTMENT  OF  ENERGY 

Electricity  Advisory  Committee 
Meeting 

AGENCY:  Office  of  Electricity  Delivery 
and  Energy  Reliability,  Dej)artment  of 
Energy. 


ACTION:  Notice  of  ojkui  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Electric:ity  Advisory 
(iommittee  (EAC).  The  Federal  /Xdvisorv 
(k)nnnittee  Act  (Pnh.  L.  92-463,  86  Stat. 
770)  recpiires  that  public  notice  of  these 
meetings  he  announced  in  the  Federal 
Register. 

DATES:  Wedne.sdav,  March  6,  2013, 

12:1.5  p.m.-.5:4.5  p.m.  (E.ST);  Thursdav, 
March  7.  2013,  8:00  a. m.— 3:40  p.m. 
(E.ST). 

ADDRESSES:  National  Rural  Electric 
Cooperative  Association,  4301  Wilson 
Boulevard.  /Xrlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Rosenhanm.  Office  of 
Electricity  Delivery  and  Energv 
Reliability,  U..S.  Dejjartment  of  Energy, 
Forrestal  Building,  Room  8C-017,  1000 
Independence  Avenue  .SW., 

Washington,  DC  20.58.5;  Telephone: 

(202)  586-1060  or  Email: 
nuitthc\\.rosenl)(niin@lni.(i()c.g()v. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  (iomiuittee:  The 
Electricity  Advisory  Committee  (EAC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisorv 
(kinnnittei!  Act  (FACA),  as  amended.  5 
U..S.(L,  Ap]).  2.  to  provide  advice  to  the 
U..S.  Dei)artment  of  Energy  (DOE)  in 
implementing  the  Energv  Policv  7\ct  of 
2005,  executing  the  Energy 
Indejnmdence  and  .Security  Act  of  2007, 
and  modernizing  the  Nation’s  electricitv 
delivery  infrastructure. 

Tentative  Agenda:  The  iiKieting  of  the 
EAC  is  expected  to  include  discussion 
of  the  activities  of  the  Energy  .Storage 
Technologies  .Suheommittee,  the  Smart 
(wid  .Suheommittee,  and  the 
Transmission  Suheommittee.  as  well  as 
di.scu.s.sion.s  of  cyber  security  issues  in 
the  power  sector,  resiliency,  customer 
acce])tance  of  .Smart  Crid  tet:hnology 
issues,  and  the  DOE’s  Utility  of  the 
Future  Initiative. 

Tentative  Agenda:  March  6,  2013 

12:15  ]). 111.-1:15  p.m.  Regi.stration 
1:15  p. 111.-1:30  p.m.  Welcome  and 
Developments  since  the  October  2012 
Meeting 

1:30  ]). 111. -2:00  ji.ni.  Ujidate  on  DOE 
Office  of  Electricity  Delivery  and 
Energy  Reliability  (OE)  2013  (airrent 
Programs  and  Initiatives 
2:00  ]). 111.-2:50  p.m.  Briefing  on 
Special  DOE  Initiative:  Utility  of  the 
Future  and  EAC  Member  Discu.ssion 
2:50  p.ni.-3:0t)  p.m.  Break 
3:00  p.m. -4:40  p.m.  Key  Federal  Roles 
to  Enhance  Cyber  .Security  in  the 
Power  Sector  Panel  and  EAC  Member 
Discu.ssion 
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4:40  p.m.— 5:40  p.in.  FAC  .Storage 

Subcommittee  Activities  and  Plans  for 
2013  and  FAC  Member  Discussion 
5:40  p.m.-5:45  p.m.  Wra])  uj)  Dav  One 
5:45  j).m.  Adjourn  Day  One  of  March 
2013  FAC  Meeting 

Tentative  Agenda:  March  7,  2013 

8:00  a. 111.-0:40  a.m.  Post  Hurricane 
.Sandy:  l.essoiis  forCrid  Resilience 
I’anel  and  FAC  Menilier  Discussion 
0:40  a.ni.-10:50  a.m.  FAC 
Transmission  .Siibcommittee  Pajiers 
and  Work  Plan  for  2013.  FA(]  Member 
Discussion 

10:50  a.ni.-l  1 :00  a.m.  Break 
11:00  a. 111.-12:40  p.m.  (Customer 
Accejitance  Issues  for  the  .Smart  Crid 
Panel  and  FAC  Member  Di.scussion 
12:40  j).ni.-2:00  ]).ni.  Lunch  (Local 
Restaurants) 

2:00  p. 111.-3:10  p.m.  FA('.  .Smart  Crid 
.Subcommittee  Paper  and  Work  Plans 
for  2013,  FA(]  Member  Discussion 
3:10  p. 111.-3:20  p.m.  .Status  of  )mie 
FAC  Meeting — Webinar  vs.  In-Person 
3:20  j). 111.-3:35  ji.ni.  Public  Comments 
(Mn.st  register  to  comment  at  time  of 
check-in) 


3:40  p.m.  Adjourn  March  2013  FAC 

Meeting 

The  meeting  agenda  may  change  to 
accommodate  FAC  business.  For  FAC 
agenda  n|)dates.  .see  the  FAC  Web  site 
at :  http://(;nf;rgy.gov/()()/s(;n’i(:(is/ 
al  act  licit}  '-(i(h  ison  ’-coiiin  lilt  cc-cac. 

Public  Puriicijxition:  The  liACi 
welcomes  the  attendance  of  the  public 
at  its  meetings.  Individuals  who  wish  to 
offer  public  comments  at  the  FAC 
meeting  may  do  so  on  Thursday.  March 
7.  2013,  blit  must  regi.ster  at  the 
registration  table  in  advance. 
Approximately  15  minutes  will  be 
reserved  for  public  comments.  Time 
allotted  per  sjieaker  will  depend  on  the 
number  who  wish  to  speak  but  is  not 
expected  to  exceed  three  minntes. 
Anyone  who  is  not  able  to  attend  the 
meeting,  or  for  whom  the  allotted  jniblic 
comments  time  is  insiifficient  to  address 
|)ertinent  issues  with  the  FAC.  is  invited 
to  send  a  written  statement  to  Mr. 
Matthew  Ro.senbauni.  You  may  submit 
comments,  identified  by  "Electricity 
Advisoiv  (ionimittcc  Open  Meeting 
any  of  the  following  methods: 

•  Mail/llund  Deiiverv/Courier: 
Matthew  Roseiibanm,  Office  of 
IClectricity  Delivery  and  Fnergy 
Relialiility,  U..S.  De|)artment  of  Fnergv. 
Forrestal  Building.  Room  8(i-017,  lOOO 
Indejiendence  Avenue  .SW.. 

Washington.  D(i  20585. 

•  Eiiuiil: 

in(itlhe\v.rosenl)(iuin@li(].d()e.guv. 


Include  “Flectricity  Advisory 
Committee  Open  Meeting”  in  the 
subject  line  of  the  message. 

•  Federal  elinleinaking  Portal:  http:// 
www’.regnlat ions. gov.  Follow  the 
instructions  for  submitting  comments. 
Instructions:  All  submissions  received 
must  include  the  agency  name  and 
identifier.  All  comments  received  will 
be  po.sted  without  change  to  http:// 
energv.gov/oe/seivices/electricitv- 
advisoiy-conunittee-eac,  including  any 
personal  information  provided. 

•  Docket:  For  acce.ss  to  the  docket,  to 
read  backgronnd  documents  or 
comments  received,  go  to  http:// 
energy.gov/oe/seivices/eIectricitv- 
advisoiy-coininittee-eac. 

The  following  electronic  file  formats  are 
acceptable:  Microsoft  Word  (.doc),  ('.orel 
Word  Perfect  (.wjkI),  Adobe  Acrobat 
(.])di).  Rich  Text  Format  (.rtf),  jilain  text 
(.txt),  Microsoft  Fxcel  (.xls),  and 
Microsoft  PowerPoint  (.Jipt).  If  von 
suhniit  information  that  you  helieve  to 
be  exemjit  by  law  from  public 
disclosure,  von  must  submit  one 


which  the  information  claimed  to  be 
exempt  by  law  from  public  disclosun; 
has  b(;i!n  deleted.  You  must  akso  exjilain 
the  rea.sons  why  you  bidieve  the  deleted 
information  is  exempt  from  disclosure. 
DOF  is  responsihle  for  the  final 
determination  concerning  disclosure  or 
nondisclosure  of  the  information  and  for 
treating  it  in  accordance  with  the  DOF’s 
Freedom  of  Information  regulations  (10 
CFR  1004.11). 

Note:  D(!liv(!ry  of  IIk;  l)..S.  Postal  .Sia  vico 
mail  to  1X)F  may  l)o  dolavod  l)v  several 
weiiks  diu!  to  security  scnuaiing.  DDE. 
thereldri!.  encourages  those  wisliing  to 
commcml  to  submit  comments  ehicironically 
by  (unail.  IfcoinnKnils  arc;  submitted  bv 
nigular  mail.  Ilu;  Department  n!C]uests  that 
lb(!V  bi;  accompanied  by  a  DD  or  diskette 
containing  electronic  files  of  the  submission. 

Minutes:  The  minutes  of  the  FA(i 
meeting  will  be  posted  on  the  FAC  Web 
])age  at  http:/ /energy .gov/oe/services/ 
elect  ricity-advisorv-conunittee-eac. 

'rhey  can  also  be  obtained  by  contacting 
Mr.  Matth(!W  Ro.senbauni  at  the  address 
above. 

Issued  in  Wasbington,  D(i.  on  l''ebruarv  1. 
2013. 

LaTanya  R.  Hiiller, 

Deputy  Conuuitiee  .Mcinagenienl  Officer. 

IKK  Dec.  20i:i-027(i4  I'ileil  2-(i-i:i:  K:4.S  aiiil 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  DW-010] 

Notice  of  Petition  for  Waiver  of  BSH 
Corporation  From  the  Department  of 
Energy  Residential  Dishwasher  Test 
Procedure,  and  Grant  of  Interim  Waiver 

agency:  Office  of  Fnergy  Ffficiency  and 
Renewable  Fnergy,  De])artmenl  of 
luiergy. 

ACTION:  Notice  of  jietition  for  waiver, 
notice  of  grant  of  interim  waiver,  and 
reijuest  for  comments. 

SUMMARY:  This  notice  announces  receipt 
of  and  publishes  the  BSH  Cor|)oration 
(BSH)  petition  for  waiver  (hereafter, 
“petition”)  from  .sjiecified  portions  of 
the  U.S.  De])artnient  of  Fnergy  (DOF) 
te.st  procedure  for  determining  the 
energy  consumjition  of  dishwashers. 
Today's  notice  also  grants  an  interim 
waiver  of  the  dishwasher  te.st  procedure. 
Through  this  notice,  DOF  also  solicits 
comments  with  respect  to  the  BSH 
pidition. 

DATES:  DOF  will  accept  comments,  data, 
and  information  with  resjiect  to  the  BSH 
petition  until  March  11, 2013. 
ADDRESSES:  You  may  submit  comments, 
identified  by  case  number  DW-()1(),  by 
any  of  the  following  methods: 

•  Federal  elhdeinaking  Portal:  http:// 
WWW. regulations.gov.  Follow  the 
instructions  for  suhmitting  comments. 

•  Finail: 

AS_\Vaiver_ne(juest  s@ee.doe.gov. 
Include  "Oa.se  No.  DW-OlO”  in  the 
subject  line  of  the  message. 

•  Mail:  Ms.  Brenda  Fdwards.  U.S. 
Department  of  Fnergv.  Building 
Technologies  Program.  Mailstop  FF-2), 
Petition  for  Waiver  Case  No.  DW-OlO, 
loot)  Independence  Avenue  SW., 
Wa.shington,  DC  2058.5-0121. 

Telephone:  (202)  580-2045.  Plea.se 
submit  one  signed  original  jiaper  cojiy. 

•  Hand  Deiiverv/Courier:  Ms.  Brenda 
Fdwards.  U.S.  Department  of  Fnergy, 
Building  Technologies  Program,  050 
L’Fnfant  Plaza  SW.,  Suite  000, 
Wa.shington,  DC  20024.  Please  submit 
one  signed  original  ])aper  cojiv. 

Docket:  For  acce.ss  to  tin;  docket  to 
review  the  background  documents 
relevant  to  this  matter,  you  may  visit  the 
U.S.  Dejiartment  of  Fnergy,  050  L'Fnfant 
Plaza  .SW.,  Washington.  DC.,  20024; 

(202)  580-2045,  between  0:00  a.m.  and 
4:00  ]).ni..  Monday  through  Friday, 
exce])t  Federal  holidays.  Available 
documents  include  the  following  items: 
(1)  This  notice:  (2)  jiuhlic  comments 
received;  (3)  the  petition  for  waiver  and 


3:35  p.m.  3:40  p.m.  Wrap  Uji  of  March  (^jinplete  copy,  as  well  as  one  coiiv  from 
2013  FAC  Meet iny 
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application  for  interim  waiver:  and  (4) 
])rior  DOF  waivers  and  rnlemakings 
nigarding  similar  dishwasher  products. 
Please  call  Ms.  Brenda  Fdwards  at  the 
above  telephone  number  for  additional 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bryan  Berringer,  It.S.  Department  of 
Fnergy,  Bnilding  Technologies  Program, 
Mail  Stop  EE-2J,  Forrtistal  Building, 
loot)  Independence  Avenue  S\V., 
Washington.  DO  2().'5H'j-0121. 

Telephone:  (202)  .'j86-()371.  Email: 
I3iy(in.B(;rringei'@(^(!.(i()(;.gov 

Ms.  Elizabeth  Kohl,  IJ.S.  Department 
of  Energy,  Office  of  the  (hmeral  (]ounsel. 
Mail  Stop  0(;-71.  Forrestal  Building, 
loot)  Independence  Avenue  S\V, 
Washington,  DC  2()58ri-01()3. 

Telei)hone:  (202)  586-7706.  Email: 
Eli'mbeth. Kohl@hq.don.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  and  Authority 

'I’itle  111.  Part  B  of  the  Energy  Policy 
and  Conservation  Act  of  1975  (EPCA), 
Public  Law  94-163  (42  IJ.S.C.  6291- 
6309,  as  codified)  established  the 
EiKM’gy  (h)nservation  Program  for 
Consumer  Products  Other  Than 
Automobiles,  a  ])rogram  covering  most 
major  household  ai)j)liances,  which 
includes  dishwashers.'  l^irt  B  includes 
definitions,  te.st  ])rocednres.  labeling 
])rovisions.  emngy  con.servation 
standards,  and  tlie  authority  to  recpure 
information  and  re])orts  from 
manufacturers.  Further,  Part  B 
authorizes  the  Secretary  of  Energy  to 
l)rescrit)(;  test  proc;edures  that  are 
reasonably  designed  to  j)roduce  results 
which  measure  energy  efficiencv, 
energy  use,  or  estimated  operating  c;osts, 
and  that  are  not  unduly  burdensome  to 
conduct.  (42  II.S.C.  6293(b)(3))  The  test 
procedure  for  dishwashers  is  contained 
in  10  CFR  part  430,  subpart  B,  aijpendix 
C. 

The  regidations  .set  forth  in  10  CFR 
430.27  contain  provisions  that  enable  a 
jjerson  to  seek  a  waiver  from  the  test 
proc(idure  recpnrements  for  covered 
consumer  jiiodiu.ts.  A  waiver  will  be 
granted  by  the  Assistant  .S(!cr(;tarv  for 
Energy  Efficiency  and  Renewabh! 

Energy  (the  A.ssistant  .Secretary)  if  it  is 
det(!rmined  that  the  basic:  model  for 
which  the  jjetition  for  waiver  was 
snbmittcKl  contains  one  or  more  design 
characteristics  that  prevcaits  te.sting  of 
the  basic  model  according  to  the 
j)r(;.scribed  test  procedures,  or  if  the 
prescribed  test  procculures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energv 

'  I''()r  (Hlitorial  masons,  upon  codification  in  llio 
II. S.  Code.  Part  H  was  m-dosignalod  Part  A. 


consinnjftion  characteristics  as  to 
provide  materially  inaccurate 
com])arative  data.  10  C.FR  430.27(1). 
Petitioiuirs  mn.st  include  in  their 
pedition  any  iilternate  test  ]n'ocedur(;s 
known  to  the  petitioner  to  evaluiitc!  the 
biisic  model  in  a  manner  repretsentative 
of  its  energy  consumption.  The 
Assistant  .Secretary  m;iy  gnmt  the 
waiver  subject  to  conditions,  including 
adherence  to  alternate  test  ])rocedur(!s. 

10  (]FR  430.27(1).  Waivers  rcmiain  in 
effcKit  pursuant  to  the  jfrovisions  of  10 
CFR  430.27(m). 

The  waiver  ])rocess  also  allows  the 
Assistant  .Secretary  to  grant  an  interim 
waiver  from  test  procedure 
refjniremeuts  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
])rescribed  test  procedures.  10  CFR 
430.27(a)(2)  An  interim  waiver  must  be 
granted  if  it  is  determined  that  the 
applicant  will  experience  economic 
hardshi])  if  the  a])plication  for  interim 
waiver  is  denied,  if  it  apjfears  likely  that 
the  ])etition  for  waiver  will  be  granted, 
and/or  the  Assistant  .Secretarv 
determines  that  it  would  lx;  clesirable  for 
])nblic  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  of  the  ])etition  for  waiver. 
(10  (iFR  430.27(g))  An  interim  waiv(!r 
remains  in  effect  for  180  day.s  or  until 
DOE  issues  its  determination  ou  the 
])(;tition  for  waiver,  whichever  is  sooner. 
IX)E  may  extend  an  interim  waiver  for 
an  additional  180  davs.  10  CFR 
430.27(h) 

II.  Application  for  Interim  Waiver  and 
Petition  for  Waiver 

On  January  21, 2013,  B.SH  submitted 
the  petition  for  waiver  and  interim 
waiver  from  the  test  jjrocedure 
applicable  to  dishwashers  .set  forth  in  10 
CFR  part  430,  snbpart  B,  appendix  C.  In 
every  respect  except  the  introduction  of 
new  model  numbers,  the  petition  is 
identical  to  petitions  submitted  by  BSH 
on  February  4,  2011,  December  7.  2011 
and  March  27,  2012.  DOE  granted  the 
February  4th  jietition  on  June  29,  2011 
(76  FR  38144),  the  December  7th  and 
March  27th  jietitions  on  October  1,  2012 
(77  FR  59916  and  77  FR  59918 
respectively),  and  the  Novemb(;r  30th 
])etition  on  Dticember  31,  2012  (77  FR 
77064). 

B.SIl  states  that  “hard”  water  can 
nxlnce  customer  satisfaction  with 
dishwaslKM’  performance  residting  in 
increased  pre-rinsing  and/or  hand 
washing  as  well  as  increa.sed  detergent 
and  rin.se  agent  usage.  Accoriliug  to 
BSM,  a  dishwasher  equipped  with  a 
water  softener  will  minimize  ])re-rin.sing 
and  rewashing,  and  consumers  will 
have  less  reason  to  periodically  run 
their  dishwasher  through  a  clean-up 


cycle.  BSH  also  states  that  the  amount 
of  water  consinmKl  by  the  regeneration 
operation  of  a  water  softener  in  a 
dishwasher  is  very  small,  but  that  it 
varies  significantly  depimding  on  the 
adjn.stment  of  the  softener,  'fhe 
nigeneration  operation  takes  place 
iid'r(!(|nently.  and  the  frerpumey  is 
related  to  the  level  of  water  hardness. 

In  its  petition.  B.SH  nxiuests  that 
constant  values  of  47.6  gallons  per  year 
for  water  consumption  and  8.6  kWh  per 
year  for  energy  consumption  be  u.sed  to 
estimate  the  water  and  energy 
consumjition  residting  from  water 
softener  regeneration.  B.SH  included 
calculations  showing  this  water  and 
energy  use,  which  was  derived  using  the 
.same  method  as  that  u.sed  by  Whirliiool 
in  its  petition  for  waiver,  which  was 
granted  bv  DOE.  (75  FR  62127,  Oct.  7, 
2010). 

DOE  has  determined  that  B.SH's 
ajiplication  for  interim  waiver  does  not 
provide  sufficient  market.  e(|nijmient 
price,  shijunents,  and  other 
manufacturer  imjiact  information  to 
jjermit  DOE  to  evaluate  the  economic 
liardship  B.SH  might  ex})erie;uce  ab.sent 
a  favorable  determination  on  its 
application  for  interim  waiver.  DOE  has 
al.so  determined,  however,  that  it  is 
likely  B.SH’s  petition  will  be  granted, 
and  that  it  is  desirable  for  pulilic  policy 
reasons  to  grant  B.SH  relief  |)ending  a 
determination  on  the  petition.  Ba.sed  on 
the  information  provided  by  BSH  and 
Whirlpool.  iKse  of  the  DOE  test 
procedure  may  provide  materially 
inaccurate  comparative  data.  In 
addition,  the  constant  values  submitted 
by  B.SH  ])rovide  a  reasonable  e.stimate  of 
the  energy  and  water  used  during  water 
softener  regeneration  for  the  basic 
model  set  forth  in  this  petition  and 
B.SH’s  previous  petition. 

Based  on  these  considerations,  and 
the  waivers  granted  to  B.SH  and 
Whirlpool  for  similar  models,  it  a])])ears 
likely  that  the  petition  for  waiver  will  be 
granted.  DOF]  al.so  believes  that  the 
energy  efficiency  of  similar  products 
.should  be  te.sted  and  rated  in  the  same 
manner.  As  a  result.  DOE  grants  B.SH’s 
ap])lication  for  interim  waiver  for  the 
basic  models  of  dishwashers  sjiecified 
in  its  petition  for  waiver,  pursuant  to  10 
OFR  430.27(g).  'riierefori!,  it  is  ordorod 
that: 

The  application  for  interim  waiver 
filed  by  B.SH  is  hereby  granted  for  the 
specified  B.SH  di.shwasher  basic  models, 
subject  to  the  sjiecifications  and 
conditions  below. 

B.SH  shall  be  required  to  test  and  rate 
the  specified  di.shwasher  products 
according  to  the  alternate  te.st  procedure 
as  set  forth  in  .section  III.  “Alternate  Te.st 
Procedure.” 
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The  interim  waiver  a|)|)lies  to  the 
following  basic  model  groups: 

Bosch  brand: 

•  Basic  Modi;! — SHF48T5### 

•  Basic  Model — SHX43T.'j#tt# 

•  Basic  Model — SHF88T.')^## 
K«!nnu)re  brand: 

•  Basic  Model — S88KMh4### 

•  Basic  Model — S4HKMh2###t 

•  Basic,  Model — S4KKMh3### 

•  Basic  Model — SltHKMLf)### 

•  Basic  Mod(;l — S87KMK2### 
(laggenau  brand: 

•  Basic  Model — DF2(i17(il 

•  Basic  Model — DF2()()7(i1 

nOF  makes  decisions  on  waivers  and 
interim  waivers  for  only  those  models 
specifically  set  out  in  the  pcitition.  not 


by  the  petitioner.  BSH  may  submit  a 
subsecpient  jjetition  for  waiver  and 
nujuest  for  grant  of  interim  waiver,  as 
appropriate,  for  additional  models  of 
clothes  wasluirs  for  which  it  seeks  a 
waiver  from  the  DOE  test  procedure.  In 
addition.  DOE  notes  that  grant  of  an 
interim  waiver  or  waiver  does  not 
rehui.se  a  petitioner  from  the 
certification  recjuirements  set  forth  at  10 
CFR  part  42‘). 

111.  Alternate  Test  Broc:edure 

EP(;A  re(]nires  that  manufacturers  usi; 
DOE  test  procedures  to  make 
re])resentations  about  the  eniirgy 
consumption  and  energy  consum])lion 
costs  of  products  covered  by  the  statute. 
(42  ll.S.fk  0208(c))  Clonsistent 
representations  are  important  for 
manufacturers  to  use  in  making 
nipresentations  about  the  energy 
efficiency  of  their  products  and  to 
demonstrate  compliance  with 
applicable  DOE  energy  c.on.servation 
standards.  Fnrsnant  to  its  regulations 
a|)j)licable  to  waivers  and  interim 
waivers  from  the  ndcn'ant  test 
procedures,  .set  forth  at  10  CFR  480.27. 
DOE  will  consider  setting  an  alternate 
test  procedure  for  BSH  in  a  subscicpient 
Decision  and  Order. 

During  the  period  of  the  interim 
waiver  granted  in  this  notice,  B,SH  .shall 
test  its  dishwasher  basic  models 
according  to  the  exi.sting  DOE  le.st 
procedure  at  10  CFR  part  480,  subi)art 
B,  appendix  C  with  the  modification  .set 
forth  below. 

Under  appendix  C.  the  water  energv 
consumption,  \V  or  Wg.  is  calculated 
bas(ul  on  the  water  consumption  as  set 
forth  in  Sect.  4.8: 

§4.8  Water  (:onsiiin})t ion.  Measure  the 
water  consumption.  V.  ex])res.sed  as  the 
nnmb(!r  of  gallons  of  water  delivered  to 
the  machine  during  the  entire  lest  cvcle. 
using  a  water  meter  as  spcicifunl  in 
.section  8.8  of  this  Apj)endix. 

Where  the  regeneration  of  the  water 
softemjr  depends  on  demand  and  water 


hardness,  and  does  not  take  place  on 
every  cycle.  BSH  .shall  measure  tlu; 
wat(!r  con.sum])tion  of  dishwashers 
having  water  softeners  without 
including  tlu;  water  consiumui  by  the 
dishwaslu!!'  during  softener 
regeneration.  If  a  nigeneration  oi)eration 
takes  |)lace  within  the  test,  the  water 
consumed  by  the  regeneration  opcuation 
shall  be  disnigarded  wlum  declaring 
water  and  (Muagy  con.sum|)tion. 

C.on.stant  valiuis  of  47.8  galions/year  of 
water  and  8  kWh/year  of  (aiergy  shall  hi; 
add(!(l  to  the  values  measured  bv 
ap])endix  (',. 


rule  (77  FR  85941)  to  include  measures 
of  energy  and  water  con.sum|)tion  due  to 
periotlic  water  softener  regeneration. 

The  rule  is  (dfeclive  on  Decembcn'  17. 
2012  and  reejuires  com])liance  on  or 
after  May  18.  2018.  Products  tested  on 
or  after  May  18,  2018,  must  b(!  tested 
with  the  m!w  DOE  te.st  procculure. 

IV.  Summary  and  Request  for 
(Comments 

I’hrough  today’s  notice.  DOf] 
announces  Uiceipt  of  B.SH’s  ])etition  for 
waiver  from  certain  j)arts  of  the  te.st 
procedure!  that  apply  to  dishwa.shers 
and  grants  an  interim  waiver.  DOIi  is 
])nt)li.shing  B.SH's  |)etifion  for  waiver  in 
its  entirety.  The  j)elition  contains  no 
coididentia!  iidbrmation.  The  ])etition 
includes  a  suggeisted  alternate  te.st 
procedure,  in  which  the  uiporled  energy 
and  water  consumption  would  include 
an  estimate  of  the  energy  and  water 
consumjjtion  of  dishwashers  with  water 
softeners  during  softener  n!generation. 

DOE  solicits  comments  from 
interested  parties  on  all  aspects  of  the 
petition.  Any  person  submitting  written 
comments  to  DOE  must  also  send  a  copy 
of  such  comments  to  the  petitioner. 

The  contact  information  for  the 
petitioner  is  Mike  Edwards,  Senior 
Engineer,  Performance  and 
Consumption,  BSH  Home  Appliances 
(]orj)oration  (I'NbC),  Idb  Bosch  Blvd., 
Building  102,  New  Bern,  NC  28.582- 
8924.  All  submissions  niceived  must 
include  the  agency  name  and  case 
nimd)er  for  this  proceeding.  Submit 
electronic  comments  in  WordPerfect. 
Microsoft  Word,  Portable  Document 
Format  (PDF),  or  text  (American 
.Standard  Code  for  Information 
Interchange  (A.SCII))  file  format  and 
avoid  the  use  of  special  characters  or 
any  form  of  encry])tion.  Wheniver 
po.ssible,  include  the  electronic 
signature  of  the  author.  DOE  does  not 
accej)t  telefacsimiles  (faxes). 


Issued  in  Wasliinglon.  IKi.  on  Pet)ruary  1. 
20i:t. 

Kathleen  B.  Ilo^an. 

/)e/n/h'  Asuisldiil  SecraUtry  for  Enciyy 
Efficiimev.  Enoiyv  Efficiaiuy  ond  lUniowohlo 
Enart’y. 

lanuarv  21,  2018 

Dr.  David  T.  Dani(!lson 

Assistant  .Secretary.  Eiuiigy  Eiliciiincy  S: 

R(!n(!U'al)l(!  I'iiKirgv 
II..S.  D(!partnient  oflinergy 
Mail  Station  EE-1 
loot)  lnd(!|)(!nd(!nce  Av(!nne  SW.. 

Washington.  DC,  20.58.5 
l)(ivi(l.n(iniolsoii®(;(;.(lo(‘.^()\' 

Via  email  (David. n(ini(!lson@(;(!. (loo. gov)  and 
overnight  mail 

Re:  Petition  for  Waiver  and  Api)li(:ati()n  for 
lnt(!rim  Waiver  concerning  tin; 
imiasnriiinent  of  water  and  eiuirgv  nsiul 
in  th(!  wat(!r  softciinng  reg(!n(!ration 
proc(!ss  of  Dishwasluir  having  an 
integrated  Water  .Sofl(!n(!r 
Dear  Assistant  .Scicriitary  Danielson: 

B.Sl  1  I  lonu!  ,-\])plianc(!  Corporation  (“B.Sl  1") 
hereby  submits  this  Petition  for  Waiver  and 
Application  for  lnt(!rim  Waiv(!r  pursuant  to 
10  CM1  480.27.  concerning  th(!  t(!,st  |)roc(!dure 
for  iiHiasuring  eiuirgy  consum|)tion  of 
Dishwashers. 

B.Sl  I  is  tlu!  manufacturer  of  household 
ap|)lianc(!s  hearing  th(!  brand  nam(!s  of  Bosch, 
'l1u;rmador.  and  Cagg(!nan.  Its  applianctis 
inchidt!  dishwasluirs.  washing  machiiuis. 
cloth(!s  drv(!rs.  n!frig(!rator-free/,ers,  ovens, 
and  nncrowave  ovens,  and  arc;  sold 
worldwide!,  including  in  the  United  .Stat(!s. 
BSll's  United  Stateis  opciiations  are 
head(iuart(!red  in  Irvinc!.  (California. 

10  (Cl  R  480.27(a)(1)  providiis  that  any 
int(!r(!st(!d  |)erson  may  submit  a  p(!tition  to 
waive  for  a  particular  basic  mod(!l  any 
retpiininmnt  of  .Section  480.28.  or  of  any 
appeiiidix  to  this  suhpart.  upon  grounds  that 
the  basic  modcil  contains  one  or  more  design 
characteristics  which  (lither  |)r(!vent  tiisting  of 
the  basic  model  according  to  tlu!  jerescrihed 
test  proceelurcis.  or  the  i)rescrih(!d  test 
proc(!dur(!S  may  evaluate!  the!  hasie:  me)de!l  in 
a  manner  so  unrepresentative  e)f  its  true! 
eue!rgy  ce)nsumi!tie)n  charae:te:ristie:s.  e)r  water 
con.sum|)tie)n  e:harae;te!ristics  as  te)  jireeviele! 
materially  inace:urate!  e;om])arative  data. 
Adelitionally.  10  (Cl'R  480.27(1))(2)  alleiws  any 
ap|)lie:ant  ejf  a  P(!titie)n  ejf  Waive!r  te)  alse) 
re!epie!st  an  Interim  Waive!!'  if  it  can  he 
elemeenstrateul  tlu!  like!ly  sue:ce!ss  of  the 
Pe!tition  for  Waive!!',  while!  iielel!'e!ssing  the 
e!e:e)ne)n!ie,'  heerelship  anel/e)!'  e:!)i!!])e!titive! 
elisaelvi!ntage!  that  is  like!ly  te)  re!S!ilt  al)se!nt  a 
iave)ial)le!  eleitereeeiniitie)!!  e)n  the!  Applie:atie)!! 
fe)!'  lnte!rim  W;!ive!r. 

This  re!ep!e!st  ie)r  Waive!!'  is  elire!e:te!el  te) 
Dishwashers  eanetaining  ;!  heiilt-in  e)!' 
int)!gri!te!el  wiiteer  se)fte!!ie!r.  s))e!e;ifie:ally 
i!elelre!.ssing  the!  e!ne!rgv  ;mel  weiteir  !ise!el  in  the! 
re!ge!ne!!'atie)n  ])re)e:e!ss  e)f  the!  inte!gn!le!el  wate!!' 
se)fte!!ie!!'.  fhis  !'e!eiue!.st  is  simihir  te)  se!ve!ral 
l)re!vie)!isly  i!p|)re)ve!el  weiivers  (sue;!)  as  Waiver 
(Case!  Nuneher  DW-005).  Eurthe!!'.  the!  wate!r 
se)fle!ning  te!e;hne)le)gv  eiseel  iei  theise!  n!e)ele!ts  is 
ielentieial  te)  the  me)ele!ls  that  we!re!  pre!vie)usly 
tippre)ve!el. 

Base!el  e)n  the  re!iise)!!ing  inelie:ate!d  he!re!in. 
B.Sll  submits  that  the  testing  of  Dishwashers 


future!  m()de!ls  that  mav  be!  manufacture!!! 


Pl(!a,s(!  note!  that  on  Octobe!!'  81. 2012. 
DOE  puleii.slienl  a  t(!,sl  ])roc(!dur(!  final 
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(!(|iii|)p(!(l  wilh  ;i  water  soHener  iiiulcir  llu; 
ciirnait  DOK  l(!sl  iirocediin!  may  lead  to 
inronnalion  llial  could  be  consideiaul 
misleading  to  consimKsrs. 

1.  Idenliiiciition  of  Basic  Modids 

The  Disliwasluir  tnodels  mamd'actured  by 
BSI I  wliich  contain  an  iiitegratcul  water 
soltener  and  wma;  not  incindcul  in  previous 
Waiver  a])|)lications  is  as  Idllows; 

Bosch  brand: 

•  Basic  Model — SI  llL43T.a### 

•  Basic  Model — SI  lX4aT.a### 

•  Basic  Model — SI  IliaaT.a### 

Kenmori!  brand: 

•  Basic  Model — SaaKMb4### 

•  Basic  Model — .S4HKMb2### 

•  Basic  Model — S4HKMb3### 

•  Basic  Model — SiUiKMl.a### 

•  Basic  Model — S:{7KMK2### 

Gaggenan  brand: 

•  Basic  Moded— OK2(il7(i1 

•  Basic  Model — ni'’2()()7()l 

2.  Ikickfiioiind 

The  design  characteristic  that  is  nni(|n(! 
among  the  above  listed  models  is  an 
integrated  wat(;r  soltmier.  The  primarv 
innetion  of  a  water  soltema'  is  to  nalnce  the 
high  mineral  content  ol  “hard"  water.  Hard 
wat(!r  iHidnces  tlu;  (d'I'ectiveness  ol  detergents 
leading  to  additional  det(;rgent  usage;.  I  lard 
water  al.so  can.s(;.s  increa.sed  water  spots  on 
dishware.  r(;snlting  in  the;  ne(;d  to  use  more; 
rinse  aid  to  connt(;rbalance  this  i;ITect. 

"I  lard”  wat(;r  can  n;dnc(;  cn.stonu;r 
satisfaction  with  Hishwash(;r  performance 
resulting  in  incr(;as(;d  pr(;-rinsing  and/or 
hand  weishing  as  well  as  increas(;d  d(;t(;rgent 
and  rin.se  ag(;nt  usage. 

The;  wat(;r  soft(;ning  proc(;ss  ri;(pnr(;s  wat(;r 
usage  for  both  the  r(;gen(;ration  ])rocess  and 
to  flush  the  system.  Tor  pnr|)os(;s  of  this 
Waiver  reejiiest.  the  term  ■■r(;g(;neration"  will 
include  the  Wiit(;r  and  (;nergy  us(;d  in  both 
the  flushing  and  regeneration  process  of  the 
water  softener.  Tin;  wat(;r  u.s(;d  in  the 
regeneration  ]nocess  is  in  addition  to  the 
water  used  in  the  dish  washing  ])roc(;ss.  The 
water  us(;d  in  the  regeneration  process  does 
not  occur  with  (;ach  use;  of  the;  Dishwasher. 
The  fr(;qu(;ncy  of  the  r(;generation  process  is 
d(;])end(;nt  u|)on  an  adjustable  water  soften(;r 
setting  that  is  controlletl  by  the;  (;nd  user,  and 
based  on  the  home  water  hardn(;ss. 
R(;generation  frequency  will  varv  greatlv 
depending  upon  the  custom(;r  setting  of  the 
water  softener.  Data  from  tin;  U.S.  Geological 
.Surv(;y  shows  considerable  variation  in  the 
water  hardness  within  the  II..S.  and  for  many 
locations  the  use  of  a  water  softener  is  not 
nec(;ssarv.  Water  hardnc:ss  varies  throughout 
the  U.S.  with  tlu;  m(;an  hardness  of  217  mg/ 
liter  or  12.(1  grains/gallon  (based  on 
information  provided  by  the  U.S.  Geological 
Survey  located  at  hllpiZ/wdlar. list’s. i’oy/owq/ 
h(ii(lni;ss-alk(ilinily.hliitll. 

(ialculalioiis 

Water  Use 

•  Ba.sed  on  the  DOT  Energy  Test  for 
Dishwash(;rs,  the  B.SII  Dishwashers  listed  in 
this  waiver  with  an  internal  water  softener 
use  an  av(;rage  of  ap])roximat(;lv  9  liters  of 
water  per  dish  c.leaning  cycle. 

•  Ba.sed  on  an  average  U.S.  water  hardness 
of  12.(1  grains/gallon,  the  internal  BSD 


Dishwash(;r  water  softener  syst(;m  would  be 
si;t  on  “3”. 

•  Basi;d  on  a  BSD  Dishwash(;r  int(;rnal 
water  soft(;ning  syst(;m  setting  of  "3”  and  the 
dishwasher  using  t)  lit(;rs  of  water  per  run. 
tlu;  wat(;r  r(;geiu;ration  process  would  occur 
(;v(;ry  (1th  cycle;. 

•  Wh(;n  using  tlu;  Dishwaslu;r  21.3  tinu;s 
p(;r  y(;ar  (p(;r  DOT  t(;st  i)roc(;dur(;).  the 
r(;g(;iu;ration  process  would  occur  35.8  times 
(3(1). 

•  Tlu;  int(;rnal  B.SII  wat(;r  soft(;ning  system 
us(;s  ap])roximat(;ly  5.0  p(;r  r(;g(;neration 
cycle. 

•  Watt;r  usage;  e;ale:idietie)n  b;ise;el  e)n  eibeeve; 
eliitii. 

3(1  X  5  =  180  lite;rs  pe;r  ve;ar  (47.(1  gallons) 
eu'  .84  lite;rs  (.22  galleens)  e;ae:h  time;  the; 
elishwasher  is  use;el. 

Enerfiv  Itsacl  in  kWh 

•  I'ormula  W  =  V  x  T  x  K 

V  =  Weighteel  Ave;nige  Water  Useige;  pe;r 

DOT 

T  =  Nejininal  wate;r  he;ate;r  te;m])e;rature; 
rise  e)f  39°  G. 

K  =  Spe;cific  lu;iit  eif  wate;r  O.OOl  15 

•  Galculated  Energy  use;— 180  x  39  x 
.00115  =  8.0  kWh/yr 

Snnnnarv 

•  A  Dishwasher  built  by  B.SII  with  an 
inte;gnite;el  w;ite;r  se)fte;ne;r  in  ei  he)nu;  with  a 
12.(1  gniin  i)e;r  galleen  wetter  harelnt;ss  wetulel 
be;  e:ye:le;el  thretugh  the;  weite;r  .se)fte;ning 
re;ge;ne;reitie)n  i)re)e:e;ss  eip|)re)ximate;ly  e;ve;ry  (1 
elish  e:lt;eming  cye:le;s.  \Vhe;n  the  wtite;r  useel  in 
the;  weite;r  se)fte;ne;r  rt;ge;ne;reitie)n  pre)e:e;ss  is 
a|)pe)rtie)ne;el  e;ve;nlv  ove;r  eill  elishwtishe;r  runs, 
the;  ametunt  etf  e;ne;rgy  emel  wate;r  ustigt;  pe;r 
e;ye:le;  is  ve;ry  letw.  Base;el  etn  the;  assumittietns 
pre)viele;el,  B.SII  t;slimalt;s  the;  t\|)ie:al  wate;r 
use;el  in  the;  inte;rneil  Di,shwtishe;r  weite;r 
se)fte;ne;r  re;ge;ne;ratie)n  pre)e:e;,ss  at  .84  liters  (.22 
geilletns)  i)e;r  use;;  furthe;rme)re;.  using  eibetut  8.0 
kWh  pe;r  ye;eir  tet  he;at  this  weite;r  in  tlu;  hetme; 
hett  weitetr  he;ate;r. 

3.  Ihxjuirenwnts  Soayhl  To  Ik;  Waived 

Dishweishe;rs  are;  siibje;cte;tl  tet  te;st  me;the)els 
etutlined  in  10  GTR  Bart  430.  Subjrart  B.  Apj). 

Sectietn  4.3.  whie:h  spe;e:ifi(;s  the;  methetel 
lor  the;  watt;r  e;ne;rgy  e:ale:uleitie)n. 

•  B.SII  is  rt;eiue;,sling  apinetval  tet  estimate; 
the  wate;r  anel  e;ne;rgv  useel  in  the  water 
setftening  i)re)e:e;ss  base;el  etn  the;  ele;sign  etf  the; 
B.SII  Dishwasher  and  the;  calcuhilietns  and 
assumitliems  e)ulline;el  eibetve. 

4.  (iroands  for  Weaver  (aid  Inleriia  Waiver 

10  (iTR  43().27(a)(l )  |)re)viele;s  theit  a 
Be;liliein  let  waive;  a  re;e|uire;me;nt  etf  430.23 
may  be;  submitted  upetn  gretunels  that  the; 
beisie:  metele;!  cetntiiins  etne;  etr  metre;  elesign 
e:harae:te;ristie:s  whie:h  e;ithe;r  pre;ve;nt  testing  etf 
the;  beisie:  metele;!  ae:e:etreling  tet  the  jtre;se:ribe;el 
te;st  |trete:e;elure;s,  etr  the;  pre;.se:ribe;el  te;st 
|trete:e;elure;s  mav  e;valuiite;  the;  Iteisie:  metele;!  in 
a  mimne;r  set  unre;pre;se;nlalive;  etf  its  true; 
e;ne;rgy  e:etnsumplietn  e:harae:le;rislie:s  as  tet 
|tretviele  matetrially  inae:e:urate;  cetmpanitive; 
elata. 

If  a  water  setfte;ne;r  re;gene;riitietn  prete:e;ss  was 
tet  ete:e:nr  while;  running  em  ene;rgv  lest,  the; 
water  u.sage;  wetedel  be;  etversl;ite;d.  In  this  e:ase;. 
the;  w;ile;r  ene;rgy  useige;  wetulel  be; 
unrepresentative;  etf  the  jtreteliu;l  pretviding 


inae:c:urate  elata  retsulling  in  a  e:etm]ti;lilive; 
elisiiel vantage  let  B.SII. 

Gnmting  etf  an  lnte;rim  Waiver  in  this  case; 
is  juslifie;el  sine;e;  the;  itre;se;ribe;el  le;sl 
prete:e;elure;s  wetedel  pette;ntially  etvahuile;  the 
Itiisie:  metele;!  in  ei  minme;r  set  unre;pre;se;nliilive; 
etf  its  true;  e;ne;rgy  e:etnsumptietn  e:harae:le;ristie:s 
as  tet  pretviele;  miile;ric'ill\’  inae:e:urale; 
e:etmpanilive;  elata.  In  iielelilietn.  ii  simihir 
lnle;rim  Wiiive;r  anel  Waive;r  have;  pre;vietnsly 
be;e;n  gnmle;el  let  B.SI  1. 

.5.  Maaa  faclarers  of  Siiailar  Prodaels  aad 
A  ffected  Manafactarers 

We;h  hiiseel  re;se;are:h  shetws  lluil  at  le;asl  Iwet 
etiher  manufae:ture;rs  are;  e;urre;nlly  selling 
elishwiishers  wilh  an  inle;grale;el  Wiiler 
setfte;ne;r.  Mie;le;  Ine:.  anel  Whirl]tetetl 
C'.etr|tetriilietn  (Waive;r  Granteel). 

Manuiiu:lure;rs  selling  elishwashers  in  the 
Uniteel  .Stales  ine:luele;  AGA  Marve;l,  Are;e;lik 
A..S..  A.SKO  Ap|tliane:e;s.  Ine:..  Ele;e:tretlux 
Netrth  .'\me;rie:a.  Ine:.,  Tagetr  Ame;rie:a.  Ine:.. 
Tisher  &  Baykel  Appliane:e;s.  GT  Appliane:e;s 
anel  Lighting.  I  laie;r  Ame;rie:;i.  lnele;.sit 
Getm]tany  Sa.  re;ka  U.SA.  Ine;..  L(f  Tle;e:tretnie:s 
USA.  Miele.  Ine:..  Samsung  Tle;e;lretnie:s  Get.. 
Viking  Riinge  Getrpetralietn  anel  Whirlpetetl 
(utr|tetr;ilietn. 

B.SII  will  netlifv  iill  e:etmpanie;s  listeel  abetve; 
(as  we;ll  iis  ADAM),  as  re;eiuire;el  bv  the; 
De;]tarlme;nfs  rule;s.  pret\  ieling  lhe;m  with  ii 
e:etjtv  etf  this  Be;lilietn  fetr  Wai\'e;r  emel  Inletrim 
Wiiiver. 

tl.  (ioaclasioa 

B.SII  lletme;  Appliane:e;s  Getiqtetratietn  he;re;by 
re;epie;sls  eijtjtretvid  etf  the;  Wiiiver  pe;titietn  iinel 
Inletrim  Waivetr.  By  granting  saiel  Waivetrs  the; 
De;itiirtme;nl  etfTnetrgv  will  furlhetr  etnsnre;  that 
watetr  etnetrgy  is  nutasuretel  in  the;  Siune;  wav  bv 
all  Dishwiisher  Mimufae:lure;r's  Ihiil  have;  ii 
inte;grati;el  water  .setfletnetr.  Turlher.  B.SII 
wetulel  re;epu;sl  that  these;  Waivetrs  be;  in  getetel 
sliineiing  until  sue;h  lime  that  the  lets! 
prete:e;elure;  e:an  be;  feirmally  metelifieel  let 
iu:e:etunl  fetr  inlegratetel  waletr  setfletnetrs. 

BSIl  lletme;  Apitlianetes  e:e;rtifie;s  that  all 
manufae;lure;rs  etf  eletmetstie:  Dishwaslutrs  as 
lisletel  iibetve;  have;  be;e;n  netlifietel  bv  lettler. 

With  BetsI  Retgareis. 

Mike;  Telwarels 

.Setnietr  Tngineter.  Be;rfetrmane:e;  anel 
(utnsumptietn 

BSD  Hetme;  Ait|tliane:e;s  Getrpetralietn  (TNbfi) 

100  Betse:h  Blvel..  Buileling  102 

Ne;w  Betrn.  NG  285(12-(1924 

auke.ed\vards®hshg.coia 

Bhone;  (252)  (172-91(11 

Tax  (949)  809  (1177 

|TR  llete;.  20 1:1-027.51  Fileiel  2-(i-i;i;  8:45  anil 
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ACTION:  Notice  for  Reciiuist  for 
Information. 

SUMMARY:  The  II.S.  department  of 
Knergv  (DOF)  has  developed  a 
preliminary  comnuircial  building  energy 
a.s.s(;t  .score  (hereinafter  ‘“score”).  TIk; 
sconi  provides  information  regarding 
the  efficiency  of  a  hnilding’s  major 
energy  consuming  systems  and  is 
intended  to  enable  great(!r 
understanding  of  building  performance 
and  jjotential  savings.  DOE  is 
develojung  this  voluntary  program  as 
|)art  of  its  eflort  to  achieve  a  20  ])ercent 
improvement  in  the  energy  efficiency  of 
commercial  hnildings  by  2020. 

DATES:  (Comments  may  he  submitted  on 
or  before  March  11, 2013. 

ADDRESSES:  .Submit  comments  via  email 
to  o.s-.se/..sf;o;-e@ee.f/oe.goi'  or  send  mail 
to:  loan  (Hickman.  Attn;  (Commercial 
Building  As.set  .Score  REl.  EE-21.  1000 
Indej)endence  .Ave..  S\V.,  Washington, 

DC  20.'jH.5. 

FOR  FURTHER  INFORMATtON  CONTACT:  )oan 
( 'i  1  i ckma n .  (iss(^l .s(:oi'e@eH.(loH.gov. 
SUPPLEMENTARY  INFORMATION:  The 
metbodologv  n.sed  to  score  buildings 
and  generate  other  relevant  inibrmation 
is  de.scrilMul  in  detail  in  the  document 
entitled  "(Commercial  Building  Energy 
As.set  .Score:  Program  ()\'ervie\v  and 
Technical  Protocol  Version  1.0” 
(hereinafter  “the  Protocol”).  This 
recpiest  for  information  (REl)  .seeks  input 
on  the  following  three  components  of 
the  Protocol: 

1.  Data  collection  and  validation: 

2.  The  asset  score  report;  and 

3.  .Score  durability. 

This  REl  provides  an  overview  of  the 
three  program  components.  Additional 
detail  on  each  of  the  three  toj)ic:.s  is 
provided  in  the  Protocol.  .Stakeholders 
are  encouraged  to  download  the 
Protot;ol.  which  is  available  at  the 
following  link:  hti .aHre.ent^rgv. 
}i,()\'/biiildiivj,s/c.onun(U'ckil  initiative/ 
l)(ils/enei'gv_asset_score_technical_ 
protocol  jihasel  .pdf 

This  is  the  second  RFI  that  DOE  has 
issued  related  to  the  score.  On  August 
8.  2011.  DOE  issued  an  REl  .seeking 
input  to  inform  overall  develojnnent  of 
the  voluntary  ])rogram.  In  addition.  DOE 
conducted  market  ni.search  and  outrijach 
to  better  understand  the  perspectivt;  of 
indn.stry  and  other  interested  groups. 
These  efforts,  along  with  initial  pilot 
te.sting  of  the  score  with  commercial 
building  owners  and  o])erator.s  in  2012, 
informed  the  develo])ment  of  the 
current  score.  More  information  on  the 
as.set  .score  develojjinent  ])roce.ss  can  he 
found  at  this  site;  http://\v\v\vl .eere. 
energy. ^ov/buildin}’s/conunerci(d/ 
asset  score,  h  tnd. 


DOE  plans  to  continue  to  work  with 
commercial  building  owners  and 
o|)erator.s  to  ])ilot  test  the  .score  in  2013, 
including  a])plication  of  the  scon;  to 
additional  building  types.  During  this 
testing  ])eriod,  DOE  will  continue  to 
refiiK!  the  ])rogram  as  well  as  conduct 
adtlitional  analysis  to  inform  futnn! 
program  development.  Enture 
development  of  the  i)rogram  will 
continue  to  he  guided  by  previously 
established  princij)le.s,  as  de.scrihed  in 
.Section  2.2  of  the  Protocol.  In  brief,  the 
system  must  j)roduce  credible  scores 
and  u.sefnl  information  at  an  affordable 
co.st. 

1.  Data  (Collection  and  Validation 

To  obtain  an  energy  a.sset  score  using 
the  tool,  building  owners  must  in])ut  at 
least  the  minimum  recpiired  set  of 
information  about  a  building.  This 
"simple-level”  use  of  the  tool  requires 
filling  in  ajjproximatelv  20-30  data 
fields.  Based  on  this  information,  the 
tool  ])rodnces  a  j)reliminary  report  not 
intended  to  he  n.sed  for  official  pur])oses 
such  as  public  display  or  a  real  estate 
transaction.  DOE  recommends  that 
building  owners  who  want  to  dis])lav  a 
re])ort  publicly  or  use  the  score  for 
tran.sactional  ])urposes  obtain  an 
advanced  re])c)rt.  which  re(|nires 
com])letion  of  approximately  00-80 
fields  of  data  and  will  likely  also  nuinire 
that  the  data  is  validated  and  submitted 
by  a  ])erson  cpialified  to  collect  this 
information.  When  a  usiir  leaves  a  non- 
recpiired  data  entry  field  blank,  the  tool 
uses  a  default  value  (an  estimate  has(!d 
on  the  building  tyjje,  location,  and  age) 
to  complete  the  energy  model. 

A  preliminary  data  input  list  for  the 
sim])le  and  the  advanced  use  levels  can 
he  found  in  Appendix  (’,  of  the  Protocol. 
DOE  is  collecting  feedback  on  the  data 
collection  process  through  i)ilot  testing. 
The  full  li.st  will  not  he  finalized  until 
after  a  ))ilot  ])eriod,  during  which  users 
can  respond  to  the  usefulness  of  the 
results  and  the  difficidty  of  data 
collection.  The  total  time  retinired  for 
the  simple-level  sconi  is  estimated  to  he 
8-8  hours;  the  total  time  reciuired  for  the 
advanced-level  data  collection  is 
e.stimated  to  he  le.ss  than  20  hours.  The 
sim])le-level  time  e.stimate  was  tested 
during  the  fir.st  j)ilot  project  in  2012  and 
will  hi!  further  tested  during  the  second 
])ilot  ])roject  in  2013.  DOE  invites 
comments  from  respondents  on  the 
preliminary  data  cla.ssification,  data 
collection  time,  and  method  that  can  he 
n.sed  to  maintain  a  balance  between 
reasonable  cost  of  data  collection  and 
acceptable  ac:cnracy  of  results. 

In  addition  to  .seeking  in])ut  on  data 
required  for  the  simjjle  and  advanced 
scores,  DOE  also  invites  input  on 


methods  that  can  he  used  to  validate 
.scores  in  cases  where  a  score  is  being 
used  for  official  purposes  (e.g., 
markiiting  to  lessees,  rixil  iistate  .sales). 
Oonsiderations  might  include  asse.ssor 
(lualification  recpiirements.  methods  for 
v(!riiving  or  testing  assessor 
(]ualification.s.  as  well  as  quality 
assurance  requirements  and 
inqihnnentation  o|)tion.s. 

2.  Energy  Asset  Score  Report 

The  energy  asset  scoring  tool 
produces  a  re])ort  that  includes  four 
.sections:  A  whole-building  score,  a 
system  evaluation,  identified 
o|)portunities  for  inqnovement,  and  a 
descri])tion  of  building  assets.  The 
])rimary  modeling  output  of  the  energy 
asset  scoring  tool  is  the  energy  use 
intensity  (Elll),  which  is  n.sed  to 
generate  the  energy  as.set  score.  No 
baseline  buildings  are  needed  hecau.se 
the  calculated  El  11  is  j)laced  on  a  fixed 
scale.  Two  sets  of  scores  and  associated 
modeled  EUls  are  pre.sented  on  the  same 
energy  asset  scori!  scale:  (’urriint  scori! 
and  potential  .score. 

Sy.stem  evaluations  are  provided  for 
hnilding  components,  including 
envelojie  (roof,  wall,  window),  lighting, 
heating,  cooling,  and  .service  hot  water 
.systems.  This  information  can  help 
users  identify  ])arts  of  the  hnilding  in 
need  of  attention.  'I’wo  hnildings  with 
the  same  energy  asset  score  may  have 
different  system  evaluations.  Tliese 
evaluations  can  give  users  insight  into 
their  building's  strengths  and 
weaknesses.  Based  on  thi!  entered 
building  information,  the  energy  asset 
scoring  tool  also  identifies  potential 
improvement  oj)])ortunitie.s  in  each 
.sy.stem  livaluated. 

Section  5  of  the  Protocol  provides 
detailed  descrijjtions  of  the  score 
calculations,  sy.stem  evaluations 
methods,  and  the  generation  of  a  cost- 
eflective  upgrade  jiackage.  DOE 
welcomes  comments  on  critical 
information  to  hi!  included  in  the  energy 
asset  score  report  and  the  methodology 
n.sed  to  evaluate  .systems  and  generate 
recommendations. 

3.  Durability  of  Energy  Asset  Score 

DOE  exj)ects  that  a  building’s  score 
will  remain  current  for  at  least  10  years, 
as  long  as  the  hnilding  does  not  undergo 
significant  infrastructure  changes 
including  replacement  of  asset-related 
energy  systems.  If  DOE  makes  any 
significant  changes  to  the  scoring 
methodology  or  tool,  u.sers  will  he 
notified  and  can  receive  an  iq)dated 
energy  as.set  score  re])ort  based  on  the 
latest  version  of  the  .scoring  tool. 

After  estahlishing  10()-])oint  scales  for 
all  relevant  building  types,  DOE  expects 
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that  the  scales  can  remain  static;  for  at 
least  10  years.  The  overall  efficiency  of 
the  U.S.  hnilcling  stock  is  not  ex])ec:te(l 
to  change  dramatically  enough  to 
warrant  scale  revisions  within  10  years. 

Although  building  c!(iui])ment  will 
dcigrade  over  time,  (K]ui|)ment 
performance  is  aff(;cted  by  multii)le 
factors,  most  of  winch  are  related  to 
operation  and  maintenance,  (liven  this 
combination  of  influences.  e(|in])ment 
degradation  is  not  ac.counted  for  in  the 
.score  and  will  not  affcjct  the  durabilitv 
of  the;  score. 

1X)E  will  incorporate  new  software 
releases  of  EnciigyPlus  as  thcjy  <cre 
develo])ed.  Howc;ver,  DOE  (expects  that 
most  new  featurces  that  cextencl  modeling 
capability  or  increase  sinudation  spceed 
will  have  little  effcect  on  the  energy  asset 
.score.  If  a  software  update  of  EnergyPhis 
or  other  updates  to  the  scoring  tool 
result  in  a  change  of  the  modeling 
rcesults,  prior  users  of  the  tool  will 
receive  an  u])dated  score  report. 

More  information  about  the  .score 
durability  is  dciscribcul  in  .Section  3.2.4 
of  the  Protocol.  DOE  wcdcomes 
stakeholder  comments  on  the  durabilitv 
of  the  energy  asset  score  .scale  and  the 
])eriod  for  which  a  building  should  be 
able  to  maintain  its  scon;. 

Siihniitiing  (Jonnnenis  lo  DOE 

DOE  invit(;s  comments  on  all 
elcanents  discu.ssed  above,  as  well  as 
additional  issues  that  respondents  deem 
important.  .Spc^cifically,  DOE  r(;(iue.sts 
comments  on  (1)  Data  classification  for 
the  simple  and  advanc(;d  levels  of  tool 
use  as  well  as  score  validation  methods: 
(2)  critical  information  to  be  included  in 
the  en(;rgy  a.sset  score  ri;])ort;  and  (3) 
durability  of  the  energy  a.sset  scores. 

Oomments  may  be  submitted  in 
writing  via  direct  mail  or  email  within 
on  or  before  March  11, 2013.  Pl(;a.se 
limit  comments  to  no  more  than  3  pag(;.s 
p(;r  program  area,  not  to  exce{;d  a  total 
of  8  pagc;.s. 

Disclctinwr  and  Important  Not  as 

This  is  an  RFI  issued  solely  for 
information  and  jjrogram  jilanning 
])urpo.ses:  this  RFI  dcjes  not  constitute  a 
formal  solicitation  for  ])roposal.s  or 
abstracts.  Your  response  to  this  notice 
will  be  treated  as  information  only.  DOE 
will  not  jirovide  reimt)urs(;ment  for 
costs  incurred  in  responding  to  this  RFI. 
R(;.spondent.s  are  advised  that  DOE  is 
under  no  obligcction  to  acknowledge 
receipt  of  the  information  received  or 
])rovide  feedback  to  r(;.spondc;nts  with 
respect  to  any  information  submitted 
under  this  RFI.  Ifesponses  to  this  RFI  do 
not  bind  DOE  to  any  further  actions 
relat{;d  to  this  topic. 


Confidantial  Bnsinass  Information 

According  to  10  OFR  1004.11,  any 
p(;rson  submitting  iidormation  he  or  she 
believes  to  be  confid(;ntial  and  exem])t 
by  law  from  public  disclosure  shoidd 
submit  via  eniiul,  po.stal  mail,  or  hand 
delivery/courier  two  well-marked 
coi)ie.s:  One  copy  of  the  docnm(;nt 
mark(;d  confidential  including  all  the 
information  believ(;d  to  be  confidential, 
and  one  cojey  of  the  document  marked 
non-confidcaitial  with  the  information 
believed  to  be;  confidential  deleted. 
.Submit  tht;se  documents  via  email  or  on 
a  (]D.  if  feasible.  DOE  will  make  its  own 
determination  about  the  confidential 
.status  of  the  information  and  tr(;at  it 
according  to  its  determination. 

Factors  of  int(;re.st  to  DOE  when 
evaluating  reejuests  to  treat  submitted 
information  as  confidential  include:  (1) 
A  description  of  the  items:  (2)  whether 
and  why  such  items  are  customarily 
treated  as  confidential  within  the 
industry:  (3)  whether  the  information  is 
generally  known  by  or  available;  from 
other  .sourc(;s:  (4)  \vh(;ther  the 
information  has  jcreviouslv  bc;en  made 
available  to  others  without  obligation 
concerning  its  coididentiality:  (.'ll  an 
(;xplanation  of  the  coinjcetitive  injnrv  to 
the  submitting  p(;r.son  which  woidd 
r(;.sult  from  public  di.sclosure:  ((>)  when 
such  iidormation  might  lo.se  its 
confidential  charact(;r  due  to  the 
])a.s.sage  of  time:  and  (7)  why  disclosure 
of  the;  information  would  be  contrary  to 
the  public  inter(;.st. 

It  is  DOE's  policy  that  all  comments 
may  be  includ(;d  in  the  public  docket, 
without  change  and  as  r(;ceived. 
including  any  j)(;rsonal  information 
provid(;d  in  the  comments  (exc(;])t 
information  dc;emed  to  be  exempt  from 
jiublic  di.sclosure). 

IssiKid  in  Washington.  llCi.  on  Fciliruarv  1. 
2013. 

Kathl(;(;ii  B.  Hogan, 

Dapiity  Assistant  Sacratnry  for  ii/iergv 
Efficiancy.  Enar^iy  Efficiancy  and  Iianai\  al)la 
Enartiy. 
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BILLING  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9777-4] 

Adequacy  Status  of  the  Motor  Vehicle 
Emission  Budgets  for  Metropolitan 
Washington  DC  Area  (DC-MD-VA) 
1997  8-Hour  Ozone  Non-Attainment 
Area’s  2009  Attainment  Plan  and  2010 
Contingency  Plan 

agency:  Environmental  Prot(;ction 
Agency  (EPA). 


ACTION:  Notice  of  adi;()uacy. 

SUMMARY:  In  this  notice,  EPA  is 
notifying  the  public  that  the  Motor 
V(;hicle  Emissions  Budgets  (MVEB.s)  for 
volatile  organic  compounds  (VOCs)  and 
nitrogen  oxid(;s  (NOx)  in  the  2009 
Attainment  Plan  and  2010  Ciontingency 
Plan  submitted  as  a  .State 
Imi)l(;mentation  Plan  (.SIP)  revision  on 
)nne  4,  2007  by  the  Maryland 
Department  of  the  Environment  (MDE) 
and  june  12,  2007  by  both  the  Virginia 
D(;i)artment  of  Environmental  Quality 
(VADEQ)  and  the  District  of  Columbia 
Dc;j)artment  of  II(;alth  (D(dlOlI)  are 
ad(;(|uate  for  transportation  conformity 
purpo.st;s.  As  a  rt;.siilt  of  EPA’s  finding, 
the  Washington  DC-MD-VA 
Nonattainment  Area  for  the  1997  8-Hour 
Ozone  National  Ambient  Air  Quality 
Standard  (the  Mc;tropolitan  Washington 
Area)  must  use  the  MVEB.s  from  the 
lime  4.  2007  and  lime  12.  2007 
Attainment  Plan  and  Contingency  Plan 
for  future  conformity  determinations  for 
the  1997  8-hour  ozone  .standard. 

DATES:  The  adi;(]uacy  finding  for  MVEBs 
for  VO("s  and  NOx  is  (iffective  luibruarv 
22,2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Kot.sch,  U..S.  Environmental 
Proti;ction  Agency.  Ifegion  111,  lO.'iO 
Arch  .Street,  Philadel])hia,  Penn.svlvania 
19103  at  (21.'i)  814-333.'5  or  by  email  at: 
kots(:h.martin@apa.<>ov.  The  finding  is 
available  at  EPA’s  conformity  Wi;t)  site: 
http://\v\\'\\’.apa.gov/ota(j/ 
statarasoiir(:as/transconf/(:nrrsii)s.htin. 
SUPPLEMENTARY  INFORMATION:  The  word 
“budgets”  refers  to  the  motor  vehicle 
canission  budgets  for  VOCs  and  NOx. 
The  word  “SIP”  in  this  document  refers 
to  the  Attainment  Plan  and  Contingency 
Plan  for  the  Mi;tro])olitan  Washington 
Area.  1997  8-1  lour  Ozone 
Nonattainment  Area  submitt(;d  to  EPA 
as  a  SIP  revision  on  )une  4.  2007  by 
MDE  and  June  12.  2007  bv  VADECj  and 
DCDOII. 

Today’s  notice  is  simjjly  an 
announcemiait  of  a  finding  that  EPA  has 
alrciady  made.  In  this  notice.  EPA  is 
notifying  the  public  that  we  have  found 
that  the  MVEB.s  in  the  2009  Attainment 
Plan  and  2010  Contingency  Plan. 
submitti;d  on  June  4.  2007  by  MDE  and 
)nne  12,  2007  by  VADEQ  and  DCDOII, 
are  adecpiate  for  transjjortation 
conformity  ])ur])osi;s.  As  a  result  of 
EPA’s  finding,  the  Metropolitan 
Washington  Ar(;a  must  use  the  MVEBs 
from  the  2009  Attainnu;nt  Plan  and 
2010  Contingcaicy  Plan  for  future 
conformity  determinations  for  the  1997 
8-hour  ozone  standard.  This  finding  has 
also  bc;en  announced  on  EPA’s 
conformity  Web  site:  http:// 
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www'.fijxt.gov/otdcj/sidteivsoui'ctfs/ 
trdnsconf/jHistsips.htn}.  'l  lu:  adiujuate 
MVI*31s  are  shown  in  the  following 
table: 


Metropolitan  Washington  Area 
MVEBs  2009  Attainment  Plan 
AND  2010  Contingency  Plan 


Milestone 

VOCs 

z 

o 

year 

(tons  per  day) 

(tons  per  day) 

2009  . 

66.5 

146.1 

2010  . 

N/A 

144.3 

i _ 

Transportation  conformity  is  retinired 
by  section  17(i(c)  of  the  Clean  Air  Act. 
as  amended  in  1990.  EPA's  conformity 
rule  requires  that  transportation  plans, 
programs  and  ])rojects  conform  to  state 
air  (juality  im])lem(mtation  plans  and 
estal)lishes  the  criteria  and  j)rocednres 
for  determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
trans))ortation  activities  will  not 
j)rodnce  new  air  (pialitv  violations, 
worsen  e.xisting  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  (piality  standards.  The 
criteria  by  which  EPA  determines 
whether  a  .SI P's  MVEBs  are  adecpiate  for 
conformity  i)nrposes  are  outlined  in  40 
CEK  ;).3.118((0(4).  I'iPA  has  described  the 
process  for  d(!termining  the  adeqnacv  of 
submitted  .SIP  budgets  in  40  (3*'K 
93.118(0  and  has  follow(!d  this  ride  in 
making  its  adequacy  determination. 

Dated:  |anuarv  2.^.  201.3. 

W.C.  l-ailv. 

Act  ini’  /teg/ona/  Adniinislnilor.  liaf’ion  III. 

|TK  Dec.  2()i:»-()28(m  Filed  8:4.'S  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9528-1] 

Agency  Information  Collection 
Activities  0MB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action;  Notice. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget 
(OMB)  resjjon.ses  to  Agency  (dearance 
riupiests.  in  conqiliance  with  the 
Paperwork  Reduction  Act  (44  D.S.C. 
3.501  et  .seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
reipiired  to  respond  to.  a  collection  of 
information  unless  it  dis])lavs  a 
currently  valid  OMB  control  mnnher. 
The  OMB  control  numbers  for  EPA 
regulations  are  li.sted  in  40  (iFR  part  9 
and  48  OFR  chapter  15. 


FOR  FURTHER  INFORMATION  CONTACT:  Rick 
West  hind  (202)  500-1082,  or  email  at 
\\'nsildn(}.rick@d})d.<>ov  and  please  refer 
to  the  appro])riate  EPA  Information 
Oollection  Reipiest  (lOR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  (Clearance 
Keipiests 

OMII  Ai)i)rovdIs 

I'iPA  1(3<  Number  0101.12:  Foreign 
Purchaser  Acknowledgment  .Statement 
of  Unregistered  Pesticides;  40  UFR  jiart 
108,  snhpart  D;  was  ajiproved  on  01/04/ 
2013;  OMB  Number  2070-0027;  expires 
on  01/31/2010;  Approved  without 
change. 

EPA  ICR  Number  2203.04;  N.SPS  for 
Petroleum  Refineries  for  which 
(ion.strnction,  Recon.strnction,  or 
Modification  Commenced  after  May  14, 
2007;  40  CER  part  00.  snhparts  A  and  )a; 
was  approved  on  01/07/2013;  OMB 
Number  2000-0002;  expires  on  12/31/ 
2015;  A])proved  without  change. 

EPA  ICR  Number  1718.09;  Enel 
Quality  Regulations  for  Diesel  Enel  Sold 
in  2001  and  Later  Years;  Tax-Exenqit 
(Dyed)  Highway  Diesel  Enel;  and  Non- 
Road  Locomotive  and  Marine  Diesel 
Enel  (Renewal);  40  CER  80.501  and 
80.597;  and  40  CER  jiart  80  snhpart  I; 
was  ajiproviul  on  01/19/2013;  OMB 
Number  20()0-0308;  expires  on  01/31/ 
2010;  Ap])roved  with  change. 

EPA  ICR  Number  2450.01 ;  EPA’s 
Design  for  the  Environment  (DIE) 

Partner  of  the  Year  Awards  Program; 
was  ap])roved  on  01/23/2013;  OMB 
Nnmher  2070-0184;  expires  on  01/31/ 
2010;  A])])roved  with  change. 

EPA  ICR  Nnmher  1901.05;  NSPS  for 
Emi.ssion  Cnidelines  and  (k)m])liance 
Times  for  .Small  Municipal  Waste 
Combustion  Units  C.onstrncted  on  or 
before  August  30,  1999;  40  C.FR  ])art  00, 
siihparts  A  and  BBBB;  was  ajjproved  on 
01/29/2013;  OMB  Number  2000-0424; 
expires  on  01/31/2010;  A])])roved 
without  change. 

EPA  ICR  Number  1001.12;  N.SP.S  for 
the  Phosphate  Fertilizer  Indnstrv;  40 
CFR  part  00,  snhparts  T,  1),  V.  \V  and 
X;  was  ap|)roved  on  01/30/2013;  OMB 
Number  2000-0037;  expires  on  01/31/ 
2010;  Aj)j)roved  without  change. 

EPA  ICR  Number  1935.04; 
.Standardized  Permit  for  RCRA 
Hazardous  Waste  Management  Facilities 
(Renewal);  40  CFR  |)art  207;  40  CFR 
270.290,  270.300-270.315;  was 
ap])roved  on  01/30/2013;  OMB  Number 
2050-0182;  ex])ire.s  on  01/31/2010; 
Approviid  with  change. 

EPA  ICR  Number  2323.05;  NESHAP 
for  Chemical  Manufacturing  Ania 
.Sources;  40  CFR  part  03,  snbparts  A  and 
VVVVVV;  was  a])])roved  on  01/30/2013; 


OMB  Number  20()0-0021;  exjiires  on 
01/31/2010;  Approved  without  change. 

loliii  Moses. 

Diraclor.  (lollaclions  Slratagias  Division. 

|I  K  Ooc.  2in:i-(l27(il  l•'il(!<l  2-(i-i:i;  8:45  !iin| 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OA-201 2-0033;  FRL-9527-8] 

Information  Collection  Request 
Submitted  to  OMB  for  Review  and 
Approval;  Comment  Request; 
\A/illingness  To  Pay  Survey  for 
Chesapeake  Bay  Total  Maximum  Daily 
Load:  Instrument,  Pre-Test,  and 
Implementation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  rhe  Environmental  Protection 
Agencv  has  submitted  an  information 
collection  reipiest  (ICR),  “Willingness  to 
Pay  .Survey  for  Chesapeake  Bay  Total 
Maximum  Daily  l.oad;  Instrument,  Pre¬ 
test,  and  Implementation”  (EPA  KiR  No. 
245l).()l,  OMB  Control  No.  2()10-NEW) 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  ap])roval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  II..S.CT  3501  e/  scq.). 
This  is  a  request  for  approval  of  a  new 
collection.  Public  comments  were 
previously  reijnested  via  the  Federal 
Register  (77  ER  31000)  on  May  24,  2012 
during  a  00-dav  comment  ])eriod.  which 
was  later  extended  for  an  additional  30 
days  (77  FR  43822).  This  notice  allows 
for  an  additional  30  days  for  ])uhlic 
comments.  A  fuller  de.scri])tion  of  the 
ICR  is  given  below,  including  its 
estimated  burden  and  cost  to  the  public. 
An  Agency  may  not  conduct  or  sjionsor 
and  a  person  is  not  required  to  res])ond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  March  11, 2013. 
ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  Number  EPA- 
fIQ-OA-201 2-0033.  to  (1)  EPA  online 
using  \v\v\\’.id<’uldtions.oov  (our 
preferred  method):  by  email  to 
ot‘i.dockdt@dpd.go\’\  by  fax  at  (202)  500- 
5)744;  or  by  mail  to:  EPA  Docket  Center. 
Environmental  Protection  Agencv.  Mail 
Code  28221T,  1200  Pennsylvania  Ave. 
NW..  Washington.  DC  20400,  and  (2) 
OMB  via  email  to 

oird_sdhniiss!on@onib.dO}).<>ov.  Address 
comments  to  OMB  Desk  Officer  for  EPA. 

EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
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docket  without  change  including  any 
l)ersonal  information  provided,  unless 
the  comment  includes  profanity,  threats, 
information  claimed  to  he  (lonfidential 
husiness  Information  (CHI)  or  other 
information  whose  disclosure  is 
restricted  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Nathalie  Simon,  National  (ienter  for 
Fnvironmental  Economics,  Office  of 
I’olicy,  (IHOUT),  Environmental 
Protection  Agency,  1200  Penn.sylvania 
Ave.  N\V.,  Washington,  IKi  20400; 
telephone  numh(;r:  202-500-2347;  fax 
numl)(!r;  202-500-2303;  email  address; 
simon.n(ith(iIie@Hp(i.gov. 

SUPPLEMENTARY  INFORMATION: 

Supporting  documents  which  ex])lain  in 
detail  the  information  that  the  EPA  will 
he  collec:ting  are  available  in  the  public 
docket  for  this  ICR.  The  docket  can  he 
viewed  online  at  www.regulations.gov 
or  in  person  at  the  EPA  Docket  Ckmter, 
EPA  West,  Room  3334,  1301 
Constitution  Ave.,  NW.  Washington. 

D('..  The  telephone  number  for  the 
Docket  Center  is  202-5()0-l  744.  For 
additional  information  about  EPA’s 
imhlic  d(K;ket.  visit  http://\v\v\v.ep(i.gov/ 
dovkiHs. 

Abstruci:  'I’he  (ilean  Wat(;r  Act  (CWA) 
directs  EPA  to  coordinate  Federal  and 
State  efforts  to  im])rove  water  (pialitv  in 
the  (ihe.sapeake  Hay.  In  2009,  Executive 
Order  (E.O.)  13508  reemphasized  this 
mandate,  direc.ting  EPA  to  define  the 
next  generation  of  tools  and  actions  to 
re.store  water  (juality  in  the  Hay  and 
describe  the  c:hanges  to  he  made  to 
regulations,  j)rograms.  and  j)olicies  to 
iinjilement  these  actions.  The 
(Chesapeake  Hay  watershed  encomjjasses 
04,000  square  miles  in  parts  of  six  states 
and  the  District  of  (Cohnnhia.  It  is  the 
largest  estuary  in  the  United  States  and 
the  third  large.st  in  the  world.  The 
Chesa])eake  Hay’s  unique  .set  of 
ecological  and  cultural  elements  has 
motivated  efforts  to  ])reserve  and  restore 
its  condition  for  more  than  25  years. 
Significant  progress  has  been  made  over 
that  ijeriod  however,  ])ollution  budgets, 
called  Total  Maximum  Daily  Loads 
(TMDLs),  an;  nece.ssary  to  continue 
progress  toward  the;  goal  of  a  healthy 
Hay.  'Fhe  watershed  stat(;s  of  N(;w  York. 
P(;nn.sylvania,  Delaware.  West  Virginia, 
Virginia,  and  Maryland,  as  well  as  the 
District  of  Columbia,  have  develo])ed 
Watershed  Implementation  Plans  (WIPs) 
detailing  the  steps  each  will  take  to 
meet  its  obligations  under  the  TMDL. 

As  part  of  the  next  ])hase  of  this  effort, 
EPA  is  iimhutaking  an  assessment  of  the 
costs  and  benefits  of  meeting  I'otal 
Maximum  Daily  Loads  (TMDLs),  of 
nitrogen,  phosphorus,  and  sediment  for 
the  Chesajjeake  Hay.  As  an  input  to  the 


TMDL  benefits  study,  EPA’s  National 
Center  for  Environmental  Economics 
(NCEE)  is  .seeking  approval  to  conduct 
a  stated  preference  survey  to  collect  data 
on  hou.seholds’  use  of  Chesa|)eake  Hav 
and  its  watershed,  ])references  for  a 
variety  of  water  (piality  improvcmients 
likely  to  follow  from  pollution 
reduction  j)rograms.  and  demogra])hic 
information.  If  approved,  the  survev 
would  he  administered  by  mail  in  two 
pha.ses  to  a  sam])le  of  9,140  residents 
living  in  the  (Chesapixike  Hay  states. 
(Chesa])eake  Hay  watershed,  and  other 
east  coast  .states. 

Henefits  from  meeting  the  TMDL  for 
the  (Chesai)eake  Hay  will  accrue  to  those 
who  live  near  the  Bay  or  visit  for 
recreation,  tho.se  who  live  near  or  visit 
lakes  and  rivers  in  the  watershed,  anti 
those  who  live  further  away  and/or  may 
never  visit  the  Bay  hut  have  a  general 
concern  for  the  environment.  While 
benefits  from  the  first  two  categories  can 
he  measured  using  hedonic  proi)(!rty 
value,  recreational  demand,  and  other 
revealed  jn  tderence  ap])roache.s,  only 
statetl  preference  methods  can  capture 
nonu.se  benefits  (i.e.,  benefits  to  tho.se 
who  may  never  visit  the  Hay). 

Transferring  estimates  from  oth(;r 
studies  ha.sed  in  other  (istuaries  is  not 
advis(!d  as  these  results  are  unlikely  to 
accnratidy  or  comph;telv  capture 
willingness  to  pay  for  TMDL-related 
im])rovements  in  the  Chesapeake  Hav 
Watersluul  given  the  unicpie  character  of 
this  water  re.sourc;e  and  the  goods  and 
services  it  ])rovide.s.  Further,  then:  are 
limited  stated  preference  studies  in  the 
])nhli.shed  literature  focusing  on  the 
Che.sajjeake  Hay,  and  no  studies 
specifically  addressing  the 
environmental  im]jrovements  j)redicted 
under  the  TMDL.  This  study  will 
provide  policy  makers  with  additional 
information  on  the  public’s  preferences 
for  imjjrovements  to  the  Che.saj)eake 
Bay  and  lakes  in  the  watershed.  NCEE 
will  use  the  survey  responses  to 
e.stimate  willingness  to  i)ay  for  changes 
related  to  reductions  in  nitrogen. 
))hosi)horons,  and  sediment  loadings  to 
the  Hay  and  lakes  in  the  (die.sapeake  Hav 
watershed.  'Fhe  analy.sis  relies  on  state 
of  the  art  th(!oretical  and  statistical  tools 
for  non-market  welfare  analysis.  The 
results  of  this  studv  will  inform  the 
public  and  ])olicy  makers  about  the 
benefits  of  im])rovement.s  to  the 
Che.saj)eake  Hay  and  lakes  in  the 
watershed.  A  non-r(!sponse  survey  will 
also  he  administered  to  inform  the 
interpretation  and  validation  of  survey 
re.sj)onse.s.  Participation  in  the  survey 
will  he  voluntary  and  the  identity  of  the 
respondents  will  he  kept  confidential  to 
the  extent  providecl  hy  law. 


The  j)roject  is  being  undertaken 
pursuant  to  section  104  of  the  (dean 
\Vater  Act  which  authorizes  and  directs 
the  EPA  Administrator  to  conduct 
re.search  into  a  ninnher  of  subject  areas 
related  to  water  {|uality,  water  pollution, 
and  water  pollution  prevention  and 
ahateimmt.  'Fhis  .section  also  authorizes 
the  EPA  Administrator  to  conduct 
re.search  into  methods  of  analyzing  the 
costs  and  henefits  of  programs  carried 
out  under  the  (dean  Water  Act. 

Form  Numhors:  None. 

Hospon dents/ (I ffected  entities: 
Individuals  18  years  of  age  or  older 
residing  in  one  of  17  ea.st  coast  U.S. 
.states  and  the  District  of  (d)hnnhia. 

Respondent's  obligation  to  res})ond: 
Voluntary. 

Estimated  number  of  respondents: 
2,742  total  to  fnll  survey  total  (includes 
150  from  jiretest  and  2.592  from  main 
survey.  An  additional  770  total  to  non- 
response  follow-up  survey  (50  from 
pretest  and  720  from  full  survev 
administration). 

Frecjiiencv  of  response:  One  time 
collection. 

Tot(d  estimated  burden:  887  hours. 
Burden  is  defined  at  5  (d"R  1320.03(h). 

Tot(d  estimated  cost:  .$20,082  (per 
year),  includes  .$0  annnalizt'd  cajiital  or 
operation  maintenance  costs. 

fell  II  Moses, 

Director.  CoUection  Strategies  Division. 

IKK  Doc.  2m:»-()27(i:i  Filed  2-(i-i;i;  8:4,S  ain| 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OECA-201 2-0655;  FRL-9527-9] 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for 
Review  and  Approval;  Comment 
Request;  NSPS  for  Ammonium  Sulfate 
Manufacturing  Plants  (Renewal) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  comjiliance  with  the 
Pajjerwork  Reduction  Act  (44  I ).,$.(]. 
3501  et  se(j.).  this  document  announces 
that  an  Information  (Collection  Retjuest 
(KCR)  has  been  forwarded  to  the  Office 
of  Manageimmt  and  Budget  (OMH)  for 
review  and  approval.  This  is  a  re(]uest 
to  renew  an  exi.sting  approved 
collection.  The  KCR  which  is  abstracted 
below  de.scrihes  the  nature  of  the 
collection  and  the  e.stimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  March  11,  2013. 


Federal  Register/ Vol.  78,  No.  28 /Thursday,  February  7,  2013  / Nolit:es 


9047 


addresses:  Submit  your  couuueuts. 
i-eferouciug  docket  II)  number  EFA-IIQ- 
()Er.A-2012-()(i.'>.'j,  to:  (1)  KPA  online, 
using  u’ww.wgiilcilions.gov  (our 
pnd'erred  metbod),  or  l)y  email  to: 
dorA:e/.fMfCYj@e/x/.go\’.  or  b\'  mail  to:  Id’A 
I)o(:k(!t  (ientc!!'  (Kl’A/DC,),  Hnvironmental 
Protection  Agency,  EnlbrcenKmt  and 
Compliance  DockiU  and  inibrmation 
(Center,  mail  code  28221T,  1200 
Pennsylvania  Avenue  N\V.,  Washington, 
1)(;  2()4(j():  and  (2)  OM13  at:  OlTice  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attcmtion:  l)i!sk  Officer  for  EPA, 
725  17tli  vStreet  N\V..  Wasbington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

L(!aria  Williams.  Monitoring. 

A.ssistance,  and  Media  Programs 
Division.  Office  of  (iompliance.  Mail 
(iode  2227A,  Environmental  Protectioji 
Agency.  1200  Pennsylvania  Avenue 
NW.,  Wasbington.  DC  20400:  telephone 
numb(!r:  (202)  504-4113;  fax  number: 
(202)  504-0050:  email  addre.ss: 
williams. l(^(in(i@t^})(i.;^o\'. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submittcul  tlu;  following  ICR  to  OMB  for 
review  and  a])|)roval  according  to  the 
procedures  j)rescribed  in  5  (iFR  1320.12. 
On  October  17.  2012  (77  FH  03813).  EPy\ 
.sought  comments  on  this  ICR  pursuant 
to  5  (;ER  1320.8(d).  EPA  received  no 
comments.  Anv  additional  comments  on 
this  KiR  shoidd  he  suhmitted  to  both 
Id’A  and  OMB  within  30  days  of  this 
notice. 

EPA  has  (istablished  a  ])uhlic  docket 
for  this  ICR  under  docket  ID  number 
!•  PA-1  lQ-OECA-201 2-0055.  which  is 
available  for  either  public  viewing 
oidine  at  either  http:// 
www.raf’ulations.f’ov.  or  in  jierson 
viewing  at  the  Enforcement  and 
(iomj)liance  Docket  in  the  EPA  Docket 
Center  (EPA/DC).  EPA  West.  Room 
3334,  1301  Constitution  Avenue  NW.. 
Washington.  DC’..  The  EPA  Docket 
C(!nter  Public  Reading  Room  is  oj)en 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  'I’he  telephone  numher  for  the 
Reading  Room  is  (202)  50()-1744,  and 
the  telephone  number  for  the 
Enforcement  and  Com})liance  Docket  is 
(202) 500-1752. 

Use  EPA’s  electronic  docket  and 
comment  sy.stem  at  http:// 
www.r(i<>ulations.}>()v \o  either  suhmit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  docket,  and 
to  acc(;ss  tho.se  dot;uments  in  the  docket 
that  are  available  electronically.  Once  in 
the  syst(nn,  select  "docket  .search,”  then 
key  in  the  docket  ID  number  identified 
above.  Please  note  that  EPA’s  policy  is 
that  j)ublic  comments,  whether 


submittcid  (dectronicallv  or  in  pa|)er, 
will  be  made  available  for  public 
viewing  at  htti)://www.raf>iil(iti()ns.^()\’, 
as  EPA  niceives  them  and  without 
change,  unle.ss  the  comment  contains 
copyright(!d  mat(!rial,  Uonfidentiality  of 
Business  Information  (OBI),  or  other 
information  whose  public  disclosure  is 
nistricted  by  .statute.  For  furtluir 
informatiou  about  the  electronic  docket, 
go  to  www.ra<>iil(itions.}>()\’. 

Title:  NSP.S  for  Ammonium  .Sulfate 
Manufacturing  Plants  (Renewal). 

ICH  Numbers:  EPA  lOR  Number 
10()(i.()7,  OMB  (Control  Number  2()()()- 
0032. 

ICH  .S/u/us;  This  KiR  is  scheduled  to 
ex])ire  on  April  30.  2013.  Under  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  .sjjousor  the  collection  of 
information  while  this  suhmi.ssion  is 
jKMuling  at  OMB. 

Abstract:  The  affected  entities  are 
subject  to  the  (General  Provisions  of  the 
N.SPS  at  40  OFR  part  00,  sub|)art  A,  and 
any  changes,  or  additions  to  the 
Provisions  specified  at  40  OFR  j)art  (iO. 
suhpart  PP. 

Owners  or  o])erators  of  the  afiec:ted 
facilities  must  submit  an  initial 
notification  report.  performanc(!  tests, 
and  i)(!riodic  n!])orts  and  results. 

Owmns  or  opeuators  are  akso  lYUjuired  to 
maintain  records  of  tlu;  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  op(!r;ition  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  systcan  is 
inoperative.  Reports  are  r(!(|uired 
semiannually  at  a  minimum. 

Burden  Statemeut:The  annual  public 
reporting  and  rec:ord keeping  burden  for 
tins  collection  of  information  is 
e.stimated  to  average  71  hours  |)er 
respon.se.  “Burden"  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  tlisclose  or  provide 
information  to  or  for  a  l’(!d(;ral  agency, 
'rhis  includes  the  tiim;  need(;d  to  review 
instructions;  develo]).  acepure,  install, 
and  utilize  technologv  and  systems  for 
the  purpo.ses  of  collecting,  validating, 
and  verifying  information,  |)roce.ssing 
and  maintaining  iidbrmation,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously-  applicable  iu.structions 
and  nupdrements  which  have 
suh.s(KpH!ntly  changed:  train  ptusonnel 
to  he  ahh;  to  resjjond  to  a  collection  of 
information:  .search  data  sources: 
comj)let(!  and  revimv  the  collection  of 
information:  and  transmit  or  otherwi.se 
disclo.se  the  information. 

Bespondeuts/ Affected  Entities: 
Owners  or  operator  of  ammonium 
sulfate  manufacturing  plants. 

Estimated  Number  of  Besi)oudeuts:  2. 


Frequency  of  Besponse:  Initially, 
occasionally,  and  .semiannuallv. 

Estimated  Total  Anmicd  Hour  Burden: 
284. 

Estimated  'Fated  Annual  Cost: 

.S27.44‘),  which  inc:ludes  .$27,449  in 
labor  costs,  and  mnther  ca])ital/startup 
costs,  nor  openation  and  maintenance 
(OisM)  cc).st.s. 

Changes  in  the  Estiimdes:  'rh(;re  is  an 
increa.se  in  burden  hours  for  both  the 
respondents  and  the  Agency  due  to  a 
correction  in  the  calculation 
methodology.  The  ])reviou.s  K^R 
assumed  the  hours  ])er  occurrence  for 
each  burden  activity  included  technical, 
managerial,  and  clerical  hours.  This  lUR 
assumes  the.se  liours  j)er  occurrence  are 
for  technical  hours  only,  and  calculates 
additional  managerial  and  clerical  hours 
as  5  and  10  ]jercent  of  technical  hours. 
There  is  also  an  increa.se  in  the 
respomhmt  burden  costs  due  to  a 
change  in  labor  rates.  This  ICR  uses 
updated  labor  rates  from  the  Bureau  of 
Labor  .Statistics  to  calculate  respondent 
burden  costs. 

Additionally,  there  is  a  dec;rease  in 
burden  c:o.st.s  for  the  Agency  from  the 
most  recently  approved  ICR  due  to  a 
correction  in  lal)or  rates.  The  pnwious 
ICR  incorrectly  used  civilian  rates  to 
calculate  Agenc;y  burden.  This  ICR  uses 
rates  from  OPM.  which  r(;.sults  in  an 
overall  reduction  in  the  Agency  co.st 
estimates. 

loliii  Mitsfis. 

Director.  Collection  Strategies  Division. 

|1K  Doi;.  2(n:i-():'7(i2  I'iliMl  2-(l-i:C  am| 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9777-9] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Texas 

agency:  United  .States  Environmental 
Protection  Agency  (EPA). 

ACTION:  Notice  of  tentative  a])proval. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Texas  is  revising  its 
approved  Public  Water  .System 
.Su])ervision  Program.  Texas  has 
ado])ted  three  EPy\  drinking  water  rules, 
namely  the:  (1)  Long  Term  2  Faihanciul 
Surface  Water  'rreatment  Rule  (LT2),  (2) 
the  .Stage  2  Dlsiidectants  and 
Disinfection  Byproducts  Rule  (DBP2), 
and  (3)  the  Public  Notification  Rule 
minor  revisions  (PN/MR).  EPA  has 
determined  that  the  j)ropo.sed  LT2, 
DBP2,  and  the  PN/MRs  submitted  by 
T(!xas  are  no  less  stringent  than  the 
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corro.spoiuling  federal  regulations. 
'i’h(;refon!.  FFA  intends  to  approve  this 
])rograin  revision. 

DATES:  All  interested  parties  inav 
nuinest  a  public;  hearing.  A  reipuist  for 
a  public  luiaring  imist  he  submitted  by 
March  11. 2013  to  tlui  Regional 
Administrator  at  the  f]FA  Region  0 
address  shown  below.  Frivolous  or 
insubstantial  recpiests  for  a  bearing  may 
be  denicul  by  tin;  Regional 
Administrator.  However,  if  a  substantial 
nupujst  for  a  jniblic  bearing  is  made  by 
March  11.  2013,  a  public  bearing  will  be; 
held.  If  no  timely  and  a])propriate 
reejnest  for  a  bearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
bold  a  luiaring  on  bis  own  motion,  this 
determination  shall  bcicome  final  and 
effective  on  March  11, 2013.  Any 
nKpiest  for  a  public  bearing  shall 
include  the  following  information:  The 
name,  address,  and  telephone  mnnber  of 
the  individual,  organization,  or  other 
entity  requesting  a  bearing;  a  brief 
statement  of  the  recpiesting  person’s 
interest  in  the  Regional  Administrator’s 
determination  and  a  brief  .statement  of 
the  information  that  the  recpiesting 
person  intends  to  submit  at  sncib 
bearing;  and  the  signature  of  the 
individnal  making  the  recpiest.  or,  if  the 
recpiest  is  made  on  behalf  of  an 
organization  or  other  entitv.  the 
signature  of  a  resjionsible  c)fiic;ial  of  the 
organization  or  other  entity. 

ADDRESSES:  All  doc;nmenl.s  relating  to 
this  determination  are  available  for 
inspecition  between  the  hours  of  8:()() 
a.m.  and  4:30  ]).m.,  Monday  tbrongb 
Friday,  at  the  following  offic:es:  Texas 
Commi.ssion  on  Environmental  Qnalitv, 
Water  Snjjply  Division,  Public;  Drinking 
Water  Sec:tion  (MC-1.'5.'5),  Building  F. 
12100  Park  35  Circ:le,  Austin,  TX  78753; 
and  United  States  Environmental 
Prc)tei:tion  Agenc:y.  Region  0.  Drinking 
Water  Sec:tion  (OWQ-SD).  1445  Ro.ss 
Avenue,  Suite  1200,  Dallas,  Texas 
75202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Damon  MciElroy.  EPA  Region  0. 
Drinking  Water  Sec:tion  at  the  Dallas 
address  given  above,  or  by  telcqibone  at 
(214)  00.5-7159,  or  by  email  at 
m(:(iIrov.d(tnion@(^p(i.<’ov. 

Authority:  Si!c:ticm  1413  of  tlu;  Safe 
tirinking  Watcer  Act.  as  anienclcul  (199()).  and 
40  (1I'’R  ])art  142  of  the;  National  Primary 
Drinking  Water  Kcignlalions. 

Dated:  )anuary  28.  2013. 

Ron  (kirry, 

Hcfiioiuil  Adniinistidlor. 

II'R  Ooc.  2C)i:i-t)2HC)4  Filed  2-Ci-i;i:  8:4.5  anil 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities;  Elementary-Secondary  Staff 
Information  Report;  Cancellation  of 
Hearing 

agency:  Ecpial  Employment 
()p|)C)rt unity  (iommission. 

ACTION:  Uanc:ellatic)n  of  bearing. 

SUMMARY:  Nolic;e  is  hereby  given  that 
the  Uommission  is  c;ancelling  the  public 
bearing  on  the  above  proposed 
information  collecition — extension 
witbont  c:bange:  The  Elementary- 
Scrc:onclary  Staff  Information  Re])c)rl 
(EEG-5).  (77  FR  85548,  (lc:tol)er  29. 
2012).  No  reqne.sts  to  ])re.sent  oral 
testimony  at  a  bearing  c:cmc:erning  the 
information  collecition  were  rec;eivecl 
from  the  |)ul)lic:.  Therefore,  it  will  not  be 
nec:e.s.sary  to  bold  the  bearing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Edwards,  Direc:tor,  Program, 
Re.searc:b  and  Snrvevs  Division.  131  M 
Street  NE.,  Room  4SW3()F.  Wasbinglon, 
DC  20507;  (202)  00.3^949  (voic.e)  or 
(202)  003-70()3  (TTY). 
iMir  the  ('.ommissioii. 

Dated:  )aiuiarv  31. 2013. 

|H(;i|uidini;  A.  Berrien, 

I'Aidir. 

|FK  Doc.  2(n:i-l)2744  Filed  2-C>-i:i:  8:45  anil 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Submission  for  OMB  Review: 
Elementary-Secondary  Staff 
Information  Report 

agency:  Equal  Employment 
()])port unity  Commi.ssion. 

ACTION:  Final  Notice  of  Submission  for 
OMB  Review — Extension  Witbont 
Change. 

SUMMARY:  In  accordance  with  the 
Pajierwork  Reduction  Act  (PRA),  the 
Equal  Employment  Opportunity 
(Commission  (EEOC  or  Commission) 
berebv  gives  notice  that  it  has  submitted 
to  the  (iffice  of  Management  and  Budget 
(OMB)  a  recpie.st  for  a  tbree-vear 
extension  of  an  existing  collection 
(Elementary-Secondary  Staff 
Information  Rejiort  (EEO-5).  On  )nly  2, 
2012,  the  EEOC  published  a  notice 
stating  it  was  rerine.sting  apjiroval  from 
OMB  for  a  revision  to  the  jirevionsly 
approved  EEO-5  under  the  PRA’s 
emergency  procci.ssing  })rocednre.s.  77 
FR  39238  Only  2.  2012).  At  that  time. 


EEOC  recpiested  a])proval  to  revise  the 
race  and  ethnicity  categories  on  the 
EEO-5  report  to  conform  to  OMB’s 
StancUirds  for  Moiiitoining,  (Jolluctin^, 
(ind  Pivsonting  Podond  Data  on  Hoco 
and  Hthnicilv.  OMB  has  approved  the 
revised  EEO-5  tbrongb  Febrnarv  2013. 
El'COC  is  now  recpiesting  a  regular 
extension  witbont  change  of  the  revised 
EEO-5.  'I’be  Commi.ssion  has  reipiested 
an  extension  of  an  existing  collection  as 
li.sted  below. 

DATES:  Written  comments  on  this  notice 
mn.st  be  submitted  on  or  before  March 
11, 2013. 

ADDRESSES:  (Comments  on  this  final 
notice  must  be  submitted  to  (Chad  A. 
Lallemand.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  725  17tb 
Street  NW.,  Room  10235,  New 
Exet:ntive  Office  Building,  Wa.sbington, 
DC  20503  or  electronically  mailed  to 
Chad  A. _L(d Ienuind@oinb.oop.gov.  A 
copy  of  this  ICR  and  ap|ilicable 
.sn])j)orting  doenmentation  submitted  to 
OMB  for  this  review  may  be  obtained 
from:  Ronald  Edwards.  Director. 

Program  Research  and  Snrvevs  Division, 
131  M  Street  NE.,  Room  4.S\V30F, 
Wa.sbington.  IXC  20507. 

(Copies  of  comments  sbonld  be  sent  to 
Bernadette  Wikson.  Acting  Executive 
Officer.  Executive  .Secretariat,  Eipial 
Enqilovment  ()])})ortnnity  (Commission. 
131  M  Street  NE..  Wa.sbington.  IXC 
20507.  As  a  convenience  to 
commenters,  the  Executive  .Secretariat 
will  accept  comments  totaling  six  or 
fewer  jiages  by  facsimile  (“FAX”) 
machine.  This  limitation  is  neces.sary  to 
assure  access  to  the  eipiipment.  The 
telephone  number  of  the  fax  receiver  is 
(202)  003—4114.  (This  is  not  a  toll-free 
number). 

Receipt  of  FAX  transmittals  will  not 
be  acknowledged,  except  that  the  sender 
may  request  confirmation  of  receijit  by 
calling  the  Executive  .Secretariat  staff  at 
(202)  003-4070  (voice)  or  (202)  003- 
4074  (TTD).  (These  are  not  toll-free 
telejibone  numbers.) 

Instead  of  .sending  written  comments 
to  EE(XC,  yon  may  submit  comments 
and  attachments  electronically  at 
ht1p://\\'iv\v. regidations.gov,  which  is 
the  F’ederal  eRnlemaking  Portal.  F’ollow 
the  instructions  online  for  submitting 
comments.  All  comments  received 
tbrongb  this  ]K)rtaI  will  be  |)o.sted 
without  change,  including  any  personal 
information  yon  provide. 

Copies  of  comments  submitted  by  the 
])nl)lic  to  EE(Xi  directly  or  tbrongb  the 
Federal  eRnlemaking  Portal  will  be 
available  for  review,  by  advance 
appointment  oidy.  at  the  Commission’s 
librarv  between  the  hours  of  9:00  a.m. 


Federal  Register  /  Vol.  78,  No.  26 /Thursday,  February  7,  2013  /  Notices 


9049 


and  5:00  j).in.  F.ST  or  can  be  reviewed 
at  htti)://\vm\'.i(!<^ul(ttions.<>()v.  To 
.schedule  an  appointment  to  inspect  the 
comments  at  FFOd's  lil)rarv.  contact  the 
lilaarv  stall  at  (202)  ()63-4630  (voice)  or 
(202)  003-4041  (TTY).  (Tliese  are  not 
toll-free  mnnhers.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Fdwards.  Director.  Program 
Re.s(;arch  ami  Surveys  Division.  131  M 
Street  NF.,  Room  4S\V30F,  Washington, 
DC  20507:  (202)  003-4058  (voice)  or 
(202)  003-7003  (TTY). 

SUPPLEMENTARY  INFORMATION:  A  notice 
that  FK(X;  would  he  submitting  this 
nuiuest  was  published  in  the  Federal 
Register  on  October  20.  2012  allowing 
lor  a  00-day  public  comment  period. 
'rh(!re  were  no  comments  reccnved  from 
the  public. 

Overview  of  Information  (Collection 

Tvpi^  oi  Uevimv:  Extension — No 
change. 

(mu  Control  \’o.:  304(i-0003. 

Collection  Title:  EUmientary- 
Secondarv  Staff  Information  Report 
(EE()-5).  ■ 

Tvecjnencv  of  Hepoii:  Biennial. 

Type  of  Itespondent:  Cerliun  public 
eleimmtary  and  secondary  school 
districts. 

Description  of  Affected  Public:  (Certain 
public  elementary  and  secondary  school 
districts. 

\hunl)er  of  lies})onses:  (i.lOO. 

Kstiinoted  Burden  Hours:  15,475. 

Cost  to  the  Bespondents:  0. 

Federal  Cost:  Si  00.000. 

Number  of  Forms:  1. 

Form  Number:  EE()(C  Form  IHHA. 

Abstract:  Section  700(c)  of  Title  Vll  of 
the  (Civil  Rights  Act  of  1064.  as 
amended.  42  D.S.C.  2000e-8(c).  requires 
em])loyers  to  make  and  keej)  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have 
iKum  or  are  being  committed,  to  j)re.serve 
such  records,  and  to  produce  reports  as 
the  (Commission  prescribes  by 
njgulation  or  order.  Accordingly,  the 
EtiC()(C  issued  regulations.  Title  20. 
(Chapter  XIV,  Suhpart  F.  §  1602. 3t)— 45, 
j)re.scrihing  the  re])orting  recjuirements 
for  (dementarv  and  sc'condarv  j)uhlic 
.school  di.stricts.  The  EE()(C  uses  EEO-5 
data  to  investigate  charges  of 
emj)lovment  di.scrimination  against 
elementary  and  secondary  public  school 
di.stricts.  The  data  also  are  usckI  for 
re.search.  The  data  are  shared  with  the 
Department  of  Education  (Office  for 
(Civil  Rights)  and  the  Department  of 
lustice.  Pursuant  to  Section  700(d)  of 
Title  VII  of  the  (Civil  Rights  Act  of  1064. 
as  amended,  EE()-5  data  also  are  shared 


with  slate  and  local  Fair  Employimmt 
Practices  Agencies  (FEPAs). 

When  the  EE()-5  form  was  previously 
apiu'oved  by  OMH  in  April  2012.  it 
utilizcul  the  following  race  and  ethnicity 
cat(!gories:  White.  Black.  Hispanic, 

Asian  or  Pacific  Islander,  and  American 
Indian  or  Alaska  Native.  OMB  has 
recentl  V  api)roved  u.se  of  a  revised  EEO- 
5  form  through  luihruary  2013.  The 
revised  form  utilizes  the  following  race; 
and  ethnicity  c:ategories:  Hispanic  or 
Latino;  White:  Black  or  African 
American:  Asian:  Native  Hawaiian  or 
Other  Pacific  Islander;  American  Indian 
or  Alaska  Native;  and  Two  or  More 
Races.  El'CO(C  is  now  nupuisting  a  regular 
extension  without  change  of  the  revised 
EE()-5  F’orm. 

Burden  Statement:  3’he  estimated 
numher  of  resjiondents  included  in  the 
hi(!nnial  EEO-5  survey  is  6,1‘)0  public 
elementary  and  secondarv  school 
districts.  The  form  is  e.stimated  to 
im])os(;  15,475  burden  hours  biennially. 

Dated:  )anuarv  :51. 201 :5. 

For  lli(!  (A)iniiiissioii. 
lacqueliiii;  A.  Berrien. 

Chair. 

It  K  l)()(,.  2()i:t-0274H  Fileil  2-(>-i;i:  K:4.'i  ain| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Renewal;  Comment  Request  Re  Forms 
Relating  to  Processing  Deposit 
Insurance  Claims 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (F’DIC). 

ACTION:  Notice  of  jnojjosed  information 
collection  renewal  and  c:omment 
reijuest. 

summary:  The  FDIC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  res])ondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  o])|)ortunity.  as 
recjuired  hv  the  Paperwork  Reduction 
Act  of  1965  (4  IJ.S.S.  cha])ter  35),  to 
comment  on  renewal  of  its  information 
collection  entitled,  “Forms  Related  to 
Processing  Dejiosit  Insurance  (Claims” 
(OMB  No.  3064-0143). 

DATES:  (kmiments  must  he  submitted  on 
or  before  Ajiril  8.  2013. 

ADDRESSES:  Interested  parlies  are 
invited  to  submit  written  comments.  All 
comments  should  refer  to  the  name  of 
the  collection,  (’.omments  mav  he 


suhmittixl  by  any  of  the  following 
methods: 

•  bttp://\\’\\'\v. FDIC.gov/regidat  ions/ 
laws/ fedend/ propose. htnd. 

•  Fmail:  conunents@fdic.gov. 

•  XhnI:  Leneta  C.  Cregorie 
(202.898.3719),  Coun.sel,  Federal 
Deposit  Insurance  (',or|)oration,  550  17th 
Street  NW..  Room  NY-5050. 

Washington,  D(]  20429. 

•  Hand  Delivery:  (Comments  may  he 
hand-del ivereil  to  the  guard  station  at 
the  rear  of  the  550  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7:00  a.m.  and  5:00  p.m. 

A  copy  of  the  comments  may  also  he 
submitted  to  the  FDIC.  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Room  10235,  Washington.  DC]  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  this 
information  collection,  please  contact 
Leneta  C.  Cregorie.  by  telejihone  at 
(202)  8t)8-3719  or  by  mail  at  the  address 
iilentified  above.  In  addition,  copies  of 
the  forms  contained  in  the  collection 
can  he  obtained  at  the  FDIC's  Web  site: 
http://www.fdic.gov/regulations/iaws/ 
FOBMS/chnms.btml. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  re(]uesting  OMB  approval  to  renew 
the  following  information  collection: 

Title:  Forms  Related  to  Processing  of 
Deposit  Insurance  Claims. 

Forms  Currentiv  In  Use: 

Declaration  for  Public  Unit  Dejiosit, 

Form  72(K)/{)4 

Declaration  for  Trust,  Form  72()()/()5 
Declaration  of  Indejiendent  Activitv, 
Form  7200/06 

Declaration  of  Independent  Activity  for 
Unincorporated  Association.  F’orm 
7200/07 

Declaration  for  joint  Ownershi]) 

Deposit,  Form  7200/08 
Declaration  for  Testamentarv  Dejjosit 
(Multiple  Crantors),  Form  7200/0t) 
Declaration  for  Defined  Contribution 
Plan.  Form  7200/10 
Declaration  for  IRA/KECXiH  Dejjosit. 
Form  7200/11 

Declaration  for  Defined  Benefit  Plan, 
Form  7200/12 

Declaration  of  (Custodian  Dejiosit,  Form 
7200/1 3 

Declaration  for  Health  and  Welfare  Plan, 
Form  7200/14 

Declaration  for  Plan  and  Trust,  Form 
7200/15 

Declaration  for  Irrevocable  Trust,  F’orm 
7200/18 

Fstimated  Number  of  Besjnmdents 
and  Burden  Hours  for  Forms  in  Use: 
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FDIC  document 

Hours  per 
response 

Number  of 
respondents 

Burden  hours 

Declaration  for  Public  Unit  Deposit,  Form  7200/04  . 

0.50 

500 

250 

Declaration  for  T rust,  Form  7200/05  . 

0.50 

900 

450 

Declaration  of  Independent  Activity,  Form  7200/06  . 

0.50 

25 

12.5 

Declaration  of  Independent  Activity  for  Unincorporated  Association,  Form  7200/07  . 

0.50 

25 

12.5 

Declaration  for  Joint  Ownership  Deposit,  Form  7200/08  . 

0.50 

25 

12.5 

Declaration  for  Testamentary  Deposit,  Form  7200/09  . 

0.50 

1,500 

750 

Declaration  for  Defined  Contribution  Plan,  Form  7200/10  . 

1.0 

50 

50 

Declaration  for  IRA/KEOGH  Deposit,  Form  7200/1 1  . 

0.50 

50 

25 

Declaration  for  Defined  Benefit  Plan,  Form  7200/12  . 

1.0 

200 

200 

Declaration  of  Custodian  Deposit,  Form  7200/13  . 

0.50 

50 

25 

Declaration  for  Health  and  Welfare  Plan,  Form  7200/14  . 

1.0 

200 

200 

Declaration  for  Plan  and  Trust,  Form  7200/15  . 

0.50 

1300 

650 

Declaration  for  Irrevocable  Trust,  Form  7200/18  . 

0.50 

200 

100 

Sub-total  . 

5025 

2,738 

Additional  Burden  for  Deposit  Brokers  Only  . 

70 

137 

Total  . 

5095 

2,875 

(ie/iera/  Description  of  Collection:  Tlie 
collection  involves  forms  u.sed  by  the 
l’DI(]  to  obtain  information  from 
individual  de])ositors  and  deposit 
brokers  necessary  to  supplement  the 
records  of  failed  de])ositorv  institutions 
to  make  det(;rminations  regarding 
deposit  insurance  coverage  for 
depositors  of  failed  institutions.  'Phe 
information  ])rovided  allows  the  FDKi  to 
identify  the  actual  owners  of  an  account 
and  each  owner’s  intensst  in  the 
account. 

Recjiie.st  for  (Comment 

(Comments  are  invited  on:  (a)  Whether 
these  collections  of  information  are 
necessary  for  the  propiir  ])erformance  of 
the  FDlC's  functions,  including  whether 
the  information  has  ])ractical  utility:  (b) 
the  ac:cnracy  of  the  estimate  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  u.sed;  (c) 
ways  to  enhance  the  cpiality,  utility,  and 
c:larity  of  the  information  to  he 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  technicjues  or 
other  forms  of  information  technologv. 
All  comments  will  l)ec:ome  a  matter  of 
public  record. 

Dated  at  Washington,  DC.  this  Isl  day  of 
l'’el)riiary.  2013. 

I''(!d(!ral  i3(!|)osit  insurance  Ca)rporation. 
Roller!  K.  Feldman, 
lixeciilive  Secretary. 

(FK  Dec.  2()i:i-()2(i();i  Fileil  2-0-13:  am] 
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FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

[Docket  No.  AS13-04] 

Appraisal  Subcommittee  Notice  of 
Meeting 

agency:  Apjiraisal  Subcommittee  of  the 
Federal  h’inancial  Institutions 
Examination  (ionncil. 

ACTION:  Notice  of  Meeting. 

Description:  In  accordance  with 
Section  ll()4(b)  of  Title  XI  of  the 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989.  as 
amended,  notice  is  hereby  given  that  the 
Ajipraisal  Subcommittee  (AS(i)  will 
meet  in  closed  session: 

Location:  ()CC-4(H)  7th  Street  SW.. 
Washington,  DC  20024. 

Do/e;  February  13,  2013. 

Time:  Immediately  following  the  ASCi 
open  session. 

Status:  Clo.sed. 

Matters  to  be  Considered: 
lanuary  23,  2013  minnte.s — Closed 
Session. 

Preliminary  discu.ssion  of  State 
Compliance  Reviews. 

Dated;  Fehruary  1.  2013. 

{allies  R.  Park. 

Execalive  Director. 

IFK  Hoc.  201:1-02733  Filed  2-()-13;  H;!.'!  iun| 
BILLING  CODE  P 

FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

[Docket  No.  AS13-03] 

Appraisal  Subcommittee  Notice  of 
Meeting 

AGENCY:  A])j)raisal  Subcommittee  of  the 
Federal  Financial  Institutions 
Examination  Council. 


ACTION:  Notice  of  Meeting. 

Description:  In  accordance  with 
Section  1104(h)  of  Title  XI  of  the 
Financial  In.stitutions  Reform.  Recoverv. 
and  Enforcement  Act  of  1989,  as 
amended,  notice  is  hereby  given  that  the 
Appraisal  Subcommittcie  (ASC.)  will 
meet  in  open  se.ssion  for  its  regular 
meeting: 

Location:  OCC—4i)()  7th  Street  SW., 
Wa.shington,  DC  20024. 

Date:  Fehruarv  13.  2013. 

Time:  10:30  ami. 

Status:  Ojien. 

Matters  To  Be  (’onsidered 

Snmmaiy  Agenda 

Jannary  23.  2013  minutes — Open 
Session. 

(No  .substantive  discussion  of  the 
above  items  is  anlicijiated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  memher  of  the  AS(i 
requests  that  an  item  be  moved  to  the 
discussion  agenda.) 

Di.scu ssi on  Agei i d a 

Appraisal  Complaint  National 
Hotline. 

Missouri  Compliance  Review. 

How  To  Attend  anil  Observe  an  ASC 
Meeting 

Email  your  name,  organization  and 
contact  information  to 
meetings@asc.gov. 

Yon  mav  also  .send  a  written  request 
via  ll.S.  Mail,  fax  or  commercial  carrier 
to  the  Executive  Director  of  the  ASC,. 
1401  H  Street  NW.,  Ste  700. 
Washington.  DC  20005.  The  fax  nmnber 
is  202-289-4101.  Your  request  must  be 
received  no  later  than  4:30  ]).m.,  ET,  on 
the  Monday  prior  to  the  meeting. 
Attendees  must  have  a  valid 
government-i.ssued  jihoto  ID  and  must 
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agr(!(:  to  .siil)mit  to  reasonable  security 
measures.  The  meeting  si)ace  is 
intended  to  accommodate  public 
attendees.  However,  il  the  space  will  not 
act;onnnodate  all  recinests,  the  AS('  may 
ixduse  attimdance  on  that  reasonable 
basis.  The  u.se  ol  any  video  or  audio 
ta|)e  recording  device.  photogra])hing 
device,  or  any  other  electronic  or 
mechanical  device  dcisigmul  for  similar 
j)urpo.s(‘.s  is  |)rohibited  at  ASC^  meetings. 

Dated:  l•'(!l)ruaI•\•  1. 2013. 
lames  R.  Park, 

Hxnciil iw  l)i raci or. 

|FK  I)<k:.  2()i;t-()2732  FiliHl  ami 

BILLING  CODE  P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  13-01] 

Order  of  Investigation  and  Hearing: 
United  Logistics  (Lax)  Inc. — Possible 
Violations  of  the  Shipping  Act  of  1984 

AGENCY:  Federal  Maritime  Commi.ssion. 
DATES:  The  Order  of  Investigation  and 
Hearing  was  served  jannarv  2.'i.  2t)13. 
ACTION:  Notice  of  Order  of  Investigation 
and  Hearing. 


Authority:  4(i  t!..S.(;.  41302. 
SUPPLEMENTARY  INFORMATION:  On 
lannary  2.5.  2013  the  Federal  Maritime 
Oommi.ssion  instituted  an  Order  of 
Inve.stigation  and  Hearing  entitled 
United  Logistics  (LAX)  Inc. — Possible 
Violations  of  Sections  10(a)(1)  and 
10(b)(2)(A)  of  the  Shiiiping  Act  of  1084. 
Acting  pursuant  to  Section  11  of  the 
Shipping  Act.  40  U.S.(’.  41302,  that 
inve.stigation  is  instituted  to  determine: 

(1)  Whether  United  Logistics  (LAX) 
Inc.  violated  section  10(a)(1)  of  the 
.Shiijping  Act.  40  U.S.C.  41102(a)  by 
knowingly  and  willfully,  directly  or 
indirectly,  obtaining  transjiorlation  at 
le.ss  than  the  rates  and  c;harges 
otherwi.se  applicable  by  the  device  or 
means  of  unlawfullv  acc:e.ssing  service 
contracts  to  which  it  was  neither  a 
signatory  nor  an  affiliate: 

(2)  whether  United  Logistics  (LAX) 
Inc.  violated  .section  10(b)(2)(A)  of  the 
.Sliijiping  Act.  40  U..S.C.  41104(2)(A),  by 
providing  transjiortation  in  the  liner 
trade  that  was  not  in  accordance  with 
the  rates,  charges,  classifications,  rules, 
and  jiractices  contained  in  its  published 
tariff: 

(3)  whether,  in  the  event  violations  of 
.section  10  of  the  .Shipping  Act  are 
found,  civil  penalties  should  be 
as.sessed  against  United  Logistics  (LAX) 
Inc.  and.  if  .so,  the  amount  of  the 
j)enalties  to  be  asses.sed: 

(4)  whether,  in  the  event  violations  of 
.section  10(b)(2)(A)  of  the  Sbipjjing  Act 


are  found,  the  tariff  of  United  Logistics 
(LAX)  Inc.  should  be  susiiended 
pursuant  to  section  13  of  the  .Shiiiping 
Act.  40  U.S.C.  41108(a): 

(5)  whether  the  Ocean  'rransjiorlalion 
Intermediary  license  of  United  Logistics 
(LAX)  Inc.  should  be  suspended  or 
revoked  pursuant  to  .section  10  of  the 
.Shii)])ing  Act.  40  U..S.C.  40t)03:  and 

(0)  whether,  in  the  event  violations 
are  found,  an  appro|)riate  cease  and 
desist  order  should  be  issued  as 
authorized  bv  .section  14  of  the  .Shipping 
Act,  40  U.S.C.  41304. 

The  Order  may  be  viewed  in  its 
entirety  at  http://\\’\v\\'.finc.gov/ 1 3-0 1 . 

Karim  (Irogorv, 

Socivtary. 

|FR  Doc.  20i:t-(l281!l  Filod  2-(i-i:i:  K:4rj  am| 
BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in  or 
To  Acquire  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  com])anie.s  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
bank  Holding  (4)m])anv  Act  (12  U..S.C;. 
1843)  (131 1(]  Act)  and  Regulation  Y.  (12 
(3‘'R  part  225)  to  engage  i/e  novo,  or  to 
accjuire  or  control  voting  securities  or 
a.ssets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  com])any,  in  a  nonbanking  activity 
that  is  listed  in  ^225.28  of  Regulation  Y 
(12  (TR  225.28)  or  that  the  Hoard  has 
determined  by  Order  to  be  closely 
related  to  banking  and  i)ermissible  for 
bank  holding  companies.  Unle.ss 
otherwise  noted,  the.se  activities  will  be 
conducted  throughout  the  United  .States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
insjic'ction  at  the  offices  of  the  Board  of 
(hivernors.  Interested  i)ersons  may 
exjjress  their  views  in  writing  on  the 
cpiestion  whether  the  proposal  com])hes 
with  the  .standards  of  section  4  of  the 
BUG  Act. 

Uide.ss  otherwise  noted,  comments 
regarding  thi;  a])j)hcations  must  be 
received  at  the  Re.serve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  Februarv  22,  2013. 

A.  Federal  Re.serve  llank  of  (3iicago 
(fk)letle  A.  Fried.  Assistant  Vice 
Fresident)  230  .South  La.Salle  .Street, 
Ghicago,  Illinois  00090-1414: 

1.  Bovidko  (Corporation,  .Sturgeon  Bay, 
Wisconsin;  to  engage  do  novo  through 
its  subsidiary.  Admiral  Asset 
Management,  LL(k  Gii’eim  Bay, 
Wisconsin,  in  conducting  registered 


inve.stmimt  advisory  services,  i)ursuant 
to  section  225.28(bj(0). 

Hoard  of  Governors  otilui  l'’(!d(!ral  Kosia  ve 
.Sysicmi,  February  4.  2013. 

Margaret  MeLloskey  Shanks, 

Di^puly  S(u:n‘l(iryol  llio  Hoard. 

|FK  Doc.  2(n:i-()27(i7  Filed  2-(i-13:  H:4.'')  am| 
BILLING  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

agency:  Agency  for  Healthcare  Research 
and  Quality,  IIHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
that  the  Offici!  of  Management  and 
Budget  (OMB)  approve  the  jiropo.sed 
information  collection  jnojecl: 
"Inqiroving  .Sickle  Gell  Transitions  of 
Gare  through  Health  Information 
T(!chnology  Fhase  1.”  In  accordance 
with  the  I’aperwork  Reduction  Act,  44 
U.S.G.  3501-3521,  AHRQ  invites  the 
public  to  comment  on  this  ])roi)osed 
information  collection. 

DATES:  Gomments  on  this  notice  must  be 
riiceived  by  April  8,  2013. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Doris  Lefkowitz, 

Reports  (Clearance  Gfficer,  AHRQ,  bv 
email  at  doris.Iofkowitz.AHRQ.hhs.aov. 

Gopies  of  the  projKJsed  collection 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHRQ  Rejiorts 
Glearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Lefkowitz,  AHRQ  Rejiorts 
Glearance  Officer,  (301)  427-1477,  or  by 
lanail  at  doris.]ofko\vitz@AHRQ.hhs.aov. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Project 

Improving  Sicklo  (Coll  Transitions  of 
(Caro  Through  Hoalth  Information 
Tochnologv  Rha.so  I 

This  project  is  the  first  phase  in 
AHRQ’s  effort  toward  the  develojiment 
of  a  health  information  technology  (HIT) 
enabled  tool  designed  to  aid  adolescents 
and  young  adults  with  sickle  cell 
disease  (.SGD)  during  transitions  of  care. 
.S(T3  is  a  serious,  genetic  blood  disorder 
that  affects  ajjjiroximately  70,000- 
100.000  Americans,  including  one  out 
of  every  500  African  Amerii:an  and  one 
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out  of  ovory  IfO.onO  Hispcinu:  AnKM  K:an  s  . di 

l)irth.s.  I’orsons  with  SCD  product;  •  • 

al)uonual,  ••sit:klo-shapt;d”  rod  bloot 
colls  that  obstruct  blood  vessels,  leading 
to  life-long  anemia,  organ  damage.  -  ‘ 

increased  potential  tor  mlections. 

chronic  eijisodos  ot  pain,  and  ‘ 

substantiallv  shortened  hie  spans  S(.D  ^  - 

has  ht;en  noted  to  he  understudied  A' ' 

relative  to  its  prevalence  resulting  in  a 
lat;k  of  knowledge  about  the  important  ^  < 
variables  and  domains  that  determine  and 

health  outcomes  lor  patmnts.  h 

Furthermore,  patients  with  j 

tvpicallv  voung.  minority,  am  olton  of  • 
lower  income  status,  have  had  tew  Pj 

p„,-, unities  to  voit:e  their  needs  and 
concerns  about  their  health  and  health  the 

As  recentlv  as  :i()  years  ago.  chi  Idren  ( 

with  SCI)  usually  did  not  survive  into 
adulthood.  Now.  as  a  result  ot  advances  i 
in  screening  and  treatment,  njom  than 
MO  porraiit  ot  individuals  with  SCd 
reach  adulthood,  and  life  expectancy  is  c  e 
lyiiicallv  into  the  filth  decade.  1  ersons  lu 
with  SCI)  experience  multiple  P‘ 

transitions  of  care  as  a  result  f 
chronicitv  of  SCI),  frecpiency  ol  both 
acute  ami  chronic  events  recimring  care.  ti 
as  well  as  the  advancements  in  hie 
expectanev.  Transitions  ol  care  occur  - 

when  either  the  setting  of  care  changes  i. 
(e.g..  from  home-based  to  hospital-hased  a 
care)  or  the  focus  of  care  changes  (e.g..  > 

from  iiediatric-focused  to  adult-locused  1 
care).  When  transitions  of  care  occur,  a 
need  to  share  medical  hi.story  and  other  j 
tvpos  of  health  information  arises, 
transitions  of  care  are  more  likely  to  he 
successful  when  this  health  inlormation  i 
is  accurate,  tailored  to  the  type  ol  | 

transition  taking  iilace.  and 
communic;ated  effectively . 

Times  of  t:are  transitions  are 
particularly  fraught  for  patients  with 
SCD  and  currentlv.  few  jiatieiits  have 
access  to  effective  transition  programs 
for  SCI).  In  a  2010  survey  of  pediatric 
SCI)  ]iroviders.  the  majority  claimed  to 
have  transition  jirograms  in  place  hut 
thev  were  often  newly  formed  amt 
without  the  ability  to  transfer  care  to 
adult  jiroviders  with  specific  exjiertise 

in  SCI).  .  ,1  , 

Preliminarv  evidence  sugges  s  that 
HIT  can  he  helpful  for  SCI)  and  similar 
conditions.  In  jiarticiilar.  a  technology- 
based  tool  has  already  been  usmd 
successfully  by  patients  with  S(.l)  to 
help  with  some  aspects  ol  di.sease 
management.  In  one  study,  a  handheUl 
wireless  device  was  us(;d  to  iniplement 
a  pain  management  jirotocol  and  lound 
to  result  in  high  rates  ol  participation 
and  satisfaction.  Technology-based  tools 

or  applications— “apps”— have  also 

been  effective  in  improving  care 
transitions  for  other  chronic  diseases 


such  as  diabetes  and  HIV.  which  can  hu 
serve  as  models  lor  this  tool. 

Improving  traii.sitions  of  care  Uie  L> 

focus  of  AHRQ’s  plans  to  respond  to  the 

Department  ofllealth  and  I hiinaii  la 

Services-  (HUS’)  SCI)  Initiative  st 

announced  in  201 1  •  Tho  (weral  I II  S 
SCI)  initiative,  which  is  aligned  with  ci 
A1  IKQ’s  mission,  aims  to  improve  the  p 
health  of  persons  with  SC,1)  through  h 

various  activities,  including  developing  j, 

and  disseminating  evidence-based  a 

guidelines,  increasing  the  availability  of  c 
medical  homes  that  jirovide  S(,l)  care.  j 
and  .supporting  research  in  areas  such  as  ( 

pain  and  disea.se  management  a  1  ot  , 

which  could  also  he  supportec  through  , 
the  use  of  an  effective  HIT  enabled  tool. 
The  goals  of  this  project  are  to; 

(1)  Cain  the  nece.ssary  hackgrouml 
knowledge  including  qualitative 
information  from  key  stakeholders,  to 
establish  a  set  of  reiiuirements  that 
would  guide  the  design  and 
development  of  a  HFr-enahled  tool  m 
future  iihases  of  work  that  meets 
patients.’  families.’  and  providers  needs 
to  aid  adolescents  and  young  adults 
with  sickle  cell  disease  during 

1,  iran.sitions  of  care. 

(2)  Develop  an  understanding  ot  tin. 
environmental  context,  cmieiit 
facilitators  and  harriers,  health  data  use 
■d  and  needs  of  kev  stakeholders  allected 
1)V  sickle  cell  disease,  including 
d  iialients,  families,  and  providers. 

,  This  study  is  being  condu(;ted  h\ 

AHRQ  through  its  contractor,  '1  he 
hewin  Croiq),  pursuant  to  AHRQ  s 
authority  to  conduct  and  support 
research'  on  healthcare  and  on  systems 
for  the  delivery  of  such  care,  incliutmg 
activities  with  respect  to  the  (piality, 

effectiveness,  eflicicncy. 

aiipropriateness  and  value  of  healthcare 
sendees  and  health  care  technologies. 

42  U.S.C.  2‘H)a(a)(l).  (2)  and  (5). 


Method  of  Collection 

To  achieve  the  goals  ot  this  project, 
the  following  activities  and  data 
collections  will  he 

(1)  F:nvironnwnt(tl  Scan  —  AHRQ  will 
execute  a  literature  review  to  identify 
potentially  relevant  scientific  literature 
and  information  from  other  literature 
and  sources  as  well  as  complete  a  search 
for  existing  tools  that  aid  transitions  of 
care  for  iiersons  with  SCD  or  similar 
conditions.  This  will  provide  contextual 
background  about  the  current  state  ot 
the  field  with  regards  to  tool 
development  and  use.  identify  key 
issues  of  patients  with  SCD  related  to 
care  transitions,  and  understand  the 
context  of  care  delivered  and  health 
data  information  needs  to  inform  the 
c  ontent,  design  and  functionality  ot  a 
tool.  This  activity  does  not  impose  a 


burden  on  the  public  and  is  not 
included  in  the  burden  estimates  m 
Exhibit  1. 

(2)  Focus  (iroups  —  AHRQ  will 
facilitate  ten  focus  groups  of  key 
stakeholder  groups  including:  parents/ 
careoivers  of  patients  with  .SCd);  health 
care"providors  (e.g.  SC'.D  specialists, 
jirimarv  care  physicians  (F(,Fs), 
hosiiitalists  and  emergency  room  (ER) 
physicians);  IT  developers;  S(d)  patients 
ages  9-13;  SCI)  patients  ages  14-17; 

SCD  patients  1H  and  older;  and  SC.D 
patients  of  mixed  ages;  to  gather 
(lualitative  information  on  stakeholder 
experiences  with  SCD  and  care 
transitions,  barriers  to  quality  care,  and 
use  of  technology  to  inform  tool  design 
and  functionality.  Each  group  wi 
consist  of  10  participants  and  will  he 
asked  to  desc:ribe  their  particular 
experiem:es  with  health  care  transitions, 
cenmumication  practices,  information 
needs  and  technology  use  m  order  to 
develoj)  relevant  "use  cases"  which  will 
he  used  bv  invu.stigators  and  lool 
«  developers  for  the  later  pha.ses  of  the 
project.  The  in-person  nature  of  focus 
groups  allows  for  a  more  in-ilepth  and 
targeted  disi.ussion.  including 
participant  experiences,  iinpressions 
and  priorities  in  a  detaileil  fashion. 

'  (3)  Demogiu/j/iic  Qiic.sbonnu/ie 

AHRQ  will  implement  a  short 
demographic  questionnaire  at  the  start 
of  each  of  the  ten  focus  groups  to  colhu.t 
basic  demographic  information  to  allow 
the  team  to  contextualize  findings  from 
each  foc.us  group.  Questionnaires  are 
tailored  to  each  focus  group 
’  parents/caregivurs  of  patients  with  S(A). 

”  oroviders.  hospitali.sts  and  ER 

physicians);  IT  developers;  SCD  pidients 
ages  9-1 3;  SCD  patients  ages  14-17; 

SCD  patients  1H  and  older;  and  S(.D 
patients  of  mixed  ages.  . . 

(4)  Kev  Infonnant  Interviews  —  AHKQ 
will  conduct  eight  key  informant 
interviews  with  stakeholders  such  as 
State  Medicaid  representatives, 
attorneys  with  expertise  in  privacy  and 
will  securitv  issues,  representatives  from  the 
,,  Office  of  the  National 
ire  Health  Information  Technology  (ONt-l. 

,  Office  of  Chief  Scientist,  and  other 

u-ch  ndevant  iiolicv  makers.  Qualitative 

Tif  rnlormationgainecl  will  contribute  to 

tool  develoiiment  recommemlations 
dual  iiarticularly  in  terms  of  cost,  issues 
,f  related  to  reimbur.sement  by  payees. 

needs  for  jiroof  of  effectiveness, 

sustainability,  and  potentia  vehicles  foi 

to  facilitating  and  funding  tool 

develoimient  and  implementation,  five 
1  of  these  stakehoUlers  will  be  I-ede^al 

le  government  employees  and  therefore  aie 

f  a  excluded  from  the  burden  estimates  m 
a  Exhibit  1  below. 
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Tlui  informal iou  ‘■ained  from  the 
fotais  groups  and  kev  informant 
interviews  will  be  used  to  understand  if 
and  how  a  j)atient-(:entered.  HIT- 
enabled  tool  can  improve  the  health  of 
individuals  with  SCdl  during  cani 
transitions. 

Focus  groups  as  a  form  of  (pialitative 
re.search  are  au  important  vehicle  for 
gathering  and  e.xplicating  insight  from 
the  field,  especially  if.  as  in  this  case, 
the  im|)ortant  domains  are  not  vet 
understood,  and  need  to  hi;  outlined  by 
respondents,  rather  than  suggested  by 
investigators.  Thus  active  recruitment 
and  qualitative  techniques  are  a  means 
to  incorporate  this  necessary  and 
imijortant  j)erspective  into  the 


derivation  of  effective  inter  ventions. 

The  primary  objective  of  the  focus 
grouj)s  is  to  gather  mon;  richly  nuanced 
information  from  sickle  cell  disease; 
stakehe)lele;rs.  The  in-pe!r.se)n  nature!  e)f 
fe)e:us  gre)iq)s  alleews  fe)r  ii  meere!  in-ele|)th 
anel  targeteul  eli.se:u.ssie)n,  inedueling 
partie-.ipant  experiene;e!s,  im|)re!.ssie)ns 
anel  ])rie)ritie!.s  in  ii  eletaihiel  fiishieeu. 

Kslimaled  Annual  Respondent  Burden 

Fxhihit  1  she)ws  the  estimateui 
annualizeiel  hurelen  he)ur.s  feerthe 
re!spe)nelenls’  time  te)  parlie:ij)ate  in  this 
re!.search.  The  eleme)graphie: 
e|ue!stionnaire  will  he  ceempleiteel  by  each 
fe)cus  group  i)artie:ipant  eiiiel  takes  (i 
minutes  te)  e:e)m|)lete.  All  e)f  the  ibe:us 


greeups  anel  key  infe)rmant  intervienvs 
will  la.st  2  he)urs  exe:e!])t  tor  the  IT 
elevele)i)er  fe)e:us  greeiq)  whie;h  will  last  4 
he)urs.  Fiie;h  Ibeuis  groiq)  will  e;e)nsist  e)f 
10  per.sons.  There  will  he:  twe)  ibeuis 
gre)ups  with  pre)viele:rs,  three:  with 
piire:nts/e:are:give:rs,  eene  gre)iq)  Ibr  IT 
eleveleepers,  ;uul  e)ne:  Ibeais  gre)up  with 
e:ae:h  e)f  the:  Ibur  |)alie:nl  gre)ups.  Ke:y 
inibrmant  interviews  will  he:  e;e)nelue:te:el 
with  e:ight  inelivieluals.  The  le)tal  hurelen 
is  e:.sti  meet  eel  to  he  230  heeurs  annually. 

Exhibit  2  she)ws  the:  estimateel 
annualizeel  e:e)st  l)urele:n  asse)e:iale:el  with 
the  re;s])e)ndents'  time:  to  piirtie:ij)ale:  in 
this  re:seare:h.  The  te)tal  e:osl  l)ui'ele:n  is 
e:stimateel  te)  he:  $7,040  annuallv. 


Exhibit  1 — Estimated  Annualized  Burden  Hours 


Form  name 

Number  of 
respondents 

Number  of 
responses 
per 

respondent 

Hours  per 
response 

Total  burden 
hours 

Demographic  Questionnaire  . 

100 

1 

6/60 

10 

Provider  Focus  Groups . 

20 

1 

2 

40 

Parent/Caregiver  Focus  Groups  . 

30 

1 

2 

60 

IT  Developer  Focus  Group  . 

10 

1 

4 

40 

Patients  9-13  Focus  Group . 

10 

1 

2 

20 

Patients  14-17  Focus  Group . 

10 

1 

2 

20 

Patients  18  &  older  Focus  Group  . 

10 

1 

2 

20 

Patients  mixed  ages  Focus  Group  . 

10 

1 

2 

20 

Key  Informant  Interviews  . 

3 

1 

2 

6 

Total  . 

203 

na 

na 

236 

*  Five  interview  participants  will  be  Federal  government  employees  and  therefore  are  excluded  from  the  burden  estimates. 


Exhibit  2— Estimated  Annualized  Cost  Burden 


Form  name 

Number  of 
respondents 

Total  burden 
hours 

Average 
hourly  wage 
rate* 

Total 

cost  burden 

Demographic  Questionnaire  . 

100 

10 

“$26.89 

$269 

Provider  Focus  Groups . 

20 

40 

‘’88.7 

3,551 

Parent/Caregiver  Focus  Groups  . 

30 

60 

“21.74 

1,304 

IT  Developer  Focus  Group  . 

10 

40 

“44.27 

1,771 

Patients  9-13  Focus  Group . 

10 

20 

“0 

0 

Patients  14-17  Focus  Group . 

10 

20 

“O 

0 

Patients  18  &  older  Focus  Group  . 

10 

20 

“21.74 

435 

Patients  mixed  ages  Focus  Group  . 

10 

20 

“0 

0 

Key  Informant  Interviews  . 

3 

6 

'52.72 

316 

Total  . 

203 

236 

na 

7,646 

^  Based  on  the  mean  wages  for  Physicians  &  Surgeons,  All  other  (29-1069),  All  Occupations  (00-0000),  Software  Developer  (15-1132). 
Wages  for  children  averaged  in  as  SO. 

‘’Based  on  the  mean  wages  for  Physicians  &  Surgeons,  All  other  (29-1069). 

•=  Based  on  the  mean  wages  for  All  Occupations  (00-0000). 

“Based  on  the  mean  wages  for  Software  Developer  (15-1132). 

®No  wage  data  for  children. 

'Based  on  the  mean  wages  for  Lawyers  (23-1011),  Social  and  Community  Service  Managers  (11-9151),  Medical  and  Health  Services  Man¬ 
agers  (11-9111),  and  Computer  and  Information  System  Managers  (11-3021). 

’National  Compensation  Survey;  Occupational  wages  in  the  United  States  May  2011,  “U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics.” 
http://www.bls.gov/oes/current/oes  nat.htm^  15-0000. 


K(H|ii(!.sI  for  (Comments 

III  accordance  with  the  Faj)erwork 
Reduction  Act.  comments  on  AHRQ's 
information  collection  are  rerjuested 
with  regard  to  any  of  the  following:  (a) 


Whether  the  ])ro])o.sed  collection  of 
information  is  neces.sary  for  the  ])ro])er 
])erformance  of  AllRQ  health  care 
research  and  health  care  information 
dissemination  functions,  including 


whether  the  information  will  have 
practical  utility;  (h)  the  accuracy  of 
AllRQ’s  estimate  of  burden  (including 
hours  and  costs)  of  the  proj)o.sed 
collection(s)  of  information;  (c)  ways  to 
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enhance  tin;  (juality,  utility,  and  clarity 
of  the  information  to  he  collected:  and 
(d)  ways  to  minimize  the  hurden  of  the 
collection  of  iidbrination  u])on  the 
respondents,  incduding  the  n.se  of 
automated  collection  technicjiies  or 
otlii!!’  forms  of  information  technologv. 

(Comments  snhmitted  in  res])onse  to 
this  notice  will  he  snmmarized  and 
included  in  the  Agency’s  snhseciuent 
re(|uest  for  OMIi  a|)])roval  of  the 
jjioposed  information  collection.  All 
comments  will  become  a  matter  of 
])uhlic  record. 

IlatcHl;  lanuarv  23.  201.'t. 

(Carolyn  M.  (’.lanc;y. 

Director. 

|FR  Ddc.  2()i:i-()2.')4!)  Filod  2-(>-i:):  ami 

BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Docket  Number  NIOSH-144] 

Issuance  of  Final  Guidance  Publication 

AGENCY:  National  Institute  for 
()cc;ii])ational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Hi.sease 
Control  and  Prevention  (CiDC), 
He])artment  of  Health  and  Human 
Services  (HHS]. 

ACTION:  Notice  of  issuance  of  final 
guidance  puhlication. 


SUMMARY:  The  National  In.stitnte  for 
Occnjjational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Hi.sease 
Control  and  Prevention  (CDC), 
announces  the  availability  of  the 
following  puhlication:  “NIOSH  Criteria 
for  a  Recommended  Standard: 
Occupational  Exposure  to  Hexavalent 
Chromi um”  1 201 3-1 28 1 . 

ADDRESSES:  This  document  may  he 
obtained  at  the  following  link:  \Veh  site: 
htip://\\'\v\v.(:dc.gov/niosh/do(:s/2()13- 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  MacMahon,  NIOSH.  Robert  A. 
'I’aft  Laboratories.  MS-C14.  4676 
Colnmhia  Parkway,  Cincinnati,  OH 
4.'5226,  telephone  '(.'513)  .'533-8.'547. 

Datiul:  lanuarv  28.  201  :t. 

)iihn  Howard, 

Director.  Notioiuil  Institute  for  Oecupotional 
Safety  ond  Health.  (Centers  for  Disease  Control 
and  Prevention. 

|FR  Doc.  2()i:i-0274:i  Filed  2-(i-i:J:  «:4.t  ain| 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health  Respiratory 
Protection  for  Healthcare  Workers: 
Stakeholder  Meeting 

agency:  The  National  In.stitnte  for 
Occu])ational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
Dejiartment  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  public:  meeting. 

SUMMARY:  The  National  In.stitnte  for 
Occniiational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  jiuhlic 
meeting:  “Stakeholder  Meeting  on 
Respiratory  Protection  for  Healthcare 
Workers”. 

Stakeholder  Meet ing  Time  and  Date: 

8  a.m.-.'5:l.'5  i).m.  EDt!  )nne  18.  2013. 

Place:  C.DC  'fom  Harkin  Clohal 
Commnnications  Cemter  located  at  1600 
Clifton  Road.  Huilding  10.  Atlanta. 
Ceorgia  30333.  This  meeting  will  also  he 
available  by  vidcjoconfenmci!  at  select 
CDC  locations. 

Purpose  of  the  Meet  ini’:  This  meeting 
is  being  held  to  exchange  ideas  and 
solutions  to  improve  healthcare  workcu' 
compliance  with  personal  ])rotective 
technologies  (PPT).  with  a  focus  on 
resiiiratory  protection.  Stakeholder 
feedback  is  .sought  to  (1)  provide  input 
to  future  updates  of  the  NIOSH  PPT 
jjrogram  rcisearch  agenda  and  (2)  assess 
progress  toward  better  resjoirators  for 
healthcare  workers. 

This  meeting  will  include 
]jresentatiou.s  and  moderated  roundtable 
discu.ssions  on  “Improving  the  Evidence 
Ba.se  to  .Suj)})ort  Guidance  on  the 
Approjji’iate  Level  of  Re.sj)iratory 
Protection”.  “Healthcare  Worker 
Observational  Studies  of  Re.sj)irator  Use 
K  New  Educational  Resources”. 
“Considerations  for  Extending 
Respirati)!'  Sujjplies  During  an  Outbreak 
or  Pandemic”.  “Standards  K  I’est 
Methods  for  Imj)roved  Resj)irators  for 
Healthcare  Workers”,  and  “Advances 
toward  lm])roved  Respirators  for 
I  lealthcare  Workers”. 

Status:  3’he  meeting  is  open  to  the 
public,  limited  only  hv  the  capacity 
(100)  of  the  confenmee  room. 
Registration  will  he  accepted  on  a  first 
c:ome  fir.st  served  basis.  Partic.ij)ant.s  are 
enc:ouraged  to  consider  attending  by 
video  conference,  which  will  he 
provided  at  select  CDC  locations  (to  he 


announced).  Registration  for  both  in 
per.son  and  video  confenmee  attendance 
is  available  on  the  NIOSH  NPPTL  Web 
site,  WWW. cdc.gov/niosh/npptl. 
Prer(;gistration  is  recjuired  on  or  before 
May  31,  2013,  even  for  remote  attendees 
ami  US  citizens.  Non-IIS  citizens  need 
to  register  on  or  before  May  18,  2013,  to 
allow  sufficient  time  for  mandatory  CDC 
facility  security  clearance  procedures  to 
he  comjjleted.  An  email  confirming 
registration  will  he  sent  from  NIOSH 
and  will  include  details  needed  to 
participate.  A  government  issued  photo 
ID  will  he  re(|uired  to  obtain  entrance  to 
any  of  the  CDC  locations. 

Backgronnd-.The  NIOSH  PPT 
program  publishes  and  periodically 
upclates  its  research  agenda  on  personal 
protective  eejuipment  (PPE)  for 
healthcare  workers  [http:// 
www.cdc.gov/niosh/docket/archive/ 
docketl 29 .htinl).  The  research  agenda, 
last  ujjdated  iu  2010.  de.scrihes  the  near 
term  and  long  term  strategy  for  the  PPT 
program’s  influenza  pandemic  re.search, 
develo})nient.  and  investigative  testing 
activities.  Recently,  the  Institute  of 
Medicine  (lOM)  published  a  report 
[http:/ /www.ioin.edu/Reports/2()l  1  / 
Preventing-Transinission-of-Pandeinic- 
Inflneir/.a-and-Other-Viral-Respiratorv- 
Diseases.aspx)  that  asse.ssed  the  nation’s 
progress  on  improving  PPE  for 
liealthcare  personnel  ex])osed  to 
infectious  respiratory  di.seases  and  made; 
recommeudations  to  addre.ss  research 
gaps.  PTirthermore.  a  chapter  iu  the 
recent  HHS  2009  HlNl  luflneuza 
Im])rovemeut  Plan  [htti)://www. phe.gov/ 
Preparedness/incin/h  Ini  -retrospective/ 
Document  s/20()9-h  Inl- 
improvementplan.pdf)  discusses 
re.search  ikhhIs  for  resjjiratory  protective 
devices  as  part  of  a  broader  non-vaccine 
medical  countermeasures  strategy.  A 
key  area  of  di.scussion  at  this 
stakeholder  metding  will  he  progre.ss  on 
research  ga]).s  identified  in  the  2011 
lOM  and  2012  HHS  reports  and  how 
NIOSH  can  use  this  information  to 
update  the  2010  PP'L  re.search  agenda. 

The  current  version  of  PP'f  jjrogram 
research  agenda  for  h(!altlu;are  worker 
PPE  focuses  on  condiictiug  research  to 
design  and  ))romote  the  aj)])ropriate  use 
of  PPE.  Com])liauc(!  with  ap|)ropriat(! 
r(!spirator  us(!  practices  is  important 
hecaus(;  healthcare  workers  often  w(!ar 
them  incorrectly  or  fail  to  n.se  tluau  at 
all.  Poor  compliance  has  been  linked  to 
.safety  culture,  workload  issues,  time 
constraints,  risk  ])erce])tiou. 
effectiveness  concerns,  availability, 
discomfort,  interference  with  patient 
care,  and  communication  difficulties. 
Clue  strategy  taken  to  improve 
healthcare  worker  compliance  is  to 
develoj)  better  re.spirators.  In  this 
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stakeholder  meeting,  progress  toward 
better  respirators  for  liealthcan;  workers 
will  be  discussed. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  F.  Shaifer.  .Scaiior  .Scientist, 
NlOSll  NPRTl.  OlTice  of  the  Director  at 

telephone  (412)  :i«(>-6111.  fa.\  (412) 
3H(i-6(il7. 

llatiul:  lamun  v  2!l.  201  ;t. 

lollll  llowiil'cl, 

Dilvctor.  Xiitioiuil  Inslitiitc  for  Occupolionoi 
S(if(‘lv  tind  lU'ullh.  (A'lilrrs  for  Discoso  (Control 
and  Prcvontion. 

|1  K  Doc.  201:1-02742  I'iltul 
BILLING  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Initial  review 


Treatment  of  Iniluenza  and  other 
Respiratory  Infections  in  Panama  and 
(ientral  Amerit:a  Region.  I'linding 
()|)portnnity  Annonncement  (FOA) 

IPl  3-002:  and  .Strengthening  Cdobal 
Animal-1  Inman  Interface  Activities  for 
Avian  Influenza  and  other  Zoonotic 
Diseases.  FOA  OKl.3-002.  initial  review. 

In  acconlance  with  .Section  10(a)(2)  of 
the  Federal  Advi.sory  Oommittee  Act 
(Pill).  L.  92-403).  the  (Centers  for  Di.sease 
(Control  and  Prevention  ((TXd 
announces  the  aforementioned  meeting: 

Tinu!  and  Dalo:  1 :00  |).in.-:t:()()  p.in..  Marcli 
28,  201 ;{  (Closed). 

Placo:  Tideconlerence. 

.S’/«/i/.s; 'Hie  meeting  will  lie  closed  to  the 
|)ul)li(:  ill  accordance  with  jirovisions  sid 


('.ontaci  Parson  for  .\fora  Information: 
Cregorv  Anderson.  M..S.,  M.IMI..  .Scientific 
Review  ()HK:er.  (IXi.  1000  Clifton  Road  NR 
Mailstoj)  KOO.  Atlanta.  Ceorgia  :t0:i:t3. 
relejihone:  (404)  718-8H:t:{. 


other  coininittee  inanageinent  activities,  for 
holh  the  (Centers  for  Disiiase  Control  and 
Prevention  and  the  Agencv  for  Toxic 
.Substances  and  llisease  Riigistrv. 

Riaiiie  I..  Baker, 

Director.  .Manaticnumt  Aiudvsis  and  Services 
Office.  Oenters  for  Disease  Ooittrol  and 
Prevention. 

II  K  Doc.  20i:i-l)27!n  Filed  2-(>-i:t:  «:4.''>  ain| 
BILLING  CODE  4163-18-P 


Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Initial  Review 

Tho  mooting  iinnoimcod  bolow 
concorns  Building  Hoaltlu:aro 
Practitionor  Capacity  Around  IIPV 
Vaccino  Commnnication,  Funding 
Opportunity  Annonneomont  (FOA) 

IPl  3-001 ,  initiid  roviow. 


Control  and  Provontion  (ClXi) 
iinnonncos  tho  .iforoniontionod  mooting: 

Time  and  Date:  Tt  :0l)  a.in.-.T:l)l)  ji.in.,  A))ril 
tt).  201  :t  (Clo.scul). 

Place:  Teleconference. 

.S’/o/n.s;  The  nieeting  will  he  closed  to  the 
jnihlic  in  accordance  with  jirovisions  sid 
forth  in  .Section  .T.T2h(c)(4)  and  (0).  Title  .t 
ll.S.C..  and  the  Diderinination  of  the  l)irei:tor. 
Management  Analysis  and  .Services  Office. 
(3Xi.  pnrsnanl  to  Public  Law  02-4()3. 

.Matters  To  lie  Discussed :'\'he.  meeting  will 
include  the  initial  review,  discussion,  and 
evaluation  of  ap|)lications  received  in 
resjionse  to  "Hnilding  Healthcare  Practitioner 
(iajiacity  around  I IPV  Vaccine 
Commnnication.  FOA  1P1 3-001”. 

Oontact  Person  Tor  .More  Information: 
Cregorv  Anderson.  M..S.,  M.P.ll.,  .Scientific 
Rciview  Offiem'.  CiDC.  1000  Clifton  Road  NF.. 
Mailslo])  FOO,  Atlanta,  Ceorgia  30333. 
Telejihone:  (404)  718-8833. 

The  Director.  Managenumt  Analvsis  and 
.Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Cienters  for  Disease  Control  and 
Prevention  and  the  Agmicy  for  Toxic 
.Substances  and  Di.sease  Registrv. 

Flaine  I..  Baker, 

Director.  .Management  Analvsis  and  Services 
Office.  Oenters  for  Disease  Control  and 
Prevention. 

It  R  tloc:.  2(n:t-()27il()  Filed  2-(i-i:i:  H:4.‘5  and 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Center  for  Health  Statistics 
(NCHS),  Classifications  and  Public 
Health  Data  Standards  Staff, 

Announces  the  Following  Meeting 

name:  I(31-9-(^M  (aiordiiuition  and 
Mainlonanco  Committoo  ((’ftiM)  mooting. 

TIME  AND  DATE:  9:01)  a.m.-.''):0()  j).m., 
March  5.  2013. 

PLACE:  Contors  for  Modicaro  and 
Modicaid  .Sorvii:os  (CM.S)  Auditorinm, 
7.')00  Soenrity  Boulovard,  Baltimoro, 
Maryland  21244. 

STATUS:  Opon  to  tho  jniblic,  limitod  only 
by  tho  spaco  availablo.  Tho  mooting 
room  accommodato.s  ajiproximaloly  240 
j)oo])lo.  Tho  mooting  will  bo  broadcast 
livo  via  Wobcast  at  http://\v\v\v.(:nts.gov/ 
live/ 

SECURITY  CONSIDERATIONS:  Dno  to 
incrojisod  soenrity  rotpiiromonts  CM.S 
hits  institntod  stringont  procodnros  for 
ontninco  into  tho  building  by  non- 
govornmont  omployoos.  Attondoos  will 
nood  to  prosont  valid  govornmont-i.ssnod 
pictnro  idontification,  tind  sign-in  at  tho 
soenrity  dosk  ii])on  ontoring  tho 
building.  Attondoos  who  wish  to  attond 
a  spocific  l(]D-9-(Af  (i&M  mooting  on 
March  .I,  2013.  must  submit  thoir  namo 
;iiul  organization  by  Fobrimry  22.  2013, 
for  inclusion  on  tho  visitor  list.  This 
visitor  list  will  bo  maintainod  at  tho 
front  dosk  of  tho  CM.S  building  and  nsod 
by  tho  guards  to  admit  visitors  to  tho 
mooting. 

l^irticipants  who  attondod  provions 
1CD-9-CM  C&M  mootings  will  no  longor 
1)0  automatically  addod  to  tho  visitor 
list.  Yon  must  rocpiost  inclusion  of  your 
namo  prior  to  oach  mooting  you  attond. 

Ploaso  rogistor  to  attond  tho  mooting 
on-lino  at:  http://\v\v\v.(:nis. hhs.gov/ 
(ipps/events/.  Ploaso  contai:t  Madv  Hno 
(4 1 0-786-4.51 0  or 

M(irihi.huH@cws.hhs.g()v).  for  (pio.stions 
about  tho  rogistration  jnocoss. 

purpose:  Tho  1CD-9-CM  Coordination 
and  Maintonanco  (CfiiM)  Committoo  is  a 
l)nblic;  forum  for  tho  jirosontation  of 
j)ro])o.sod  modifications  to  tho 
Intornational  Classification  of  Disoasos, 
Ninth  Rovision,  Clinical  Modification, 
tho  Intornational  Classification  of 
Disoasos,  Tonth  Rovision,  C.linical 
Modification  and  ICD-IO — Procodnro 
Coding  Systoni 

MATTERS  TO  BE  DISCUSSED:  Agonda  itoms 
incliulo: 


riie  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
|>ertaining  to  annonneements  of  meetings  and 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


Tho  mooting  aimoiincod  bolow 
concorns  Fpidomiologv,  Provontion  and 


In  accordanco  with  .Soction  l()(a)(2)  of 
tho  Fodoral  Advisorv  (iommittoo  Act 
(Pill).  L.  92-463),  tho  (iontors  for  Di.soaso 


forth  in  .Section  .t.52I)(c:)  (4)  and  (6).  Title  .3 
ll..S.(].,  and  the  Determination  of  the  Director. 
Management  Analysis  and  .Services  Office, 
OIXL  ])nrsnant  to  Public  Law  !)2-4()3. 

.Midters  To  Be  Discussed:  The  meeting  will 
include  the  initial  review,  discussion,  and 
evaluation  of  a|)plications  received  in 
response  to  "Fpidemiology.  Prevmition  and 
rreatment  of  Influenza  and  other  Resjiiratory 
Infections  in  Panama  and  Central  America 
Region,  FOA  IPl  3-1)112:  and  .Strengthening 
Clohal  Animal-1  Inman  Interface  Activities  for 
Avian  Influenza  and  other  Zoonotic  Diseases. 
FOA  CKl.3-()()2”. 
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March  3,  2013 

ICD-O-CM  Topics 

Infusion  of  Prothroinijin  Cioinplox 
(ioncontrate 

Transprostalic  (’.nidod  Iniplantaljlo 
.Struts 

Topics 

I(;D-1()  linploinontation 
Annonncomonts 

ICD-1()  l]])date  on  National  (iovcnago 
D(!tornnnations 
ICiD-lO  Iin])act  Analysis 
Transpro.stati(;  (inidod  Iinplantahk! 
Struts 

IGD-IO  HAG  Translations 
IGD-IO-PGS  Addendum 
ICD-iO-CM  Diagnosis  Topics 

Complications  of  urinary  devices 
(representation) 

Gdiiten  sensitivity 
.Salter  Harris  fractures 
1GD-It)-GM  Addendum 

Agenda  items  are  snl)j(!ct  to  change  as 
priorities  dictate. 

Nol«!;  GM.S  and  NGI  I.S  will  no  lungcu’ 
|)r()vid(!  jjaper  (:()|)i(;s  of  liandonis  for  llio 
iiKHiling.  ld(!(:(ronic:  (:o|)i(!s  of  all  nuieting 
inal(!rials  will  in;  i)osl(!(l  on  lln;  G.M.S  and 
NGU.S  Wei)  sites  i)rior  to  llie  meeting  at 
htlpJ/www.cins.hhs.gov/KiDiiPvovidcv 
l)i(ign()sti(:(]o(l(;s/(i:i_nwal  inf’s. 
(isp^TopDjVagi;  and  Iillp://iv\y\y.(:(l(:.i>ov/ 
nclis/icd/icdPcinjiuiintaiKinco.lilm. 

CONTACT  PERSONS  FOR  ADDITIONAL 
INFORMATION:  Donna  Pickett,  Medical 
.Systems  Admini.strator,  Glassifications 
and  l^nhlic  Health  Data  .Standards  .Staff, 
NCHS,  3311  Toledo  Road,  Room  2337, 

1  lyattsville.  Maryland  20782,  email 
df))4@cdc.gov,  telephone  301-4.38-4434 
(diagnosis):  Mady  Hue,  Health 
Insurance  Specialist,  Division  of  Acute 
Care,  GM.S,  7500  .Security  Boulevard, 
Baltimore,  Maryland.  21244,  email 
niarilu.Inw@cnis.hhs.gov.  telephone 
4 1 0-7 80-4 .3 1 0  (proced  nres) . 

The  Direi;tor,  Management  Analysis 
and  .Services  Office,  has  Been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Di.sease  fx)ntrol  and 
I’revention,  and  the  Agency  for  Toxic 
.Substances  and  Disease  Regi.stry. 

Klaine  I,.  Haker, 

Diivctor,  Managcnwid  Aiudysis  and  Sin  vicas 
Offica,  Canters  for  Di.saasa  Control  and 
Pravantion. 

If'K  Doc.  2()i:t-()27<)2  Mlod  2-0- CC  8:45  iim| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10464] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  8: 

Medicaid  Services,  HHS. 

In  com])liance  with  the  requirement 
of  .section  3.3()6(c)(2)(A)  of  the 
Pa])erwork  Reduction  Act  of  199.3,  the 
Centers  for  Medicare  8:  Medicaid 
.Services  (CiM.S)  is  publishing  the 
following  summary  of  proj)osed 
collections  for  public  comment. 
Interested  persons  are  invited  to  .send 
comments  regarding  this  burden 
e.stimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  'I’he 
necessity  and  utility  of  the  ])roposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  (inality. 
utility,  and  clarity  of  the  information  to 
be  collectetl:  and  (4)  the  use  of 
automated  collection  teclmicpies  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
liecpiest:  New  Collection:  Title  of 
hifornialion  Collection:  Agent/broker 
data  collection  in  Federally  Facilitated 
Health  Insurance  Exchanges:  Use:  CMS 
will  collect  data,  including  licensure 
and  personally  identifiable  information, 
from  agent/brokers  to  register  them  with 
the  federally-facilitated  exchange  (FFE) 
through  the  Exchange  Portal.  A  key 
component  of  the  regi.stration  process 
requiring  data  collection  is  verifying  the 
agent /broker’s  licensure  status,  as  well 
as  any  issuer  a])])ointment.s.  Agents/ 
brokers  will  enter  basic  identifying 
information  on  the  Exchange  Portal 
during  the  initial  regi.stration  ])hase. 
Once  regi.stration  is  successfully 
completed,  agent/brokers  will  be  routed 
to  CM.S’  LM.S  to  acce.ss  and  com])lete 
retjnired  training  and  exams.  The  user 
names  and  zij)  codes  that  agent /brokers 
j)rovided  during  training  will  be  n.sed  to 
record  their  training  history  through 
(iM.S  LM.S,  and  conmumicate  training 
results  with  the  Exchange  Portal.  As 
accomijanying  modules  demonstrate, 
the  training  and  exams  will  ensure 
agent/brokers  possess  the  basic 
knowledge  required  to  enroll 
individuals  and  small  business  health 
options  plan  (.SHOP)  employers/ 
employees  through  the  Exchange. 


Additionally,  CM.S  will  use  the 
collected  data  for  oversight  and 
monitoring  of  agent/brokers,  and  to 
ensure  compliance  with  the  ACiA 
provisions  under  4.3  CFR  1.3.3.220.  If 
CM.S  detects  anomalies,  (iM.S  will 
follow-np  to  resolve  i.ssues.  as 
necessary.  Form  A'nmber;  (iM.S-104()4 
(0('.N:  0938-Nl‘AV):  Frecpiencv: 
Annually:  Affected  Public:  Private 
.Sector:  Business  or  other  for-|)rofits: 
X’nmber  of  Respondents:  2.34.09.3:  Total 
Annual  Respon.ses:  2.34.05)5:  Tot(d 
Anmt(d  Honrs:  1.206.9.31.  (For  policy 
(inestions  regarding  this  collection 
contact  Barry  Brauth  at  301-492-4299. 
For  all  other  i.ssues  call  410-786-1326.) 

'I’o  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
propo.sed  pa])erwork  collections 
referenced  above,  access  CM.S’  Web  site 
address  at  http://\vn  \v. cnis.hhs.gov/ 
PaperworkRednctionActofl  .9.9.3,  or 
Email  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CM.S  document  identifier,  to 
Paper\vork@cnis. hhs.gov,  or  call  the 
Re])orts  (dearance  Office  on  (410)  786- 
1326. 

In  commenting  on  the  proj)osed 
information  collections  plea.se  reference 
the  document  identifier  or  OMB  control 
number.  To  be  assured  consideration, 
comments  and  recommendations  must 
be  submitted  in  one  of  the  following 
ways  bv  April  8,  2013: 

1.  Electronicallv.  You  may  submit 
your  comments  electronically  to  http:// 
www.rcgn lotions. gov.  Follow  the 
instructions  for  “Comment  or 
Submission”  or  "More  .Search  Oj)tion.s” 
to  find  the  information  collection 
docnment(s)  accepting  comments. 

2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
address:  CM.S.  Cffice  of  .Strategic 
()])erations  and  Regulatory  Affairs. 
Division  of  Regulations  Development, 
Attention:  CM.S-1  ()464/OCN-0938- 
NEW,  Room  C4-26-().3.  7.3()()  .St!cnrity 
Boulevard.  Baltimore,  Maryland  21244- 
18.30. 

Dated:  l-’ebruarv  :t.  2013. 

Marti(|ii(;  |ones, 

Dapatv  Director.  Regulations  Development 
Croup.  Office  of  Strategic  Operations  and 
Regal  (dory  Affa  irs . 

II'K  Doc:.  20i:{-()27l4  Filed  2-(>-i:t:  8:45  iiin| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3276-NC] 

Medicare  Program;  Request  for 
Information  on  the  Use  of  Clinical 
Quality  Measures  (CQMs)  Reported 
Under  the  Physician  Quality  Reporting 
System  (PQRS),  the  Electronic  Health 
Record  (EHR)  Incentive  Program,  and 
Other  Reporting  Programs 

AGENCY:  Ctaitors  for  Mcidicaro  X 
Mcalicaid  Sorvicos  (('MS).  HHS. 

ACTION:  Roijuest  for  information. 

SUMMARY:  This  nuinost  for  information 
solicits  ways  in  which  an  oligihlo 
professional  (EP)  might  use  the  clinical 
(juality  measures  (C'.CJM)  data  reported  to 
s|)ecialty  hoards.  sj)ecialty  .societies, 
regional  health  care  (jualitv 
organizations  or  other  non-fed(;ral 
reporting  programs  to  also  report  umhir 
the  Physician  Quality  Reporting  System 
(PQRS).  as  well  as  the  Electronic  I'lealth 
Record  (EHR)  Incentiye  Program.  It  also 
.solicits  ways  hy  which  the  entities 
already  collecting  (’.QM  data  for  otluir 
re|)orting  j)rograms  to  submit  this  data 
on  behalf  of  EPs  and  grouj)  practic(!s  for 
reporting  under  the  PQRS  and  the  EHR 
Incentiye  Program.  It  also  recjue.sts 
information  regarding  section  ()01(h)  of 
the  American  Taxpaytir  R(;lief  Act  of 
2012  which  proyides  for  treating  an  l-JP 
as  satisfactorily  njporting  data  on 
(|uality  measures  if  the  El^  is 
.satisfactorily  j)arlicipating  in  a  (jualified 
clinical  data  regi.stry.  We  are  retjuesting 
information  from  medical  s])ecialty 
.societies,  hoards,  and  regi.stries,  other 
third  jjarty  regi.stry  yeiulors.  eligible 
|)rofessionals  using  registries  to  re])ort 
(luality  measures,  and  any  other  j)arty 
interestcul  in  proyiding  information  on 
this  request  for  information. 

DATES:  The  information  solicited  in  this 
notic(!  must  he  recc'iyed  at  the  address 
proyided  below,  no  later  than  .‘i  p.m. 
eastern  standard  time  (e.s.t)  April  8. 
2013. 

ADDRESSES:  In  commenting,  refer  to  file 
code  (^MS-327()-NC1.  Ihicause  of  .staff 
and  re.source  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

You  may  submit  comments  in  one  of 
four  ways  (plea.se  choo.si;  only  one  of  the 
ways  li.sitid): 

1.  liirctronicdlly.  You  may  submit 
electronic  comments  on  this  regulation 
to  httpj/www.w^ulations.^ov.  Follow 
the  "Submit  a  comment”  instructions. 

2.  liy  n;<>ul(ir  nniil.  You  may  mail 
written  comments  to  the  following 


address  ONLY:  0(!nters  for  Medicare  8: 
Medicaid  .Siiryices,  De|)artment  of 
Health  and  Human  .Seryices.  Attention; 
(;M.S-327(i-NC.  P.O.  Box  8013. 
Baltimore.  MI)  21244-8013. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  recinved  before  the 
close  of  the  comnumt  period. 

3.  liy  axpivss  or  ovorniylil  moil.  You 
may  .send  written  connmmts  to  the 
following  address  ONLY:  Ocmtcn  s  for 
Medicare  it  Medicaid  .Seryices. 
D(!partment  of  Health  and  Human 
.Seryices,  Attention:  (^M.S-3270-N(L 
Mail  .Stop  .S3-02-01, 7.'i00  .Security 
Bouleyard,  Baltimore.  MI)  21244-18.')0. 

4.  liv  hand  or  conrwr.  Alternatively, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  ONLY  to  the 
following  addrt!.s.s(;.s: 

a.  For  delivery  in  Washington,  I)(i — 
Centers  for  Medicare  it  Medicaid 
Services,  Dej)artment  of  Health  and 
Human  .Services,  Room  44.'i-C,  Huhm  t 

H.  Humphrey  Building,  200 
lnde])endence  Avenue  .SW., 

Washington.  D(',  20201. 

(Becau.se  access  to  the  interior  of  tlu; 
Hubert  11.  llumphriiv  Building  is  not 
readily  available  to  persons  without 
Federal  gov(;rnment  identification. 
c:omm{!nters  an;  encouraged  to  leave 
thi;ir  comments  in  the  (]M.S  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  stam])-in  clock  is  available 
for  persons  wishing  to  retain  a  proof  of 
filing  by  stam])ing  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 

1).  For  delivery  in  Baltimore.  Ml) — 
('.enters  for  Medicare  8:  Medicaid 
.Services,  Department  of  Health  and 
Human  .Services,  7.500  Security 
Boulevard,  Baltimore,  MI)  21244-1850. 

If  you  intend  to  deliver  your 
comments  to  the  Baltimore  address,  call 
telejjhone  number  (410)  780-05)04  in 
advance  to  .schedule  your  arrival  with 
one  of  our  staff  members. 

Comments  erroneously  maih;d  to  the 
addresses  indicated  as  appro])riate  for 
hand  or  courier  deliv(;ry  may  he  delayed 
and  rec(;iyed  after  the  comment  period. 

For  information  on  viewing  public 
comments,  .see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  .section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Estella,  410-78()-()485. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Maintoiianco  of  Corlification 

Twenty-four  member  hoards  of  the 
American  Board  of  Medical  .S])(;cialties 
(ABM.S)  currently  recertify  physician 
specialists  through  the  ABMS 
Maintenance  of  Certification  (M()(;) 


process.'  The  M()(]  a.sse.ss(;s  ])hysicians’ 
commitment  to  lifelong  learning 
according  to  tin;  hdlowing  six  con; 
competencies  for  (juality  ])ati(;nt  care: 

(1)  Patient  care;  (2)  m(;dical  knowl(;dg(;: 
(3)  |)ractic(;-l)as(;d  learning  and 
imj)royem(;nt;  (4)  int(;ri)(;r.sonal  and 
communications  skills;  (5) 
j)rof(;ssionali.sm:  and  (ti)  syst(;m,s-has(;d 
l)raclice.  C(;nerally  s])eaking.  tlu;  M()(' 
incor])orat(;s  th(;se  six  core 
com])et(;nci(;.s  through  a  four-|)art 
])roc(;.ss: 

•  Part  I:  Licensure  and  Prolessional 

.Standing 

•  Part  II;  Lifelong  L(;arning  and  .Self- 

A.s.s(;.ssment 

•  Part  III:  Cognitive  Exj)ertise 

•  Part  IV;  Practice  Performance 

As.sessment  - 

Within  this  four-])art  jjrocess, 
jjarticularly  in  Part  IV,  certain  meml)(;r 
hoards  r(;quire  the  r(;i)orting  of  (juality 
m(;a.siir(;s  data  using  a  r(;gistry  or  ()th(;r 
method  associated  with  a  member 
hoard.  More  information  on  the  ABM.S 
MOC  can  he  found  at  htip://\v\v\v.ahms. 
ory/Maintenunco  of  Certification/ 
AUMS  MOC.aspx.  ' 

A.  The  Physician  Quality  Hcportiny 
System 

The  Physician  Quality  Rejjorting 
System  (PQRS),  as  .s(;t  forth  in 
sul).s(;ctions  (a),  (k)  and  (m)  of  section 
1848  of  the  Social  .S(;curity  Act  (the  Act) 
and  as  am(;n(l(;(l  hy  s(;cti()n  801(1))  of  the 
American  Taxj)ay(;r  Relief  Act  of  2012, 
is  a  (juality  j)ay-for-r(;j)()rting  j)rogram 
that  j)royi(l(;s  inc(;ntiy(;  j)aym(;nts 
through  2014,  and  l)(;ginning  in  2015, 
jjayment  adju.stments  to  eligible 
jji'ofessionals  (EPs)  l)as(;(l  on  whether  or 
not  they  satisfactorily  rejjort  data  on 
(juality  measures  for  covered 
jirofessional  s(;rvic(;s  furni.sh(;(l  during  a 
.sj)(;cifi(;(l  rejjorting  j)erio(l.  The  PQRS 
(formerly  the  Physician  (.Quality 
R(;j)orting  Initiative  or  PQRI)  was  first 
imj)l(;m(;nte(l  in  2007  jnnsuant  to  the 
Tax  Relief  and  H(;alth  Care  Act 
(TRHCA)  of  2008.  Although  the  PQRS  is 
a  (juality  j)ay-for-r(;j)()rting  j)r()gram,  the 
PCJR.S  is  currently  u.sed  as  the  basis  for 
()th(;r  CM.S  j)rogram.s  that  measure 
jjerformance.  k'or  (;xamj)l(;,  the 
aj)j)lication  of  the  \^alu(;-Bas(;(l  Payment 
Modifier  in  2015  will  he  dejjendent  on 
the  groiq)  j)ractic(;'.s  j)articij)ation  in  the 
PCJR.S  in  2013.  (For  additional 
information,  .s(;(;  the  (;al(;n(lar  Y(;ar  ((]Y) 
2013  M(;(licar(;  Physician  Ime  .Schedule 
(PF.S)  final  rule  with  comment  j)(;ri()(l 
(77  FR  80308).). 

'  bnp://\v\v\\  .nhntK.i)r»/ 

MdinUnHinco  of  C.tnlificdtion/AliMSMOC.tispx. 

-  hllp://\\  \\  \y.(il>ius.()i'<i/M(iinl(!ncinc(;_of 

(a'iI i ficalion/A  IS  M( Kl.d.'ipx. 
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The  (:laiins-l)as(;(l  rojjorting 
niochanism  was  the  only  re])()rting 
mechanism  available  for  re])orting  PQRS 
individual  (jiialitv  measures  data  under 
tlu;  2007  PQRS.  However,  the  RQRS  has 
(ivolved  to  offer  multiple  reporting 
mechanisms,  rej)orling  ])eriods,  and 
criteria  for  satisfactory  re])orting  for 
l)nr])oses  of  reporting  PQRS  cpiality 
measures  data. 

In  2008,  the  PQR.S  introduced  use  of 
the  registry-based  re])orting  mechanism, 
'file  r(!gistry-hased  rej)orting  mechanism 
has  proven  to  he  po])nlar  among  (digihle 
])rofessionals,  and  the  nnmher  of 
eligible  ])rofessionals  that  |)articipate  in 
PQRS  via  registry  reporting  continues  to 
increase.  According  to  the  2010  PQRS 
and  e-Prescrihing  (eRx)  Exjjerience 
Report,  in  2008,  31  of  32  qualified 
registries  submitted  data  on  hcdialf  of 
nearly  12.000  eligible  j)rofessionals.  The 
nnmher  of  eligible  jnofessionals  for 
which  data  was  submitted  by  a  registry 
increa.scul  to  33,411  in  2000  (from  00  of 
74  (pialified  registries)  and  to  .‘50.214  in 
2010  (from  80  of  the  00  qualified 
registries).  Historically,  eligible 
professionals  using  the  registrv-hased 
reporting  mechanism  have  been  more 
successful  at  meeting  the  criteria  for 
.satisfactory  re])orting  of  the  PQRS  data 
than  through  the  claims-hased  reporting 
mechanism. 

1.  Qualification  Recinirement  for 
Registries  Submitting  l^QR.S  Quality 
Measures  Data  on  Ihihalf  of  Eligible 
Professionals  and  (ironp  Practices 

'file  PQR.S  re(|uire.s  every  registry  that 
wishes  to  submit  data  on  PQR.S  cpialitv 
measures  on  behalf  of  its  eligible 
professionals  to  become  “qualified” 
under  the  PQRS.  The  final  cinalification 
jH'ocess  for  registries  that  wish  to 
become  (pialified  to  submit  PQR.S 
(piality  measures  data  for  2013  and 
suhsetjnent  years  can  he  found  in  the  CY 
2013  Medicare  PFS  final  rule  with 
comment  jieriod  (77  FR  00178). 
Generally,  the  regi.stry  (pialification 
process  for  2013  and  suhsecpient  years 
recpiires  a  regi.stry  to  jiossess  certain 
characteristics  and  submit  a  self¬ 
nomination  statement  that  indicates  that 
the  registry  has  these  characteristics  and 
of  the  registry’s  intent  to  submit  PQR.S 
(iQMs  data  on  behalf  of  its  eligible 
professionals  for  the  res])ective  year. 

2.  Registries  Glassified  as  EUR  Data 
.Submission  Vendors 

In  lieu  of  serving  as  a  regi.stry  under 
the  PQR.S,  registries  that  have  access  to 
an  EHR  .system  may  instead  serve  as  an 
EHR  data  submission  vendor.  Heginning 
in  2014,  a  registry  acting  as  an  EHR  data 
submission  vendor  must  have  its  EHR 
system  certified  under  the  program 


e.stahlished  by  the  Office  of  the  National 
(Coordinator  for  Health  Information 
Technology  (ONC)  as  certified  EHR 
technology  ((CEHR'l’).  (For  more 
information  see  the  GY  2013  Medicare 
PF.S  final  rule  with  comment  period  (77 
FR  0018.')).) 

3.  PQR.S  Reporting  Options  Using  the 
Registry-Pa.sed  Reporting  Mechanism 

.Since  the  incejition  of  the  registry- 
ha.sed  rejiorting  mechani.sm  in  2008,  we 
have  develojied  multiple  criteria  for 
satisfactory  re])orting  for  individual 
eligible  professionals,  and.  beginning  in 
2013,  grouj)  ])ractices  participating  in 
the  group  practice  reporting  option 
(GPRO),  using  the  registrv-hased 
reporting  iiKichanism  to  re])ort  PQR.S 
cpiality  measiirixs  data.  For  (ixamjjle.  we 
])reviou.sly  have  adopted  criteria  for 
satisfactory  reporting  using  qualified 
registries  in  which  eligible  ]jrofes.sionals 
or  group  ])ractices  mu.st  report  data  on 
a  minimum  of  thn^e  measures  or,  for 
individual  eligible  professionals  only, 
one  measures  group,  a  certain 
])ercentage  or  numl)(!r  of  cases.  Eligible 
])rofe.ssionals  or  group  practices  using 
regi.stries  that  serve  as  EHR  data 
submission  vendors  may,  for  2013. 

{!ith(!r  nsport  a  mininunn  of  3  measures 
for  at  lea.st  80  |)ercent  of  cases,  or  ns(! 
the  rej)orting  criterion  that  aligns  with 
the  EHR  Incentive  Program.  To  meet  the 
criteria  f  )r  satisfactory  reporting  using 
an  EHR  data  snhmi.ssion  vendor  for  the 
2014  PQR.S  incentive,  eligible 
professionals  or  group  i)ractice.s  mu.st 
use  the  criteria  that  align  with  the  EHR 
Inccmtive  Program.  (For  more  detailed 
information  see  the  (iY  2013  Mexlicare 
PF.S  final  rule  with  comment  period  (77 
FR  09188). 

4.  Participation  in  a  Qualified  Glinical 
Data  Registry 

.Section  001(1))  of  the  recently  enacted 
American  Taxpayer  Relief  Act  of  2012 
amended  .section  1848(m)(3)  of  the  Act 
to  allow  eligible  professionals  to  he 
treated  as  .satisfactorily  submitting  data 
on  quality  measures  for  covered 
profe.ssional  .services  if  the  eligible 
})rofessional  .satisfactorily  participates  in 
a  (pialified  clinical  data  registry,  f’or 
2014  and  snl).se(pient  years,  the 
.Secretary  is  nupiired  to  treat  an  eligible 
professional  as  satisfactorily  submitting 
data  on  (jnality  measures  under  the 
PQR.S  program  if,  in  lieu  of  reporting 
PQR.S  (piality  measures  the  eligible 
lirofessional  is  satisfactorily 
])articipaling,  as  determined  hv  the 
.Secretary,  in  a  qualified  clinical  data 
registry  for  the  year. 

The  .Secretary  is  nupiired  to  establish 
requirements  for  an  entity  to  he 
considered  a  (pialified  clinical  data 


registry,  including  a  requirement  that 
the  entity  jirovide  information,  at  such 
time  and  in  such  manner,  as  the 
.Secretary  determines  necessary.  In 
establishing  these  requirements,  the 
.Secretary  must  consider  whether  an 
entity:  lias  mechanisms  for 
transjiarency  of  data,  risk  models,  and 
measures;  nupiires  submission  of  data 
with  respect  to  nuilti])le  payers: 
provides  timely  performance  rejiorts  to 
participants  at  the  individual  level;  and 
supports  (piality  improvement 
initiatives.  The  iDre-rnlemaking  process 
established  in  .sections  1890  and  189()A 
of  the  .Social  .Security  Act  does  not 
a})ply  to  measures  n.sed  by  a  qualified 
regi.stry  and  regi.stries  may  use  NQF- 
endorsed  measures.  The  .Secretary  is 
required  to  estahli.sh  a  ])roce.ss  to 
determine  whether  an  entity  meets  the 
requirements  to  he  a  qualified  clinical 
data  registry.  The  process  can  involve  a 
determination  by  the  .Secretary  or  the 
.Secretary  can  designate  one  or  more 
indejiendent  organizations  to  make  such 
determination,  or  both  approaches  can 
he  used. 

B.  Tiu!  HUB  Incentive)  Brof’rnin 

The  Health  Information  Technologv 
for  Economic  and  Glinical  Health  Act 
(the  “HITEGH  Act”)  is  included  in  the 
American  Recovery  and  Reinve.stment 
Act  of  2(H)t)  (the  “Recoverv  Act”).  The 
HITEGH  Act  authorized  incentive 
jiayments  under  Medicare  and  Medicaid 
for  eligible  jirofessionals  (EPs),  eligible 
hospitals,  and  critical  access  hosjiitals 
((’.Alls)  that  adojit.  implement,  iqigrade, 
or  demonstrate  meaningful  use  of 
certified  EHR  technology  ((iEHRT),  and 
beginning  in  201.5,  payment  adjn.stments 
under  Medicare  for  failing  to 
demonstrate  meaningful  use.  (Certified 
EHR  technology  may  include  EHR 
modules  that  calcidate  and  rej)ort 
clinical  quality  measures  data.  These 
EHR  modules  can  he  part  of  the  EP's 
GEHRT  and  n.sed  by  regi.stries  and  other 
data  submission  vendors  to  report 
clinical  qnalitv  measures  on  behalf  of 
EPs. 

The  EHR  Incentive  Program  will  he 
implemented  in  three  stages.  For  CiYs 
2011, 2012,  and  2013,  EPs  are  nupiired 
to  select  and  nqiort  from  a  list  of  44 
(]QMs  subject  to  the  reporting  criteria 
established  for  those  years.  (For  more 
information  see  the  July  28,  2010  EHR 
Incentive  Program  final  ride  (7.5  FR 
44409  through  44411)  and  the 
.September  4,  2012  EHR  Incentive 
Program  .Stage  2  final  rule  (77  FR 
.540.57),)  Heginning  in  2014,  EPs  must 
.select  and  report  from  a  list  of  04  (iQMs 
that  are  contained  in  the  0  domains  of 
(piality  of  care  e.stahlished  in  the 
National  Quality  .Strategv.  The  six 
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domains  are:  (1)  Patient  and  Family 
Fngagement:  (2)  Patient  .Safety:  (3)  Can; 
(loorciination:  (4)  Population  and 
('.ommunity  llealtli:  (5)  IdTicient  Use  of 
Healthcare  Resources:  and  (8)  Cdinical 
I’rocesses/Fffectiveness.  In  order  to 
satisfy  the  (IQM  component  of  the  fdlR 
Incentive  Program  beginning  in  2014, 
Id’s  must  report  niiu!  UQMs  covering  at 
least  three  domains.  (For  more 
information  see  the  .Siiptember  4.  2012 
FUR  Incentive  Program  .Stage  2  final 
rule  (77  FR  ‘>40.'')H).) 

f/.  M(iint(!i}an(:(‘  of  (Au  tification 

Twenty-four  member  boards  of  the 
American  Hoard  of  Mtulical  .S])ecialties 
(AHM.S)  currently  recertify  physician 
sj)ecialists  through  the  ARMS 
Maintenance  of  (Certification  (M(XC) 
process.  *  The  M(XC  as.sesses  physicians’ 
commitment  to  lifelong  learning 
according  to  the  following  six  core 
competencies  for  cpialitv  patient  care: 

(1)  patient  care:  (2)  medic;al  knowledge: 
(3)  i)ractice-based  learning  and 
im])rovemenl:  (4)  inter])ersonal  and 
communications  skills:  (.'ll 
professionalism:  and  (0)  system.s-ba.sed 
practice,  (ienerally  s])(!aking.  the  M(XC 
incorporates  these  six  core 
com|)etencies  through  a  four-i)arl 
jjrocess: 

•  Part  I:  Licensure  and  Prolessional 

.Standing 

•  Part  II:  Lifelong  Learning  and  .Self- 

Assessment 

•  Part  111:  (Cognitive  Fxpertise 

•  Part  lY:  Practice  Performance 

As.sessment  •* 

Within  this  four-part  ])rocess. 
particularly  in  Part  IV.  ccntain  member 
l)oards  re(|uir(^  the  reporting  of  (pialitv 
measures  data  using  a  r(!gistrv  or  other 
method  associated  with  a  member 
hoard.  More  information  on  the  AHM.S 
M(XC  can  he  found  at  http:/ /www. ohms. 
ovp,/\Uunt(mom:o_of_Covtifi(:(ition/ 
ABMSMOC.aspx. 

D.  Other  Quolitv  liepoiiing  Prognnns 

.Several  (piality  rej)orting  jjrograms 
exi.st  within  |)rivate  industry  as  well. 
For  example  the  .Society  of  Thoracic 
.Surgcions  (.ST.S)  established  a  national 
database  in  1989  as  an  initiative  for 
cpiality  improvement  and  patient  safety 
among  cardiothoracic  surgeons. 
.Similarly,  the  American  (College  of 
(Cardiology  (A(C(C)  has  develo|)ed  and 
partnered  with  other  organizations  to 
create  numerous  (luality  initiatives  to 
assist  cardiovascular  professionals  to 


‘  IUtp://\\\\n.(ilnus.t)i}’/M(iini(^n(inr(‘  r)f_ 
(A'liilicalion/AHMS  MOC.aups. 

■*  http:/ /www. ()f'_ 
Ctt‘iiili(:ali()n/.\HMS  M()(:.(isp\. 

■'  hllp://www.sts.iirf’/n(ilii)n(il-it(il(ilHisi;. 


bridge  the  gap  between  science  and 
practice  and  to  ensure  ])atient  access  to 
high-(|uality,  appropriate  and  cost- 
(dfective  care.“ 

Th(!.s(!  i)rograms  are  a  small  sam])ling 
of  (luality  niporting  ])rograms  occurring 
throughout  the  nation  that  jjrovide 
distinct  reporting  critcnia  for  ])rogram 
participation. 

11.  Request  for  Information 

We  are  seeking  in])nt  from  the  ])ut)lic 
on  ways  in  which  an  eligible 
professional  might  n.se  the  (CQM  data 
reported  to  meclical  hoards,  s|)ecialty 
societies,  regional  health  care  (pialitv 
organizations  or  other  non-federal 
reporting  programs  to  fulfill 
recpiirements  of  PQR.S,  and,  although  we 
are  not  seeking  to  change  the 
recpiirements  we  established  for  the 
EHR  Incentive  Program  in  2014,  the 
EUR  Incentive  Program.  We  are  se(^king 
input  on  how  alignment  of  certain 
recpurements  pre.sent  in  both  federal 
and  non-federal  (CQM  reporting 
])rograms  could  reduce  the  burden  for 
eligible  inofessionals  and  accelerate 
(pialitv  improvement.  We  are  also 
seeking  input  on  the  amendments  made 
by  section  801(1))  of  the  American 
Tax])ayer  Relief  Act  of  2012.  Therefore, 
we  are  soliciting  comment  on  the 
following  (piestions: 

•  1  hgh  level  (piestions: 

++  How  are  the  current  reporting 
reipiirements  for  the  PQR.S  and  and  the 
re])()rting  reipiirements  in  2014  for  the 
1‘CHR  Incentive  Program  similar  to  the 
re])()rting  reipiirements  already 
established  for  the  AHM.S  hoards  or  to 
other  non-federal  (pialitv  reporting 
program.s?  How  are  they  different?  In 
what  ways  are  these  re])orting 
re(piirements  dujilicative  and  can  these 
reporting  programs  he  integrated  to 
reduce  reporting  burden  on  eligible 
professionals? 

++  Are  there  examples  of  other  non- 
federal  jirograms  under  which  eligible 
jirofessionals  rejiort  qiialitv  measures 
data? 

+-1-  What  would  he  the  benefits  and 
shortcomings  involved  with  allowing 
third-party  entities  to  report  (pialitv  data 
to  CM.S  on  behalf  of  physicians  and 
other  eligible  profe.ssionals? 

-t-t-  What  entities  have  the  capacitv  to 
report  (pialitv  data  similar  to  tho.se 
rejiorted  under  the  PQR.S.  Vahie-ha.sed 
Payment  Modifier,  and/or  EHR 
Incentive  jnogranis?  If  these  entities 
were  to  rejiort  such  data  to  (CM.S.  what 
reipiirements  should  we  include  in  the 
reporting  .system  used  by  such  entities. 


'■  hlti>://www.rcir<ti()s<)iir(:c.<)ri>/Sci(^nco-Ancl- 
QiKilily/QudlUy-Prof’rams.dspx. 


including  reipiirements  to  ensure  high 
(pialitv  data? 

-H-i-  How  should  our  (]uahtv  re])()rting 
program.s  change/evolve  to  reduce 
reporting  burden  on  eligible 
professionals,  while  still  receiving 
rohn.st  data  on  clinical  (pialitv? 

•  Questions  regarding  reporting 
reipiirements  for  entities  that  rejiort  via 
a  registry  under  the  PQR.S  for  2014  and 
suh.seipient  years  or  the  EHR  Incentive 
Program  if  registry  reporting  is 
established  as  a  re])orting  method  for 
that  program  in  future  years: 

++  What  tyjies  of  entities  should  he 
eligible  to  submit  (pialitv  measures  data 
on  behalf  of  eligible  professionals  for 
PQR.S  and  the  EHR  Incentive  Program? 
Examples  might  include  medical  hoard 
registries,  sjiecialty  .society  registries, 
regional  (jiiality  collahoratives  or  other 
entities.  What  (pialification 
re(]uirements  should  he  apjilicahle  to 
such  entities? 

-r-i-  What  functionalities  should 
entities  (]ualified  to  submit  PQR.S 
(pialitv  measures  data  ])osse.ss?  For 
examjile,  for  (CQMs  that  can  he 
electronically  submitted  and  rejiorted 
under  PQR.S  and  the  EHR  Incentive 
Program,  should  an  entity’s 
(pialification  to  submit  such  measures 
he  based  on  whether  they  have 
technology  certified  to  ()N(C’s 
certification  criteria  for  (CQM 
calculation  and/or  electronic 
submission? 

-I-+  What  criteria  should  we  reipiire  of 
entities  submitting  (pialitv  measures 
data  to  us  on  behalf  of  eligible 
jirofessionals?  Exanqiles  might  include 
transjjarency  of  measures  available  to 
EPs,  .s])ecific  freipiency  of  feedback 
reports,  tools  to  guide  improvement 
efforts  for  EPs,  ability  to  report  aggregate 
data,  agreement  to  data  audits  if 
reipiested,  etc. 

-1-4-  .Should  rejiorting  entities  he 
required  to  publicly  post  performance 
data? 

4-4-  Should  we  reipiire  an  entity  to 
submit  a  vearlv  self-nomination 
statement  to  narticipate  in  PQR.S? 

4-4-  What  .should  he  included  in  the 
data  validation  ])lan  for  the.se  rej)orting 
entities? 

4-4-  If  U.M.S  provided  a  rejiorting 
option  for  PQR.S  and/or  the  EHR 
Incentive  Program  through  such  entities, 
what  specification  should  (CM.S  n.se  to 
receive  the  (pialitv  data  information  (for 
exanqile.  Quality  Reporting  Document 
Architecture  |QRDA|  1  or  3.  XML, 
other)? 

4-4-  .Should  data  submission  timelines 
for  these  reporting  entities  he  modified 
so  that  the  submission  timeframes  for 
these  (piality  rejiorting  programs  are 
aligned?  For  example,  PQRS  qualified 
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r(!gistrie.s  are  re(|uire(l  to  submit  (|uality 
iiKiasures  data  oik:(!,  within  2  months 
following  the  r(;])orting  period.  How 
much  time  are  reporting  (mtities  outside 
of  PQRS  afforded  to  submit  (jualily 
measures  data?  What  challenges  do 
re])orting  entities  face  in  reporting  data 
according  to  current  timeframes? 

++  What  oversight  (for  exam])le, 
checks  or  audits)  should  he  in  place  to 
(insure  that  data  is  submitted  and 
calculated  ])roi)erly  by  entiti(is? 

•  Qiuistions  regarding  selection  of 
measures  related  to  uigistrv  rejiorting 
under  PQRS  for  2014  and  suhseciuent 
y(!ars  and  for  the  EUR  Incentive  Program 
if  registry  reporting  is  e.stahlished  as  a 
rej)orting  method  for  that  program  in 
future  years: 

++  Should  we  recjuire  that  a  certain 
pro|)ortion  of  submitted  measures  have 
particular  characteristics  such  as  being 
NQF-endorsed  or  outcome-ha.sed? 

++  Should  we  retpiire  that  the  (|uality 
measures  data  submitted  cover  a  certain 
numh(!r  of  the  six  national  (pialitv 
strategy  domains? 

++  To  what  extent  would  third-jiarty 
entities  struggle  to  meet  re])orting  for 
nuiasures  currently  available  under 
RQRS  and  EHR  Incentive  Program? 

•  Qiuistions  regarding  r(!gi.strv 
measures  reporting  criteria: 

++  If  we  propose  revised  criteria  for 
.satisfactory  reporting  under  PQRS  and 
for  nuieting  the  C'.QM  component  of 
meaningful  use  under  the  EHR  Incentive 
Program,  how  many  measures  should  an 
eligible  professional  he  reciuired  to 
report  to  collect  nuxmingfid  (piality 
data?  For  (ixample,  for  reporting  jieriods 
occurring  in  2014,  eligible  professionals 
using  CEHRT  must  rejjort  0  measures 
covering  at  hxist  3  domains  to  nujet  the 
criteria  for  satisfactory  rejjorting  for  the 
2014  PQRS  inc(mtive  and  meet  the  CQM 
component  of  achieving  meaningful  use 
for  the  EHR  Incentive  Program.  (For 
more  information  see  the  EHR  Incentive 


Program  Stage  2  final  rule  (77  FR  .540.'j8) 
and  the  CiY  2013  Mculicare  PFS  final 
rule  with  comment  j)eriod  (77  FR 
09102).)  If  W(!  W(!re  to  align  re])orting 
criteria  with  reporting  reriuirements  for 
other  non-federal  reporting  programs,  in 
future  years,  should  we  propose  to 
r(Kpure  reporting  on  a  different  number 
of  measures  than  what  is  current Iv 
r(;(|uired  for  the  PQRS  in  2013  and  the 
EHR  Incentive  Program  under  the  Stage 
2  final  rule  or  should  the  nou-federal 
r{!])orting  programs  align  with  (IMS 
criteria? 

++  For  PQRS,  should  eligible 
profe.ssionals  still  be  iXKpiiuHl  to  report 
(piality  measures  data  on  a  certain 
pcircentage  of  their  a])pli(:able  patients, 
such  as  80  percent,  for  2014  and 
subse(]uent  years?  Or,  should  we  ixxpiire 
that  eligible  profe.ssi(mals  rejiort  on  a 
certain  minimum  number  of  patients, 
such  as  20,  rather  than  a  percentage? 

((Catalog  of  I‘'(;(l(!i'al  Domestic  Assistance 
Program  No.  !)3.773  MiulicaiH! — Hospital 
lnsiiranc(!  Program:  and  No.  t)3.774. 

Medicare — .Snjijilmnentarv  M(ulical 
Insurance  Program) 

Dated:  )annarv  9.  201.3, 

Marilyn  raveniier, 

Acting  Adminislrntor,  (icnicrs  for  Medicare 
fr  Medicaid  Services. 

II'K  Doc.  2(n:t-(l27():i  I'ilod  2-4-13:  lUirianil 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Request  for  Nominations  for  Voting 
Members  on  Public  Advisory  Panels  or 
Committees 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Admini.stration  (P'DA)  is  reipiesting 
nominations  for  voting  members  to 
serve  on  the  Device  (lood 
Manufacturing  Practice  Advisory 
(’.ommittee,  certain  device  jianels  of  the 
Medical  Devices  Advisorv  Committee, 
the  National  Mammographv  Qualitv 
A.ssiirance  Advisorv  Committee,  and  the 
'rechnical  Electronic  Products  Radiation 
Safety  Standards  Committee  in  the 
Center  for  Devices  and  Radiological 
Health.  Nominations  will  be  accepted 
for  current  vacancies  and  those  that  will 
or  mav  occur  through  December  31, 
2013.' 

FDA  seeks  to  include  the  views  of 
women  and  men,  members  of  all  racial 
and  ethnic  groujis,  and  individuals  with 
and  without  disabilities  on  its  advi.sory 
committees,  and  therefore  encourages 
nominations  of  a])propriately  qualified 
candidates  from  these  groujxs. 

DATES:  Because  .scheduled  vacancies 
occur  on  various  dates  throughout  each 
year,  no  cutoff  date  is  e.stahlished  for  the 
recei])t  of  nominations.  However,  when 
possible,  nominations  should  be 
received  at  least  6  months  hefore  the 
date  of  scheduled  vacancies  for  each 
vear,  as  indicated  in  this  notice. 

ADDRESSES:  All  nominations  for 
membership  should  be  sent 
ehictronicallv  to  (:v@o(:.fdu.go\\  or  bv 
mail  to  Advi.sory  (]onuuitt(;e  Oversight  & 
Management  Staff,  10903  New 
Ham))shire  Ave.,  Bldg.  32,  rm.  .'1103, 
Silv(!r  Sluing.  MD  20993-0002. 
Information  about  luicomiug  a  member 
on  a  FDA  advi.sory  committee  can  akso 
be  obtained  by  visiting  FDA’s  Web  site 
at  http://\v\v\v.fda.gov/ 
AdvisoiyCfomniittees/defdull.htw. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

specific  Committ(;e/Pan(;l  que.stions, 
contact  the  following  j)er.son.s  listed  in 
table  1  of  this  document. 


Table  1 


Contact  person 


Committee/certain  device  panels  of  the  medical  devices  advisory  com¬ 
mittee 


LCDR  Sara  Anderson,  Center  for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  10903  New  Hampshire  Ave.,  Bldg. 
66,  rm.  1544,  Silver  Spring,  MD  20993,  301-796-7046,  email; 
Sara.Anderson@fda.hhs.gov. 

Shanika  Craig,  Center  for  Devices  and  Radiological  Health,  Food  and 
Drug  Administration,  10903  New  Hampshire  Ave.,  Bldg.  66,  rm. 
1613,  Silver  Spring,  MD  20993,  301-796-6639,  email: 

Shanika .  Craig  ©fda.hhs.  gov. 


Natasha  Facey,  Center  for  Devices  and  Radiological  Health,  Food  and 
Drug  Administration,  10903  New  Hampshire  Ave.,  Bldg.  66,  rm. 
1544,  Silver  Spring,  MD  20993,  301-796-5290,  email: 

A/a  tasha.  Facey  @  fda.  hhs.  gov. 


National  Mammography  Quality  Assurance  Advisory  Committee. 
Dental  Products  Panel. 

Hematology  and  Pathology  Devices  Panel. 

Orthopaedic  and  Rehabilitation  Devices  Panel. 

Technical  Electronic  Product  Radiation  Safety  Standards  Committee. 
Anesthesiology  and  Respiratory  Therapy  Devices  Panel. 
Gastroenterology  and  Urology  Devices  Panel. 

Microbiology  Devices  Panel. 

Obstetrics  and  Gynecology  Devices  Panel. 

Radiological  Devices  Panel. 

Device  Good  Manufacturing  Practice  Advisory  Committee. 

General  Hospital  and  Personal  Use  Devices  Panel. 

Immunology  Devices  Panel. 

Ophthalmic  Devices  Panel. 

Neurological  Devices  Panel. 


Federal  Reuisler/ Vol.  78,  No.  26 /Thursday,  February  7,  2013 / Notices  9061 


Table  1— ' 

Continued 

Contact  person 

Committee/certain  device  panels  of  the  medical  devices  advisory  com¬ 
mittee 

Pamela  D.  Scott,  Center  for  Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  10903  New  Hampshire  Ave.,  Bldg.  66,  rm. 
5406,  Silver  Spring,  MD  20993,  301-796-5433,  email: 

PamelaD.Scott@fda.hhs.gov. 

Medical  Devices  Dispute  Resolution  Panel. 

Jamie  Waterhouse,  Center  for  Devices  and  Radiological  Health,  Food 

Circulatory  System  Devices  Panel. 

and  Drug  Administration,  10903  New  Hampshire  Ave.,  Bldg.  66,  rm. 

Ear,  Nose  and  Throat  Devices  Panel. 

1544,  Silver  Spring,  MD  20993,  301-796-3036,  email; 

General  and  Plastic  Surgery  Devices  Panel. 

Jamie.  Waterhouse@fda.hhs.gov. 

Molecular  and  Clinical  Genetics  Devices  Panel. 

SUPPLEMENTARY  INFORMATION:  1.  Vacancies 

FDA  is  re(iiiestiii}>  nominations  of 
voting  meinl)(!rs  for  vacancies  listed  as 
follows: 


Table  2 


Committee/panel  expertise  needed 

Current  and 
upcoming 
vacancies 

Approximate  date 
needed 

Anesthesiology  and  Respiratory  Therapy  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — 
Anesthesiologists,  pulmonary  medicine  specialists,  or  other  experts  who  have  specialized  interests  in 
ventilator  support,  pharmacology,  physiology,  or  the  effects  and  complications  of  anesthesia. 

3 

December  1,  2013. 

Circulatory  System  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — Interventional  cardiolo¬ 
gists,  electrophysiologists,  invasive  (vascular)  radiologists,  vascular  and  cardiothoracic  surgeons,  and 
cardiologists  with  special  interest  in  congestive  heart  failure. 

1 

July  1,  2013. 

Dental  Products  Panel  of  the  Medical  Devices  Advisory  Committee — Dentists,  engineers  and  scientists 
who  have  expertise  in  the  areas  of  dental  implants,  dental  materials,  periodontology,  tissue  engineer¬ 
ing,  and  dental  anatomy. 

3 

November  1,  2013. 

Ear,  Nose  and  Throat  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — Otologists, 
neurotologists,  audiologists. 

3 

November  1,  2013. 

Gastroenterology  and  Urology  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — T ransplant 

3 

Immediately. 

specialists,  gastroenterologists,  urologists  and  nephrologists. 

2 

January  1,  2014. 

General  and  Plastic  Surgery  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — Surgeons 
(general,  plastic,  reconstructive,  pediatric,  thoracic,  abdominal,  pelvic  and  endoscopic);  dermatolo¬ 
gists;  experts  in  biomaterials,  lasers,  wound  healing,  and  quality  of  life;  and  biostatisticians. 

2 

September  1,  2013. 

General  Hospital  and  Personal  Use  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — Inter¬ 

1 

Immediately. 

nists,  pediatricians,  neonatologists,  endocrinologists,  gerontologists,  nurses,  biomedical  engineers  or 
microbiologists/infection  control  practitioners  or  experts. 

3 

January  1,  2014. 

Hematology  and  Pathology  of  the  Medical  Devices  Advisory  Committee — Hematologists  (benign  and/or 
malignant  hematology),  hematopathologists  (general  and  special  hematology,  coagulation  and  home¬ 
ostasis,  and  hematological  oncology),  gynecologists  with  special  interests  in  gynecological  oncology, 
cytopathologists,  and  molecular  pathologists  with  special  interests  in  development  of  predictive  and 
prognostic  biomarkers. 

4 

March  1,  2013. 

Immunology  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — Persons  with  experience  in 

1 

Immediately. 

medical,  surgical,  or  clinical  oncology,  internal  medicine,  clinical  immunology,  allergy,  molecular 
diagnostics,  or  clinical  laboratory  medicine. 

1 

March  1,  2013. 

Medical  Devices  Dispute  Resolution  Panel  of  the  Medical  Devices  Advisory  Committee — Experts  with 
broad,  cross-cutting  scientific,  engineering,  clinical,  analytical  or  mediation  skills  who  are  familiar  with 
the  materials  and/or  operating  mechanisms  related  to  addressing  complex  or  contested  scientific 
issues. 

Microbiology  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — Infectious  disease  clinicians. 

1 

October  1,  2013. 

1 

Immediately. 

e  g.,  pulmonary  disease  specialists,  sexually  transmitted  disease  specialists,  pediatric  infectious  dis¬ 
ease  specialists,  experts  in  tropical  medicine  and  emerging  infectious  diseases,  biofilm  development; 
mycologists;  clinical  microbiologists  and  virologists;  clinical  virology  and  microbiology  laboratory  di¬ 
rectors,  with  expertise  in  clinical  diagnosis  and  in  vitro  diagnostic  assays,  e  g.,  hepatologists;  molec¬ 
ular  biologists. 

3 

March  1,  2013. 

Molecular  and  Clinical  Genetics  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — Experts  in 
human  genetics  and  in  the  clinical  management  of  patients  with  genetic  disorders,  e  g.,  pediatricians, 
obstetricians,  neonatologists.  Individuals  with  training  in  inborn  errors  of  metabolism,  biochemical 
and/or  molecular  genetics,  population  genetics,  epidemiology  and  related  statistical  training,  and  clin¬ 
ical  molecular  genetics  testing  (e.g.,  genotyping,  array  CGH,  etc.)  Individuals  with  experience  in  ge¬ 
netics  counseling,  medical  ethics  are  also  desired,  and  individuals  with  experience  in  ancillary  fields 
of  study  will  be  considered. 

2 

June  1,  2013. 

Neurological  Devices  Panel  of  the  Medical  Devices  Advisory  Comm/ftee— Neurosurgeons  (cerebro¬ 
vascular  and  pediatric),  neurologists  (stroke,  pediatric,  pain  management,  and  movement  disorders), 
interventional  neuroradiologists,  psychiatrists,  and  biostatisticians. 

1 

December  1,  2013. 
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Committee/panel  expertise  neetjed 

Current  and 
upcoming 
vacancies 

Approximate  date 
needed 

Obstetrics  and  Gynecology  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — Experts  in 
perinatology,  embryology,  reproductive  endocrinology,  pediatric  gynecology,  gynecological  oncology, 
operative  hysteroscopy,  pelviscopy,  electrosurgery,  laser  surgery,  assisted  reproductive  technologies, 
contraception,  postoperative  adhesions,  and  cervical  cancer  and  colposcopy;  biostatisticians  and  en¬ 
gineers  with  experience  in  obstetrics/gynecology  devices;  urogynecologists;  experts  in  breast  care; 
experts  in  gynecology  in  the  older  patient;  experts  in  diagnostic  (optical)  spectroscopy;  experts  in 
midwifery;  labor  and  delivery  nursing. 

2 

February  1,  2013. 

Ophthalmic  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — Ophthalmologists  specializing 
in  cataract  and  refractive  surgery  and  vitreo-retinal  surgery,  in  addition  to  vision  scientists,  optom¬ 
etrists,  and  biostatisticians  practiced  in  ophthalmic  clinical  trials. 

2 

November  1,  2013. 

Odhopaedic  and  Rehabilitation  Devices  Panel  of  the  Medical  Devices  Advisory  Committee — Ortho¬ 
pedic  surgeons  (joint,  spine,  trauma,  and  pediatric);  rheumatologists;  engineers  (biomedical,  bio¬ 
materials,  and  biomechanical);  experts  in  rehabilitation  medicine,  sports  medicine,  and  connective 
tissue  engineering;  and  biostatisticians. 

3 

September  1,  2013. 

Radiological  Devices  Panel  of  the  Medical  Devices  Adv/so/y— Physicians  with  experience  in  general 
radiology,  mammography,  ultrasound,  magnetic  resonance,  computed  tomography,  other  radiological 
subspecialties  and  radiation  oncology;  scientists  with  experience  in  diagnostic  devices,  radiation 
physics,  statistical  analysis,  digital  imaging  and  image  analysis. 

2 

February  1, 2013. 

Device  Good  Manufacturing  Practice  Advisory  Comm/ffee— Vacancies  include  a  public  representative 
and  a  government  representative. 

2 

June  1,  2013. 

National  Mammography  Quality  Assurance  Advisory  Committee — Physicians,  practitioners,  or  other 
health  professionals  whose  clinical  practice,  research  specialization,  or  professional  expertise  include 
a  significant  focus  on  mammography. 

1 

February  1,  2013. 

Technical  Electronic  Product  Radiation  Safety  Standards  Advisory  Committee — Vacancies  include  gen¬ 
eral  public  representative  and  a  government  representative. 

2 

January  1,  2014. 

II.  Functions 

A.  M(^dic(il  Dcvicf^s  Advisory  Comiuitteo 

'I’lu!  committee  reviews  ami  evaluates 
(lata  on  the  sahity  and  elTectiveiuj.ss  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation.  The  ])anels  engage  in  a 
mnnher  of  activities  to  fulfill  tin; 
functions  of  what  the  F(uleral  Food. 
Drug,  and  Cosmetic  Act  (the  FD&(]  Act) 
envisions  for  device  advisory  panels. 
With  the  exce])tion  of  the  Medical 
Diivices  Dis])ute  Resolution  Panel.  (!ach 
panel,  according  to  its  sp(;cialty  area 
performs  the  following  duties:  (1) 
Advisees  the  Commissioner  of  Food  and 
Drugs  (the  Commissioner)  regarding 
recommended  classification  or 
r(H:lassification  of  devices  into  one  of 
three  rt;gnlatory  categories,  (2)  advises 
on  any  possible  risks  to  health 
associated  with  the  use  of  (hwices,  (3) 
advises  on  formulation  of  product 
development  protocols,  (4)  revienvs 
jiremarket  approval  aj)j)lications  for 
medical  devices,  (.‘i)  reviews  guidelines 
and  guidance  documents,  (6) 
recommends  exemption  of  c(!rtain 
devices  from  the  a])])lication  of  portions 
of  the  FD&(i  Act,  (7)  advis(;s  on  the 
nec(;.ssity  to  ban  a  device;,  and  (8) 
res])onds  to  reejnests  from  the  Agency  to 
r(;view  and  make  recommendations  on 
sp(!cific  i.ssu(;s  or  problems  concerning 
the  safety  and  effect iven(;ss  of  devices. 
With  the  (;xception  of  the  Medical 
Devices  Dispute  Resolution  Panel,  (;ach 


panel,  according  to  its  s])(;cialty  area, 
may  also  make  ajjpropriate 
recommendations  to  the  (iommi.ssioner 
on  i.ssues  r(;lating  to  the  d(;sign  of 
clinical  studi(;s  r(;garding  the  safety  and 
effectiveness  of  marketed  and 
investigational  devices. 

The  Dental  Products  Panel  also 
functions  at  times  as  a  dental  drug 
panel.  The  functions  of  the  dental  drug 
pam;!  are  to  evaluate  and  recommend 
whether  various  prescription  drug 
l)roducts  should  he  changed  to  over-the- 
counter  .status  and  to  evaluate  data  and 
make  r(;commendations  concerning  the 
aj)j)roval  of  new  dental  drug  jjroducts 
for  human  use. 

The  Medical  Devices  Dispute 
Re.solution  Panel  provides  advice  to  the 
Commissioner  on  comph;x  or  conte.sted 
scientific  issues  between  FDA  and 
medical  device  spon.sors,  applicants,  or 
manufacturers  relating  to  sjjecific 
])roducts,  mark(;ting  aj)i)lications, 
regulatory  decisions  and  actions  by 
FDA.  and  Agency  guidance  and 
policies.  Tin;  panel  makes 
r(;comm(;ndations  on  issues  that  are 
lacking  r(;.solntion,  are  highly  comj)lex 
in  nature,  or  result  from  challeng(;s  to 
r(;gular  advisory  panel  proceedings  or 
Agency  decisions  or  actions. 

B.  N(dion(d  Mommogrophv  Qaeditv 
Assurance!  Advisory  Committee! 

The  functions  of  the  committee  are  to 
advise  FDA  on  the  following  topics:  (1) 
Developing  apj)ropriate  (pialitv 


standards  and  r(;gulations  for 
mammography  faciliti(;s;  (2)  d(;veloping 
ap])ropriate  .standards  and  r(;gulation.s 
for  bodies  accrediting  mammograj)by 
faciliti(;.s  under  this  ])rogram;  (3) 
develo])ing  regulations  with  respect  to 
sanctions;  (4)  (hneloping  proc(;dur(;.s  for 
monitoring  compliance  with  standards; 
(.'ll  establishing  a  m(;chani.sm  to 
inv(;.stigate  consumer  comj)laints:  (6) 
reporting  new  developments  concerning 
biHxist  imaging  that  should  be 
con.siden;d  in  the  oversight  of 
mammogra])by  facilities:  (7) 
determining  whether  th(;re  exi.sts  a 
.shortage  of  mammograj)hy  facilities  in 
rural  and  health  professional  shortage 
areas  and  determining  the  effects  of 
personnel  on  access  to  the  services  of 
such  facilities  in  such  areas;  (8) 
determining  whether  there  will  (;xi.st  a 
sufficient  number  ofm(;dical  physicists 
after  October  1 .  1 99‘):  and  (9) 
determining  the  costs  and  benefits  of 
compliance  with  these  recpiirements. 

C.  Device  Gennl  Mann  feted  nring  Preiedwe 
Aeivisenv  Committee 

The  functions  of  the  committee  are  to 
revi(;w  propo.sed  regidations  issuance 
r(;garding  good  mannfactnring  j)ractices 
governing  the  methods  used  in,  and  the 
faciliti(;s  and  controls  used  for, 
manufacture,  packaging,  storage, 
installation,  and  .servicing  of  devices, 
and  to  make  recommendations 
regarding  the  feasibility  and 
reasonableiKJ.ss  of  those  propo.sed 
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regulations.  The  coniinittee  also  nniews 
and  makes  recommendations  on 
projKj.sed  guidelines  developcid  to  assist 
the  medical  device  indu.strv  in  meeting 
the  good  manuiacturing  jjractice 
nuiuinunents.  and  provides  advic(i  with 
n!gard  to  any  j)(!fition  submitted  by  a 
manufacturer  for  au  exemption  or 
variance  from  good  manufacturing 
practice  regulations. 

Section  .')2()  of  the  Act.  (21 

D.S.t;.  3(i0j),  as  ameiuhul,  provid(!s  that 
the  Device  (a)od  Manufacturing  Fracticc; 
Advisory  (Committee  shall  he;  comj)osed 
of  nine  members  as  follows:  (1)  'I'liree  of 
the  members  shall  he  aj)])ointed  from 
persons  who  are  officers  or  employees 
of  any  Federal.  State,  or  local 
government:  (2)  two  shall  he 
representatives  of  the  interests  of  the 
device  manufacturing  industry:  (3)  two 
shall  he  representatives  of  the  interests 
of  physicians  and  other  luialth 
professionals:  and  (4)  two  shall  he 
representatives  of  the  intenests  of  the 
gcmeral  |)ut)lic. 

/).  Tarhnicdl  Hloctronic  Product 
Podiotion  Sofclv  Stondords  (Committee 

The  function  of  the  committee  is  to 
|)rovide  advice  and  consultation  on  the 
technical  feasihilitv,  nuisonahleness, 
and  |)raclicahility  of  performance 
.standards  for  (dectronic  ])roducts  to 
control  the  emi.ssion  of  radiation  from 
such  products.  The  committee  mav 
nicommeud  ehictronic  product  radiation 
.safety  .standards  for  consideration. 

Section  .534(f)  of  the  FD&(i  Act  (21 
U.S.C^  3(i()kk(n).  as  amemhul  hv  the  Safe 
Miidical  Devices  Act  of  l‘)h(),  ])rovides 
that  the  Technical  Electronic  Product 
Radiation  Safety  Standards  ('.ommittee 
int:lude  five;  memhers  from 
governmental  Agencies,  including  State 
or  Federal  Clovernnumts:  fi\’(;  memhers 
from  tlu;  affected  industries:  and  five 
memhers  from  the  general  puhlic,  of 
which  at  least  one  shall  he  a 
representative  of  organized  labor. 

III.  Qualifications 

A.  Panels  of  the  Medical  Devices 
Advisoiv  Committee 

Persons  nominated  for  memhershij) 
on  the  panels  .should  have  adecjuately 
diversified  experience  approjjriate  to 
the  work  of  the  |)anel  in  such  fields  as 
clinical  and  admini.strative  medicine, 
engineering,  biological  and  physical 
sciences,  stati.stics.  and  other  related 
j)rofession.s.  The  nature  of  specialized 
training  and  experience  neces.sarv  to 
qualify  the  nominee  as  an  exjjert 
suitable  for  appointment  may  include 
experience  in  medical  practice, 
teaching,  and/or  research  relevant  to  the 
field  of  acti>’ity  of  the  panel.  The 


particular  needs  at  this  time  for  each 
panel  are  listed  in  section  1  of  this 
document.  The  term  of  office  is  U])  to  4 
years,  d(;])ending  on  the  ajjpointiiKjnt 
date. 

li.  Matioiud  Mammograi)hy  Qaeditv 
Assurance  Advisory  Committee 

Per.sons  nominated  for  memhershii) 
should  he  i)hysicians.  practitioners,  and 
other  health  |)roie.ssional.s.  whose; 
clinical  practit;(;,  re.search 
specialization,  or  ])rofessional  exjeertise 
include  a  significant  focus  on 
mammography  and  individuals 
identified  with  consumer  interests.  Prior 
experience  on  Federal  ]nihlic  advi.sorv 
committees  in  the  same  or  similar 
subject  areas  will  also  he  con.sid(;red 
relevant  professional  expertise. 

The  particular  needs  at  this  time  for 
this  committee  are  list(;d  in  section  I  of 
this  document.  'I'he  term  of  oific:e  is  up 
to  4  years,  d(;pending  on  the 
a])])ointment  date. 

C.  Device  Cood  Manufacturing  Practice 
Advisory  Committee 

P(;r.son.s  nominat(;d  for  m(;mt)(;rshi])  as 
a  health  professional  or  officer  or 
employ(;(;  of  any  Fed(;ral.  .State,  or  local 
government  should  have  knowledge  of 
or  expertise;  in  any  oiu;  or  more;  e)f  the; 
fe)lle)wing  areas:  Quality  iissurane:e; 
e:e)ne:e;rniug  the;  ele;sign.  maiudae:ture;. 
anel  u.se  e)f  me;elie:id  ele;vie:e;.s.  Te)  he; 
eligible;  fe)r  se;le;e:tie)n  <is  a  re;pre;.se;ntative; 
e)f  the;  ge;ne;ral  ped)lie:,  ne)mine;e;.s  sheeulel 
pe).sse;.ss  iq)pre)])riate;  eiualifie:atie)ns  te; 
unele;rstanel  anel  e:e)ntrihute;  te;  the; 
e:e)mmitle;e;’s  wenk.  The;  |)artie:edar  ne;e;el.s 
at  this  time;  fe)r  this  e:e)mmitte;e;  are;  listeel 
in  se;e:tie)n  I  e)f  this  ele)e:ume;nt.  The  term 
e)f  e)ffie:e;  is  up  te;  4  ye;ar.s,  ele;))e;neling  on 
the;  ap])e)intment  elate. 

D.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 

Pe;r.se)n.s  neeminateel  shoulel  he 
tee:hnie:ally  epialifieel  by  training  anel 
expe;rie;ne:e;  in  enie;  or  meere  fielels  of 
se:ie;nce  eer  e;ngine;e;ring  a])plie;ahle;  te; 
e;le;c:tre)nie:  pre)elu':t  raeliatie)n  safe;ty.  I  he 
])artie:ular  ne;e;el.s  at  this  time  fe)r  this 
e:e)mmitte;e;  are;  li.ste;ei  in  .se;e;tion  1  e)f  this 
ele)e:ume;nt.  The;  term  e)f  e)ffie:e;  is  u])  te)  4 
ye;ar.s,  elepeneling  eni  the;  ap|)e)intme;nt 
elate;. 

IV.  Nomination  Procedures 

Any  inte;re;ste;el  pe;rse)n  may  nenninate; 
erne  or  me)re;  epialifieel  ])e;r,se)n.s  feir 
memher.ship  on  erne  eir  meire;  eif  the; 
aelvisory  jianels  eir  aelviseirv  e:e)mmitte;e;s. 
.Self-nemiinatiems  are;  al.so  ae;e:e])te;el. 
Neiminatiems  must  ine:luete;  a  e:urre;nt, 
e.eimplete  resume  eir  e:urrie:ulum  vitae  feir 
e;ae:h  neiminee,  anel  their  e:urre;nt 
business  aeielre;s.s  anel/eir  henne;  adelre;.ss. 


telephone  numhe;r.  anel  email  aelelre;ss  if 
avaihihle.  Neiminatiems  must  .spe;e:ify  the; 
aelviseiry  pane;l(.s)  or  aelviseiry 
e:e)mmitte;e;(s)  feir  whie:h  the;  nemiinee  is 
re;e:e)mmenele;el.  Neiminatieins  must  alsei 
ae:kne)wle;elge;  that  the  ne)mine;e;  is  aware; 
e)l  the;  nominatiem  unless  se;lf- 
ue)minate;el.  FDA  will  ask  peitential 
e:anelielate;s  tei  ])re)viele;  eletaileel 
infeirmatiem  e:e)ne:e;rning  sue:!)  matte;rs 
re;late;el  to  finaue:ial  heilelings, 
empleiyment,  anel  rese;are:h  grants  anel/eir 
e;e)ntrae:ts  tei  ])ermit  evaluatiem  e)f 
peissilile  se)nre:e;.s  eif  e;onnie;t  eif  intere;st. 

This  ne)tie:e;  is  i.ssueel  unele;r  the; 

Feeleral  Aelvisory  ("ommitle;e  Ae:t  (.5 
l)..S.C.  a])]).  2)  anel  21  (3<'R  part  14 
re;lating  te)  aelvi.se)ry  ce)mmitte;es. 

I)ate;el:  Mihreiarv  1, 2013. 

)ill  llartzle;r  \Vanie;r, 

Acting  Associate  Conunissianer  for  Special 
A  ledi cal  Progra ms. 

|1K  Doc.  2(n:!-()27‘):i  f'ihid  2-(i-i:i:  am] 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meetings 

Pursnant  te)  se;e:tion  l()(el)  e)f  the; 

Feeleral  Aelviseerv  (4)mmitte;e;  Ae;t,  as 
ame;nele;el  (.5  IJ.S.(^  A])p.),  ne)tie:e  is 
he;re;hy  give;n  of  the;  following  me;e;tings. 

The;  me;e;ting.s  will  he;  e)pe;n  te)  the; 
piihlie:  as  inelie:ate;el  heleew,  with 
atte;nelane:e  limiteel  te)  s|)ae;e  available. 
Inelivielnals  whe)  plan  te)  attenel  anel 
neeel  spe;e:ial  a,s.sistane:e;,  sue:h  as  sign 
language  inte;r])re;tation  e)r  e)ther 
reasonable  ace:e)mme)elations.  shonlel 
neetifv  the;  Contae:!  Pe;r.son  lisle;el  he;le)w 
in  aelvane:e;  of  the  me;e;ting. 

The  me;eting.s  will  he;  e:le)se;el  te)  the; 
pnhlie:  in  acce)relane:e  with  the; 

))rovisie)ns  se;t  fe)rth  in  .see;tions 
.5.52h(e:)(4)  anel  .5.52h(c)(6),  Title;  .5  U.S.C.. 
as  ameneleel.  The;  grant  applie;atie)ns  anel 
the;  elise'.ussions  ceeulel  eli.se:le)se 
e:e)nfiele;ntial  traele  .se;e:re;t.s  e)r  e;onnne;re:ial 
pre)pe;rty  sue:h  as  patentable  material, 
anel  personal  information  e:e)ne:e;rning 
inelivielnals  as.se)e:iate;el  with  the  grant 
ai)j)lie;atie)n.s,  the;  eli.se:le).sure;  e)f  whie:h 
we)ulel  c:e)nstitute;  a  e:le;arly  nnwarranteel 
invasie)))  e)f  ])e;r,se)nal  ])rivcic:v. 

.\’ame  of  Committee:  National  Insliliite;  of 
Dialiedes  anel  ni”e;sliv(;  anel  Ki(lne;v  Dis(;ase;s 
Initial  Re;vi(;\v  (aenij):  KiehK;y.  llr()le)gi(;  anel 
I  le;in:ite)le)gie;  Dise;cise;s  1)  .Siil)e:e)n)n)ille;e;. 

Date:  Mare;h  .5-7.  2013. 

Open:  Mare:li  .5.  2013.  4:00  |).n).  te)  4:30 
)).n). 

Agen(la:'l'o  re;vie;\v  |)re)e:e;etnre;s  anel  eiise:nss 
])e)lie;y. 
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PIdca:  Enil)assy  Suites  at  tlie  (3u;vv  (liasc; 
I’avilion.  4300  Military  Road  N\V., 
Wasliington,  IXi  2001.'). 

('Aosed:  March  .').  2013.  4:30  ]).m.  to  8:00 
p.in. 

Agaiuldi'Vo  review  and  evaluate  grant 
applications. 

PIdcir  Embassy  .Suites  at  tlu;  (ilun  y  Chasi; 
Pavilion.  4300  Military  Road  N\V.. 
Washington.  IXi  2001.'). 

(Aasad:  March  0.  2013.  8:00  a. in.  to  .'):00 
|).m. 

Agandd:  'I'd  review  and  <!valuate  grant 
ajiplications. 

Place:  Embassy  .Suites  at  the  (ihevv  (liase 
Pavilion.  4300  Military  Road  NW.. 
Washington.  DC!  2001.'). 

Closed:  March  7.  2t)13.  8:00  a.m.  to  12:00 
]).in. 

Ageiidd:'\'o  review  and  evaluate  grant 
applications. 

P/oce;  Emhassv  .Suites  at  the  (die\’v  (lhase 
Pavilion.  4300  Military  Road  NW.. 
Washington.  D('.  2001.'). 

Conidcl  Person:  Barbara  A.  Woynarowska. 
Ph.ll..  .Scientific  Review  Administrator. 
Review  Branch.  DEA.  NIDDK.  National 
Institutes  ol’Ilealth.  Room  7.')4.  0707 
Democracy  Boulevard.  Bethesda.  MD  20802- 
.'14.'12,  (301)  402-7172. 
\yoyndro\vskdh@niddk.nih.<’o\'. 

Nome  of  Coininillee:  National  Institute  ol 
Diabetes  and  Digestive  and  Kidney  Discuises 
Initial  Review  (Jroup;  Diabetes. 

Endocrinology  and  Metabolic  Diseases  B 
.Suheommittee. 

Dale:  March  (>-8.  2013. 

Open:  March  (i.  2013.  ,'):30  p.m.  to  0:00 
p.m. 

A^enddi'l'i)  review  ])rocedures  and  discuss 
policy. 

Place:  Residence  Inn  Bethesda.  7335 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

(Aosed:  March  0.  2013.  0:00  i).m.  to  !):00 
|).m. 

Af’endcr.'Vo  review  and  evaluate  grant 
a|)pfications. 

P/oce;  Residence  Inn  Bethesda.  733,5 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

(Aosed:  March  7.  2013.  8:00  a.m.  to  5:00 
|).m. 

A<’endd:'\'o  review  and  evaluate  grant 
a])plications. 

P/fK;(?;  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

(Aosed:  Marc.h  8,  2013,  8:00  a.m.  to  5:00 
|).m. 

.4»cnf/n;  To  review  and  evaluate  grant 
ai)i)lications. 

P/nce;  Residence  Inn  Bethesda.  7335 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Conidcl  Person:  |ohn  !•’.  (lounaughton. 
Ph.D.,  (luel'.  (Chartered  (Committees  Section. 
Review  Branch,  DEA.  NIDDK.  National 
Institutes  ol  I  lealth.  Room  753.  0707 
Democraev  Boulevard.  Bethesda.  MD  20892— 
5452.  conndnf’litonj@exlrd.niddk.nili.<’ov. 

Name  of  Committee:  National  Institule  ol 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  (Croup;  Digestive  Diseases  and 
Nutrition  C  Suheommittee. 

Date:  March  13-15,  2012. 

Open:  March  13.  2013,  0:00  ji.m.  to  0:30 
]).m. 

Agenda: 'I'o  review  |)rocedur(!s  and  discuss 
jxilicy. 


Place:  Resid(!nc:e  Inn  Betluisda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

(Aosed:  March  13.  2013.  ():30  p.m.  to  8:00 
p.m. 

/Igeuf/u;  To  review  and  (ivaluate  grant 
applications. 

Place:  Residence  inn  Bethesda.  7335 
Wisconsin  Avenue,  Bethesda.  MD  2t)814. 

(Aosed:  March  14,  2013.  8:00  a.m.  to  5:00 
p.m. 

Agenda:'Vo  review  and  evaluate  grant 
applications. 

Place:  Rtisidence  Inn  BiMhesda,  7335 
Wisconsin  Avenue.  Betlujsda.  MD  20814. 

(Aosed:  March  15.  2013,  8:00  a.m.  to  5:00 
p.m. 

Agenda.'Vo  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  BcMhesda,  7335 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Robert  Wellner.  Ph.D.. 
.Sr:ientific  Review  Ofi'icer.  Review  Branch. 
DEA.  NIDDK,  National  Institutes  ol  Health. 
Room  700.  0707  Democracy  Boulevard. 
Bethesda.  MD  20892-5452.  r\\  l75w@nib.go\'. 
(Catalogue  ol  hederal  Domestic  Assistance 
Program  Nos.  !)3.847.  Diabetes, 

Endocrinology  and  Mcitiiholir:  Research: 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidnev  Diseases.  Urologv 
and  llematologv  Research.  National  Institutes 
ol  Health,  IIHS) 

Dated:  h'ehruary  1, 2013. 

David  Clary, 

Program  Aiudvst,  Office  ofPedend  Advisory 
Committee  Policy. 

|PK  Doc.  2()i:t-()2li94  I'iled  2-(i-i:i;  8:4.5  ani| 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pur.suant  to  .section  l()(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.5  IJ.S.C.  App.),  notice  is 
hereby  given  of  a  meeting  of  tlie 
Advisory  Committee  on  Research  on 
Women’s  Health. 

The  meeting  will  he  o])en  to  the 
juihlic,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommoclations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Maine  of  Committee:  Advisory  CoiuiuilUu! 
oil  Research  on  Women’s  Health. 

Date:  March  7.  2013. 

Time:  ?):()()  a.m.  to  5:00  |).m. 

/tgeuf/u;  The  Commillee  will  ])rovide 
advice  to  the  Office  of  Research  on  Women's 
Health  (ORWH)  on  ajipropriate  research 
activities  with  respect  to  women’s  health  and 
related  studies  to  he  undertaken  by  the 
national  research  institutes;  to  provide 
recommendations  regarding  ORWH 


activiti(!s:  to  nujet  the  mandates  of  the  office; 
and  for  discussion  of  scientific  issues. 

Place:  National  Institutes  of  I  lealth. 

Building  31.  Conference  Room  (i.  31  (Center 
Drive.  B(!lhesda,  MD  20892. 

Contact  Person:  .Susan  E  Maier.  Ph.D.. 
Deputy  Director.  Office  of  Research  on 
Women’s  Health.  0707  Dimiocracv  Plaza, 

Suite  400.  Bethesda.  MD  20817.  301-402- 
1 770,  Snsan.Maier@nih.gov. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page; 
\y\y\y4.od.nih.gov/or\yh/.  where  an  agenda 
and  any  additional  information  for  the 
meeting  will  he  posted  when  available. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  mitrance 
onto  the  NIH  camjius.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  shuttles 
will  he  inspected  before  being  allowed  on 
caiu|)us.  Visitors  will  he  asked  to  show  one 
form  of  identific:ation  (for  example,  a 
government-issued  photo  ID,  driver’s  license, 
or  ])assporl)  and  to  stale  the  pur])ose  olTheir 
visit. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Iniraiuural  Research 
Training  Award:  93.22.  Clinical  Research 
Loan  Repayment  Program  for  Individuals 
From  Disadvantaged  Backgrounds;  ‘13.232. 
Loan  Re|)ayment  Program  for  Research 
Cenerally:  93.39.  Academic  Re.search 
Enhancement  Award;  93.‘)3().  NIH  Acipnred 
hnnumodeficiency  .Syndrome  Research  Loan 
Rej)aymenl  Program;  93.187,  Undergraduate 
.Scholarship  Program  for  Individuals  Irom 
Disadvantaged  Backgrounds.  National 
Institutes  of  I  lealth.  I II  LS] 

Any  interested  person  may  fib!  written 
comments  with  the  committee  by  forwarding 
the  slalemeni  to  the  Contact  Pmson  listed  on 
this  notice.  The  slalmneni  should  include  the 
name,  address,  telephone  number  and  when 
ap])ficable.  the  business  or  ))rofessional 
affiliation  of  the  interested  |)(!r.son. 

Dated:  januarv  31.  2013. 

Carolyn  A.  Baum, 

Program  Analyst.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  2()13-()27()()  Filed  2-()-13;  8:45  and 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  suction  l()((l)  of  thu 
Fudural  Advisorv  Coininittuu  Act,  as 
iunondud  (.5  IL.S.C.  App.),  notice  is 
huruhv  given  of  the  following  meetings. 

The  meldings  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.'■).52b(c)(4)  and  .').'')2b(c)(()).  Title  .5  IJ..S.(:., 
as  amended.  The  grant  apjilieations  and 
the  di.scussions  could  di.sclo.se 
confidential  trade  .secrets  or  commercial 
property  such  as  patentable  material. 
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and  j)orsonal  infonnation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  ol  which 
wonld  constitute  a  clearly  nnwarrant(;d 
invasion  of  personal  privacy. 

\(inuf  ol  (Aniimiltaa:  (AMiler  lor  .Scicaitilic 
Revicnv  .S|)(!{:ial  Kinphasis  I’aiHd;  Nlfaiilair 
Ooiitlicl;  Risk.  Rnnaaition  and  iieallli 
ndiavior. 

Dote:  iMljniarv  18.  201. '1. 

I'inuf:  2:a()  i).ni.  to  4:00  p.in. 

Agrn(l(i:'\'o  rt;view  and  ovalnah!  grant 
applications. 

Place:  National  lnslitnl(!s  ol  I  leallli.  0701 
R(M:kl(ulg(!  Driven,  lielliosda.  Ml)  20802. 

( leleplione  (Andercaice  Oall). 

ConUict  Person:  Rdjocca  I  hairy.  Pli.I).. 
.Sc;i(aitil'i(:  Review  OITicer.  (’laiter  lor 
Scicaililic  Review.  National  Instil nies  ol 
Healtli.  0701  Rockledge  Drive.  Room  8222. 
M.SC  7808.  Helhesda.  MD  20802.  :501-43."j- 
1717.  lienivrPiimail.nih.gov. 

Tliis  nolice  is  tieing  pulilislHui  less  than  l.a 
days  prior  to  llie  meeting  due  to  llie  timing 
limilalions  imposed  liy  the  re\  iew  and 
limding  c:vcle. 

\'anie  ol  (ionuniltee:  (aaiter  Ibr  Sciiaitil'ic 
Review  .Special  Rinjiliasis  Ranel:  .Mianlier 
(^onilict:  Auloimnmne  and  Inleclioiis 
Diseases. 

Dale:  March  1. 2018. 

Time:  8:00  p.m.  to  0:80  p.m. 

Agemhr'l'o  review  and  evaluate  grant 
ap|)lications. 

Place:  National  Institutes  ol  1  lealth.  0701 
Rockledge  Drive.  Ilethesda.  MD  20802. 
('rele|)lione  (amleriaice  (iall). 

(,'onlacl  Person:  Betty  llaydcai.  I’h.D.. 
.Scienlilic  Review  OITicer.  ('.cailer  for 
.Scicaililic  Review.  National  Instilnles  of 
Health.  0701  Rockledge  Drive.  Room  4201). 
M.SC  7812.  Bethesda.  MD  208')2.  801-485- 
1 228.  haydenhriesr. nih.gov. 

\'ame  ol  CJommillee:  ('.enter  lor  .Scicaililic 
Review  .S|)ec:ial  liini|)hasis  Panel:  RI-'A  RMl  1- 
0t)0:  rranslbrmative  ROl  Roadmap  Review. 

Pale:  Marc:h  4.  2018. 

Time:  8:00  a.ni.  to  0:00  p.m. 

/\gen(la:'Vo  review  and  evaluate  grant 
applic:alions. 

Place:  Hyatt  Regcaic.v  Bethesda.  One 
Bethesda  Metro  (deader.  7400  \Visc:c)nsin 
Avenue.  Bethesda,  MD  20814. 

(Contact  Person:  )ohn  L.  Bowca’s.  Ph.D.. 
.Sc:icaitil'ic:  Review  OH’ic:er.  (aaiter  Tor 
.Sc:icailiTic  Review.  National  Institutes  oT 
Health.  0701  Roc.klcalge  Drive.  Room  4170. 
M.SC.  7800.  Bethesda.  MD  208<,)2.  (801)  48.5- 
1 725,  ho\versj®csr. nih.gov. 

Xame  ol  (iommitlee:  ('.enter  Ibr  .ScicaitiTic: 
Review  .Spec:ial  Rmphasis  Panel:  (;anc:ca' 
Diagiioslic:s  and  'rrealmcaits  (CIDT)  .SBIR/ 
.STTR. 

Dale:  Marc:h  4-5.  2018. 

Time:  8:00  a. in.  to  5:00  |).ni. 

Agemhr'l'o  review  and  evaluate  grant 
ap|)lii:alions. 

Place:  Wyatt  Regcaic:y  Bethesda.  One 
Bethesda  Mc;tro  Ccaiica’.  7400  \Visc:cmsin 
Avcaiue.  Bethesda.  MD  20814. 

C.onlacl  /Vr.son;  Zhang-Zhi  Hu.  MD. 
.Sc:icailific:  Review  OITic:er.  Ccaiter  for 
.Sc:icailiTic:  Review.  National  Institutes  of 
Health.  0701  Rc)c:klcalge  Drive.  Room  0180, 


M.SC  7804.  Bethesda.  MD  20892.  (801)  594- 
2414,  hny.hnangih'jcsr. nih.gov. 

.\ame  ol  (iommillee:  Ccailca'  for  .Scicaililic: 
Review  .Special  Rniiihasis  Panel;  RPA  RMlI- 
000:  'rransforniative  ROl  Roachna])  Review. 
Dale:  Marc:h  4.  2018. 

Time:  H:t)(t  a. in.  to  l):00  p.m. 

.Igemla:  To  rciview  and  evaluate  grant 
ap])lic:alions. 

Place:  Hyatt  Regcaic:y  Bethesda,  One 
Bc!thescla  Metro  Ccailca-,  7400  Wisconsin 
,\vcauie.  Bethesda.  MD  20814. 

(ionlacl  /Va-.s'o;i.- )c)hn  I,.  Bowca's.  Ph.D.. 
.Sc:icaitific:  Review  OITic.ca',  Ccailca-  for 
.Sc:icaitific-.  Review,  Nalicaial  Inslilules  of 
Health.  0701  Rc)c;klcalge  Drive.  Room  4170. 
M.SC  7800.  Bethesda.  MD  208!)2.  (801 )  485- 
1 725.  howersj&csr. nih.gov. 

\’ame  of  (iommillee:  (xaitca-  for  .Sc:icailific: 
Review  .S|)ec:ial  lunphasis  Panel: 
l-'ellowshiiis:  Bic)])hysic:al,  Physiolc)gic:al. 
Pharniac;olc)gic:al  and  Biocaigineca-ing 
Ncairosc:icaic:e. 

Dale:  March  4.  2018. 

Time:  H:t)l)  a.ni.  to  ():00  |).ni. 

Agenda:  To  review  and  evaluate  grant 
applic:alions. 

Place:  Emhassv  .Suites  at  the  Cdievv  (diase 
Pavilion.  4800  Military  Road  NW.. 
Washington.  D(]  20015. 

(.'onlaci  Person:  josepli  (!  Rnclolph,  Ph.D.. 
Chief  and  .Sc:icailific:  Review  Offic:ca-.  C.entca- 
lor  .Sc:icailific:  Review,  National  Instilnles  of 
Health.  (>701  Roc:klcalge  Drive.  Room  5180. 
M.SC  7844.  Bethesda,  MD  20892,  801-408- 
90‘)8,  josephraiicsr. nih.gov. 

yjame  of  ('.ommUiee:  Ccailca-  for  .Sc:icailific: 
Review  .S|)ec:ial  lunphasis  Panel;  .Small 
Business:  Non-HIV  Mic.rohial  Vac:c:ine 
Devc;lc)|inuail. 

Dale:  Marc:h  4.  2018. 

Time:  8:80  a.ni.  to  5:00  ji.iii. 

Agenda:  To  review  and  evaluate  grant 
ap|)lic;atic)ns. 

Place:  Resicliaic:e  Inn  hy  Marrioll.  7885 
Wisc:cmsin  Avcaiue.  Bethesda.  MD  20814. 

('.oniaci  Person:  Scott  lakes,  Ph.D.. 
.Sc:icailific:  Review  ()ffic:ia-.  (kiiiter  Ibr 
Sc:iiaitific:  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive.  Room  41 ‘)8. 
M.SC  7812.  Bethesda,  MD  20892,  801-495- 
1 5t)0.  jakesse@mail.nih.gov. 

.\'ame  of  ('.ommiitee:  (Ccailca-  for  .Sc:icaitific; 
Review  .S|)ec:ial  Eni|)hasi.s  Panel;  .Small 
Business:  Biologic;al  Chcaiiisiry,  Biophysic:s, 
and  Drug  Disc:c)very. 

Dale:  Marc:h  4.  2018. 

'/'/me;  8:80  a.ni.  to  0:00  p.m. 

Agemhr'l'o  review  and  evaluate  grant 
ap|)licalions. 

Place:  Douhletrca;  Hotel  Bethesda. 
(Formerly  Holiday  Inn  .Sc;lca:l),  8120 
Wisc:c)iisin  Avcaiue.  Bethesda,  MD  20814. 

C.onlacl  /’er.so/i.- .Sergei  Rnvinov.  Ph.D.. 
.Sc:iiaitific:  Review  ()ffic:ca-,  (Ccailca-  for 
.Sc;ienlific:  Review.  National  Institutes  of 
Health.  0701  Roc:klcalge  Drive,  Room  4158. 
M.SC  780(i,  Bethesda,  MD  20892.  8t)l-185- 
1 180,  ruvinsei@csr.nih.gov. 

Name  of  Commillee:  (Ccailca-  for  .Sc:icailific 
Review  .S|)ia:ial  Fmphasis  Panel:  PAR  Panel: 
Fymphatic;.s  in  Health  and  Disease  in  the 
Digestive,  Urinary.  (;arclic)vasc:ular  and 
Pulmonary  Systcaus. 

Dale:  Marc:h  4-5,  2018. 


Time:  10:00  a.ni.  to  ():00  ji.ni. 

Agenda:  To  review  and  evaluate  grant 
applic:alions. 

Place:  National  Institutes  of  Health.  t)701 
Roc:kledge  Drive.  Bethesda.  MD  20892. 
(Virtual  Mcuiting). 

ConlacI  Person:  Pelca- )  Perrin,  Ph.D.. 
.Scicaililic  Review  ()ffic:ca-.  Ccailca-  for 
.Sc:icailific:  Review.  National  Institutes  of 
Health,  ()701  Roc:kleclge  Drive,  Room  2180. 
M.SC  7818.  Bethesda.  MD  20892.  (801)  48.5- 
0082.  iierri np@csr.nih.gov. 

Name  of  Commillee:  ('.enter  for  .Sc:icailific: 
Review  .S])ec:ial  Fmphasis  Panel:  Program 
Project:  Biof^ars.  a  .Sync:hrolron  .Slruc:lural 
Biology  Resourc:e. 

Dale:  Marc:h  4-1).  2018. 

Time:  0:00  ii.ni.  to  1:00  ]).ni. 

Agenda:  To  review  and  evaluate  grant 
a])|)lic:alion.s. 

Place:  Argonne  Cuesl  I  louse.  tt700  .S  (^ass 
Avcaiue.  Lcanonl.  IF  00489. 

ConlacI  Person:  Nuria  F  A.ssa-Munt.  Ph.D.. 
.Sc:icailific:  Review  ()ffic:ca-.  (aaitca-  for 
.Sc:icaitific;  Rex  iew,  National  Institutes  of 
Health.  0701  Roi:klcalge  Drive.  Room  4104. 
M.SC  7800.  Belhe.scla.  MD  20892.  (801)  451- 
1 828.  assamnmi@csr.nih.gov. 

((Catalogue  of  Fcalca-al  Domestic:  Assislanc;e 
Program  Nos.  98.80().  (Comparative  Meclic:ine-, 
98.888,  Clinic:al  Researc:h.  98.800.  98.888. 
98.887.  ‘18.898-98. 890.  98.887-98.844. 
98.840-98.878.  98.892.  98.898.  National 
Institutes  of  Health.  HI  IS) 

Datcal:  Fehruary  1.  2018. 

Anna  SnoulTer, 

Depuly  Direclor.  Office  of  Federal  Advisory 
Commillee  Poliev. 

|1-'K  Doc.  2(ri:i-()2f)<)7  l-'ilecl  8:4.5  anil 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10((f)  of  the 
Federal  Advisory  (ioinrnittee  Act.  as 
amended  (.5  II.S.C.  App),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  closed  to  the 
public  ill  ac;c;ordance  with  the 
provisions  set  forth  in  sections 
.5.52h(c)(4)  and  .5.52h(c)((i),  Title  5  IJ.SC", 
as  amended.  The  grant  applic:ation.s  and 
the  discn.ssions  could  di.sclose 
confidential  trade  .secrets  or  t:ommercial 
jiroperty  such  as  jiatentahle  materials, 
and  jiersonal  information  concerning 
individuals  as.sot:iated  with  the  grant 
apjilications,  the  disclosure  of  which 
would  constitute  a  c:learly  unwarranted 
invasion  of  personal  privacy. 

.Name  of  Commillee:  Natiomil  Iiislilutci  on 
Drug  Ahusc!  .Spi!c:ial  Fm|)hasis  Paiicd;  The; 
Divc;rsily-]irc)mc)1iiig  Inslilulioiis  Drug  Ahusc; 
Rc;sc;arc:h  Program  (DID ARP). 

Dale:  Marc:h  28.  2018. 


<)()()() 
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Tinur.  1:00  ]).ni.  to  4:00  p.in. 

/i^wu/o.-To  nn  iow  and  (ivalualo  f>iant 
applications. 

PIdct;:  National  lnslilnl(!S  ot  I  loalth, 
NtMiroscionco  CicntcM’,  liOOl  lixccntivo 
Monicvard.  Kockvillo.  MD  20a.=i2.  ('rcdcipliono 
(ionidroncc!  (iail). 

('onldcl  Parson:  Nadine  Ro<>(;i's,  I’li.D.. 
Scionlilic  Kciview  OH'ict!)'.  OITicc  of 
Exlraimiral  Affairs.  National  Inslitulc  on 
Drug  Al)ns(!,  Nlll,  1)1  II  IS.  liOOl  lixocntivo 
nivd.,  Room  422!),  M.Sfi  !).^.^0.  Hctliosda,  Ml) 
20H!)2-!).t.'j0.  301-402-210.5. 
rogarsn2@ni(ld.niIi.go\'. 

((iatalogiK!  of  fcidcral  Doinostic  Assistance; 
Program  Nos.:  !)3.27!).  Drug  Abuse  and 
Addiction  Research  Programs.  National 
Inslilnt(;s  of  Health.  I II  IS) 

l)al(;d:  l''(;hruarv  1, 2013. 

Michelle  'rroiit, 

Proaidm  Analyst.  Offica  o)  Fadaral  Advisory 
(ionunitlaa  Policy. 

IfR  Doc.  2()13-()2(i!).5  Filed  2-(i-i;):  H:4.5  iiin| 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Biomedical 
Imaging  and  Bioengineering;  Notice  of 
Closed  Meeting 

Pursuant  to  section  l()((l)  ol  the 
h’ederal  Advisory  Couiinittee  Act,  its 
amended  (.5  II.S.C.  A])]).),  notice  is 
herein'  given  ot  the  following  meeting. 

The  meeting  will  he  clo.sed  to  the 
jnihlic  in  accordance  with  the 
provisions  set  forth  in  .set:tions 
.'i.'i2l)(c)(4)  and  .'5.'52l)(c)t(i).  Title  .h  IJ.S.C., 
as  amended.  The  grant  ajiplications  and 
the  discn.ssions  could  di.sclose 
confidential  trade  .secrets  or  commercial 
jiroperty  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  jirivacy. 

Ndina  of  (ionunitlaa:  National  hislilule  of 
l3iom(;di(:al  Imaging  and  Iiioongin(;(;ring 
.S])(;(:ial  Emjihasis  Panel:  P41  If'I'RH  review. 

Data:  March  11-13.  2013. 

7';m(.‘;  0:00  p.m.  to  12:00  ]).m. 

'I'o  revi(;\v  and  evalnah;  grant 
ajiplications. 

y^yoce;  I  lillon  Ilouslon  Plaza/Medical 
(ienli;!',  0033  'I'ravis  .Slrecit,  Iloiislon.  'I’X 
77030. 

(Jonidcl  Parson:  Manana  .Snkhar(;va.  Ph.l)., 
.S(:i(;nlifi(;  Riiview  Officer.  National  Institute 
of  Piomedical  Imaging  and  nio(;ngineering. 
National  ln.stilnl(;.s  of  Health.  0707 
D(;mocracy  Houlevard.  .Suite  9.50.  Pethesda. 
MH  20892.  301-4.51-3397. 
snkhdrain@indil.nih.<>o\'. 


I)al(;d:  F’(;hrnary  1,  2013. 

David  diary. 

Proyrnin  An(dyst.  Offica  of  Fadaird  Advisory 
Connnitlaa  Policy. 

|FK  Dec.  2(ll3-(l2(i<l()  Filed  2-(i-i:t:  8:4,5  and 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Secretarial  Commission  on  Indian 
Trust  Administration  and  Reform 

AGENCY:  Office  of  the  .Secrettiry,  Interior. 
ACTION:  Notice  of  meeting;  correction. 

SUMMARY:  The  Office  of  the  Secretary 
puhli.shed  a  document  in  the  Federal 
Register  of  )anuarv  28,  2013. 
announcing  that  the  .Secretarial 
Commission  on  Indian  Trust 
Administration  and  Reform  (the 
Commission)  will  hold  a  public  meeting 
on  F’ehruarv  12  and  13,  2013;  and  will 
host  a  youth  outreach  .session  on 
Fehi’uarv  11. 2013.  This  notice  corrects 
and  clarifies  the  location  of  the 
meetings. 

DATES:  The  Commission’s  ])uhlic 
meeting  will  begin  at  8  a.m.  and  end  at 
2:30  |).m.  on  February  12,  and  begin  at 
8  a.m.  and  end  at  4:30  ji-in.  on  Fehrnarv 
13,  2013.  Memhei’s  of  the  public  who 
wish  to  attend  in  per.son  should  R.SVP 
by  F(;hruarv  8,  2013,  to: 
triist(:()innus.sion@io.‘>.doi.<’ov  to  ensure 
adiKpiate  meeting  jiackids  will  he  made 
available.  Members  of  tin;  public  who 
wish  to  ])artic:ipate  via  teleconference 
and/or  webinar  should  lesiiond  by 
February  8,  2013,  to: 
triisi(:oinmission@ios.(loi.<’()v  and 
information  on  how  to  regi.ster  will  he 
provided;  virtual  participation  is  limited 
to  100  participants.  The  Commission’s 
public  youth  outreach  se.ssion  will  he 
held  from  7  p.m.  to  9  p.m.  on  February 
11, 2013;  additional  information  will  he 
available  at:  http://iv\v\v. doi.gov/cobeII/ 
coiinnission/index.cfni. 

ADDRESSES:  The  public  meihing  on 
Fehrnarv  12  and  13,  2013,  will  l)e  held 
at  the  Hilton  .Seattle  Airjiort,  17820 
International  Blvd.,  Seattle,  Washington 
98188.  The  public  youth  outreach 
siLssion  will  he  held  at  the  University  of 
Washington,  .Samuel  E.  Kelly  Ethnic 
Cnltni'al  Ctmter,  3931  Biooklyn  Avenue 
NE.,  .Seattle,  Washington  9819.5.  We 
encoinage  you  to  R.SVP  to 
iriislcomnnssion@ios. doi.gov  by 
Fehrnarv  8,  201 3. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Designated  Federal  Official,  Lizzie 
Mar.sters,  Chief  of  Staff  to  the  Deputy 
Secretary,  Department  of  the  Interior, 


1849  C  Street  NW.,  Room  8118, 
Wa.shington,  DC  20240:  or  email  to 
Lizy.ieMarstHrs@ios.doi.gov. 

SUPPLEMENTARY  INFORMATION: 

Corrections 

In  the  PTuleral  Register  of  (annarv  28. 
2013.  in  the  ER  Doc.  .5829-.5830.  on 
page  .5829,  in  the  third  column,  correct 
the  location  listed  in  the  ADDRESSES 
.section  with  the  following: 

The  jnihlic  meeting  on  Fehrnarv  12 
and  13,  2013,  will  he  held  at  the  Hilton 
Seattle  Airport.  17820  International 
Blvd..  Seattle.  Washington  98188.  We 
encourage  you  to  R.SVP  to 
trustcoinniission@ios.doi.gov  by 
February  8,  2013.  The  public  youth 
outreach  .session  on  February  11,  2013 
will  he  held  at  University  of 
Wa.shington.  .Samuel  E.  Kelly  Ethnic 
Cultural  Center,  3931  Brooklyn  Avenue 
NE..  .Seattle,  Wa.shington  98195. 

l)at(;(l:  F’eliruary  4.  2013. 

David  ].  1  laves, 

Dapntv  SacratniT. 

|FK  Doc.  2()i;i-()27<l(i  Filed  2-(i-i:i:  8:45  ain| 
BILLING  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R6-ES-2012-N305;  FF06E13000- 
1 23-FXES1 1 1 30600000D2] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Enhancement  of  Survival 
Permit  Application;  Draft  Greater  Sage- 
Grouse  Umbrella  Candidate 
Conservation  Agreement  With 
Assurances  for  Wyoming  Ranch 
Management,  and  Environmental 
Assessment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability;  reque.st 
for  comments. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  .Service  (.Seivice),  are 
announcing  the  availahilitv  of  the 
following  documents  for  review  and 
comment  hv  the  public  and  Federal, 
Tiihal,  .State,  and  local  governments; 

•  Diaft  Greater  .Sage-grou.se  Umbrella 
Ciandidate  Con.servation  Agreement  with 
A.ssurances  for  Wvoming  Ranch 
Management  (Umbrella  CCAA),  and 

•  Draft  Environment  As.sessment  of 
the  Greater  .Sage-grouse  Umbrella 
Candidate  Con.servation  Agreement  with 
A.ssurances  for  \Vvoming  Ranch 
Management  (EA). 

The  Service  and  several  .State, 

Federal,  and  local  partners  jirepared  the 
draft  Umbrella  CCAA  to  provide 
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Wyoming  ranchers  with  tlie  oi)|)ortunity 
to  voluntarily  con.sorve  greater  sage- 
gronse  and  its  habitat  while  carrying  ont 
their  ranching  activities.  Ranchers  may 
ai)|)ly  lor  an  enhancement  of  survival 
|)(M'mit  under  the  FndangeriHl  Species 
Act  of  l‘)73.  as  amended  (IvSA).  hy 
agrcHiing  to  implement  certain 
conservation  measures  in  the  llmhrella 
(X^AA  that  aj)ply  to  their  properties. 
Pursuant  to  the  National  Environmental 
Policy  Act.  we  al.so  prepared  a  draft 
environmental  a.ssessment  (EA)  that 
analyzes  the  potential  impacts  to  the 
lunnan  environment  from  the  proi)osed 
llmhrella  (X^AA  and  alternatives  to  the 
action. 

DATES:  Written  comments  must  he 
submitted  by  March  11. 2013. 

ADDRESSES:  ScMul  written  comments  by 
U.S.  mail  to  Tyhir  Abbott.  Deputy  Field 
Sujiervisor,  Wyoming  Ecological 
.Services  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  5353  Yellowstone 
Road.  Suite  3()8A.  Uhevenne,  WY 
82000.  or  via  email  to 
\VyS(ig(i^r(ms(HX^A/\@l\vs.<>ov.  You  also 
mav  send  comments  hv  facsimile  to 
307-772-2358.  The  draft  (XIAA  and  EA 
are  available  on  our  Mountain-Prairie 
R(!gion  Ecological  Sin  vices  Web  siti!  at 
www'.fws.gov/wyonii nt^as/ .  You  al.so  may 
review  copies  of  these  documents 
during  regular  husine.ss  hours  at  tlu; 
Wyoming  Ecological  Services  Field 
{)ffic(?  (.s(U!  address  above;).  If  you  do  not 
have  access  to  the  W(;h  site  or  cannot 
visit  our  office,  you  may  reque.st  copies 
by  telephone  at  387-772-2374  ext.  231 
or  by  l(;tter  to  the  Wyoming  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 

Tvler  Abbott.  U.S.  Fish  and  Wildlife 
.Service,  307-772-2374  ext.  231; 
tyhnjibl)ott@f\vs.gov. 

SUPPLEMENTARY  INFORMATION:  Under  a 
Candidate  (Conservation  Agreement  with 
A.ssnrances  (CCAA).  partici))ating 
landowners  volnntarilv  unclertake 
management  activities  on  their  property 
to  enhance,  restore,  or  maintain  habitat 
h(;netiting  species  that  are  ])roposed  for 
listing  or  candidates  for  listing  under 
the  E.SA,  or  those  .speci(;s  that  may 
become  candidates.  A  (CCAA,  and  the 
suhseciuent  permits  that  are  issued 
pursuant  to  section  10(a)(1)(A)  of  tin; 
I'C.SA  (Ki  U.S.(C.  1531  (;t  se(i.),  (;ncourage 
jn  ivate  and  non-F(;deral  jiropertv 
owners  to  implement  conservation 
efforts  for  sjjecies  by  assuring  i)roj)erty 
owners  that  thev  will  not  he  subjected 
to  increased  land  use  r(;strictions  as  a 
result  of  efforts  to  attract  or  incr(;ase  the 
numbers  or  distribution  of  a  listed 
species  on  their  i)roj)erty  if  that  speci(;s 
becomes  listed  under  the  ESA  in  the 
future.  (XCAA  permit  aj)plication 


r(;(pnrements  and  issuance  criteria  are 
hnmd  in  50  (CFR  17.22(d)  and  17.32(d). 

On  March  23.  2010,  tin;  Service; 
det(;rmined  that  listing  the  great(;r  sage- 
grouse;  [(jcntrocnrciis  iirophasianiis) 
unele;r  tin;  E.SA  (10  U..S.(C.  1538)  w;is 
Wiirnmteel,  hut  pre;e:luele;el  by  the;  ne;e;el  te; 
cielelress  highe;r  prieerity  .spe;e:ie;s  first.  As 
re;.sidt.  the  II.S.  Fish  anel  Wilellife; 

.Se;rvie;e;,  in  e;e)e)relinatie)n  with  the; 
Wyeeming  Ce)ve;rne)r's  Offie:e;,  the;  Heire;au 
e)f  Eanel  Management,  the  Natural 
Re;.se)ure:e;s  (Ce)n.se;rvatie)n  .Se;rvie;e,  the; 
Wyeeming  De;partnn;nt  e)f  Agrieailture. 
Wyeeming  (Came  anel  Fish  De'partment. 
anel  the;  Wyeeming  Assenaatieen  e)f 
(Ce)n.se;rvatie)n  DistrieXs,  ele;ve;lope;el  a 
elraft  statewiele  umbrella  (C(CAA  ie)r 
rane;h  managi;ment.  The  intent  of  the; 
umbrella  (CC.AA  is  te)  use  voluntary, 
])re)ae;tive;  e:e)n.se;rvatie)n  me;a.sure;.s  te) 
re;elue:e  eer  re;me)ve  thre;ats  to  the  gre;ater 
.sage;-gre)eise;.  thereby  peetentially 
re;elucing  the;  ne;e;el  te)  list  the;  .spe;e:ie;.s. 

The;  elndt  umhre;lhi  (CCAA  e:e)ve;r.s  an  ;ire;a 
e)f  appre)ximate;ly  17  millieen  aeaes  e)f 
privately  e)wne;el  hmels  within  the;  range 
of  the  gre;<iter  sage-greeeise  in  Wye)ming. 

The;  elraft  eimhrella  (C(CAA  e:e)ntain.s  a 
e:e)mpre;he;n.sive;  me;nn  e)f  e;e)nse;rvatie)n 
me;asure;s  ele;.signe;el  te)  re;elue:e;  e)r  re;me)ve; 
e;ae:h  iele;ntifie;d  |)e)te;ntial  threeat  te)  the; 
gre;ate;r  sage;-gre)use;  th.it  may  eeeaair  e)n  :i 
rane:hing  e)])e;ratie)n  in  Wyeeming.  'I'liis 
appre)ae:h  alleews  e;<n;h  inte;re;.ste;el  rane:he;r 
te)  se;h;e;t  e:e)nse;rvatie)n  me;asnre;s  .spe;e;ifie: 
te)  the;ir  e)pe;ratie)n,  rather  than  re;e]uire; 
e;ae;h  partiea])<mt  te)  e;e)nfe)rm  te)  e)ne; 
pre;sea'iptive;  ae;tie)n.  A  |)rivate;  laneie)wne;r 
whe)  wi.she;s  to  e;nre)ll  in  the;  umbrella 
(C(CAA  we)ulel  eleveleep  a  .stre;amline;el 
inelivieluid  (CCCAA  leer  the  e;nre)lh;el 
preeperty.  Partner  age;ne:ie;.s  we)idel  assist 
the  hmelowner  in  .se;le;cting  the; 
e:onse;rvatie)n  me;a.sure.s  fre)m  the 
umbrella  (C(CAA  that  woidel  adelre.ss 
thre;at.s  oe;eau  ring  on  the  property  te)  he; 
enre)lleel.  Each  hineleewner  weeulel  submit 
their  inelivielual  CCAA  to  the;  .Se;rvice;  te) 
a])j)ly  fora  seeeXion  10(a)(1)(A)  permit  fe)r 
take;  of  the;  .sage;-gre)use;  ineaelental  te) 
e:e)nse;rvatie)n  anel  rane:hing  activities, 
shoidel  the;  .spen;ies  he;e:ome;  liste;el. 

The;  .Serviea;  anel  e)the;r  partieiipating 
age;ncie;.s  have;  also  ])re;])are;el  a  elraft  EA 
that  e.onsielers  the  jeeetentiiil  impaeits  e)f 
im])le;me;nting  the;  ennhre;lla  CXCAA  emel 
i.ssning  as.seirane;e;.s  anel  ineliviehml 
permits  te)  ])rivate;  lanele)wne;r.s 
partie:ipating  in  the;  umhre;lla  C(CAA. 

Public  Availability  of  (Comments 

lk;fe)re;  ine:lneling  yeeur  aelelre;s.s.  ])he)ne; 
numhe;r,  e;m;iil  aelelress,  eer  e)the;r 
])e;rse)nal  iele;ntifying  infe)rmatie)n  in  veeur 
e:e)mme;nt.  you  sheeidel  he;  aware;  that 
ye)eir  entire;  e:e)mme;nt — inchnling  yeeur 
perseenal  iele;nt dying  infeermatieen — may 
he  maele;  ])nhlie;ly  available;  at  any  time. 


While  ye)u  e:im  ask  us  in  ye)ur  e:e)mme;nt 
te)  withhe)lel  ye)ur  ])e;rse)nal  iele;ntifving 
infe)rmatie)n  fre)m  puhlie;  re;vie;w,  we 
e;anne)t  guarante;e;  theit  we;  will  he;  ;ihle;  te) 
ele)  se). 

Ilaleel:  |iinii:irv  23.  2013. 

Mie:hae;l  rl)al)iieill, 

/le.7/ii”  Ht^oional  Dimclor.  Moiinldin-Prairic 
lidfiion.  Dnnvdr,  ('.olomdo. 

|I  K  Doc.  2()13-()272«  Killed  2-(i-13:  am| 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R4-ES-201 3-N007;  40120-1 1 1 2- 
0000-F2] 

Receipt  of  Applications  for 
Endangered  Species  Permits 

agency:  Fish  anel  Wildlife;  Serviea;, 
Interie)!’. 

ACTION:  Notiea;. 

summary:  We.  the;  U.S.  Fish  anel 
Wilellife  .Se;rvie:e;,  invite;  the;  ])uhlie;  to 
e;e)mme;nt  e)n  the;  fe)lle)wing  ap])lie:iitie)ns 
te)  e;e)nelue:t  e:e;rtain  ae:tivitie;.s  with 
e;nelange;re;el  .s])e;e:ie;s.  With  .se)me; 
e;xe;e])tie)ns,  the;  I’Cnelangered  .Sj)e;e:ie.s  Ae:t 
(I'C.SA)  i)re)hihits  ;ie:tivitie;s  with  li.ste;el 
s])e;e;ie;s  unless  a  Feeleral  pe;rmit  is  issu(;el 
that  alleews  sue:!)  iie;tivitie;s.  The;  E.SA 
re;ejuire;.s  that  we;  invite;  ])uhlie;  e:e)mme;nt 
hefeere;  issuing  the;.se;  jeermits. 

DATES:  We;  must  re;e:e;ive;  writte;n  elata  eer 
e;e)mme;nts  e)n  the;  a])plie;atie)ns  at  the; 
aelelre;ss  given  he;le)W.  by  Mare:h  11. 2013. 
ADDRESSES:  Doe;ume;nts  anel  e)the;r 
information  suhmitteel  with  the; 
applie:ation.s  are;  available  for  re;view, 
siihjee;t  te)  the  re;ejuire;ment.s  of  the 
Privae:y  Act  anel  Freedom  of  Information 
Ae:t,  hy  any  ])arty  whe)  submits  a  written 
re;eiue;st  fe)r  a  e:opy  of  siie:h  ele)eaunent.s  te) 
the;  folleewing  e)ffice  within  30  elays  of 
the  elate  e)f  ])uhlie:ation  eefthis  notice: 
U..S.  Fish  anel  Wilellife  .Se;rvice,  1875 
Ce;ntury  Boule;vard,  .Suite  200,  Atlanta, 
(CA  30345  (Attn:  (Cainere)))  .Shaw,  Pe;rmit 
(Ce)e)rdinate)r). 

FOR  FURTHER  INFORMATION  CONTACT: 

(Came;re)n  .Shaw,  te;lephe)ne;  004/731- 
.3101:  fae:.simile;  004/731-3045. 
SUPPLEMENTARY  INFORMATION:  The 
pnhlie:  is  inviteel  te)  e:e)nnne;nt  e)n  the; 
fe)lh)wing  applie.atieens  fe)r  pe;rmits  te) 
e;e)nelue:t  e:e;rtain  activities  with 
enelangereel  anel  thre;ate;ne;el  si)e;e:ie;s 
])ursuant  te)  .se;e:tie)n  10(a)(1)(A)  e)f  the 
i‘Cnelange;re;el  .S])e;e;ie;.s  Ae:t  e)f  1073,  as 
iime;nele;el  (10  l]..S.(C.  1531  e/  seq.)  anel 
e)ur  re;geilatie)n.s  in  the;  (Ce)de;  e)f  Feeleral 
Re;gulatie)n.s  ((CFR)  at  50  (CFR  part  17. 
This  ne)tie:e;  is  j)re)viele;el  uneler  .se;e:tion 
10(e;)  of  the  Ae:t. 
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If  you  wisli  to  c:omni(!nt,  voii  inav 
submit  commouts  by  auy  one  of  the 
following  mothods.  You  may  mail 
comnumts  to  the  Fish  and  Wildlife 
Serv'ice's  Regional  Office  (see 
ADDRESSES  section)  or  via  electronic 
mail  (email)  to:  i)(;nuitsI{-4HS@f\\’s.‘’ov. 
Please  include  your  name  and  return 
address  in  your  email  message.  If  you  do 
not  receive  a  confirmation  from  the  Fish 
and  Wildlife  Service  that  we  have 
received  your  email  message,  contact  us 
directly  at  the  telej)hone  numher  listed 
above  (see  FOR  FURTHER  INFORMATION 
CONTACT  section).  Finally,  yon  mav 
hand  deliver  comments  to  the  Fish  and 
Wildlife  Service  office  listed  above  (.see 
ADDRESSES  .section). 

Befon;  including  your  address, 
telephone  numh(!r,  email  atldress,  or 
other  personal  identifying  information 
in  your  comments,  you  should  he  aware 
that  your  entire  comment — incliuling 
your  jjersonal  identifying  information — 
may  he  made  publicly  available  at  any 
time.  While  you  can  ask  us  in  your 
comments  to  withhold  your  personal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  we 
will  he  able  to  do  so. 

Permit  Application  Number:  TE- 
91 331 A 

Apj)Ii(:(int :T\mo\hy  Day,  Pensacola, 

Florida. 

Ajjplicaut  rerpiests  authorization  to 
take  (capture,  mark,  translocate  and 
release)  Perdido  Key  beach  mouse 
( P(^roinyscus  polionotiis  tn'ssilla})sis) . 
Choctawhatchee  beach  mouse 
(Pf^roinysciis  polionotiis  allophiys)  and 
Alabama  beach  mouse  (Peroniysciis 
polionotiis  (innnohotes]  for  the  purpose 
of  conducting  jnesence/ahsence  survevs 
and  assisting  in  species  recovery  efforts. 
'I’liese  activities  will  he;  conducted  in 
Escambia  and  Walton  Counties,  Florida 
and  Baldwin  County,  Alabama. 

Permit  Application  Number:  TE- 
913(i(iA 

Applicant:  Dr.  Paul  Stewart.  Trov, 

Alabama. 

A])plicant  recpiests  authorization  to 
take  (capture,  translocate,  collect 
voucher  specimens,  and  release)  68 
freshwater  mussels  species  and  17 
freshwater  fish  s])ecie.s  in  the  State  of 
Alabama. 

Permit  Application  Number:  TE- 
91 373 A 

Applicant:  Jonathan  Miller.  Troy, 

Alabama. 

Applicant  recpiests  authorization  to 
take  (capture,  translocate,  collect 
voucher  sjjecimens,  ami  release)  68 
freshwater  mus.sels  sjjecies  and  17 


freshwater  fish  species  in  the  State  of 
Alabama. 

Permit  Application  Number:  TE-84054 

Applicant:  DRS  (iorporation,  Franklin. 
Tenne.ssee. 

Applicant  reejuests  amended 
authorization  to  take  (capture,  handle, 
and  release)  the  Etowah  darter 
[Ethcostonia  ctowaliac)  and  the 
Cona.sauga  logperch  [Pcrcina  jenkinsi) 
for  the  ])ur|)o.se  of  conducting  presence/ 
absence  surveys  iu  Ceorgia. 

Permit  Application  Niimbcir:  TE- 
94714A 

Applicant:  Natural  Natives  Inc.,  Seneca. 
South  Carolina. 

Applicant  recpiests  authorization  to 
engage  in  interstate  c:c)mmerc:e  (sell)  19 
listed  plant  .s])ec:ies. 

Permit  Application  Number:  TE-2()()872 

Applicant:  Joy  O’Keefe,  Terre  Haute. 
Indiana. 

A])])lic:ant  recpiests  amended 
authorization  to  take  (c:a])ture,  mark, 
c:c)llec;t  ti.ssues,  salvage,  attac:h  scientific: 
clevic:e.s  and  relea.se)  Virginia  big-eared 
hats  ((Jorvnorhiniis  townsendii 
viryinianns)  for  the  |nir])o.se  of  .sc:ientific: 
re.searc:h.  These  ac:tivities  will  he 
c:c)ucluc:tecl  within  the  states  of 
Kentuc:ky,  North  Carolina.  Virginia  and 
West  Virginia. 

Permit  Application  Number:  TE-34973 

Applicant:  North  Carolina  State 

University,  Raleigh.  North  Carolina. 
Ap])lic:ant  rec]uests  renewed 
authorization  to  take  (c:apture,  hold, 
])rc)pagate  in  c:a])tivity  and  release)  St. 
Franc:i.s  Satyr  hutterfliccs  for  the  purpose 
of  .scientific:  re.searc:h  and  .spec:ies 
rec:c)verv.  These  ac:tivitie.s  will  c)c:cur  in 
North  Carolina. 

Permit  Application  Number:  TE- 
94728A 

Applicant:  Environmental  Consulting 
Operations,  Benton,  Arkan.sas. 
Applic:ant  reejuest  authorization  to 
c:oncluc;t  ])re.senc:e/ah.senc.e  surveys  on 
the  Americ:an  Jmrving  beetle 
(Nicrophonis  aincricaniis)  in  the  State 
of  Arkan.sas. 

Permit  Application  Number:  TE- 
954()5A 

Applicant:  Virginia  Pc)lvtec:hnic: 

Institute  and  State  University, 
Blac:kshurg.  Virginia. 

Applic:ant  recpiests  authorization  to 
take  (c;apture,  mark,  c:c)llec:t  tissues, 
salvage,  attacih  .sc:ientific:  clevic:e.s  and 
release)  Indiana  hats  (Mvotis  sodalis]  for 
the  purjio.se  of  .sc:ientific:  re.searc;h.  These 
activities  will  he  concluc:tecl  at  I'ort 
Knox,  Kentucky,  and  in  Montgomerv, 


Ciles,  Pulaski,  Bland  and  Tazewell 
Counties,  Virginia. 

Permit  Application  Number:  TE- 
9541 2 A 

Applicant:  Kentuc:ky  Department  of 
Environmental  Prc)tec:tic)n.  Frankfort, 
Kcmtuc.ky. 

Applic:ant  recpiests  authorization  to 
take  (c:apture,  tran.sloi:ate,  c:c)llec:t 
vc)uc:her  ,spcic:imen.s.  and  release)  29 
freshwater  mussels  spec;ies  and  6 
freshwater  fish  .spec:ies  while 
c:c)ncluc;ting  survc^y.s  and  .sc;ientific: 
re.searc:h  in  the  State  of  Kentucky. 

Permit  Application  Number:  TE- 
8622()A 

Applicant:  Florida  Museum  of  Natural 
History,  University  of  Florida. 
Cainesville,  Florida. 

Applic:ant  recpiests  authorization  to 
take  (c:aj)ture,  transloc;ate,  tcmiporarily 
house,  pro])agate  in  c:aptivity.  and 
relea.se)  Sc:haus  Swallowtail  butterflies 
(Ilcraclidcs  aristodcnnis  ponccanas)  in 
the  State  of  Florida. 

t)alc!cl:  lanciarv  31.  2013. 

|ac:c|iic!lyn  8.  Parrish, 

Actint’  Itn^^ional  Director. 

|I  K  Doc.  2in:i-l)27:i<l  I'ilwl  2-(i-i:i:  «:4.S  anil 
BILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LL  LLW0220000  L63100000.PH0000  13X] 

Renewal  of  Approved  Information 
Collection 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  30-clay  notice  and  recpiest  for 
c:omment.s. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  submitted  an 
information  collec:tic)n  recjue.st  to  the 
()ffic:e  of  Management  and  Budget 
(OMB)  to  c:c)ntinue  the  c:ollec;tic)n  of 
information  that  enables  the  BLM  to 
monitor  compliancie  with  timber  export 
restric;tic)ns.  The  Offic.e  of  Management 
and  Budget  (OMB)  jireviously  apju'oved 
this  information  c:ollec:tic)n  ac:tivity,  and 
assigned  it  c:ontrol  nnmher  l()04-()().58. 
DATES:  The  OMB  is  recpiired  to  re.s|)oncl 
to  this  information  c:ollec:tic)n  recpiest 
within  60  days  hut  may  respond  after  30 
clays.  For  maximum  c;c)n.sicleratic)n. 
written  c:c)mments  should  he  rec:eivecl 
on  or  before  Marc.h  11. 2013. 

ADDRESSES:  Please  submit  c:omments 
clirec:tly  to  the  Desk  Offic;er  for  the 
Dejiartment  of  the  Interior  (OMB  #1004- 
00.58),  Offic:e  of  Management  and 
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Budget.  Ofiiee  of  Inlorination  and 
Regulatory  Affairs,  fax 
or  l)y  electronic  mail  at 
OIItA  subnussion&onih.vop.f’ov.  Please 
provide  a  c;opy  of  yonr  comments  to  tlie 
IlLM.  You  may  do  so  via  mail.  fax.  or 
el(H:tronic  mail. 

nc'partment  of  the  Interior. 
Biinxm  of  Land  Management.  1840  (1 
Stmel  NW..  Room  2i:i4LM.  Attention: 
lean  .Sonneman.  Washington.  Dd  20240. 

Fax:  to  lean  Sonneman  at  202-24.'>- 
OO.IO. 

Flvcirouic  nuiil: 
lfHin_Sonnniiuin<SI)lni.^^ov. 

Plea.se  indicate  “Attn:  1004-00.'')8" 
regardless  of  the  form  of  your 
comments. 

FOR  FURTHER  tNFORMATION  CONTACT: 

Mike  Bechdolt.  at  202-912-7284. 
Persons  who  use  a  telecommunication 
d(!vic(!  for  the  deaf  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877—8889.  to  l(;a\  (;  a  messagi;  for  Mr. 
B(H:hdolt  .  You  mav  also  review  the 
information  collection  recjue.st  online  at 
http:/ /\\\v\Y.Wi<in\o.i!,o\/ public/ do/ 
riiAMuin. 

SUPPLEMENTARY  tNFORMATION:  The 
Pa|)erwork  Reduction  Act  (44  D.S.d. 
8.‘)01-8.')21)  and  OMB  regnlations  at 
(;FR  j)arl  1820  provide  that  an  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unle.ss  it  displays  a 
currently  valid  OMB  control  numher. 
Until  OMB  approves  a  collection  of 


information,  yon  are  not  obligated  to 
respond.  In  order  to  obtain  and  nmew 
an  OMB  control  nnmher.  Fculeral 
agencies  are  nupiinul  to  seek  ])uhlic 
comment  on  information  collection  and 
r(!cordkee])ing  activities  (siu?  5  OFR 
182().8(d]  and  1 820.1 2(a)). 

As  reciuired  at  .^)  OFR  1820.8(d).  the 
BLM  published  a  tlO-day  notice;  in  the 
Federal  Register  on  OclolH;r  18.  2012 
(77  FR  04128).  The  comment  p(;riod 
end(;d  December  17.  2012.  The  BLM 
received  no  ceemments.  Tin;  BLM  now 
reejuests  comments  on  the  following 
subjects: 

1.  \Vh(;ther  the  collection  of 
information  is  neces.sary  for  the  ])roper 
functioning  of  the  BLM.  including 
whether  the  information  will  have 
practical  utility: 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  nu;thodology  and  as.sum])tions  used; 

8.  The  (pialitv.  utility  and  clarity  of 
the  information  to  he  collected:  and 

4.  How  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
appro|)rial(;  antomat(;d.  (;l(;ctronic. 
m(;chanical,  or  other  forms  of 
information  technology. 

Please  send  comments  as  dir(;cl(;d 
under  ADDRESSES  and  DATES.  Please 
refer  to  OMB  control  nnmher  l()()4-{)().'58 
in  yonr  corn;s])ond(;nc(;.  B(;for(; 
including  your  address,  ])hone  numh(;r. 


(;mail  address,  or  other  p(;r.sonal 
identifying  information  in  yonr 
comnu;nt,  yon  should  he  aware  that 
vour  entire  comment — including  yonr 
personal  identifying  information — may 
he  made  i)uhliclv  available  at  any  time. 
While  yon  can  ask  us  in  vour  comment 
to  withhold  your  i)ersonal  ideni living 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

The  following  iidbrmation  is  provided 
for  the  information  collection: 

Title:  Timber  Export  Re]K)rting  and 
Substitution  Determination  (48  CFR  Part 
.'■)42()). 

OMB  Oontrol  Number:  l()()4-{)(),')8. 

Abstruet:  This  collection  of 
information  c;ollec;tion  ])ertains  to 
compliance  of  Federal  timber  purchases 
with  timber  ex])ort  re.striction,s. 

Forms: 

•  Form  .'5450-17,  Export 
Determination;  and 

•  Form  5400-1 7.  Substitution 
Determination. 

Frecjiieuev  of  Collection:  On  occasion. 

Description  of  Ues})on(lents: 
Purchas(;rs  of  Federal  timber. 

Estimated  Annual  Bes})onses:  2. 

Estimated  Annmd  Burden  Hours:  2. 

The  following  table  details  the 
individual  com])onents  and  estimated 
hour  burdens  of  this  information 
collection  re(]nest; 


A 

Type  of  response 

B. 

Number  of 
responses 

C. 

Hours  per 
response 

D. 

Total  hours 
(column  B  x 
column  C) 

Form  5450-17  Export  Determination  . 

Form  5460-17  Substitution  Determination  . 

Totals  . 

1 

1 

1 

1 

1 

1 

2 

2 

lean  Siinneman. 

thiremi  of  Land  Managenunit.  Information 
Collection  Clearance  Officer. 

|FR  Doc.  2in;<-()27:{4  Filed  2-(i-i:F.  H:4.t  ami 
BILLING  CODE  4310-84-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Institute  of  Electrical  and 
Electronics  Engineers 

Notice  is  hereby  given  that,  on 
lanuary  11. 2018,  ])ur.snant  to  Section 
(5(a)  of  the  National  Cooperative 
Research  and  Produt:tion  Act  of  1998. 


15  IJ.S.C.  4801  et  seep  (“the  Act"),  the 
Institute  of  Ehictrical  and  Ehictronics 
Engineers  (“IEEE")  has  filed  written 
notifications  simullaneonslv  with  the 
Attorney  Ceneral  and  the  Federal  Trade 
Commission  disclosing  additions  or 
changes  to  its  standards  develo])ment 
activities.  The  notifications  were  filed 
for  the  ])ur])ose  of  extending  the  Ac:t’s 
])rovi.sion.s  limiting  tin;  recovery  of 
antitru.st  plaintiffs  to  actual  damages 
under  .sp(;cified  circmnstances. 
S])ecifically,  (>4  n(;w  standards  have 
b(;en  initiated  and  1(5  existing  standards 
are  being  revi.sed.  More  detail  regarding 
these  changes  can  he  found  at  http:// 
standards.ieee.  orn/about/sba/ 
jun2()l 2.html:  http://standards.ieee. ora/ 
aboi it/sba /aua2()1 2.html;  http:// 


standards.  ieee.or‘>/(d)oat/sba/ 
oct2()12.html;  and  http:// 
stand  a  rds.  i  eee.ora/ about  /sba  / 
dec2()l2.html. 

On  Sejjtember  17,  2004,  IEEE  filed  its 
original  notification  ])nrsuant  to  Section 
()(a)  of  the  Act.  'I’he  Dej)artment  of 
luslice  ])nhli.shed  a  notice  in  the  Federal 
Register  j)ur,suant  to  Section  ()(h)  of  the 
Acl  on  Novemh(;r  8,  2004  ((59  FR  (54105). 

Thi;  last  notification  was  filed  with 
the  Department  on  )une  2(5,  2012.  A 
notice  was  ])ublished  in  the  Federal 
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Register  pursuant  to  Section  ()(!))  oi  the 
Act  on  July  25,  2012  (77  FR  43815). 

Patricia  A.  Itrink, 

Diraclor  ofCJivil  Enforccnu'nl ,  AnlUriist 
Division. 

|FK  Doc.  2(n:M)27()2  I'ilcul  2-(i--i;C  KMfi  ain| 
BILLING  CODE  P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

[OJP  (OJJDP)  Docket  No.  1614] 

Meeting  (Webinar)  of  the  Federal 
Advisory  Committee  on  Juvenile 
Justice 

AGENCY:  Office  of  Juvenile  justice  and 
neliiKjuency  Prevention,  Office  of 
justice  Programs.  IJ.S.  Department  of 
justice. 

ACTION:  Notice  of  Welnnar  meeting. 

SUMMARY:  The  Office  of  juvenile  justice 
and  Delimjmmcy  Prevention  (OjjDP) 
announces  a  meeting  of  the  Federal 
Advisorv  Oommittee  on  juvenile  justice 
(FACjj)." 

DATES  AND  LOCATIONS:  The  meeting  will 
take  ])lace  online,  as  a  webinar,  on 
Monday.  March  4,  2013.  from  3  to  5 
]).m.  liT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Delanv-Shabazz,  Designated 
Federal  Official.  OjjDP.  Hohin.Dnhiny- 
Sluilm/yMiisdoj.oow  or  2()2-307-t)n83. 
IThis  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Advisory  Committee  on 
juvenile  ju.stice  (FACjj).  established 
pursuant  to  Section  3(2)A  of  the  Federal 
Advisorv  Committee  Act  (5  U.S.C. 
A])p.2),  wilt  meet  to  carry  out  its 
advi.sory  functions  under  Section 
223(f)(2)(C-E)  of  the  juvenile  ju.stice  and 
Delimiuency  Prevention  Act  of  2002. 

The  FACjj  is  composed  of 
r(!j)resentatives  from  the  states  and 
territories.  FACjj  member  duties 
include:  reviewing  Federal  ])olicie.s 
r(!garding  juvenile  justice  and 
delimjnency  prevention:  advising  the 
OjjDP  Administrator  with  respect  to 
particular  func:tions  and  aspects  of 
OjjDP;  and  advising  the  President  and 
Congress  with  regard  to  State 
])ersj)ectives  on  the  operation  of  OjjDP 
and  Federal  legislation  pintaining  to 
juvenile  ju.stice  and  deliiKpiencv 
l)rev(!ntion.  More  information  mav  be 
found  at  w'ww.facjj.org. 

Mnniing  Agenf/u;  The  agenda  will 
include:  (a)  Welcome  and  introductions; 
(b)  remarks  from  the  Administrator;  (c) 
subcommittee  reports  and  di.scussions; 
(d)  other  business:  and  (e)  adjournment. 


To  ])articipate  in  or  view  the  webinar 
meeting,  members  of  the  FACjj  and  of 
the  ])ublic  must  pre-register  online. 
Members  and  int(!rested  persons  must 
link  to  the  webinar  r(;gistration  portal 
through  www.fdcij.org  no  later  tlian 
Wednesday,  luibruary  27,  2013.  Upon 
regi.stration,  information  will  be  .sent  to 
you  at  the  email  you  ])rovide  to  enable 
you  to  connect  to  the  webinar.  Should 
problems  ari.se  with  webinar 
regi.stration,  call  Michelle  Duhart-Tonge 
at  703-789^712.  I'I’his  is  not  a  toll-free; 
tele])hone  number.)  Note:  Members  of 
the  ])ublic  will  be  able  to  li,st(;n  to  and 
view  the  webinar  as  observers  but  will 
not  Ik;  able  to  actively  j)articipate. 

Wi'itUni  Comments:  lnter(;.sted  parties 
may  submit  written  comments  in 
advance  to  Robin  Delany-Shabazz. 
Designated  Federal  Official,  bv  email  to 
Robin. Dn\(iny-Sb(ih(izz@usdoj. gov  no 
later  than  Monday,  February  25.  2013. 
Alternatively,  fax  your  comments  to 
202-307-2819  and  call  Joyce  Mosso 
Stokes  at  202—30.5—4445  to  ensure  that 
they  are  received.  lThe.se  are  not  toll- 
fr(;e  numbers.) 

Marilyn  McCoy  Rohorls, 

Doyiily  Adminislralor.  Offico  of  fuvnnilo 
Jnstico  and  Dtdinquonev  Provanlion. 

|1  K  Ocic.  2(n:{-()2liKl  Fil(!(l  2-()-i:i;  «:4.S  iim| 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

[OJP  (BJA)  Docket  No.  1613] 

Meeting  of  the  Department  of  Justice’s 
(DOJ’s)  National  Motor  Vehicle  Title 
Information  System  (NMVTIS)  Federal 
Advisory  Committee 

agency:  Office  of  ju.stice  Programs 
(OjP),  ju.stice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  is  an  announcement  of  a 
meeting  of  DOj’s  National  Motor 
Vehicle  Title  Information  System 
(NMVTIS)  Federal  Advisory  Committee 
to  discuss  various  i.ssues  relating  to  the 
operation  ami  im])lementation  of 
NMVTIS. 

DATES:  The  meeting  will  take  jjlace  on 
Wednesday,  March  8,  2013.  from  8:30 
a.m.  to  4:30  p.m.  FT. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Office  of  ju.stice  Programs  (OjP). 
810  7th  Street  NW.,  Washington.  DC 
20531 . 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Brighton,  Designated  Federal 
Fmjjlovee  (DFE),  Bureau  of  ju.stice 
As.sistance,  Office  of  ju.stice  Programs, 


810  7th  Street  NW..  Washington.  DC 
20531;  Phone:  (202)  818-3879  (note: 
this  is  not  a  toll-free  number);  Email: 
Todd.Rrighton@nsdoj.gov. 

SUPPLEMENTARY  INFORMATION:  I  bis 
meeting  is  o])en  to  the  public.  Membi;r.s 
of  tlu;  public  who  wish  to  attend  this 
meeting  must  r(;gist(;r  with  Mr.  Brighton 
at  the  above  address  at  least  .seven  (7) 
days  in  advance  of  the  meeting. 
Regi.strations  will  be  ai;cepted  on  a 
s])ace  available  basis.  Access  to  the 
meeting  will  not  be  allowed  without 
registration.  Pl(;a.se  bring  photo 
identification  and  allow  extra  tiim;  jnior 
to  tlu;  meeting.  Interested  persons 
whose  registrations  have  been  acce])ted 
may  be  j)ermitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  ajjproval  of 
the  DFE. 

Anyone  reciuiring  special 
accommodations  should  notify  Mr. 
Brighton  at  least  .seven  (7)  days  in 
advance  of  the  meeting. 

Purpose 

The  NMV'flS  Federal  Advisory 
Committee  will  j)rovide  input  and 
recommendations  to  the  Office  of  justice 
Programs  (OjP)  regarding  the  op(;ration.s 
and  administration  of  NMVTIS.  The 
])rimarv  duties  of  the  NMVTIS  Federal 
Advisorv  Committ(;e  will  be  to  advise 
the  Bureau  of  justice  A.ssistance  (BjA) 
Director  ou  NMVTlS-related  issues, 
inc:luding  but  not  limited  to: 
Implementation  of  a  sy.stem  that  is  self- 
sustainabU;  with  user  fees;  options  for 
alternative  revenue-generating 
o|)portunitie.s;  determining  ways  to 
enhance  the  technological  ca])abilitie.s 
of  the  .system  to  increase  its  Ilexibilitv: 
and  options  for  reducing  the  economic 
burden  on  current  and  future  reporting 
entities  and  u.sers  of  the  sy.stem. 

r(i(l(l  Brighton, 

.\.\l\"ns  Enforconwnt  Coordinotor.  Biinsin  of 
Jiislico  Assistonco.  Offico  of  fust  ice  Programs. 
|FK  Uoc.  2(11:)-U27'l.s  I'IIikI  2-(i-i:J:  am| 

BILLING  CODE  4410-18-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Admini.stration  (NARA). 

ACTION:  Notice. 

SUMMARY:  NARA  is  giving  jiublic  notice 
that  the  agency  proposes  to  reipuist  use 
of  the  Identification  Card  Reciuest,  NA 
Form  8008.  which  will  be  u.sed  bv 
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NARA  eiu|)l()\ees.  on-site  contractors, 
volunteers.  Foundation  members. 

Interns,  and  otliers  in  order  to  obtain  a 
NARA  Identification  Clanl.  The  public  is 
invited  to  comment  t)n  tin;  proposed 
information  collection  pursuant  to  the 
I’ajxa  work  Reduction  Act  of  lUtt.'S. 

DATES:  Written  comments  must  be 
received  on  or  before  April  8,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  (ioniments  should  b(!  sent 
to:  Fapiirwork  Reduction  Act  (Comments 
(kS.SD).  Room  4400.  National  Archives 
and  Records  Administration.  8001 
Adelpbi  Rd,  (College  Park.  MD  20740- 
(iOOl:  or  faxed  to  301-713-7409:  or 
electronically  mailed  to 
t(inw(\jechlwlin@inmi.i^ov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reqne.sts  for  additional  information  or 
copies  of  the  proj)osed  information 
collection  and  .su|)porting  statement 
.should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1894.  or 
fax  number  301-71.3-7409. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  199.'i 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  l-edtaal 
agencies  to  comment  on  |)ropo.sed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 

Whether  tin;  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(h)  the  accuracy  of  NARA’s  estimate  of 
the  burden  of  the  jiroposed  information 
collection:  (c)  ways  to  enhance  the 
(juality.  utility,  and  clarity  of  the 
information  to  he  collected;  and  (d) 
ways,  including  the  use  of  information 
technology,  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents;  and  (e)  whether  small 
businesses  are  affected  by  this 
collection.  The  comments  that  are 
submitted  will  he  summarized  and 
included  in  the  NARA  recjue.st  for  Office 
of  Management  and  Budget  (OMB) 
ajjproval.  All  comments  will  become  a 
matter  of  })uhlic  ret:ord.  In  this  notice. 
NARA  is  .soliciting  c:omment.s 
concerning  the  following  information 
collection: 

77//e;  hhmtification  Oard  Retpiest. 

OA//i  niimhar:  3()9.'1-()().'17. 

/Igency  form  minihar:  NA  Form  (iOOti. 

Typo  of  roviow:  Regular. 

Affoctod  public:  Individuals  or 
households,  Busine.ss  or  other  for-profit. 
Federal  gover  nment. 

KsHmuicd  nunihcr  of  respondents: 
l,.'i(K). 

Estimated  time  per  response:  3 
minutes. 

Frequency  of  response:  On  occasion. 


Estimated  total  annual  harden  hours: 
7.')  hours. 

Abstract: The.  collection  of 
information  is  neces.sary  as  to  comply 
with  H.SPD-12  reeinireMnents.  Use  of  the 
form  is  authorized  hv  44  l).S.(].  2104.  At 
the  NARA  College  Park  facility, 
individuals  reiceive  a  proximity  card 
with  the  identification  badge  that  is 
electronically  coded  to  |)ermit  access  to 
secure  zones  ranging  from  a  general 
nominal  level  to  stricter  access  levels  for 
classified  records  zones.  The  proximity 
card  system  is  part  of  the  .s(!curity 
management  system  that  meets  the 
accreditation  standards  of  the 
(Government  intelligence  agencies  for 
storage  of  cla.ssifiecl  information  and 
serves  to  com|)ly  with  E.O.  129.'j8. 

tlalod:  lamiarv  30.  2013. 

Michael  L.  Wash, 

Executive  for  Inforniulion  Eeixices/ClO. 

|!  K  Doc.  2ni:{-()27»«  Fihtil  2-(i-i:i:  8:47)  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Public  Availability  of  the  National 
Endowment  for  the  Humanities  FY 
2012  Service  Contract  Inventory 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice  of  Public  Availability  of 
I'A'  2012  Service  Contract  Inventories. 

SUMMARY:  In  accordance  with  Section 
743  of  Division  (G  of  the  ('.onsolidated 
Approjiriations  Act  of  2010  (Puh.  E. 
111-117),  the  National  Endowment  for 
the  Humanities  (NEH)  is  publishing  this 
notice  to  atlvi.se  the  ])uhlic  of  the 
availability  of  the  FY  2012  Servii:e 
(Gontraf;t  Inventory.  This  inventory 
jirovides  information  on  .service  contract 
actions  over  S2.'i,000  that  were  made  in 
F’Y  2012.  The  information  is  organized 
by  function  to  show  how  contracted 
resources  are  di.stributetl  throughout  the 
agency.  The  inventory  has  been 
developed  in  accordance  with  guidance 
i.ssued  on  November  .'5,  2010  and 
December  19,  2011  by  the  Office  of 
Management  and  Budget’s  Office  of 
f’etleral  Procurement  Policy  (OFPP). 
OFPP's  guidance  is  available  at 
\v\\'\\'.\\’hitehouse.eo\’/oml)/ procurement- 
service-contract-inventories.  NEl  1  has 
])osted  its  FY  2012  inventorv  on  its  Web 
site  at  the  following  link:  www.neh.uov/ 
about  /leg(d  /reports. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Que.stions  regarding  the  service  contract 
inventory  should  be  directed  to  Barry 
Maynes  in  the  Administrative  Services 


Office  at  (202)  808-8233  or 
hmavnes@neh.gov. 

Dated:  l-'diniarv  4,  2013. 

Michael  P.  McDonald, 

deuenil  d()uns(‘l  and  Federal  Itegisler  IJaison 
Officer. 

H'K  Ooc.  2()i:i-(l27H.')  MIckI  2-(i-i:i:  am] 

BILLING  CODE  7536-01 -P 

NATIONAL  LABOR  RELATIONS 
BOARD 

Sunshine  Act  Meetings:  February  2013 

Time  and  Dates 

All  meetings  are  held  at  2:00  ]).m. 
Wednesday,  February  8; 

’rhursday,  February  7; 

Wednesday,  February  13; 

Thursday,  February  14; 

Wednesday.  February  20; 

Thursday.  February  21: 

Wednesday,  F'ebruarv  27; 

Thursday,  Fehruarv  28. 

PLACE:  Board  Agenda  Room,  No.  11820, 
1099  14th  St.  NW..  Washington  DC 
20.'i70. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Pursuant  to 
S  102.139(a)  of  the  Board’s  Rules  and 
Regulations,  the  Board  or  a  ])anel 
thereof  will  consider  “the  issuance  of  a 
subpoena,  the  Board’s  particijiation  in  a 
civil  action  or  jiroceeding  or  an 
arbitration,  or  the  initiation,  conduct,  or 
disposition*  *  *  of  particular 
reiire.sentation  or  unfair  labor  jiractice 
proceedings  under  section  8,  9,  or  10  of 
the  (National  Labor  Relations]  Act,  or 
any  court  proceedings  collateral  or 
ancillary  thereto."  See  also  ."i  U.S.CG. 
.').')2b(c)(l()). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

(iarv  Shinners,  Acting  Executive 
Secretary.  (202)  273-3737. 

Dated:  l'’el)riiarv  .t.  2013. 

(liiry  Shinnei’s, 

Acting  E.xeciitive  Secretary. 

|I  R  Dec.  2(11.3-02882  Filed  2-5-13:  4:1.5  pm] 
BILLING  CODE  7545-01 -P 

NATIONAL  SCIENCE  FOUNDATION 

Comment  Request:  National  Science 
Foundation  Proposal/Award 
Information — Grant  Proposal  Guide 

AGENCY:  National  .Science  Foundation. 
ACTION:  Notice. 

SUMMARY:  The  National  .Science 
Foundation  (N.SF)  is  announcing  plans 
to  request  renewed  clearance  of  this 
collection.  In  accordance  with  the 
nKpiirement  of  Section  3.5()8(c)(2)(A)  of 
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tlu;  Pa]K!r\v()rk  Reduction  Act  of  1995, 
we  are  ])roviding  opj)ortunity  for  public 
coninient  on  this  action.  After  ol)taining 
and  considering  pul)lic  comment.  NSF 
will  j)repare  the  snhmi.ssion  iiKpiesting 
()M13  clearance  of  this  collection  for  no 
longer  than  3  years. 

(iomments  are  invited  on;  (a)  Whether 
the  j)ro])osed  collection  of  iidbrmation 
is  neces.sary  for  the  prc)per  performance 
of  the  functions  of  the  Agency, 
including  whether  the  iidbrmation  shall 
have  practical  utility;  (h)  the  a(;cnra(;y  of 
the  Agen(;y’s  estimate  of  the  burden  of 
the  proposed  colle(;tion  of  information: 
(c)  ways  to  enhance  the  (|nality.  ntilitv, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniipies  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  technicpies  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  he 
received  by  April  8,  2013  to  he  assured 
of  consideration.  Comments  received 
after  that  date  will  he  considered  to  the 
extent  jiracticahle. 

ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
recpiests  for  copies  of  the  proposed 
information  collection  recpiest  should  he 
addressed  to  Suzanne  Plimpton,  Re|)orts 
(Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 

295,  Arlington,  VA  22230,  or  hv  email 
to  s})Iiin plo@nsf.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plim])ton  on  (703)  292-7550  or 
send  email  to  spliinpto@nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
h(!tween  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

I'itlH  of  Collection:  “National  Sciences 
Foundation  Proposal/Award 
Iidbrmation — C3rant  Proposal  Cnide". 

OMB  Approval  X’uinber:  3145-0058. 

Expiration  Date  of  Approval:  )nlv  31, 
2015. 

Type  of  Becjiiest:  Intent  to  seek 
aj)|)roval  to  extend  with  revision  an 
information  collection  for  three  years. 

Proposed  Project National 
Science  Foundation  Act  of  1950  (Pub.  L. 
81—507)  set  forth  NSF’s  mission  and 
purpo.se: 

“To  promote  the  jnogre.ss  of  science: 
to  advance  the  national  health, 
prosperity,  and  welfare;  to  secure  the 
national  defense.  *  *  *” 

The  Act  authorized  and  directed  NSF 
to  initiate  and  sup])ort: 


•  Basic  .scientific  research  and 
research  fundamental  to  the  engineering 
proce.ss: 

•  Programs  to  strengthen  scientific 
and  engineering  research  potential: 

•  Science  and  engineering  education 
])rograms  at  all  levels  and  in  all  the 
various  fields  of  science  and 
engineering: 

•  Programs  that  provide  a  .source  of 
information  for  policy  formulation;  and 

•  Other  activities  to  promote  these 
ends. 

Over  the  years,  NSF’s  statiitorv 
authority  has  been  modified  in  a 
numher  of  significant  ways.  In  ltHi8. 
authority  to  support  ajiplied  re.search 
was  added  to  the  Organic  Act.  In  1980. 
The  Science  and  Engineering  Ecpial 
Ojiportnnities  Act  gave  NSF  standing 
authority  to  support  activities  to 
improve  the  partit:ipation  of  women  and 
minorities  in  science  and  engineering. 

Another  major  change  occ:nrred  in 
1986,  when  engineering  was  accorded 
ecjiial  status  with  .science  in  the  Organic 
Act.  NSF  has  always  dedicated  it.self  to 
providing  the  leadership  and  vision 
needed  to  keej)  the  words  and  ideas 
embedded  in  its  mission  .statement  fresh 
and  nji-to-date.  Even  in  today’s  rapidlv 
changing  environment.  NSl’’.s  c:ore 
j)nr])o.se  resonates  clearly  in  everything 
it  does:  Promoting  achievement  and 
jirogress  in  .science  and  engineering  and 
enhancing  the  potential  for  re.search  and 
education  to  contribute  to  the  Nation. 
Wdiile  NSF’s  vision  of  the  future  and  the 
mechanisms  it  n.ses  to  carry  out  its 
charges  have  evolved  significantly  over 
the  la.st  four  decades,  its  ultimate 
mi.ssion  remains  the  .same. 

Use  of  the  Information;  The  regular 
submission  of  jiropo.sals  to  the 
Foundation  is  ])art  of  the  c:ollection  of 
information  and  is  used  to  help  NSF 
fulfill  this  responsibility  by  initiating 
and  snjjporting  merit-.selected  re.search 
and  education  projects  in  all  the 
scientific  and  engineering  disci ])lines. 
NSF  receives  more  than  4().0()() 
jnoposals  annually  for  new  projet:t.s. 
and  makes  ap])roximatelv  10, 500  new 
awards.  Support  is  made  ])rimarily 
through  grants,  contracts,  and  other 
agreements  awarded  to  more  than  2, ()()() 
colleges,  universities,  academic 
con.sortia,  nonprofit  institutions,  and 
small  businesses.  The  awards  are  based 
mainly  on  evaluations  of  projiosal  merit 
submitted  to  the  Foundation  (jiroposal 
review  is  cleared  under  OMB  Control 
No.  314.5-0060). 

The  Foundation  has  a  continuing 
commitment  to  monitor  the  operations 
of  its  information  collection  to  identifv 
and  address  excessive  reporting  burdens 
as  well  as  to  identify  any  real  or 
a))j)arent  ineciuities  based  on  gender. 


race,  ethnicity,  or  disahilitv  of  the 
propo.sed  principal  inve.stigator(s)/ 
project  director(.s)  or  the  co-princi))al 
invest  igator(.s)/co-project  director(.s). 

Barden  on  the  Pahlic:  The.  Foundation 
estimates  that  an  average  of  120  hours 
is  expended  for  each  jiropo.sal 
submitted.  An  estimated  4(),0()() 
propo.sals  are  expected  during  the 
conr.se  of  one  year  for  a  total  of 
4.8()(),()()0  ])uhlic  burden  hours 
annnally. 

Ilalcul:  Fcihriiiirv  4,  201  :t. 

Sii/.anne  H.  Plimpton, 

Beports  Clearance  Officer.  National  Science 
Ponndalion. 

IKK  Doc.  2l)i:t-027(i8  Filod  2-(i-i:i:  «;4.S  am| 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L.  95-541) 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Apjilications 
Received  Under  the  Antarctic 
Uonservation  Act  of  1978.  Public  Law 
9.5-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  recjuired  to  publish 
a  notice  of  permit  ajiplication.s  received 
to  conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 

N.SF  has  jnihlished  regulations  under 
the  Antarctic  (Conservation  Act  at  'I’itle 
45  Part  670  of  the  (Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
.submit  written  data,  comments,  or 
views  with  respect  to  this  jiermit 
application  by  March  11. 2013.  This 
a])j)lication  may  he  insjiected  hv 
interested  parties  at  the  Permit  (Iffice, 
address  below. 

ADDRESSES:  (Comments  .should  he 
addressed  to  l^irmit  Office.  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard.  Arlington.  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Polly  A.  Penhale  at  the  above  address  or 
(703)  292-7420. 

SUPPLEMENTARY  INFORMATION:  The 
National  .Science  Foundation,  as 
directed  by  the  Antarctic  (Conservation 
Act  of  1978  (Pill).  L.  9.5-541).  as 
amended  by  the  Antarctic  .Science, 
'ronrism  and  (Conservation  Act  of  1996, 
has  developed  regulations  for  the 
establishment  of  a  permit  .system  for 
various  activities  in  Antarctica  and 
designation  of  certain  animals  and 
certain  geographic  areas  a  requiring 
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.s|)oc:ial  laotoction.  'rhe  ref>iiiati()n.s 
estabii.sh  .such  a  permit  system  tu 
designate  Antarctic  .Specially  Protected 
Area.s. 

The  applications  receivtul  are  as 
Idllows: 

Permit  Application:  2013-028 

1.  Applicant:  )ohn  H.  Postlethwait. 
Institute  oi  Neuroscienc;e.  12.14 
University  ol Oregon,  luigene.  OR 
07403. 

Acrtivity  for  Which  Permit  Is  Requested 

Kilter  Antarctic  .Sjiecially  Protected 
Area.s.  The  a]>piicant  intends  to  enter 
A.SPA  1.12-\Vestern  Bransfield  Strait, 
and  A.SPA  1.')3-Kastern  Dallmann  Hay  to 
capture  Antarctic  fish  bv  trawling  and 
trapping.  The  project  will  .study  the 
evolution  of  secondary  pelagicism  in 
Antarctic  fishes  by  reduction  of  hone 
mineral  density.  Fish  will  he  caught  and 
taken  to  the  Palmer  .Station  laboratory 
for  further  study,  then  released  live  back 
into  the  .Southern  Ocean,  'frawling  and 
trapjiing  an;  conijilementarv  fishing 
techniciues.  Trawling  is  time-efficient 
means  to  collect  the  icefish 
(iluicno(:cf)h(nis  accralus  and  the 
rockcod  S’otoihcnia  coriiccps.  but  is 
limited  to  smooth  bottoms.  Trapping,  on 
the  other  hand,  can  be  jMirformed 
irrespective  of  bottom  type,  which 
enhances  the  ability  to  cajitiin;  the 
odorant-sensing  N.  coriiccps. 

I.(H:ation 

Antarctic  Peninsula  including  A.SPA 
l.'>2-\Ve.stern  Bransfield  .Strait,  and 
A.SPA  1.53-Kastern  Dallmann  Bay. 

Dates 

March  10.  2013  to  June  27.  2013. 

Nadeiii;  (i.  Kennedy. 

Pcrniil  Officer.  Office  of  Polar  Proi’idiiis. 

|FK  Ooc.  2()KI-{)2(i<)(l  I'ihui  2-()-i:i;  H:4.i  am| 
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NATIONAL  SCIENCE  FOUNDATION 

Business  and  Operations  Advisory 
Committee;  Notice  of  Meeting 

In  accordance  with  Federal  Advisorv 
Committee  Act  (Pub.  L.  ‘)2-4()3.  as 
amended),  the  National  .Science 
Fonmlation  announces  the  following 
meeting: 

\'ame:  Hiisinoss  and  ()i)(!rali()ns  Advisorv 
(innnniltee  (U.i.Ki)  . 

Dale/Tiine:  Monday.  F'etiniarv  2.5.  2013; 
1:00  p.in.  to  4:00  ji.in.  (IvST). 

P/ace;  National  Sciiaii.-e  i■'oundation.  4201 
Wilson  Boul(!vard.  .Stafford  It.  Room  .51.5. 

To  help  facililalo  your  entry  into  llu; 
building,  contact  the  individual  UsIchI  below. 
Your  nupiest  should  lx;  niccuverl  by  (Uiiail 


[phalan^’a&nsfeoc]  on  or  prior  to  riiursdav. 
February  21. 2012. 

Type  of  Meelin'i:  Opmi. 

Ooalact  /^er.sou:  Patty  Italanga.  National 
.Scimice  l‘’oimdation.  4201  Wilson  llouhn'ard. 
Arlington.  VA  22230  (703)  202-8100. 
/>/)u/unga@n.s/.gov. 

Pin'pose  of  Meelin{>:'Vo  provide  advice 
concerning  issues  ndaled  to  the  ovin'sight. 
integrity.  dev(4opim;nt  and  (mhancemmit  of 
N.SP's  business  opiM'ations. 

Agenda:  Widcoine/lntroduclions.  Hl’A 
.Straliigic  Prioriliiis.  I'ollow-llp  on  N.SI' 
fau|)loyee  Viewpoint  .Survey.  Discuss  tlu; 
Pros  and  (xnis  of  the  Meeting’s  Virtual 
As|)ecls. 

Dated:  Piibruary  1.  2013. 

Susanne  Holton. 

Oommitlee  .Manof’enient  Officer. 

ll'R  Dec.  20i;MI2li«7  Filed  2-(i-13;  «:45  am) 

BILLING  CODE  7555-01-P 


NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board;  Sunshine  Act 
Meetings;  Notice 

The  National  .Science  Board's 
Committee  on  Kdneation  and  1  Inman 
Resources,  pursuant  to  N.SF  regulations 
(4.1  CFR  |)art  (il4),  the  National  .Science 
Foundation  Act.  as  amended  (42  l)..S.C. 
18(>2n-1).  and  the  Covernment  in  the 
.Sunshine  Act  (1  II..S.C.  112h).  herehv 
gives  notice  in  regard  to  the  scheduling 
of  a  teleconference  for  the  tninsaction  of 
National  .Science  Board  business  and 
other  matters  specified,  as  follows: 

DATE  &  TIME:  Monday,  February  11, 

201 3.  1  ():()0-1 1 :()()  a.m.  KST. 

SUBJECT  MATTER:  (1)  Chairman’s  o|)ening 
remarks;  and  (2)  Cuidelines  for 
discn.ssion  at  the  Board’s  Fehruarv  20th 
meeting. 

STATUS: Clpen. 

LOCATION:  This  meeting  will  be  held  hv 
teleconference  at  the  National  .Science 
Board  Office,  National  Science 
Foundation,  4201  VVikson  Blvd.. 
Arlington.  VA  22230.  A  public  li.stening 
room  will  be  available  for  this 
teleconference  meeting.  All  visitors 
must  contact  the  Board  Office  [call  703- 
292-7000  or  send  an  email  message  to 
n(ttionalscicnccl)rd@nsf.gov\  at  least  24 
hours  jirior  to  the  teleconference  for  the 
public  room  number  and  to  arrange  for 
a  visitor’s  badge.  All  visitors  must  report 
to  the  N.SF  visitor  desk  located  in  the 
lobby  at  the  9th  and  N.  Stuart  .Streets 
entrance  on  the  day  of  the 
teleconference  to  receive  a  visitor’s 
badge. 

UPDATES  &  POINT  OF  CONTACT:  Please 
refer  to  the  National  .Science  Board  Web 
site  my\y.nsf.gov/nsl)  for  additional 
information.  Meeting  information  and 
updates  (time,  jilace,  subject  matter  or 


status  of  meeting)  mav  he  found  at 
http:/ /ww'w. nsf.gov/nsb/noticcs/.  Point 
of  contact  for  this  meeting  is:  Jaccpieline 
Meszaros.  National  .Science  Board 
Office,  4201  Wilson  Blvd..  Arlington,  VA 
22230.  Telephone:  (703)  292-7000. 

Ann  liiisliiiiiller. 

Senior  Ooiinsel  to  the  .\alioiuil  Science  Hoard. 
|FK  Ooc.  2()13-()2a44  Filed  2-.5-i:i:  1  1:1.5  iiin| 
BILLING  CODE  7555-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68813;  File  No.  SR-EDGA- 
2013-06] 

Self-Regulatory  Organizations;  EDGA 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  EDGA  Rule 
1 1 .1 3  To  Extend  the  Operation  of  a 
Pilot  Pursuant  to  Rule  11.13  Until 
September  30,  2013 

F’ubruarv  1.  2013. 

Pursuant  to  Suction  19(1))(1)  of  tho 
.Socuritics  Exchange  Act  of  1934  (the 
“Act”).'  and  Rule  19h-4  thoreiinder,- 
notico  is  horoby  given  that  on  (aniiarv 
31, 2013.  EDUA  Exchange,  Inc.  (the 
“Exchange”  or  “IdlCIA”)  filed  with  the 
.S(!ciirities  and  Exchange  Uommission 
(“Uommission”)  the  ju’ojiosed  rule 
change  as  described  in  Items  I  and  II 
below,  which  items  have  been  jirepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
.solicit  comments  on  the  pro])o.sed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

'fhe  Exchange  projioses  to  amend 
EDGA  Rule  11.13  to  extend  the 
ojieration  of  a  ])ilot  pursuant  to  Rule 

II. 13  (the  “Pilot”)  until  .Sejitemher  30, 
2013.  The  Exchange  also  jiroposes  to 
ado])t  new  paragra])h  (i)  to  Rule  11.13  in 
connection  with  the  iqicoming 
o])eration  of  the  Plan  to  Addre.ss 
Extraordinarv  Market  Volatility 
Ihirsuant  to  Rule  (508  of  Regulation  NM.S 
under  the  Act  (the  “Limit  U])-Limit 
Down  Plan”  or  the  “Plan”).-*  All  of  the 
changes  described  herein  are  apiilicahle 
to  EDGA  Members.  The  text  of  the 
pro])o.sed  rule  change  is  available  on  the 
Exchange’s  Intermit  Web  site  at 

WWW. direct cdgc.coin,  at  the  Exchange’s 


'  1.5  II.S.C,  78s(l))(l). 

^  17  CFK  24().l!ll)-4. 

'  See  .Socurilios  Fxcliango  Act  Release  No.  (i7()!n 
(May  :n.  2012).  77  FR  ;t:i4!m  (lime  (i,  2012). 


principal  office,  and  at  the  Public 
Kuforcnco  Room  of  the  Connnissioii. 

M.  S«!lf-R«;j.uIatory  ()rf>anization’s 
Slalenient  of  the  Piirposu  of,  and 
StaUifory  Basis  for,  the  Proposed  Rule 
(diange 

In  its  filing  with  the  Conunission.  the 
•snl  -regulatory  organization  included 
slateinents  concerning  the  purpose  of. 
niK  basis  lor,  the  projmsed  rule  clumge 
•nul  discussed  any  comments  it  received 
on  the  pro])osed  rule  change.  The  text 
oI  these  statements  may  he  examined  at 
the  jilaces  specified  in  Item  IV  below 
I  Ik;  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 

•soctiousA.BandChelow.ofthe  mo.st 
significant  asjjects  of  such  statements. 

A.  ^(^ll-Uagulatorv  Organization's 
Statement  of  the  'Parpose  of.  and 
Statutory  Basis  for.  the  Proposed  Bale 
Idiange 
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tluit  the  Exchange  anticipates  that  the 
pha.sed  implementation  of  the  Limit  Un 
nniit  Down  Plan  will  he  coiinihite.  As 
explained  in  further  d(;tail  helow 
••Ithoiigh  the  lamit  Up-Limit  Down  Plan 
IS  in  ended  to  prevent  executions  that 
would  need  to  he  nullified  as  clearlv 
erroneous,  the  Exchange  believes  that 
t;ertain  protections  should  he 
nianitained  whih;  the  indu.strv  gains 
initial  experience  operating  with  the 
nnnt  lJ|nLimit  Down  Plan,  includint. 
the  provisions  of  Rule  11.1,3  that 
mirrently  opiirate  as  a  jiilot. 


Proposed  Limit  Uji-Limit  Down 
1  rovision  to  Rule  11.13 


1.  Purpose 

1  he  jnirjKxse  of  this  filing  is  to  extend 
the  effectiveness  of  the  Exchange’s 
c-iirrent  rule  apjilicahle  to  Clearlv 
iM-roneous  Executions  and  to  adojit  new 
piiragraph  (i)  to  Rule  11.13  in 
connection  with  upcoming  operation  of 
the  Imnit  U])-Lnnit  Down  Plan. 
Background 

Portions  ofRule  11.13.  explained  in 

hnther  detail  helow.  are  currentiv 
operating  a^s  the  Pilot  and  are  .set  to 
exjiire  on  Fehrnary  4.  201 3. •»  The 
Exchanp  jn-oposes  to  extend  the  Pilot  to 
September  30.  2013. 

On  September  10,  2010,  the 
(-ommi.ssion  approved,  on  a  pilot  basis 
ehangesto  EDGA  Rule  1 1.13  to  provide 
lor  uniform  treatment:  (1)  (If  clearlv 
erroneous  execution  reviews  in  multi- 
stock  events  involving  twentv  or  more 
securities;  and  (2)  in  the  event 
Iransaiitions  occur  that  result  in  the 
issuance  of  an  individual  stock  trading 
pause  by  the  primarv  market  and 
subsequent  transactions  that  occur 
before  the  trading  pause  is  in  effect  on 
tho  Exchange.-.  The  Exchange  also 
olianges  to  Rule 
11.13  that  reduced  the  ahilitv  of  the 
Exchange  to  deviate  from  the  objective 
.standards  set  forth  in  Rule  ll.l3.ii  The 
Extdiange  b(;lieve.s  the  benefits  to  market 
particijiants  from  the  more  objective 
e  (;ar  y  erroneous  executions  rule 
should  continue  on  a  pilot  basis  through 
September  30,  2013,  which  is  the  date 

II  KDdil.SC  No  (i7r,()n 

".SVo  .Socurilio.s  lAclii.nj.,,  Act  Kolon.so  No.  (ivaaa 

. . . . 

"hi.  ' 


T  he  Exchange  proposes  to  adopt  new 
paragraph  (i)  to  Rule  11.13,  to  provide 
tliat  the  existing  provisions  ofRule 
11.13  will  continue  to  applv  to  all 
t:-xcliange  tran.sactions,  including 
Inm.sactions  in  securities  subject  to  the 

an,  other  than  as  .set  forth  in  proposed 
paiagraph  (i  .  Accordinglv,  other  tfian  as 
1  proposed  below,  the  E.xchange  projm.ses 
R)  maintain  and  continue  to  apjilv  the 
Clearly  Erroneous  Execution  standards 
.  Ill  the  same  way  that  it  does  lodav. 
Notably,  I  ns  means  that  the  Exchange 
might  nullify  tran.sactions  that  occur 
within  the  price  bands  di.s.seniinated 
pmsuant  to  the  Limit  Up-Limit  Down 
Ian  to  the  extent  such  tran.sactions 
i|iiahly  as  clearlv  erroneous  under 
oxcsling  criteria.  As  an  example,  a.ssume 
hat  a  lier  1  .security  pursuant  to  the 

o"  fJrice  pursuant  to 

•  l^'Ili  llu;  1  Ian  and  Rule  11.13  of  .$l()o  ()() 

1  he  ower  jiricing  band  under  the  Plan  ’ 
won  , I  b,.  S9.T(,()andthe  iipp,;r  pricing 
oand  under  the  Plan  would  be  .SlO.'S.OO. 
An  execution  could  occur  on  the 
Exchange  m  this  securitv  at  Sbb.OO,  as 
H.s.,s>v,liun  IlioPinn  s  pricing  I, 
However,  if  subjected  to  review  as 
potentially  clearlv  erroneous  the 
Exchange  would  nullify  an  execution  at 
8.)b.()()  as  clearly  erroneous  because  it 
oxceeds  the  3%  threshold  that  is  in 
place  pursuant  to  Rule  11.13(c)(1)  for 
securities  priced  above  .S.io.oo  (/.(.._  ^ith 
a  reference  price  of  Si  oo.oo,  anv 
tian.sactions  at  or  below  S97.()o'or  above 
S103.()()  could  be  nullifiod  as  clearlv 

‘-‘nonoous).  A(;cor(lingly,  this  ,, rope, sal 

maintains  the  status  quo  with  respect  to 
reviews  of  CMoarly  Erroneous  Executions  ' 

and  theapjjhcation  ofohjective  ‘ 

mnnerical  guidelines  by  the  Exchano,;.  ' 

Die  proposal  does  not  increase  the  ' 

discretion  afforded  to  the  Exchange  in 
(:oiinection  with  reviews  of  Clearlv  * 

Erroneous  Exi'ciit  ions.  ‘  I 

The  Limit  U], -Limit  Down  Plan  is  ' 

designed  to  prevent  executions  from 
oc.curring  outside  of  dvnamic  price 
bands  di.sseminated  to  the  public  by  the 
single  plan  processor  as  defined  in  the  k 


Limit  Up-Limit  Down  I’lan.'The 
P-  pos.sibility  remains  that  the  Exchange 
■  could  experience  a  technologv  or 
.systems  problem  with  respect  to  the 
'll  implementation  of  the  jirice  bands 
dis.sennnatefl  pursuant  to  the  Plan.  To 
addre.ss  such  po.s.sibilitie.s.  the  Exchange 
propo.ses  I,,  adopt  language  to  make 
cloar  that  if  an  Exchange  technologv  or 
s.vstems  i.ssue  results  in  anv  Iran.saf.'lion 
‘>i/i;iirrmg  oiit.side  of  the  price  bands 
disseminated  pursuant  to  the  Plan,  an 
Officer  of  tho  Exchange  or  senior  level 
miqjloyee  designee,  acting  on  his  or  her 
own  motion  or  at  the  reiiuesi  of  a  third 
party,  shall  review  and  declare  anv  such 
Irades  null  and  void.  Ab.sent 
extraordinary  circumstances,  anv  such 
action  of  the  Officer  of  the  Exchange  or 
other  senior  level  employee  designee 
.shall  be  taken  in  a  timelv  fashion, 
generally  within  thirty  (30)  minutes  of 
I  ilotection  of  the  erroneous 
^  tran.sa,:tion.  When  extraordinarv 

:  (if 

the  Officer  of  the  Exchange  or  other 
senior  level  employee  designee  must  be 
taken  by  no  later  than  the  start  of 
Ri;gular  Trading  Hours"  on  the  trading 
day  following  the  date  on  which  the 
,;x(;cution(.s)  under  review  occurred. 
Although  the  Exchange  will  act  as 
piomplly  as  po.ssible  and  the  propo.sed 
ob)eclive  standard  [i.e..  whether  an 
execution  occurred  outside  the  band) 
.sliould  make  it  feasible  to  quickiv  make 
a  (letermination.  there  may  he  ' 
circumstances  in  which  ac'ldilional  time 
may  b,;  needed  for  verification  of  facts 
oi  coordination  with  outside  parties, 
including  the  single  plan  proce.s.sor 
responsible  for  dis.seniinating  the  iirice 
bands  and  other  market  centers 
Accordingly,  the  Exchange  believes  it 
iietje.ssary  to  maintain  some  flexibilitv  to 
make  a  determination  outside  of  the  ‘ 
thirty  (30)  minute  guideline.  In 
addition,  the  Exchange  proposes  that  a 
tran.sa,:tion  that  is  nullified  pursuant  to 
new  paragraph  (i)  would  be  appealable 
Ill  accordance  with  the  provisions  of 
Rule  11.13(e)(2).  In  addition,  the 
Exchange  proposes  to  make  c:lear  that  in 
file  event  that  a  single  plan  processor 
experiences  a  technologv  or  svstem.s 
pioblem  that  prevents  the  dissemination 
nl  price  bands,  the  Exchange  would 
iiiak,;  the  determination  of  whether  to 
nullify  transactions  based  on  Rule 
T1.1.3(aHh). 

I  he  Exchange  believes  that  cancelling 
rades  that  occur  outside  of  the  price 
band.s  disseminated  pursuant  to  the 
I  Jan  IS  con.si.stent  with  the  purpose  and 


lAcliimo,.  Ad  K(.|„;,s(.  No.  (i7(l<il 
(Mny  .11.  LA1,2).  77  FK  :i:Him  (luno  ,i,  2,112). 

'‘RfsSiilar  Trading  I  Imir.s  ,:oinim!iK:(!  al  ‘,;;i(i 
l,a.sloin  1  nil,!.  .S’w  Kxt.hango  Kiilo  l..5(y). 
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int(!nt  of  the  Flan,  as  such  transactions 
are  not  intended  to  occur  in  the  first 
place.  If  tran.sactions  do  occur  outside  of 
the  price  hantls  and  no  exception 
applies — which  necessarily  would  Ih; 
cau.sed  by  a  technology  or  systcans 
issue — then  the  Kxchange  believes  the 
a|)j)roj)riate  result  is  to  nullifv  sucli 
tran.sactions. 

2.  .Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  .Section  (»(!))(.'))  of  the 
Act.”  which  recpiires  the  rules  of  an 
exchange  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  ami  perfect  the 
mechanism  of  a  ir(;e  and  ojjen  market 
and  a  national  market  system  and.  in 
general,  to  j)rotect  investors  and  the 
public  interest.  The  Exchange  believes 
that  the  proposed  rule  meets  these 
nupiirements  in  that  it  promotes 
transparency  and  uniformity  across 
markets  concerning  review  of 
transactions  as  clearly  erroneous.  More 
sj)ecifically.  the  Exchange  believes  that 
the  extension  of  the  Pilot  would  helj) 
assure  that  the  determination  of  whether 
a  cUsarly  erroneous  trade  has  occurred 
will  1m!  based  on  chxir  and  ohj(!ctive 
criteria,  and  that  the  resolution  of  the 
incident  will  occur  promptly  through  a 
transparent  j)rocess.  'I'lie  i)ro|)osed  rule 
change  would  also  help  assure 
consistent  results  in  handling  erromH)Us 
trades  across  the  11. .S.  markets,  thus 
furthering  fair  and  orderly  markets,  the 
protection  of  investors  and  the  j)ul)lic 
interest.  Although  the  Limit  l)j)-Limit 
Down  Plan  will  he  operational  during 
the  same  time  period  as  the  pro])osed 
extended  Pilot,  the  Exchange  believes 
that  maintaining  the  Pilot  for  at  least 
through  the  phased  implementation  of 
the  Plan  is  operational  will  help  to 
protect  against  unanticipated 
consequences.  To  that  end.  the 
extension  will  allow  the  Exchange  to 
determine  whether  Rule  11.13  is 
necessary  once  the  Plan  is  operational 
ami.  if  so.  whether  im])rovements  can  he 
made.  Further,  the  Exchange  believes  it 
consistent  with  the  protection  of 
investors  and  the  |)ul)lic  intere.st  to 
adopt  objective  criteria  to  nullify 
transactions  that  occur  outside  of  the 
Plan's  price  hands  when  such 
transactions  should  not  have  been 
executed  hut  were  due  to  a  systems  or 
technology  issue. 


■'  l.'j  II-.S.C.  7»l(l))(.'i). 


B.  Salf-Bngiildlorv  Orf’diii'y'dtioii 's 
Stdtamdnt  on  Bnidon  on  (Joinpotition 

The  Exchange  does  not  hcdieve  that 
the  proj)o.sed  ruh;  change  will  impo.se 
any  burden  on  competition  that  is  not 
neces.sarv  or  appropriate  in  furtherance 
of  the  puri)ose.s  of  the  Act.  The 
Financial  Industry  Regulatory  Authority 
(“FINRA")  and  otlu'r  national  securities 
exchanges  are  also  filing  similar 
proposals,  'riius  the  Exchange  bidieves 
that  the  ])roj)osal  will  help  to  ensure 
consistent  rides  across  market  centers. 

C.  Sdlf-Bognldloiy  Orgonmilion's 
Stdioinont  on  (Jonnnoijts  on  tho 
Pi'oposod  Bide  Chongo  Bocoivod  From 
Mdinhdi's.  Pdiiiciponts,  or  Othors 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proj)osed  rule  change. 

111.  Date  of  Effectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

Because  the  projiosed  rule  change 
does  not  (i)  siginficantly  affect  the 
protection  of  investors  or  the  public 
interest:  (ii)  impo.se  any  significant 
burden  on  competition;  and  (iii)  become 
o|)erative  for  3()  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  (Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  jnihlic  intere.st.  the 
pro])osed  rule  change  has  become 
effective  pursuant  to  Section  19(h)(3)(A) 
of  the  Act  and  Rule  l‘)h-4(f)((i)(iii) 
thereunder. ' ' 

A  proposed  rule  change  filed  under 
Rule  19h-4(i)((i)  normally  does  not 
become  o])erative  for  30  days  after  the 
date  of  filing.  However,  ])ur.suant  to 
Rule  19h-4(f)((j)(iii)  '  *  the  Commi.ssion 
may  designate  a  shorter  time  if  such 
action  is  consi.stent  with  the  jirotection 
of  investors  and  the  public  interest.  The 
Exchange  has  asked  the  Commi.ssion  to 
waive  the  30-day  operative  delav  so  that 
the  proposal  mav  become  operativii 
immediately  upon  filing. 

'fhe  Commi.ssion  believes  that 
waiving  the  30-day  operative  delay  is 
consi.stent  with  the  protection  of 
investors  and  the  |)uhlic  interest,  as  it 
will  allow  the  pilot  program  to  continue 
uninterru])ted,  thereby  avoiding  the 


">15  ii..s.(:.  7«s(l))(:t)(A). 

"17  Cr'K  2-}l).l!ll)-4(r)(l>)(iii).  As  |■(!(|llir(!(l  im(l(!r 
Kiilo  4(l')(())(iii).  llu!  I'AcliciiiKii  |m)vi(l(!(l  Iho 
Cominissidii  willi  \vrill(!n  luilico  uT  its  inUtiil  Id  lild 
liu!  prd|)dS(Ml  riild  chiingd.  iiloiig  willi  ii  l)i'i(!l 
(Idscriptidii  aiul  Iho  l(!Xl  dl  llid  propdsdd  iiild 

at  Ktast  livi;  l)iisiii(!ss  days  prior  to  Iho  dale; 
dl  riliiio  dl  lli(!  prd|)dS(!d  rid(!  (:liaii>;o.  or  sucli 
shdi'tor  tinio  as  d(!si^nalod  iiv  Iho  Cdininission. 

'■^\7  CI'K  24l).l<)l)-4(l)((i). 

"17  CFK  240.1<ll)-4(l)(li)(iii). 


investor  confusion  that  could  result 
from  a  temiiorary  interruption  in  the 
pilot  program.  For  this  reason,  the 
Commission  designates  the  projio.sed 
rule  change  to  he  operative  iqion 
filing. 

At  any  time  within  (iO  days  of  the 
filing  of  the  pro|)osed  rule  change,  the 
(Commi.ssion  summarily  may 
temjiorarily  suspend  such  rule  change  if 
it  appears  to  the  (Commission  that  such 
action  is  necessary  or  appro])riate  in  the 
public  intere.st,  for  the  protection  of 
investors,  or  otherwi.se  in  furtherance  of 
the  ])ur|)ose.s  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  ]ier.sons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  jiropo.sed  rule 
change  is  consi.stent  with  the  Act. 
("omments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Connnen ts 

•  Use  the  Commission’s  Internet 
comment  form  (http://\\’\v\\’.sec.gov/ 
rnles/sro .slit ml)-,  or 

•  Send  an  email  to  rnle- 
comments@sec.gov.  Please  include  File 
Number  .SR-ED(CA-2()  13-08  on  the 
subject  line. 

Paper  (Comments 

•  .Send  ])aper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
.Securities  and  Exchange  (Commission. 
100  F  .Street  NE..  Washington,  D(C 
20.')49-1090. 

All  submissions  should  refer  to  File 
Number  .SR-EDCA-201 3-00.  'fids  file 
number  should  he  included  on  the 
subject  line  if  email  is  used.  To  heljj  the 
(Commission  process  and  review  vour 
comments  more  efficiently,  please  use 
only  one  method.  The  (Commission  will 
post  all  comments  on  the  (Commission's 
Internet  Web  site  (http://\v\\’\\’.sec.gov/ 
rides/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  pro])osed  rule 
change  that  are  filed  with  the 
Comnnssion,  and  all  written 
communications  relating  to  the 
Jiropo.sed  rule  change  between  the 
Commi.ssion  and  any  jierson,  other  than 
tho.se  that  may  he  withheld  from  the 
jnihlic  in  accordance  with  the 
jirovisions  of  .'i  l)..S.(C.  .'5.12,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room.  100  F  .Street  NE., 


"  piirpi).s(!s  oiilv  of  waiviiif>  llui  .'lO-dav 
oparalivo  tlalay,  Iho  Commission  lias  also 
consiflorofl  llu?  jiroposod  ndo's  impaci  on 
ollicioncv.  comijolilion.  and  capilal  ronnalion.  Sim 
15  IK.S.C.  7H(;(1). 


L 


9076 


Federal  Register / Vol.  78,  No.  26/Thursday,  February  7,  2013/Notices 


Wasliington,  D(]  2().'54?),  on  official 
business  days  between  the  hours  of 
H):()()  a. in.  and  3:00  ]).in.  (iopies  of  the 
filing  al.so  will  he  available  for 
inspection  and  co|)ying  at  the  princij)al 
office  of  the  lixchange.  All  c;oininents 
received  will  he  posted  without  change: 
the  (ioininission  does  not  edit  personal 
identifying  information  from 
suhmi.ssions.  You  should  siihmit  oidy 
information  that  you  wish  to  make 
available  |)uhliclv.  All  submissions 
should  refer  to  File  Number  SK-ED(iA- 
2013-00  and  should  he  submitted  on  or 
before  February  28.  2013. 

l'’()r  llu!  (^oininission.  l)v  the  IDivisieii  of 
'I’radiiig  and  Markets,  pursuant  to  delcigated 
aniliority.''’ 

Kevin  M.  O’Neill. 

Sacn’larv. 

IFK  Dec.  2()i:i-0274.")  Filed  2-()-i:i:  8:45  anil 
BILLING  CODE  8011 -01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68800;  File  No.  SR-CBOE- 
2013-012] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  To  Amend  CBSX  Rule 
52.4  Relating  to  the  Clearly  Erroneous 
Policy 

l•'(!l)ruarv  1.  2013. 

Pursuant  to  Suction  19(h)(1)  of  thu 
.Sucnritius  Fxchango  Act  of  1934  (thu 
“Act”).'  and  Rulu  19h-4  thuruimdur,- 
notice  is  huruhy  given  that  on  januarv 
29,  2013,  Chicago  Board  Ojitions 
Exchange,  lncor])orated  (the  “fixchange" 
or  “CBOE”)  filed  with  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  the  ])ro])osed  rule 
change  as  described  in  Items  I  and  11 
below,  which  Items  have  been  ])re])ared 
by  the  Exchange.  The  Commission  is 
]nihlishing  this  notice  to  solicit 
comments  on  the  projiosed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  a 
pilot  program  relateil  to  CBOE  .Stock 
Exchange  (“CB.SX”)  Rule  .52.4,  entitled 
“Clearly  Erroneous  Poliev.”  3’he 
Exchange  also  jirojioses  to  adopt  new 
|)aragraph  (i)  to  CB.SX  Rule  52.4  in 
connection  with  the  ujicoming 
operation  of  the  Plan  to  Addre.ss 


>'■  17  CFR  2(H).;«)-;i(ii)(12). 
I  15  U..S.(:.  78s(l))(l). 

^  17  CFR  24(1.  nil)-!. 


Extraordinary  Market  Volatilitv 
Pursuant  to  Rule  608  of  Regulation  NM.S 
under  the  .Securities  and  Exchange  Act 
of  1934  (the  “I.imit  Up-Limit  Down 
Plan”  or  “Plan”).-* 

(additions  are  in  italics:  deletions  are 
IhracketedI) 

***** 

(Chicago  Hoiircl  Options  FNcliange. 
Iiicor|)oi'al(!(l 

Rules 

***** 

Rule  .52.4  (Nearly  Krroneous  Policy 

I'lu!  iirovisions  of  jiaragraplis  (c).  (e)(2).  (1). 
and  (g)  of  this  Rule,  as  aineuded  on 
.Septeinlier  10.  2010.  (iinl  the  provisions  of 
porogropli  (i).  shall  he  in  effect  during  a  jiilot 
|)eriod  set  to  end  on  (l''ehrnarv  4]Soplninl>or 
:U).  2013.  If  the  pilot  is  not  eitlnir  extended. 
roplocod  or  aiijiroved  perinaiKuit  bv 
S(!])loinl)(;r  30.  2013.  the  prior  versions  of 
jiaragraphs  (c).  (e)(2).  (f).  and  (g)  shall  lx;  in 
effect,  and  tlio  provisions  of  parogropli  (i) 
slndl  ho  null  and  void. 
***** 

(i)  Soenritios  Snhjoct  to  Limit  I  'p-Limil 
Down  Plan.  For  pnrposos  of  this  paragraph, 
the  phrase  ‘‘Limit  I  'p- Limit  Down  Plan"  or 
“Plan"  shall  moan  Iho  Plan  to  Address 
Lxiraordinary  Mark(d  Volatility  Parsnant  to 
Itulo  Otlll  of  fiogulaiion  NMS  under  the  Act. 
The  provisions  of  paragraphs  (a  I  through  (hi 
above  sludi  gov(nn  all  (iPSX  transactions, 
including  transactions  in  securities  snl)iect  to 
the  Plan,  other  than  as  set  forth  in  this 
paragraph  ti).  If  as  a  resnit  ofCIIISX 
technologv  or  svstems  issue  anv  transaction 
occurs  outside  of  the  applical)le  price  Ixinds 
disseminated  parsnant  to  the  Plan,  an 
()ffici(d  or  senior  level  emplovee  designee, 
acting  on  his  or  her  own  motion  or  at  the 
nxinest  o  f  a  third  party,  sindl  review  and 
declare  anv  such  trades  null  and  void. 

Al)sent  extraordinarv  circumstances,  anv 
such  action  o  f  the  Officied  or  other  senior 
level  employee  designee  shall  he  taken  in  a 
timely  fashion,  generally  within  thirty  (30) 
mimdes  of  the  detection  (d  the  erroneous 
transaction.  When  extraordinary 
circumstances  exist,  anv  such  action  of  the 
()ffici(d  or  other  senior  level  emplovee 
designee  must  he  taken  l)v  no  later  than  the 
start  ofOBSX  llegnlar  Trading  Honrs  on  the 
trading  day  following  the  date  on  which  the 
exeentionis)  under  review  occurred.  Each 
(diSX  'Trader  involved  in  the  transaction 
shall  he  notified  as  soon  as  practicable  hv 
(dISX.  and  the  partv  aggrieved  l)v  the  action 
mav  appecd  such  action  in  accordance  with 
the  })rovisions  of  paragraph  (el(2)  above.  In 
the  event  that  a  single  j)lan  processor 
experiences  a  technologv  or  svstems  issue 
that  prevents  the  dissemiiudion  (d  price 
hands.  CdlSX  will  make  the  determination  o/ 
whether  to  nullifv  transactions  based  on 
paragraphs  (a)  through  (h)  al)ove. 
***** 

The  text  of  the  ])roj)osed  rule  change 
is  also  available  on  the  Exchange's  Web 


■'  See  .Seciii'ilies  Fxchangi:  Acl  RiiKsise  No.  (i7(l!ll 
(May  .31.  2012).  77  FR  334(18  Oiino  (i.  2012)  (Iho 
"l.iiiiil  Up-l.iinil  Down  Rcdoasi;"). 


site  (http:/ /www.cboe.cont/ AhoutCBOE/ 
CBOELegalHeguldtoryHonw.dspx) ,  at 
the  Exchange’s  Office  of  the  .Secretary, 
and  at  the  Commission. 

II.  Self-Regulalory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  .statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  receiyed  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
jilaces  specified  in  Item  IV  below.  The 
Exchange  has  prejiared  .siimmaries.  set 
forth  in  .sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
.statements. 

/\.  Self-Hegdldton'  Orgdnizdtion’s 
Statement  of  the  Purpose  of.  and 
Stdiulory  Basis  for.  the  Proposed  Bale 
(dumge 

1.  Purpose 

The  purpose  of  this  filing  is  to  extend 
the  effectiveness  of  CB.SX’s  current  rule 
“Clearly  Erroneous  Policy”  and  to  adopt 
new  paragraph  (i)  to  CB.SX  Rule  52.4  in 
connection  with  upcoming  operation  of 
the  Limit  IJji-Limit  Down  Plan. 

Pro])o,sal  To  Extend  Pilot 

Portions  of  Rule  52.4.  ex|)lained  in 
further  detail  below,  are  currently 
operating  as  a  pilot  jirogram  set  to 
expire  on  Eehruary  4.  2013.^  The 
Exchange  proposes  to  extend  the  pilot 
program  to  .September  30.  201 3. 

(in  .Seiitemher  10.  2010,  the 
Comnii.ssion  approyed,  on  a  pilot  basis, 
changes  to  CB.SX  Rule  52.4  to  provide 
for  uniform  treatment:  (1)  Of  clearly 
erroneous  execution  reviews  in  iiiiilti- 
stock  events  involving  twenty  or  more 
.securities;  and  (2)  in  the  event 
transactions  occur  that  result  in  the 
issuance  of  an  individual  stock  trading 
jiau.se  by  the  primary  market  and 
suhsecjuent  transactions  that  occur 
before  the  trading  pause  is  in  effect  on 
CB.SX. The  Exchange  al.so  adopted 
additional  changes  to  CBSX  Rule  52.4 
that  reduced  the  ability  of  CB.SX  to 
deviate  from  the  objective  standards  set 
forth  in  Rule  52.4."  The  Exchange 
believes  the  benefits  to  market 
participants  from  the  more  objective 
clearly  erroneous  executions  rule 
should  continue  on  a  pilot  basis  through 


■' .S(!(:uriti(!.s  Acl  Release  No.  87375 

(Aususl  2.  2012).  77  FR  47478  (Aiisusl  8.  2012) 
(.SR-(',H()l-;-201 2-070). 

■'•.Secui'ities  Fxchan{;e  Act  Release  No.  82888 
(.SepOanbei-  10.  2010).  75  FR  58813  (.Siiptiaiiher  18. 
20 1 0)  (.SR-( :i!( )l::-201 0-058). 

'■  Id. 
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Sept(Mul)er  .30.  2013.  which  is  tlu;  dale 
that  the  Exchange  anticipates  that  llie 
])hased  iinpieinentation  of  the  Limit  Up- 
idinit  llown  Flan  will  he  coinjilele.  As 
ex|)laine(l  in  fnrlh(M'  detail  helow. 
although  tlu!  Limit  Up-Limit  Down  Flan 
is  intendiul  to  prevent  executions  that 
would  need  to  he  nullified  as  clearly 
erroneous,  the  Exchange  Ixilieves  that 
certain  j)rotections  should  he 
maintained  while  the  industry  gains 
initial  experience  o])erating  with  the 
Limit  Up-Limit  Down  Flan,  inchuling 
the  provisions  of  Rule  .12.4  that 
currentlv  operate  as  a  pilot. 

Froposiid  Limit  Up-Limit  Down 
Frovision  to  Ride  .12.4 

The  Exchange  j)ropose.s  to  adopt  new 
])aragraph  (i)  to  Rule  .12.4.  to  i)rovide 
that  the  existing  provisions  ot  CHSX 
Rule  .12.4  will  continue  to  apjdv  to  all 
CBSX  transactions,  inchuling 
transactions  in  securities  subject  to  the 
Flan,  other  than  as  set  forth  in  propo.sed 
paragraph  (i).  Accordingly,  othm-  than  as 
pro])osed  helow.  the  Exchange  j)ro|)ose.s 
to  maintain  and  continue  to  ap])lv  the 
Clearly  Erroneous  Folicy  .standards  in 
the  same  way  that  it  do(‘S  todav. 

Notably,  this  means  that  CBSX  might 
nullify  transactions  that  occur  within 
the  price  hands  disseminated  pursuant 
to  the  Limit  Up-Limit  Down  Flan  to  the 
extent  such  transactions  (pialify  as 
chiarly  erroneous  under  existing  crittaia. 
As  an  examj)le.  a.ssume  that  a  Tier  1 
security  ])ur.snant  to  tlu;  Flan  has  a 
reference  price  pursuant  to  both  the 
Flan  and  Ride  .12.4  of  .Si  (K). 00.  3’he 
lower  pricing  hand  under  the  Flan 
would  he  SO.I.OO  and  the  u])|)er  pricing 
hand  under  the  Flan  would  he  .$105.00. 
An  execution  coidil  occur  on  (dISX  in 
this  .security  at  SOO.OO.  as  this  is  within 
the  Flan's  jiricing  hands.  However,  if 
subjected  to  review  as  potentially 
clearly  erroneous.  (3LSX  would  nnllifv 
an  execution  at  .SOO.OO  as  clearly 
erroneous  because  it  exceeds  the  3% 
threshold  that  is  in  place;  pursuant  to 
Rule  .12.4(c)(1)  for  .securities  priced 
above  S.10.00  (/.e..  with  a  reference  price 
of  Si  00.00,  any  transactions  at  or  helow 
.$07.00  or  above  .S103.00  could  he 
nulliri(;d  as  clearly  erroneous). 
Accordingly,  this  proposal  maintains 
the  status  ipio  with  respect  to  r(;views  of 
clearly  (;rroneous  executions  and  tlu; 
application  of  ol)j(;ctive  nuim;rical 
guidelin(;.s  by  Cdl.SX.  Tlu;  propo.sal  does 
not  incr(;a.se  tlu;  di.scr(;tion  afforded  to 
UB.SX  in  coniu;ction  with  r(;views  of 
clearly  erroiu;ou.s  ex(;cutions. 

Tlu;  Limit  Up-Limit  Down  Flan  is 
d(;.signed  to  pr(;v(;nt  (;xecutions  from 
occurring  outside  of  dynamic  price 
hands  disseminat(;d  to  the  ])ul)lic  by  tlu; 
single  plan  j)roc(;s.sor  as  defiiu;d  in  the 


Limit  Up-Limit  Down  Flan.^  The 
possibility  remains  that  CBSX  could 
ex})(;rienci;  a  technology  or  systems 
problem  with  respect  to  the 
implementation  of  the  price  bands 
disseminated  juirsuant  to  the  Flan.  To 
address  such  possibilities,  (dLSX 
proposes  to  adopt  language  to  make 
clear  that  if  a  C.BSX  technology  or 
syst(;ms  issue  results  in  any  transaction 
occurring  outside  of  the  ju  ice  bands 
disseminated  imrsuant  to  tlu;  Flan,  an 
Official  or  senior  level  enijilovei; 
designee,  acting  on  his  or  her  own 
motion  or  at  the  reque.st  of  a  third  party, 
shall  review  anil  declare  any  such  trades 
null  anil  void.  Absent  extraordinary 
circumstances,  any  such  action  of  the 
Official  or  other  senior  level  emjilovee 
designee  shall  be  taken  in  a  timelv 
fashion,  generally  within  thirty  (30) 
minutes  of  the  detection  of  the 
erroneous  tran.saction.  When 
extraordinary  circumstances  exi.st,  anv 
such  action  of  the  Official  or  other 
senior  level  employee  designee  must  he 
taken  by  no  later  than  the  start  of  CBSX 
Regular  Trading  Hours"  on  the  trading 
day  following  the  date  on  which  the 
exec.ution(s)  under  review  occurred. 
Although  CB.SX  will  act  as  promiitlv  as 
])o.ssible  and  the  proposed  objective 
standard  (/.e.,  whether  an  execution 
occurred  outside  the  hand)  should  make 
it  feasible  to  quicklv  make  a 
determination,  there  may  he 
ciremn, stances  in  which  additional  time 
may  be  needed  for  verification  of  facts 
or  coordination  with  outside  parties, 
including  the  single  jilan  processor 
responsible  for  di.sseminating  the  ju  ice 
bands  and  other  market  c.enters. 
Accordingly,  (3LSX  believes  it  neces.sary 
to  maintain  some  flexibility  to  make  a 
determination  outside  of  the  thirty  (30) 
minute  guideline.  In  addition,  CBSX 
jirojioses  that  a  transaction  that  is 
mdiified  juirsuant  to  new  jiaragrajih  (i) 
would  be  ajqiealable  in  accordance  with 
the  jirovisions  of  Rule  .12.4(e)(2).  In 
addition,  CB.SX  juopo.ses  to  make  clear 
that  in  the  event  that  a  single  jilan 
jirocessor  exjieriences  a  technology  or 
systems  jiroblem  that  juevents  the 
dissemination  of  ju  ice  bands,  CB.SX 
would  make  the  determination  of 
whether  to  nullify  tran.sactions  based  on 
Rule  .12.4(a)-(h). 

The  Exchange  believes  that  canc.elling 
trades  that  occur  outside  of  the  juice 
bands  di.sseminated  juirsuant  to  the 
Flan  is  consistent  with  the  juirjio.se  and 
intent  of  the  Flan,  as  such  tran.sactions 
are  not  intended  to  occur  in  the  first 
jilace.  If  transactions  do  occur  outside  of 


^  l.iinit  llp-l.iinil  Down  Koloasi!.  nolo  a. 

“  Ki!<>iiiar  'I'lailing  Hours  coiniiKaico  at  ‘l::i()  a. in. 
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the  ju  ice  bands  and  no  excejition 
ajijilies — which  nece.ssarily  would  be 
caused  by  a  technology  or  systems 
issue — then  the  Exchange  believes  the 
ajijiroju'iate  result  is  to  nullifv  such 
transactions. 

2.  .Statutorv  Basis 

The  Exchange  believes  that  its 
ju’ojiosal  is  consi.stent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  are 
ajijilicable  to  a  national  securities 
exchange,  and.  in  jiarticular,  with  the 
requirements  of  .Section  (i(b)  of  the  Act.” 
In  Jiarticular,  the  jirojiosal  is  consistent 
with  Section  (i(b)(.1)  of  the  Act."’ 
because  it  would  jiromote  just  and 
equitable  jirinciples  of  trade,  remove 
imjiediments  to,  and  jierfect  the 
mechanism  of.  a  free  and  ojien  market 
and  a  national  market  sy.stem.  The 
Exchange  believes  that  the  jiilot 
jirogram  jiromotes  just  and  equitable 
jirincijiles  of  trade  in  that  it  jiromotes 
transjiarency  and  iiniformity  across 
markets  concerning  review  of 
tran.sactions  as  clearly  erroneous.  More 
sjiecifically,  the  Exchange  believes  that 
the  extension  of  the  jiilot  would  helji 
assure  that  the  determination  of  whether 
a  clearly  erroneons  trade  has  occurred 
will  be  based  on  clear  and  objective 
criteria,  and  that  the  resolution  of  the 
incident  will  occur  jiromjitly  through  a 
transjiarent  jirocess.  The  jirojiosed  rule 
change  would  also  helji  assure 
consistent  results  in  handling  erroneous 
trades  acro.ss  the  U..S.  markets,  thus 
furthering  fair  and  orderly  markets,  the 
jirotection  of  investors  and  the  jiublic 
interest.  Although  the  Limit  Uji-Limit 
Down  Flan  will  he  ojierational  during 
the  same  time  jieriod  as  the  jirojiosed 
extended  jiilot,  the  Exchange  believes 
that  maintaining  the  jiilot  for  at  least 
through  the  phased  imjilementation  of 
the  Flan  is  ojierational  will  helji  to 
jirotect  against  unant icijiated 
consequences.  To  that  end,  the 
extension  will  allow  the  Exchange  to 
determine  whether  Rule  .12.4  is 
neces.sary  once  the  Flan  is  ojierational 
and,  if  so.  whether  imjirovements  can  be 
made.  Further,  the  Exchange  believes  it 
consistent  with  the  jirotection  of 
investors  and  the  jiublic  intere.st  to 
ailojit  objec.tive  criteria  to  nullify 
transactions  that  occur  outside  of  the 
Flan’s  jirici;  bands  when  such 
transactions  should  not  have  been 
executed  but  were  due  to  a  systems  or 
technology  issue. 
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/i.  Solf-Iiegiildtory  Organization 's 
Siateinant  on  Bnrdan  on  Ooinpatition 

CIBOE  do(!s  not  l)(;liove  that  the 
propo.sod  rule  cliange  will  iiupo.se  any 
Inirden  on  conipetition  that  is  not 
n(!(;(!.ssary  or  appro])riate  in  furtherance 
of  the  purposes  of  the  Act.  To  the 
contrary,  the  Exchange  believes  that  the 
Financial  Industry  Regulatory  Authority 
(“IdNRA”)  and  other  national  .securities 
exchanges  are  also  filing  similar 
pro])o.sals,  and  thus,  that  the  ])roposal 
will  help  to  ensure  consistent  rules 
across  market  centers. 

O.  Salf-Bagnlatorv  Organization's 
Statainant  on  Oonnnants  on  tha 
Broposaci  Bala  OJianga  Bacaivad  From 
Mainhars,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
(Commission  Action 

Because  the  proposed  rule  change 
does  not  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (ii)  impose  any  significant 
burden  on  com])etition:  and  (iii)  become 
ojjerative  for  30  days  from  tin;  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  (Commi.ssion  may  designate  if 
consistcmt  with  the  protection  of 
investors  and  the  ])ul)lic  interest,  the 
proposed  rule  change  has  become 
(dfective  j)ursuant  to  Section  10(1)K3)(A) 
of  the  Act  ”  and  Rid(!  19t)-4(f)(0)(iii) 
thereunder.'^ 

A  propo.sed  rule  change  filed  under 
Rule  19l)-4(ll(())  ' '  normally  does  not 
become  o])erative  for  30  days  after  the 
date  of  filing.  However,  j)ursuant  to 
Rule  19l)-4(h(0)(iii)  '•*  the  CJoinmission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  ])nhlic  interest.  The 
Exchange  has  asked  the  ("ommission  to 
waive  the  30-day  operative  delay  so  that 
the  proposal  may  become  operative 
immediatelv  upon  filing. 

The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  jnotection  of 
investors  and  the  public  int(ir(!.st,  as  it 
will  allow  the  pilot  program  to  continue 
iminterruj)ted,  thereby  avoiding  the 

"  1,5  u..s.{:.  7Hs(i))(:i)(.\). 

'-  17  Cl'K  240. nil)— 4(t)((i)(iii).  .As  nKiuiriul  imchir 
Kult!  ntl)— }(r)((i)(iii).  tin;  iirovidiul  llii; 

Coniinission  with  writton  notico  ol  its  intinit  to  till! 
till;  piDpiisod  rule  i:liaii{;i;.  idiiii”  witli  a  lii  ii;! 
dascriiition  and  tiu;  ti;xt  of  tin;  iiroposad  nih; 
chaiigi;,  at  li;ast  livi;  liusinoss  days  prior  to  the  date 
of  filing  of  thi;  i)roiios(;d  ndi;  ohange.  or  siu:h 
shorter  time  as  designated  hv  the  Coniinission. 

I '  17  CI'R  24t).l!)l)-4(fl(li). 

"  17  CKR  24l).1!)l)-4(f|(())(iii). 


investor  confusion  that  could  result 
from  a  temjiorary  interruption  in  the 
pilot  program.  For  this  reason,  the 
Commission  designates  the  jiropo.sed 
rule  change  to  he  ojierative  ujion 
filing.'-'-- 

At  any  time  within  60  days  of  the 
filing  of  the  projiosed  ride  change,  the 
(Commission  simimarilv  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  neces.sary  or  approjiriate  in  the 
jnihlic  interest,  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  per.sons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  jiroposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Oonnnents 

•  Use  the  (Commission’s  Internet 
comment  form  [http://i\'\vu'.. sec.gov/ 
rn les/sro. sht ml)-,  or 

•  Send  an  email  to  rnle- 
connnents@sec.gov.  Please  include  File 
Nnmher  .SR-(CB()E-2()13-()12  on  the 
subject  line. 

Paper  Oonnnents 

•  .Send  pa])er  comments  in  triplicate 
to  Elizabeth  M.  Mnrphv,  Secretary. 
.Securities  and  l-Cxchange  (Commission. 
100  E  Street  NE..  Washington.  IXC 
20.149-1 090. 

All  snhmi.ssions  should  refer  to  File 
Number  SR-(CB()E-2013-012.  This  file 
mimher  should  he  inidnded  on  the 
subject  line  if  email  is  n.sed.  To  helj)  the 
Commission  process  and  review  your 
comments  more  efficiently,  plea.se  use 
only  one  method.  The  (Commission  will 
po.st  all  comments  on  the  Commission’s 
Internet  Web  site  (http://\v\v\v.sec.gov/ 
rnles/sro.shtnd).  Cojiies  of  the 
submission,  all  suh.seijnent 
amendments,  all  written  .statements 
with  resjiect  to  the  jiropo.sed  ride 
change  that  are  filed  with  the 
Commission,  and  all  written 
commnnications  relating  to  the 
jirojiosed  ride  change  between  the 
CCommission  and  any  jier.son.  other  than 
those  that  may  he  withheld  from  the 
jmhlic  in  aiicordance  with  the 
jirovisions  of  .1  IJ..S.(C.  .'>.')2.  will  he 
available  for  Well  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room,  100  E  .Street  NE., 

'‘'Ror  piii  posos  (Jiilv  1)1  wiiiving  llii;  :i0-iliiv 
oporalivo  dolay.  llu;  Commission  lias  also 
consitlorod  llio  proposod  rulo's  impaci  on 
olficioiicv,  compotitioii,  and  capital  ronnation.  .See 
15  7Ki:(l). 


Wa.shington,  D(C  20.')49,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  ji.m.  Cojiies  of  the 
filing  akso  will  he  available  for 
insjiection  and  cojiying  at  the  jirincijial 
office  of  the  Exchange.  All  comments 
rec.eived  will  he  jiosted  without  change: 
the  (Commission  does  not  edit  jiersonal 
identifying  information  from 
siihinissions.  Yon  should  snhinit  only 
information  that  you  wish  to  make 
available  jmhliclv.  All  siihinissions 
should  refer  to  File  Nnmlier  .SR-(CBOE- 
2013-012  and  should  he  submitted  on 
or  before  February  28.  2013. 

I•’()r  llio  (Cuiiiniission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
aulhoritv. 

Kevin  M.  O'Neill. 

Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68803;  File  No.  SR-NSX- 
2013-06] 

Self-Regulatory  Organizations; 

National  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  To  Amend 
Rule  11.19  To  Extend  a  Pilot  Program 
Regarding  Clearly  Erroneous 
Executions 

Feliruary  1.  2()i:i. 

Pursuant  to  .Suction  19(h)(1)  of  the 
.Securities  Exchange  Act  of  1934  (the 
“Act”) '  and  Ride  19h-4  thereunder.- 
notice  is  hereby  given  that  on  January 
30,  2013,  National  .Stock  Exchange.  Inc. 
(“N.SX“’’  or  the  “Exchange”)  filed  with 
the  .Set:urities  and  Exchange 
CCommi.ssion  (“Commission”)  the 
jirojiosed  rule  change,  as  described  in 
Items  1  and  11  below,  which  Items  have 
been  jirejiared  by  the  Exchange.  The 
Commi.ssion  is  jmhlishing  this  notice  to 
solicit  comment  on  the  jirojiosed  rule 
change  from  interested  jiersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  jirojioses  to  extend  a 
jiilot  jirogram  related  to  Rule  11.19, 
entitled  “Clearly  Erroneous 
Executions.”  The  Exchange  akso 
jirojio.ses  to  adojit  new  jiaragrajih  (j)  to 
Rule  11.19  in  connection  with  the 
ujicoming  ojieration  of  the  Plan  to 
Address  Extraordinary  Market  Volatility 
Pursuant  to  Rule  608  of  Regulation  NM.S 

"■  17  CFR  2IK).:U)-;)(a)(12). 
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under  the  Act  (the  "Limit  l]j)-Limit 
Down  Flan"  or  "Flan").-*  The  Excliange 
has  designated  this  ])roj)o.sal  as  non- 
controversial  and  provided  tlie 
('.ominission  with  the  notice  recpiired  hv 
Rule  1‘)l)-4{0((i)(iii)  under  the  Act.-* 

The  text  oi  the  proj)osed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  IUti)://\\  \vw.ns\.c()in,  at  the  princijial 
office  of  the  Exchange,  ami  at  the 
('ommission’s  Fuhlic  Reference  Room. 

II.  Self-Kegiilatnry  Organization’s 
Statement  of  the  Purpose  (if,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(ihange 

In  its  filing  with  the  (Commission,  the 
Exchange  included  .statements 
concerning  the  ])urpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
propo.sed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  htdow.  The 
Exchange  has  i)re])ared  summaries,  set 
forth  in  .sections  A.  B.  and  (C  below,  of 
the  most  significant  j)arts  of  such 
.statements. 

A.  Orgdnizdtion’s 

Stdldinent  of  the  Purpose  of.  ond 
StdtutoiT  lidsis  for.  the  Proposed  Hale 
(duinge 

1.  Purpose 

The  purj)o.s(;  of  this  filing  is  to  extend 
the  effect iveiKJSs  of  the  Exchange's 
current  rule  applicable  to  (Clearly 
Erroneous  Executions  and  to  adopt  new 
paragrajjh  (j)  to  Rule  11.19  in 
connection  with  the  upcoming 
operation  of  the  Limit  IJp-Limit  Down 
Flan. 

Fropo.sal  To  Extend  Pilot 

Portions  of  Rule  11.19.  explained  in 
further  d(!tail  below,  are  currently 
ojjerating  as  a  pilot  program  set  to 
ex])ire  on  February  4,  2013.'’  The 
Exchange  proposes  to  extend  the  ])ilot 
program  to  Sejjtemher  30.  2013. 

()n  Sej)temher  10.  2010.  the 
CCommi.ssion  approved,  on  a  pilot  basis, 
changes  to  NSX  Rule  11.19  to  jjrovide 
for  uniform  trciatment:  (1)  Of  clearlv 
erroneous  execution  reviews  in  multi¬ 
stock  events  involving  twentv  or  more 
.securities;  and  (2)  in  the  event 
transactions  occur  that  result  in  the 
issuance  of  an  individual  stock  trading 
pau.se  by  the  primary  market  and 
subsequent  transactions  that  occur 
Ixdore  the  trading  j)ause  is  in  effect  on 


.S(!(:iirilii!s  Kxcliaiisd  Act  Kcjlii.isi!  No.  (i7()!U 
(May  :0. 2012).  77  I'R  :t:i4‘m  OimoO.  2012)  (t)u! 
"Limit  Up-l.imit  Down  K(!)(!ast!''). 
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(.SR-N.SX-2012-11). 


the  Exchange.*'  The  Exchange  also 
adopted  additional  changes  to  Rule 
11.19  that  reduced  the  ability  of  the 
Exchange  to  deviate  from  the  objective 
stiimlards  set  forth  in  Rule  11.19.7  The 
Exchange  believes  the  benefits  to  market 
participiints  from  the  more  objective 
clearly  erroneous  executions  rule 
should  continue  on  a  pilot  basis  through 
September  30,  2013,  which  is  the  date 
that  the  Exchange  anticipates  that  the 
])liased  implementation  of  the  Limit  l)p- 
Idmit  Down  Flan  will  be  complete.  As 
explained  in  further  detail  below, 
although  the  Limit  Up-Lindt  Down  Flan 
is  intended  to  prevent  execaitions  that 
would  need  to  be  nullified  as  clearly 
erroneous,  the  Exchange  believes  that 
certain  ])rotections  should  be 
maintained  while  the  industry  gains 
initial  experience  operating  with  the 
Limit  Uj)-Limit  Down  Flan,  including 
the  jirovisions  of  Rule  11.19  that 
currently  operate  as  a  pilot. 

Frojjo.sed  Limit  Up-Limit  Down 
Frovision  to  Rule  1 1 .19 

The  Exchange  ])roposes  to  ado])t  new 
paragrajjh  (j)  to  Rule  11.19.  to  provide 
that  the  existing  provisions  of  Ride 
11.19  will  continue  to  apjily  to  all 
Exchange  tran.sactions.  including 
transactions  in  securities  subject  to  the 
Flail,  other  than  as  .set  forth  in  proposed 
|)aragra])h  (j).  Accordinglv.  other  than  as 
(iroposed  below,  the  Exchange  proposes 
to  maintain  and  continue  to  apjilv  the 
Clearly  Erroneous  Execution  .standards 
in  the  same  way  that  it  does  today. 
Notably,  this  means  that  the  Exchange 
might  nullify  tran.sactions  that  oc:cur 
within  the  price  bands  disseminated 
jnirsuant  to  the  Limit  Up-Limit  Down 
I’lan  to  the  extent  such  transactions 
(jualifv  as  clearly  erroneous  under 
existing  criteria.  As  an  example,  assume 
that  a  Tier  1  security  jiursuant  to  the 
Flan  has  a  reference  jirice  pursuant  to 
both  the  Flan  and  Rule  11.19  of  SIOO.OO. 
The  lower  pricing  band  under  the  Flan 
would  be  S9.'i.()()  and  the  upper  pricing 
band  under  the  Flan  would  be  SlO.'i.OO. 
An  execution  could  occur  on  the 
Exchange  in  this  security  at  .Sbti.OO,  as 
this  is  within  the  Flan's  pricing  bands. 
However,  if  subjected  to  review  as 
potentially  clearly  erroneous,  the 
Exchange  would  nullify  an  execution  at 
.S9(i.()()  as  clearly  erroneous  becau.se  it 
exceeds  the  3%  threshold  that  is  in 
place  pursuant  to  Rule  11.19(c)(1)  for 
.securities  juiced  above  S.'iO.OO  [i.e.,  with 
a  reference  jirice  of  SIOO.OO.  any 
tran.sactions  at  or  below  S97.00  or  above 
Si 03.00  could  be  nullified  as  clearly 


erroneous).  Accordingly,  this  jirojiosal 
maintains  the  status  (juo  with  resjiect  to 
reviews  of  (ilearlv  Erroneous  Executions 
and  the  ajijilication  of  objective 
numerit:al  guidelines  by  the  Exchange. 
The  jirojio.sal  does  not  increase  the 
discretion  afforded  to  the  I-ixcliange  in 
connection  with  reviews  of  C.learly 
Erroneous  Executions. 

The  Limit  Uji-Limit  Down  Flan  is 
designed  to  jirevent  executions  from 
occurring  outside  of  dynamic  jirice 
bands  disseminated  to  the  jiublic  by  the 
single  jilan  jirocessor  as  defined  in  the 
Limit  Uji-Limit  Down  Flan.**  The 
jiossibility  remains  that  the  Exchange 
could  exjierience  a  technology  or 
systems  jiroblem  with  resjiect  to  the 
imjilementation  of  the  jirice  bands 
disseminated  jiursuant  to  the  Flan.  To 
address  such  jiossibilities,  the  Exchange 
jirojioses  to  adojit  language  to  make 
clear  that  if  an  Exchange  technology  or 
systems  i.ssue  results  in  any  tran.saction 
occurring  outside  of  the  jirice  bands 
disseminated  jiursuant  to  the  Flan,  an 
Officer  of  the  Exchange  or  senior  level 
emjiloyee  designee,  acting  on  his  or  her 
own  motion  or  at  the  request  of  a  third 
jiarty,  shall  review  and  declare  any  such 
trades  null  and  void.  Absent 
extraordinarv  circumstances,  any  such 
action  of  the  Officer  of  the  lixchange  or 
other  senior  level  emjiloyee  designee 
shall  be  taken  in  a  timely  fashion, 
generally  within  thirty  (30)  minutes  of 
the  detection  of  the  erroneous 
tran.saction.  When  extraordinary 
circumstances  exist,  any  such  action  of 
the  Officer  of  the  Exchange  or  other 
senior  level  emjilovee  designee  must  be 
taken  by  no  later  than  the  start  of 
Regular  Trading  Hours*’  on  the  trading 
day  following  the  date  on  which  the 
execution(.s)  under  review  occurred. 
Although  the  Exchange  will  act  as 
jiromjitly  as  jio.ssible  and  the  jirojiosed 
objective  standard  (i.e..  whether  an 
execution  occurred  outside  the  band) 
should  make  it  feasible  to  quickly  make 
a  determination,  there  may  be 
circumstances  in  which  additional  time 
may  be  needed  for  verification  of  facts 
or  coordination  with  outside  jiarties, 
including  the  single  jilan  jiroces.sor 
resjionsible  for  disseminating  the  jirice 
bands  and  other  market  centers. 
Accordingly,  the  Exchange  believes  it 
nece.ssary  to  maintain  some  flexibility  to 
make  a  determination  outside  of  the 
thirty  (30)  minute  guideline.  In 
addition,  the  Exchange  jirojioses  that  a 
transaction  that  is  nullified  jiursuant  to 
new  jiaragrajih  (j)  would  be  ajijiealable 
in  accordance  with  the  jirovisions  of 


•'.Socurilio.s  lixclian^o  Act  Rciltxisc  Nc.  (>28H() 
(.StipldinlHir  10.  2010).  75  I'R  5001  :i  (.Soplombor  l(i, 
2010)  (.S1^-N.SX-201(M)7). 


“.See  limit  Up-Ijimit  llown  Release,  .si/pra  note  it. 
“  Regular ')’ lading  Honrs  conimeiu:e  at  ‘)::10  a. in. 
I'iastern  Time.  .SeeN.SX  Rule  1.5(R). 
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Kulu 

Exchango  projJDSos  to  niako  cloar  that  in 
tlui  ovnnt  that  a  singlo  plan  prooossor 
iixinM  ionc.os  a  toohnologv  or  systoins 
iirohlom  that  iirovonts  tho  (hssonnnation 
of  prico  hands,  tin;  Exchango  would 
inako  tho  dotonnination  ot  whothor  to 
nnllify  transactions  hasod  on  Rnlo 

Tlio  Ex('hango  holiovos  that  cancolling 
trados  that  occur  ontsido  ol  tho  prico 
liands  dissoininatod  inirsnant  to  tho 
Plan  is  consistoni  with  tho  pnrposo  and 
intont  of  tho  Plan,  as  such  transactions 
aro  not  intondod  to  occur  in  tho  tir.st 
placo.  If  transactions  do  occur  ontsido  ot 
tho  pric:o  bands  and  no  oxcoption 
aiijilios— which  nocossarily  would  lio 
cansod  bv  a  tochnology  or  systoins 
jssuo— then  tho  Exchango  bohovos  tlio 
appropriate  rosnlt  is  to  nnllily  such 
transactions. 


2.  Statutory  Basis  1 

'I’ho  Exchango  holiovos  that  its  ^ 

proiiosal  is  consistont  with  tho 
riuniiroinonts  of  tho  Act  and  tho  rnlos 
and  rognlations  thoronndor  that  aro 
aiiplicablo  to  a  national  soc.nritios 
oxchango,  and.  in  particular,  with  tho 
nuiniromonts  of  Soclion  (i(b)  ot  tho 
Act.'"  In  particular,  tho  jiroposal  is 
consistont  with  Soction  b(b)([i)  ol  tho 
Act."  bocan.so  it  would  pronioto  just 
and  oqnitablo  jirinciplos  of  trado 
roniovo  iinpodinionts  to.  and  porloct  tho 
inochanisin  of.  a  froo  and  opon  niarkot 
and  a  national  niarkot  systoiii.  1  ho 
Exchango  holiovos  that  tho  pilot 
iirograin  proinotos  just  and  ocpiitablo 
principlos  of  trado  in  that  it  proincitos 
transparoncy  and  nnilorinity  at.ioss 
markots  concorning  roviow  of 
transactions  as  clearly  orronoons.  More 
siiocifically.  tho  Exchango  holiovos  that 
tho  extension  of  tho  pilot  would  “^^‘P 
assure  that  the  determination  ol  whether 
a  idearly  erroneous  trade  has  ocenrred 
will  1)0  based  on  cloar  and  objoctivo 
criteria,  and  that  the  resolution  ol  the 
incident  will  occur  proinjitly  throngh  a 
transparent  process.  'I’ho  proposed  rnlo 
change  would  also  holji  assnio 
consistent  results  in  handling  orronoons 
trades  across  tho  U.S.  markots.  thus 
fnrthoring  fair  and  orderly  markot.s  the 
protection  of  investors  and  the  jinblic 
interest.  Although  tho  Limit  Uji-Limit 
Down  Plan  will  bo  operational  during 
tho  same  time  period  as  tho  proi)o.sod 
extended  pilot,  tho  Exchango  bohovos 
that  maintaining  tho  i)ilot  lor  at  least 
throngh  tho  i)hasod  imi)lomontation  ol 
tho  Plan  is  o])orational  will  help  to 
protect  against  nnanticipatod 
consoqnoncos.  To  that  end,  tho 

ii>13  II..S.C.  7«l(l)). 

"  l.'i  U-.S.C;.  7Hl(lj)(.'>). 


extension  will  allow  tho  Exchange  to 
dotormino  whothor  Rnlo  11.1b  is 
nocos.sarv  onco  tli^  operational 

and,  if  so,  whothor  improvomonts  can  bo 
made.  Enrthor.  tho  Exchange  bohovos  it 
consistont  with  tho  protection  ol 
investors  and  the  public  to 

adopt  objoctivo  criteria  to  nullity 
transactions  that  occur  ontsido  ot  the 
Plan's  prico  bands  when  such 
transactions  should  not  have  boon 
executed  but  wore  due  to  a  systems  or 
technology  issue. 

B  Srif-Beguhitoir  Orgnnmiiion's 
Statenwni  on  Bnrdon  on  Coinpotition 
Tho  Exchango  does  not  boliovo  that 
tho  iiroposod  rnlo  change  implicates  any 
comiiotitivo  issues.  To  tho  contrary,  the 
Exchango  holiovos  that  tho  financial 
Indnstrv  Regulatory  Authority,  Inc. 
(“FINRA”)  and  other  national  .socnntios 
exchanges  aro  also  tiling  similar 
proposals,  and  thus,  that  tho  proposal 
will  help  to  onsnro  consistent  rnlos 
across  market  centers. 


C.  Solf-Begnhitoiy  Organi/Aition's 
Statonwnf  on  Coinnwnts  on  tho 
Proposod  Bnlo  Chnngo  Bocoivod  From 
Mond)ors.  Fortiriponts,  or  Othors 
Written  comments  on  tho  proposed 
rnlo  change  wore  neither  solicited  noi 
received. 


HI.  Date  of  EfToctivoness  of  tho 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  tho  proposed  rnlo  change 
does  not  (i)  Significantly  attoct  the 
iirotoction  of  investors  or  the  piihlic 
interest;  (ii)  imiioso  any 
burden  on  competition:  and  (in)  become 
operative  for  bO  days  from  tho  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate  it 
consi.stent  with  the  protection  of 
investors  and  the  public  interest,  the 
proposed  ride  change . 
offoctivo  imrsuant  to  Soction  1  .l(b)(.l)(A) 
of  tho  Act and  Rnlo  19b-4(tK()Kiii) 

thoronndor.'"  , 

A  j)ro])osod  rnlo  change  tiled  under 

Rnlo  19b-4(f)(0)  '•»  normally  does  not 
become  oiiorativo  for  IlO  days  after  tiro 
date  of  filing.  However,  ])nrsnant  to 
Rnlo  19b-4(fK())(iii) the  Commis.sion 
mav  designate  a  shorter  time  it  such 
action  is  consistent  with  tho  protection 

1'.^  i.'i  ii.s.c.  7Hs(1))(:))(A)- 

1. 17  (’,1-K  24().l!ll.-4(t)((i)(iii).  As  miu'n-'j 
Ruin  nil,-4(r)((i)(iii).  tlin 

Commission  with  writlon  nolmool  Us  iiiK  nl  lilr 
tlm  ni-oooMsl  rulo  clnmso.  aloiiR  willi  a  hnol 
.losoriplion  ami  tho  toxt  of  tho  proposocl  n.  o 
cliam-o.  at  loasl  fivo  husinoss  .lays  inior  to  tho  ilat. 
of  fiirn"  of  Iho  proposod  rulo  c.hanRO.  or  such 
shortor  tiim.  as  closignato.l  hy  tho  Commission. 

>•*  17  CFR  240.1  !)l)-f(f)(ti)- 
17  crR  24().10l)-4(f)(li)(iii)- 


of  investors  and  tho  public  interest.  The 
Exchange  has  asked  the  Commission  to 
waive  the  :iO-day  ojierative  delay  so  tliat 
the  proposal  may  become  operative 
immodiatolv  upon  filing. 

Tho  Commission  bohovos  that 
waiving  tho  :iO-day  operative  delay  is 
consistont  with  tho  protoc.tion  ot 
investors  and  tho  public  interest,  as  it 
will  allow  tho  pilot  program  to  continue 
nnintorrnptod,  thereby  avoiding  the 
investor  confusion  that  could  rosnlt 
from  a  tomporarv  interruption  in  tho 
pilot  program.  For  this  reason,  the 
Commission  designates  the  proposoct 
rnlo  change  to  bo  operative  upon 

filing.'"  f  , 

At  anv  time  within  (iO  days  ot  tlio 
filing  of  tho  proposed  rule  change,  the 

Commission  summarily  may 

temporarilv  suspend  such  rule  change  it 
it  appears  io  tho  Commission  that  such 
action  is  noc.ossary  or  approjiriato  in  tho 
niiblic  interest,  for  tho  protection  ot 
investors,  or  otherwise  in  furtherance  ot 
tho  purposes  ot  tho  Act. 

IV.  SoUi;itation  of  (Comments 

Intoro.stod  persons  aro  invited  to 
submit  written  data,  views  and 
aronmonts  concorning  tho  torogoing. 
including  whether  the  proposod  rnlo 
change  is  consistont  with  tho  Act. 
C.ommonts  may  bo  submitted  by  any  ot 
tho  following  methods: 


Eloctronic  Comnwnts 

•  Use  tho  Commission’s  Internet 
comment  form  (/i///);//n  uiv..sec.gov/ 
ridos/sro.shtnd)',  or 

•  Send  an  email  to  nite- 

(■onunonts@soc.gov.  Ploa.so  include  rile 
Number  SR-NSX-201;M)()  on  tho 
subject  line. 

Papor  Coinmonts 

•  Send  paper  comments  in  trijilicato 
to  Elizabeth  M.  Mnriihy,  Soi:rotary. 
Securities  and  Exchango  Commission. 
100  F  Street  NE.,  Washington,  DC 
20.')49-1090. 

All  submissions  should  refer  to  File 
Number  SR-NSX-20i:M)0.  This  tile 
number  shonlil  be  included  on  the 
subject  line  if  email  is  used.  To  hel])  the 
Commission  process  and  review  your 
comments  more  efficiently,  jilease  use 
onlv  one  method.  The  Ciomnnssion  will 
post  all  comments  on  the  Commission  s 
Internet  Web  site  [http://n'wn’.soc.gov/ 
rnIos/sro.shtinl).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proiioseil  ride 

K.  Kur  purpuM.s  only  .>f  wulving  llu.  :H)-(l:iy 
ontiralivu  ilolay.  thu  Cominissiuu  has  also 
consi.lur.sl  tho  propusotl  rulo's  impaot  on 
offii-.ionov.  c.oinpotition.  aiul  .;ai)ilal  torniatuin.  Su- 
1.5  II..S.(:.  78(:(f). 
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change  that  are  tiled  with  the 
(loinini.ssion,  and  all  written 
connnnnications  ndating  to  the 
])r()j)().s(Ml  rule  change  helwetai  the 
Coniinission  and  any  person,  other  than 
those  that  may  t)e  withheld  from  the 
|)ut)lic  in  accordance  with  the 
provisions  of  5  U.S.d.  will  he 
available  for  \V(;h  site  viewing  and 
|)rinting  in  the  (iommission's  Fiihlic 
Reference  R(H)m.  100  F  StnuJt  NF.. 
Wa.shington.  D('-  20540.  on  official 
busine.ss  days  between  the  hours  of 
10:00  a. Ill.  and  3:00  p.m.  (lopies  of  the 
filing  ahso  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Fxchange.  All  comments 
received  will  he  jiosted  without  change: 
the  (Commission  does  not  eilit  personal 
identifying  information  from 
submi.ssions.  You  should  suhmit  only 
information  that  you  wish  to  make 
available  publiclv.  All  submissions 
should  refer  to  File  Number  SR-NSX- 
2013-00  and  should  be  submitted  on  or 
before  Februarv  28.  2013. 

For  llie  (Commission,  by  llie  Division  of 
■fniding  and  Markets.  |mrsnanl  to  delof’aled 
anilioritv. 

Kevin  M.  O'Neill, 

Deputy  Secretary. 

|1K  Doe.  201:1-027(17  101(^1  2-0-1  :i:  ain| 

BILLING  CODE  8011 -01 -P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68809;  File  No.  SR- 
NYSEArca-2013-12] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  NYSE  Area 
Equities  Rule  7.10,  Which  Governs 
Clearly  Erroneous  Executions, 
Extending  the  Effective  Date  of  the 
Pilot  Until  September  30,  2013  and 
Adopting  New  Paragraph  (i)  to  NYSE 
Area  Equities  Rule  7.10  In  Connection 
With  the  Upcoming  Operation  of  the 
Plan  To  Address  Extraordinary  Market 
Volatility  Pursuant  to  Rule  608  of 
Regulation  NMS  Under  the  Act 

Imbruary  1.  2013. 

Pursuant  to  Section  lt)(b)(l) '  of  the 
.Sociiritios  Fxchango  Act  of  1934  (the 
“Act”)  -  and  Rulo  19b— 4  tluiroundor.  * 
notice  is  hereby  given  that,  on  lanuary 
30,  2013,  NYSF  Area,  Inc.  (the 
“Fxchange"  or  “NYSF  Area")  filed  with 
the  .Securities  and  Fxchange 
(Commission  (the  “(Commission”)  the 

17  ci’K  2()(i.;i(i-;i(ii)(i2). 

'  l,"!  lI..S.(;.7Ks(l))(l). 

-  I.')  U-.S.C.  7«a. 

‘17(;i  R  24(l.l<ll)-4. 


jirojiosed  rule  change  as  de.scribed  in 
Items  1  and  II  helow,  which  Items  have 
heen  prepared  by  tbe  self-regulatory 
organization.  The  (Commission  is 
]niblishing  this  notice  to  solicit 
comments  on  the  projiosed  rule  change 
from  interested  iier.sons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  (Change 

The  fCxchaiige  pro])o.ses  to  to  |sic| 
amend  NY.SF  Area  Fipiities  Rule  7.10, 
which  governs  clearly  erroneous 
executions,  to  extend  the  effective  date 
of  the  pilot  hy  which  portions  of  such 
Rule  ojierate  until  .September  30,  2013. 
The  pilot  is  currently  scheduled  to 
expire  on  February  4.  2013.  The 
Fxchange  also  projioses  to  adojit  new 
jiaragraph  (i)  to  NY.SF  Area  Fcpiities 
Rule  7.10  in  connection  with  the 
u]K:oming  operation  of  the  Plan  to 
Address  Fxtraordinarv  Market  Volatility 
Pursuant  to  Rule  ()08  of  Regulation  NM.S 
under  the  Act  (the  “Limit  l)])-Limit 
Down  Plan"  or  “Plan").-*  The  text  of  the 
proposed  rule  change  is  available  on  the 
Fxchange’s  VVeh  site  at  www.nvse.coni. 
at  the  princi|)al  office  of  the  Fxchange, 
and  at  the  (Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Cliange 

In  its  filing  with  the  (Commi.ssion,  the 
self-regulatory  organization  included 
statements  concerning  the  puipose  of, 
and  basis  for,  the  jiropo.sed  rule  change 
and  discu.ssed  any  comments  it  received 
on  the  ])roposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  jilaces  specified  in  Item  IV  helow. 
The  Fxchange  has  jirepared  summaries, 
set  forth  in  sections  A,  B,  and  CC  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Salf-Iiceuhitorv  Orudnizalion’s 
Stdtnnidnt  ol  tlid  Piirposd  of,  and 
Stdl diary  Basis  for,  tho  Proposed  Bale 
Chdueo 

1 .  Purpose 

The  Fxchange  |)roposes  to  amend 
NY.SF  Area  Fcpiities  Rule  7.10,  which 
governs  clearly  erroneous  executions,  to 
extend  the  effective  date  of  the  pilot  hv 
which  ])ortions  of  such  Rule  operate, 
until  .September  30.  2013.  The  pilot  is 
currently  .scheduled  to  expire  on 
February  4,  2013.''  The  Fxchange  also 

•*  See  .Sm:ui  ilii!s  KxdiiinHi!  Act  Riilna.si!  No.  ()70!ll 
(May  ;il.  2012).  77  FR  :i:i4fm  ()uno  (i.  2012)  (tlu; 
"t.imit  U|)-l.imit  Down  Ri;l(!aso"). 

'•  See  Siuairilios  Rxcliangi;  Act  Rciloasc-  No.  ()2fiK(i 
(.S(!|)ttMiil)c!i'  10.  2010).  75  I''R  5001  :i  (.Soplomlxir  10. 


projioses  to  add  new  jiaragrajih  (i)  to 
NY.Sli  Area  Fijuities  Rule  7.10  in 
connection  with  the  ujicoming 
imjilementation  of  the  Limit  Dji-Limit 
Down  Plan. 

On  .Sejitember  10.  2010,  the 
Oommi.ssion  ajijiroved,  on  a  jiilot  basis, 
nicirket-wide  amendments  to  exchanges' 
rules  for  clearly  erroneous  executions  to 
.set  forth  clearer  standards  and  curtail 
discretion  with  resjiect  to  hreaking 
erroneous  trades.  In  connection  with 
this  jiilot  initiative,  the  I']xchange 
amended  NY.SF  Area  Fijuities  Rule 
7.10(c).  (e)(2).  (O.  and  (g).  The 
amendments  jirovide  for  uniform 
treatment  of  clearlv  erroneous  execution 
reviews  (1)  in  Multi-.Stock  Fvents'* 
involving  twenty  or  more  .securities,  and 
(2)  in  the  event  transactions  occur  that 
result  in  the  issuance  of  an  individual 
security  trading  jiause  by  the  jirimary 
market  and  sub,se(]uent  transactions  that 
occur  hefore  the  trading  jiause  is  in 
effect  on  the  Fxchange.^  The 
amendments  also  eliminated  ajijieals  of 
certain  rulings  made  in  conjunction 
with  other  exchanges  with  resjiect  to 
clearly  erroneous  transactions  and 
limited  the  Fxchange's  discretion  to 
deviate  from  Numerical  (hiidelines  set 
forth  in  the  Rule  in  the  event  of  system 
disrujitions  or  malfunctions. 

If  the  Jiilot  were  not  extended,  the 
jirior  versions  of  jiaragrajihs  (c).  (e)(2), 

(0.  <(11(1  (g)  of  NY.SF  Area  Fejuities  Rule 
7.10  would  he  in  effect,  and  NY.SF  Area 
would  have  different  rules  than  other 
exchanges  and  greater  discretion  in 
connection  with  hreaking  clearly 
erroneous  transactions.  The  Fxchange 
helieves  the  benefits  to  market 
jiarticijiants  from  the  more  objective 
clearly  erroneous  executions  rule 
should  continue  on  a  jiilot  basis  through 
.Sejitemher  30,  2013,  which  is  the  date 
that  the  Fxchange  anticijiates  that  the 
jihased  imjilementation  of  the  Limit  Uji- 
Limit  Down  Plan  will  he  comjilete.  As 

201(1)  (.SR-NY.SHAri:ii-2()1()-5H).  See  also  .Socurilic.s 
I'Acliiiii”!!  Riiloasd  Nos.  ():i4H2  (Diu:(!inl)i;r  0. 

2010) .  75  I  R  7«:i:n  (D(!(:i!ml)i!r  15.  2010)  (.SR- 
NY.Si:Ai(:a-2(110-li:i):  (i42:i4  (April  7.  2011).  70  (  R 
20:i<l<l  (April  12.  2011)  (.SR-NY.Si;An;a-201 1-15): 
05005  (.Vu-iusl  0.  2011).  70  I'R  50.502  (Auhu.sI  15. 

2011)  (.SR-NY.Si;An:a-20 11-50);  001.15  ()anuarv  11. 

2012) .  77  1  R  2500  (lanuary  IH.  2012)  (.SR- 
NY.Si;Ar(:a-201 1-100);  and  ()7,500  (An^nsl  1.  2012). 
77  1  R  47142  (Aiif-usI  7.  2012)  (.SR-NY.Si:An;a- 
2012-70). 

'’Tinins  not  dnlinnd  linrnin  an;  didinnd  in  NY.SF 
Area  lapiilins  Rnln  7.10. 

^  .Snparatdiy.  Ilin  Fx(;liaTigi!  lias  propnsnd  In 
iixtnnd  llin  (dlnnlivn  (lain  nl  (lin  trading  jiansn  jiilol 
iindnr  NY.SI-i  ,\r(;a  litpiitins  Rnln  7.1 1.  \vln(;li 
rncpiirns  (n  tiin  Fxcliangn  In  jiansn  (lading  in  an 
individual  sn(;uritv  lisind  nn  tlin  Fxcliangn  il  tlin 
|iri(;n  iiinvns  by  a  s|in(;ilind  |)nr(;nntagn  as  (;oni|>arnd 
In  j)ri(;n.s  nl  dial  sn(;nrilv  in  llin  jirniaiding  I'ivn- 
niinnln  jinrind  during  a  Irading  dav.  .Sen  .Sn(;urilins 
I'Acliangn  Acl  Rnlnasn  Nn.  0117411  (jannarv  211.  20i:i) 
(SR-NY.Si:Ar(:a-2012-02)  |si(;|. 
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ex])lain{Kl  in  further  detail  bcdow, 
althoiigli  the  laniit  lJ])-Liniit  Down  Plan 
is  intentled  to  ])r(;v(!nt  (!xeentions  that 
wonhl  need  to  he  nnllified  as  clearly 
erroneous,  the  Exchange  believes  that 
certain  prohuilions  shonld  he 
maintained  while  the  industry  gains 
initial  exjjerience  o])erating  with  the 
IJinit  llp-Eiinit  Down  Plan,  including 
the  provisions  of  NYSE  Area  Equities 
Knle  7.10  that  currently  operate  as  a 
|)ilot. 

Proposed  Limit  Up-Limit  Down 
Provision  to  NYSE  yXrca  Eiiuitios  Pulo 
7.10 

'I’he  Exchange;  i)ro])oses  to  ado])t  new 
paragrajjh  (i)  to  NYSE  Area  Eepiities 
Ride  7.10,  to  provide  that  the  existing 
])rovisions  of  NYSE  Area  Eijidties  Ride 
7.10  will  continue  to  apply  to  all 
Exchange  transactions,  including 
transactions  in  securities  snhject  to  the 
Plan,  other  than  as  set  forth  in  jirojiosed 
paragraph  (i).  Accordingly,  other  than  as 
jiroposed  h(;low,  the  E.xchange  jjrojioses 
to  maintain  and  continue  to  apply  the 
Clearly  Erroneous  Execution  standards 
in  the  same  way  that  it  does  today. 
Notably,  this  means  that  the  Exchange 
might  nidlily  transactions  that  occur 
within  the  price  hands  disseminated 
])nrsiiant  to  the  Limit  Uii-Limit  Down 
Plan  to  the  extent  such  transactions 
(jiialify  as  cliiarly  erroneous  nndi;r 
(;xisting  criteria.  As  an  examijle,  assume 
that  a  Tier  1  .security  pursuant  to  the 
Plan  has  a  reference  jirice  pursuant  to 
both  the  Plan  and  Rule  7.10  of  ,$100.00. 
The  lower  pricing  hand  under  the  Plan 
would  he  So,'). 00  and  the  iqijier  pricing 
hand  under  the  Plan  would  he  SIO.'I.OO. 
An  execution  could  occur  on  the 
Exchange  in  this  security  at  $00.00,  as 
this  is  within  the  Plan’s  pricing  hands. 
However,  if  sidijected  to  review  as 
])otentially  clearly  erroneous,  the 
Exchange  would  nullify  an  execution  at 
,$00.00  as  clearly  erroneous  because  it 
exceeds  the  3%  threshold  that  is  in 
place  pursuant  to  Ride  7.10(c)(1)  for 
.securities  priced  above  ,$.'')0.00  (/.e.,  with 
a  reference  price  of  $100.00,  any 
tran.sat:tion.s  at  or  below  ,$07.00  or  above 
,$10.3.00  could  he  nnllified  as  clearly 
erroneous).  Accordingly,  this  jnojio.sal 
maintains  the  status  (]no  with  res|)ect  to 
reviews  of  (dearly  Erroneous  Executions 
and  the  ajijilication  of  objective 
numiirical  guidelines  hv  the  lixchange. 

I  he  propo.sal  does  not  increase  the 
discretion  afforded  to  the  Exchange  in 
connection  with  reviews  of  (dearly 
I'droneons  Executions. 

1  he  l.,imit  IJp-Limit  Down  Plan  is 
designed  to  prevent  executions  from 
occurring  outside  of  dynamic  price 
hands  disseminated  to  the  public  by  the 
single  plan  proces.sor  as  defined  in  the 


Limit  Up-Limit  Down  Plan.'*  The 
IKissibility  remains  tlu;  Exchange  could 
exjierience  a  technologv  or  systems 
prohhim  with  respiict  to  the 
impl(;m(;ntation  of  the  price  hands 
disseminated  ]nirsiiant  to  the  Plan.  To 
address  such  po.ssihilitiiis,  the  Exchange 
])ro])ose.s  to  ado])t  language  to  make 
clear  that  il  an  Exchange  technology  or 
.systems  issue  results  in  any  transaction 
occurring  outside  of  the  price  hands 
disseminated  pursuant  to  the  Plan,  an 
Officer  of  the  Exchange  or  senior  level 
employee  designee,  acting  on  his  or  her 
own  motion  or  at  the  rec|uest  of  a  third 
party,  shall  review  and  declare  any  siiidi 
trades  mill  and  void.  Absent 
extraordinary  circumstances,  any  such 
action  of  the  Officer  of  the  Exchange  or 
other  senior  l(;vel  employee  designee 
shall  be  taken  in  a  timely  fashion, 
generally  within  thirty  (‘30)  minutes  of 
the  detection  of  the  erroneous 
transaction.  When  (;xtraordinarv 
circiimstancies  exist,  any  such  action  of 
the  Officier  of  the  Exchange  or  other 
senior  level  employee  designee  must  he 
taken  by  no  later  than  the  start  of  the 
Con;  Trading  Honrs*'  on  the  trading  day 
following  the  date  on  which  the 
execution(.s)  nnd(;r  review  occurred. 
Although  tlu;  Exchangi;  will  act  as 
promptly  as  luissihli;  and  the  proj)os(;d 
objective  standard  (/.e..  whether  an 
execution  occurred  ontsidi;  tlu;  hand) 
should  make  it  feasible  to  ipnckly  maki; 
a  determination,  then;  may  be 
circumstances  in  which  additional  tinu; 
may  be  n(;eded  for  verification  of  facts 
or  coordination  with  outside  parties, 
including  the  single  jilan  proce.ssor 
responsible  for  di.s.s(;minating  the  price 
liands  and  other  market  centers. 
Accordingly,  the  Exchange  believes  it 
neces.sary  to  maintain  .some  flexibility  to 
make  a  determination  outside  of  the 
thirty  (30)  minute  guideline.  In 
addition,  the  Exchange  propo.ses  that  a 
transaction  that  is  nullified  pursuant  to 
new  ])aragraph  (i)  would  be  appealable 
in  ace:ordance  with  the  jirovisions  of 
Ruli;  7.10(e)(2).  In  addition,  the 
Exchange  projioses  to  make  clear  that  in 
the  event  that  a  single  ])lan  proce.ssor 
experiences  a  technology  or  .syst(;ms 
])roblem  that  prevents  tlu;  dissemination 
of  prici;  bands,  the  Exchange  would 
make  the  determination  of  whether  to 
nullilv  tran.sactions  based  on  Rule 
7.10(a)-(h). 

The  Exchange  h(;lieve.s  that  cancelling 
trades  that  occur  outside  of  the  price 
bands  disseminated  inirsuant  to  the 
Plan  is  consistent  with  the  ])urpos(;  and 


Svv  l.imil  Up-I.iinil  tlowii  KDinisi!.  sujini  nolo  4. 
'I’radiii”  Hours  coininonci!  <il  <1:30  a. in. 
Kaslorn  'I'inu!.  0:30  a. in.  I’acilic  'riino.  .S’i.y.-  NY.SK 
Area  i;(|uilii!.s  Rulo  l.l(j). 


intent  of  the  Plan,  as  such  transactions 
are  not  intended  to  occur  in  the  first 
])laci;.  If  tran.sactions  do  occur  outside  of 
tlu;  prici;  hands  and  no  exception 
a])])iies — which  necessarily  would  lu; 
cau.s(;d  by  a  technology  or  .sy.stems 
issue — then  tlu;  Exchangi;  believes  the 
a])])ropriate  result  is  to  nullify  .such 
transactions. 

2.  .Statutory  Basis 

The  lu'oposed  rule  change  is 
consistent  with  .Section  ()(h)  of  the 
Act,  in  general,  and  furthers  the 
objectives  of  .Section  ()(h)(.5) ' '  in 
particular  in  that  it  is  designed  to 
prevent  Iraiulident  and  manipulative 
acts  and  practices,  to  juomote  just  and 
eqnitahle  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
tran.sactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  inve.stors  and  the 
}uiblic  interest.  The  Exchange  believes 
that  the  pilot  ])rogram  promotes  just  and 
(;qnitahle  principles  of  trade  in  that  it 
inomotes  transparency  and  uniformity 
across  markets  concerning  review  of 
tran.sactions  as  clearly  erroneous.  More 
s])ecifically,  the  Exchange  believes  that 
the  ext(;nsion  of  the  pilot  would 
promote  just  and  eqnitahle  principles  of 
trade  hecan.se  it  would  hel])  a.ssnre  that 
the  determination  of  whether  a  clearly 
erroneous  trade  has  occurred  will  hi; 
based  on  clear  and  objective  criteria. 
Additionally,  resolution  of  the  incident 
will  occur  pronqitly  through  a 
transparent  jirocess,  which  the 
Exchangi;  beliines  would  juotect 
investors  and  the  public  interest.  The 
pro])o.sed  rule  change  would  also  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  .securities  and  to  remove 
impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system  because  it 
would  hel|)  assure  consi.steut  results  in 
handling  erroneous  trades  across  the 
IL.S.  markets,  thus  furthering  fair  and 
orderly  markets,  the  protection  of 
inve.stors  and  the  public  interest. 

Although  the  Limit  Up-Limit  Down 
Rian  will  he  operational  during  the  same 
time  ])eriod  as  the  ])roj)o.sed  extended 
pilot,  the  Exchange  h(;lieves  that 
maintaining  the  jiilot  for  at  lea.st  through 
the  pha.sed  implementatiou  of  the  Blau 
is  o])erational  will  help  to  protect 
against  unantieijjated  cim.sequences.  'I’o 
that  end.  the  extension  will  allow  the 
Exchange  to  determine  whether  NY.SE 


'"!.<>  U-.S.C.  78l(t)). 

"  Kt  ir.S.C.  78l(h)(,i). 
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Area  Eejuities  Rule  7.10  is  neeessarv 
once  the  Plan  is  operational  and.  if  .so, 
whether  improvements  can  he  made. 
Further,  the  Exchange  Ixdieves  it 
consistcml  with  the  ])roteetion  of 
investors  and  the  jnihlic  interii.st  to 
adopt  objective  criteria  to  nnllily 
transactions  that  occur  outside  of  the 
Plan’s  ])rice  hands  when  such 
transactions  should  not  have  been 
executed  but  were  due  to  a  systcans  or 
technology  i.ssne. 

li.  Sell-Iio<>iil(it()r\'  ()rf>(iniz(il ion's 
Sldtonunit  on  Bnvdon  on  (Joinpoiilion 

The  Exchange  do(;s  not  believe  that 
the  proj)osed  rnh;  change  will  imj)o.se 
any  burden  on  comjjetilion  that  is  not 
necessary  or  ajjpropriate  in  furtherance 
of  the  pnrpo.ses  of  the  Act.  'I'o  the 
contrary,  the  Exchange  believes  that  the 
Financial  Industry  Regulatory  Authority 
and  other  national  securities  (ixchanges 
are  also  filing  similar  ])roj)osals.  and 
thus,  that  the  proposal  will  helj)  to 
ensure  consistent  rules  across  market 
centers. 

(i.  Solf-Hognlotorv  Organization’s 
Slatainant  on  Oonnnants  on  tin; 

Proposad  linla  Chango  Hacaivad  From 
Momhnrs.  ParlicijHints,  orOthars 

No  written  comments  were  solicited 
or  rec(!ived  with  respect  to  the  j)roposed 
rule  change. 

III.  Date  of  Efl'ectiveness  of  the 
Proposed  Rule  (lhange  and  Timing  for 
Commission  Action 

Because  the  j)ro]K)S(Hl  rule  change 
does  not  (i)  .Significantlv  affect  the 
protection  of  inv(!slors  or  the  public 
interest;  (ii)  impo.se  anv  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate  if 
consistent  with  the  ])rotection  of 
investors  and  the  i)nhlic  intere.st,  the 
|)ropo.sed  rule  change  has  become 
effective  pursuant  to  Section  19(h)(3)(A) 
of  the  Act  and  Rule  19l)^(n((i)(iii) 
thereunder.' * 

The  Exchange  has  askcul  the 
Commi.ssion  to  waive  tin;  3()-day 
oj)erative  delay  so  that  the  ])roposal  mav 
t)(;come  operative  immediately  u]M)n 
liling.  The  Commission  l)eli(;ves  that 
waiving  the  3()-day  oj)erative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest,  as  it 


1.")  7«s(l))(;9(A). 

' '  17  CI'R  240.  ml)— 4(l)((>)(iii).  .'\s  r(M|iiii'(!(l  imdcjr 
Hull!  l!)l)-4(r)(())(iii).  till!  Kxcliitnm!  pnividiul  llii! 
(;(iiiiinissi(in  witli  wriltiMi  notice  ol  its  intent  to  lih; 
th(!  |)i'o|)os(!d  ruli!  cliiin};e.  idon;;  witli  ii  hriel 
desci'iption  nnd  the  text  (d  the  propos(!d  ride 
chiin^e.  id  least  live  liiisiness  (lavs  prior  to  the  dide 
ol  iilins  (d  the  propo.sed  rule  change,  or  such 
shorter  time  as  designatcnl  hv  the  Commission. 


will  allow  the  ])ilot  |)rogratn  to  continue 
uuinterru|)ted.  thereby  ayoiding  the 
investor  coidusion  that  could  result 
from  a  tttmitorary  interruption  in  tin; 
])ilot  prognun.  For  this  r(;iison.  tin; 
C.onnnission  designates  the  ])ro]n)S(;d 
rule  change  to  In;  operative  upon 
filing.'* 

At  ;my  tinn;  within  (id  days  of  the 
filing  of  tin;  ])ropos(;d  rub;  changt;.  the 
Commission  summarily  may 
temponirily  suspend  such  rub;  c;h<mge  if 
it  appetirs  to  the  ('.onnuission  tlnit  such 
action  is  neces.stirv  or  a])pro])riate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
tin;  j)ur])os(;s  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  ])er.sons  are  invited  to 
submit  written  data,  views,  and 
arguun;nts  concerning  the  foregoing. 
iin;luding  whether  tin;  projtosed  rub; 
change  is  consistent  with  the  Act. 
Comments  may  ht;  suhinitted  by  anv  of 
the  following  methods; 

Float ronic  (dominant s 

•  Use  the  Commission's  Internet 
comnn;nl  form  [http://\v\\  \\'.so(:.gov/ 
ri  I  los/sro.sl  it  ml)',  or 

•  S(;nd  an  eiintil  to  riila- 
(:onnn(mts@S(;(:.go\'.  Please  include  File 
Numh(;r  .SR-NY.SEArca-2()13-12  on  tin; 
suhj(;cl  line. 

Paper  Oommants 

•  Send  paper  comments  in  tri])licate 
to  Elizabeth  M.  Murphy.  .S(;cretarv. 
Securiti(;s  and  Exchange  (kimmi.ssion, 
100  F  Street  NE..  Washington.  DC 
20549-1090. 

All  suhmi.ssions  should  refer  to  Fib; 
Number  SR-NYSEArca-2013-12.  This 
fib;  numt)(;r  should  he  included  on  the 
subject  Hue  if  email  is  u.sed.  To  help  the 
Commission  process  and  review  vour 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
po.st  all  comments  on  the  (knmnission’s 
Internet  Web  site  (httjjd/w  n'w.soc.gov/ 
rnlos/sro.shtml).  (x)pies  of  the 
submission,  all  suh.setiuent 
ann;ndnn;nts,  all  written  statements 
with  respect  to  the  pro])o,sed  rub; 
change  that  are  filed  with  tin; 
Commission,  and  all  written 
couunuuications  r(;latiug  to  tin; 
proposed  rub;  change  between  the 
Commission  and  any  p(;rson,  other  than 
tho.sc;  that  may  he  withheld  from  tin; 
public  in  accordance  with  the 
provisions  of  5  IJ.S.C.  552,  will  he 
available  for  W(;h  site  viewing  and 


For  purposes  only  ol  wiiiving  llio  liO-diiy 
opurativo  (lelav.  tlio  Cjunnii.ssion  lias  also 
considorud  lliu  proposed  rule's  impact  on 
elliciency.  competition,  and  capital  lorniation.  Sni' 
15  ll..S.(:.  78c(l). 


])rintiug  in  the  Commission’s  Public 
R(;fen;uce  Room  on  official  business 
days  between  the  hours  of  1  ();()()  ii.m. 
and  3;0()  ]).m.  Co])i(;s  of  such  filitig  iilso 
will  he  iivaibthb;  for  insptiction  tmd 
copying  at  the  princii)al  offices  of  the 
Exchange.  All  comments  reci;iv(;d  will 
In;  post(;d  without  chiiuge;  the 
C.ommission  does  not  edit  persomil 
identifying  information  from 
suhmi.ssions.  You  should  submit  only 
information  tlnit  you  wish  to  make 
aviiilahle  jnthlicly.  All  submissions 
should  refer  to  Fib;  Number  vSR- 
NYSEArca-2()13-12.  <md  should  he 
submitted  on  or  h(;fore  Fehruarv  28. 
2013. 

F'or  tlu;  (auninission.  liy  the  Division  of 
Tniding  and  Min  k(;ts.  pnrsniinl  to  d(!logali;d 
iintliority.'’’ 

Kevin  M.  O'Neill. 

Drpiilv  Sacrotarv. 

|FK  One.  2l)i:i-l)271()  Filed  2-l)-i:t:  !!:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68808;  File  No.  SR-FINRA- 
2013-012] 

Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Extend  the  Clearly 
Erroneous  Pilot  Period  and  To  Adopt  a 
New  Provision  in  Connection  With  the 
Limit  Up-Limit  Down  Plan 

tnilirnary  1.  2013. 

Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act")  '  and  Rub;  19h-4  thereunder,- 
notice  is  hen;hy  given  that  on  )anuary 
30,  2013,  Financial  Industry  Regulatory 
Authority.  Inc.  (“FINRA”)  filed  with  the 
Securities  and  Exchange  Commission 
(“.SEC”  or  “(Commission”)  the  jiroposed 
rub;  change  as  described  in  Items  I  and 
II  below,  which  lt(;ms  have;  been 
prej)ar(;d  by  F’INRA.  FINRA  has 
designat(;d  the  ])roposed  rule  change  as 
constituting  a  “non-controversial”  rub; 
change  under  ])aragra])h  (0(())  of  Rub; 
19h-4  uud(;r  the  Act, '  which  rend(;rs 
the  pro])osal  effective  u|)on  receipt  of 
this  filing  by  the  Commi.ssion.  The 
(Commi.ssion  is  publishing  this  notici;  to 
solicit  comments  on  the  jiropo.sed  rub; 
change  from  inter(;.sted  jiersons. 


>'■  17  CFR  20l).:i()-:i(i))(  l2). 
'  15  ii..s.(;.  7as(t))(i). 
-17(:FR24().1<)I)-4. 

‘17  CFR  24().1<)l)-4(0((i). 


1.  SeJf.Regiilaforv  Oi'sanizalion’s 
Slajenioni  of  the  Terms  of  the  Siilistanee 
of  the  Proposed  Rule  Change 

FINRA  is  proj)()sing  to  amend  FINRA 
Rule  1  1M<)2  ((,l(;arly  Frroneoiis 
Transaelions  in  Fxchange-Lisfed 
Securities)  to  extend  the  effective;  date 
of  the  cl(;arly  erroneous  ])ilot.  wliicli  is 
(.inrently  scj]ednl(;d  to  (;xpire  on 
F(;l)rnary  4.  2012.  IdNRA  also  proposes 
lo  adopt  iiew  sui)pleinentary  material  in 
(.onn(;ction  with  the  upcoming 
oiJoration  of  the  Plan  to  Address 
Fxtraordinary  Market  Volatility 
i’m-suant  to  Rule  OOH  of  SEC  Regulation 
NMS  (the  “Limit  Up-Limit  Down  Plan" 
or  “Plan 

I  he  text  e)f  the  pro]K)sed  rule  change 
IS  available  on  FINRA ’s  Weh  site  at 
l^1tp://\v\\’i\'.finra.or^,  jg  principal 
office  of  FINRA  ami  at  the 
(Commission’s  Public  Reference  Room. 

IL  Self-Regulafory  Organizafion’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  tiling  with  tin;  (Commission, 

I  INRA  included  sfatem(;nts  concerning 
the  j)urj)ose  of  and  basis  for  the 
proposed  rule  change  and  discu.ssed  anv 
comments  it  receiv(;d  on  the  pro|)o.sed 
rule  change.  The  text  of  these  statements 
may  In;  examined  at  the  places  s])ecified 
m  Item  IV  below.  FINRA  has  pre])ared 
summaries,  .set  forth  in  sections  A,  H, 
and  (C  below,  of  the  mo.st  significant  ’ 
aspects  of  siu.h  statements. 


changes  to  the  .self- regulatory 
organizations’  (“SROs")  clearly 
erroneous  rules,  including  FINRA  Rule 
1185)2,  to  jji'ovith;  for  uniform  tr(;atnient: 
( I)  Of  clearly  (;rroneou.s  ex(;cution 
H;vi(;w.s  in  multi-stock  ev(;nt.s  involving 
Iwfaity  or  nu)re  .secnriti(;.s;  and  (2)  in  the 
(;vent  tran.sactions  occur  that  result  in 
the  issuance;  of  an  individual  stock 
trading  pau.se  by  the;  j)rimarv  market 
and  .suh.s{;(]uent  tran.sactions  that  occur 
before  the  trading  pau.se  is  in  effect  for 
tran.sactions  otherwi.si;  than  on  an 
exchange.'-  FINRA  al.so  adopted 
additional  changes  to  the  Rule  as  part  of 
the  clearly  (;rroneou.s  jjilot  that  n;duced 
the  ability  of  I- INRA  to  deviate  from  the 
objective  standards  set  forth  in  the  Rule. 
FINRA  believes  the  benefits  to  market 
l)articipant.s  derived  from  this  more- 
objective  cdearly  erroneous  rule  should 
c:ontinue  on  a  pilot  basis  through 
September  :i(),  201  ;i,  which  is  the  date 
that  FINRA  anticipates  that  the  phased 
imjjlementation  of  the  Limit  lJi)-Limit 
Down  Plan  will  Ik;  complete. 

As  explained  in  further  detail  below, 
although  the  Limit  llj)-Limit  Down  Plan 
is  int(;nded  to  ])r(;vent  executions  that 
vyould  n(;(;d  to  he  d(;(;med  (;rron(;ou.s, 
FINRA  heli(;ve.s  that  c(;rtain  i)rotec:tions 
shonld  he  maintained  while  the 
industry  gains  initial  exjjerience 
oi)erating  with  the  Limit  lJ])-Limit 
Down  Plan,  including  the  jjrovi.sion.s  of 
Rub;  1185)2  that  curr(;ntlv  o|)(;rate  as  a 
I)ilot. 


/L  Sf^ll-Hegiilatoiy  Organization's 
StalainanI  oj  tin;  Pnrposa  of,  and 
Statniory  Basis  for.  the  Proposed  Bale 
Ohange 

1.  Purpose 

FINRA  projjoses  to  amend  FINRA 
Rule  1 185)2  ((Clearly  Erroneous 
Tran.sactions  in  Exchange-Li.sted 
S(;curitie.s)  (the  "Rule")  to  extend  the 
effective  date  of  the  amendments  set 
forth  in  Fib;  No.  SR-FlNRA-2()l()-():i2 
(the  “clearly  erroneous  pilot”),  wliich 
an;  curr(;ntlv  .sc:h(;dub;d  to  expire  on 
February  4,  201 .2,-  until  September  20, 
2012,  and  to  adopt  new  Suppb;mentary 
Material  .02  in  connection  with  the 
ii])coming  operation  of  the  Limit  Up- 
Limit  Down  Plan. 

Propo.sal  To  Extend  Pilot 

On  Sept(;mh(;r  10.  2010,  tin; 
Commi.ssion  approved,  on  a  j)ilot  basis. 

I'.xcliitii';;!  .Act  Kdoii.si;  No.  (i7()<U 

(.May  :il,  2012).  77  IK  .i.HOH  (),„.(•  (i.  2012)  (l),„ 
l.iinil  Up-l,iniil  Oown  Kdiiiiso"). 

.S(!(:iin(io.s  l',,\(;Iiin]<"i:  Act  Kdoics;;  No.  (>7!)7<) 
bMig.isI  2.  2012).  77  IK  47407  (A.ikusI  «.  2012) 
Nolico  o)  ImIiiio  ;„„1  Imiiiodialo  i;tl(!(:tiv(Mio.ss  ol 
I-ll{!  No.  .Slt-FINRA-2012-0.'iK). 


Projiosed  l,imit  Up-Limit  Down 
Provision  for  Rule  1185)2 

FINRA  jiropo.ses  to  .idojit  new 
Suj)plenu;ntary  Material  .02  to  jirovide 
that  the  existing  inovisions  of  Rub; 

1 185)2  will  continue  to  apjily  to  all  over- 
the-counter  tran.sactions  involving  an 
oxchange-listed  security  reiiorted^ 
through  a  FINRA  .system,  including 
tran.sactions  in  securities  subject  tc” the 
Plan,  other  than  as  .set  forth  in  proposed 
Supplementary  Material  .02. 
Accordingly,  other  than  as  proposed 
below,  FINRA  projioses  to  maintain  and 
continue  to  apiily  the  clearlv  erroneous 
standards  as  it  does  todav.  Notahlv  this 
means  that  FINRA  might' deem  as'  ’ 
clearly  erroneous  tran.sactions  that  occur 
within  the  price  hands  di.s.s(;minat(;d 
pursuant  to  the  Limit  Up-Limit  Down 
Plan  to  the  extent  such  transactions 
(jualify  as  clearly  erroneous  under 
existing  criteria. 

As  an  exanijile,  a.ssume  that  a  Tier  1 
.security  jmrsuant  to  the  Plan  has  a 
refen;nce  price  of  Si  00.00  pursuant  to 

'-.SV-c  .Scciirilios  Kxcliiinn,,  Acl  K.il(;a.s(!  No.  (i2!tH.") 

Irn'o,' (-‘^'K'onil.or  Ki. 
or!)  Approx  iiig  Fil(!  No.  .SK-MNKA-201()- 


hoth  the  Plan  and  Rub;  1185)2.  The 
lower  price  hand  under  the  Plan  would 
Ih;  S5).'5.00  and  the  upp(;r  price  hand 
t:  under  tin;  Plan  would  Ik;  Si 0.1.00.  An 
execution  could  occur  otherwise  than 
;  on  an  (;xchang(;  in  this  .S(;curity  at 
e  S5)0.00.  as  this  is  within  the  Plan’s  jirice 
liands.  lIow(;ver.  if  .snhj(;cted  to  r(;view 
as  potentially  clearly  erroneous.  FINRA 
would  deem  an  execution  at  S5)().00  as 
clearly  erroneous  hecau.sc;  it  exc(;(;d.s  the 
8%  thre.shold  that  is  in  place  imrsuant 
to  Rule  11 85)2(h)(l)  for  .securities  jiriced 
above  S.'iO.OO  (i.e..  with  a  refer(;nce  jirice 
f  of  SI 00.00.  any  transactions  at  or  below 
S5)7.00  or  above  Si  02.00  could  be; 
(b;enu;d  clearly  erron(;ou.s).  Accordingiv. 
.  this  jirojio.sal  maintains  the  status  cjiio 
with  respect  to  revi(;ws  of  clearly 
errom;ou.s  transactions  and  the; 
ajijilication  of  obje;ctive  numerical 
gul(b;lin(;.s  by  I* INRA.  The  jirojiosal  doc;.s 
iKit  incr(;a.s(;  the;  di.scr(;tion  afforded  to 
FINRA  in  conm;ction  with  r(;vi(;w.s  of 
c:b;arly  erroncKius  transactions. 

The  Limit  Uji-Limit  Down  Plan  is 
d(;.signed  to  j)rev(;nt  executions  from 
oc.c.urring  outside  of  dvnamic  jirice 
bands  di.s.seminated  to  the  jiublic  by  the 
•single  jilan  jiroces.sor  as  (b;fin(;d  in  the; 
Limit  Uji-Limit  Down  Plan. ^  The 
jiossihility  rcanains  that  a  memlK;r  may 
exjierience  a  tcichnologv  or  .systcims 
jirohlem  that  results  in  the  ocxairrence  of 
an  over-th(;-count(;r  tran.saction  in  an 
exc;hange-li.st(;d  .securitv  outside  of  the 
apjilieabb;  jirice  hands.' To  addre.ss  this 
jiossihility.  FINRA  projioses  to  adojit 
language  to  make  cb;ar  that  if  a 
memlKir’s  tcichnology  or  systems  issue 
lesults  in  any  tran.saction  bciing  rcijiortcid 
to  a  FINRA  systcan  outside  of  the  jirice 
bands  disscaninated  jiursuant  to  the 
Idan.  a  FINRA  officer,  acting  on  his  or 
hei  own  motion  or  at  the  recjuest  of  a 
m(;mlK;r.  shall  review  and  decim  any 
such  trades  as  cb;arly  tirroneous,  so  long 
as  the  memlK;r  certifies  that  the  subjc;ct 
tran.saction(s)  occurring  outside  of  the 
ajiplicabb;  jirice  bands  disscaninated 
jnirsuant  to  the  Plan  is  the;  rc;.sult  of  the 
member’s  bona  fide  tc;c:hncilcigic;al  or 
.systems  i.ssue.” 

Abscait  c;xtracirdinarv  c.irc:um.stanc;c;s, 
any  ac:ticin  by  a  FINRA  ciffic:c;r  shall  he; 
takc;n  in  a  timely  fashion,  generallv 
within  thirty  (20)  minuti;.s  of  the 
di;tc;c;ticin  ol  the;  c;rrcinc;ou.s  transacition. 
When  extraordinary  c:irc;umstanc;e;.s 
oxi.st,  any  suc:h  action  of  the  FINRA 
office;!’  must  be  takeai  by  no  late;r  than 

I.iniil  Ilp-Liinil  Down  Kolons;;.  sui>m  nolo  4. 

"  During  lor  oiiu.s,.  nu  iow.s  ol  cloarly  (Mroiurons 
li<i(l«;.s  or  (!x<iniin<itions  ol  inoinlxT  linn.s.  FI.NKA 
will  r«‘vi(!w  whotluM-  llioro  is  snlliciiuil 
(looiniumliilion  ot  toclinologv  or  sysliun  i.ssnos  lo 
roasoiiiihly  snbsianliato  the  cairlificalions.  I'l.NKA 
also  will  roviow  nuMnlxTs'  procoduros  lor 
complying  with  Iho  Limit  l!p-Limil  Down  Plan. 
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general,  to  protect  investors  and  the 
piihlic  interest. 

FINRA  believes  that  the  pilot  program 
promotes  just  and  ecpntahle  principles 
ol  trade  in  that  it  j)romotes  transparency 
and  nnirormity  ac:ross  SKOs  coniunning 
reviiiws  ol  transactions  as  cleaily 
(!rron(U)ns.  More  sp(!ciiically,  MNKA 
believes  that  the  extension  ol  the  chiarly 
erroneous  pilot  would  help  assure  that 
the  determination  ol  whether  a  clearly 


111.  Date  ol  ElTectiveness  ol  the 
Proposed  Rule  (lhange  and  Timing  for 
(l(Hninission  Action 

Because  the  proi)C)sed  rule  change 
does  not  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  comi)etition;  and  (iii)  become 
ojairative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  (iommi.ssion  may  designate  ii 
consistent  with  the  protection  of 


the  start  of  normal  market  hours  on  the 
trading  tlay  lollowing  the  date  on  whi(.h 
the  execution(s)  under  review  occurnul. 

Although  FINRA  will  act  as  promptly 
as  possible  and  the  proposed  objective 
standard  (j.e..  whether  an  execution 
occurred  outside  the  hand)  .should  make 
it  feasible  to  (pnckly  make  a 
determination,  FINRA  may  require 
additional  time  to  obtain  the  iHujniied 
certification  from  a  member  that  the 
transaction(.s)  outside  of  the  price  hands 
oi:curred  as  a  result  of  the  memhei  s 
hnna  fiV/e  tec.hnologic-.al  or  systems 
issue.  In  addition,  there  may  he 
circumstan(;es  in  whicdi  additional  time 
may  he  needed  for  verification  ol  iac;ts 
or  coordination  with  outside  parties, 
including  the  single  plan  jirocessor 
responsible  for  dis.seminating  the  price 
hands  and  other  SROs.  Accordingly. 
IdNRA  believes  it  necessary  to  maintain 
.some  flexihilitv  to  make  a  determination 
outside  of  the  ihirtv  (30)  minute 
guideline.  In  addition.  FINRA  jiroposes 
that  a  transaction  that  is  deemed  clearly 
erroneous  pursuant  to  new 
Supplementary  Material  .03  would  he 
appealable  in  accordance  with  the 
provisions  of  Rule  11804.  In  addition. 
l-’INRA  proiKises  to  make  clear  that,  in 
the  event  that  a  single  plan  processor 
exiieriences  a  technology  or  systems 
problem  that  prevents  the  dissemination 
of  price  bands.  FINRA  would  make  the 
determination  ol  whether  to  deem 
transactions  clearly  erroneous  based  on 
Rule  11802  paragraphs  (a)  and  (b)  and 
Supplementarv  Material  .01. 

I'lNRA  believes  that  it  is  consistent 
with  the  purpose  and  intent  ol  the  Flan 
to  de(;m  as  clearly  erroneous 
transactions  that  occur  otherwise  than 
on  an  exchange  and  are  reported  to  a 
FINRA  svstem  that  occur  outside  ol  the 
price  bands  disseminated  jjursnant  to 
the  Flan  as  a  result  of  a  members 
technologv  or  svstems  issue. 

FINRA  lias  filed  the  proposed  rule 
change  for  immediate  effectiveness.  The 
effective  date  of  the  jiroposed  rule 
change  will  be  the  date  ol  filing. 

2.  Statutory  Basis 

FINRA  believes  that  the  jiroposal  is 
consistent  with  the  retinirements  ol  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  apiilicable  to  a 
national  securities  association  and.  in 
particular,  with  the  reciuirements  ol 
Section  15A  ol  the  Act.’*  In  partit.ular, 
the  proposal  is  consistent  with  Sec.tion 
l.^AlbKh)  because  it  is  designed  to 
prevent  fraudulent  and  maniinilative 
acts  and  jiractices.  to  jiromote  just  and 
(!(|uitable  princijiles  of  trade  and,  in 


■'15 

•"15  U-.S.C. 


(U'roiloous  ti'iiclo  luis  occuirrcKl  will  l)o 
ba.sed  on  clear  and  objective  criteria, 
and  that  the  resolution  of  the  incident 
will  occur  promjitly  through  a 
transjiarent  process.  The  jiroposed  rule 
change  also  would  lielji  assure 
consi.stent  results  in  handling  erroneous 
trades  across  the  II.S.  markets,  thus 
furthering  fair  and  orderly  markets,  the 
protection  of  investors  and  the  jniblic, 
interest.  Although  the  Limit  Up-Limit 
Down  Flan  will  be  ojierational  during 
the  same  time  jieriod  as  the  jirojiosed 
extended  clearly  erroneous  jiilot,  FINRA 
believes  that  maintaining  the  clearly 
erroneous  jiilot  lor  at  least  thiongh  the 
jiha.sed  imjilementation  oi  the  Flan  will 
helj)  to  jirotect  against  imanticijiated 
conseijiiences.  To  that  end.  the 
extension  will  allow  1*INRA  to 
determine  whether  Rule  118‘)2  is 
necessary  once  the  Flan  is  ojKirational 
and.  if  so.  wh(!ther  inijirovements  can  be 
made. 

f-’iirther,  F’lNRA  believes  it  is 
consistent  with  the  jirotection  oi 
investors  and  the  jiublic  interest  to 
adojit  objective  criteria  to  deem 
transactions  rejiorted  to  a  FINRA  sy.stem 
outside  of  the  jirice  bands  as  clearly 
erroneous  when  a  member  has  c.ei  tilled 
that  such  transaction  was  due  to  the 
member's  hono  //de  systems  or 
technology  issue. 

13.  S(iIf-H(igii}ot(nyOr3’(iniz(iiion’s 
Statenwnt  on  Biirdon  on  Competition 

FINRA  does  not  believe  that  the 
j)ro|)osed  rule  change  iinjilicates  any 
comjietitive  issues.  1  o  the  contraiy, 
FINRA  believes  that  the  other  SROs  also 
are  filing  similar  jirojiosals  and.  thus, 
the  jirojiosal  will  lielji  to  ensure 
consi.stent  rules  across  the  marketjilace. 

C.  Solf-Hooiilatoiy  Oiyanization's 
Statanient  on  Comments  on  the 
Proposed  Ride  Chanoe  Received  From 
Members.  Participants,  or  Others 

FINRA  has  not  solicited,  and  does  not 
intend  to  solicit,  comments  on  this 
jirojiosed  rule  change.  MNRA  has  not 
received  any  written  comments  from 
members  or  other  interested  parties. 


proposiul  rnlo  (^luingo  hns 
effective  jiursnant  to  Section  19(b)(3)(A) 
of  the  Act  '•  and  Rule  19b-4(n((i)(iii) 
thereunder.'^ 

FINRA  has  asked  the  Commission  to 
waive  the  3()-day  operative  delay  so  that 
the  jirojiosal  may  become  ojierative 
immediately  ujion  filing.  The 
Commission  believes  that  waiving  the 
3()-day  ojierative  delay  is  consistent 
with  the  Jirotection  of  investors  and  the 
Jiublic  interest,  as  it  will  allow  the  jiilot 
jirogram  to  continue  uninterrujited, 
therein-  avoiding  the  investor  confusion 
that  could  result  from  a  temjiorary 
interruption  in  the  jiilot  jirogram.  For 
this  reason,  the  Commission  designates 
the  jirojiosed  rule  change  to  be  ojierative 
ujion  filing.'-* 

At  any  time  within  80  days  oi  the 
fifing  of  the  jirojiosed  rule  change,  the 
Commission  summarily  may 
temjiorarilv  susjiend  such  rule  (.hange  ii 
it  ajijiears  to  the  Commission  that  such 
action  is  necessary  or  ajijirojiriate  in  the 
Jiublic  interest,  for  the  jn’otection  of 
investors,  or  otherwise  in  iurtherance  oi 
the  jiurjioses  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  loregoing, 
including  whether  the  jirojio.sed  rule 
change  is  consistent  with  the  Ac.t. 
Comments  may  he  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission's  Internet 
comment  form  lhttp:/Avmv.sec.<’ov/ 
rules/sro.shtmiy,  or 


"  15  U-.S.C.  7as(l))(:i)(.'\). 

•-’  17  C^'R  24().llll)-4(l)((>)(iii).  As  I'lHiuinul  undm- 
Ruli!  l<ll)-4(i)((i)liii)-  l-'INKA  providiHl  thi; 
Cniiimission  with  wrilliMi  nolici!  ol  its  mtont  to  tilo 
till!  proposed  rult!  chaiigi'.  along  with  a  hi  iol 
description  and  the  text  of  the  proposed  ride 
i.liange.  at  least  five  business  days  prior  to  the  date 
of  filhig  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  hy  the  Commission. 

for  purposes  only  ol  waiving  the  .ID-dav 
oiierative  delay,  the  Commission  has  also 
considered  the  proposed  rule's  imiiact  on 
efficienev.  comiietition.  and  capital  lormation.  Sot 
15  U.S.C.  78c(f). 
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•  Send  an  email  to  rulti- 
(:oinnwnts@sfi(:.gov.  iMease  include  Pdle 
Nnml)er  SR-FINRA-2()13-()12  on  the 
snl)j(u:t  line. 

Pcipai  (Joiiinwnts 

•  S(!nd  paper  comments  in  tri])licale 
to  Rli/.ahelh  M.  Mur])hv,  Secretarv. 
Securities  and  Fxchange  (lommission, 
100  F  Stnuit  NE.,  Washington.  13(1 
20.'i40-1000. 

All  suhmissions  should  rel'er  to  File 
Numh(!r  SR-FINRA-201 3-01 2.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(lommi.ssion  process  and  review  vour 
comments  more  efficiently,  please  u.se 
only  one  method.  The  Commission  will 
j)ost  all  comments  on  the  Commission's 
Internet  Web  site  (hltp://\\'\\’\\’.sti(:.g()v/ 
rules/sro.shtnil).  Cojiies  of  the 
submission,  all  siihsecpumt 
amendments,  all  written  statements 
with  res])ect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  hetwcien  the 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .'j  D.S.Ci.  .'j.'j2.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Fnhlic 
Reference  Room  on  official  business 
days  between  the  hours  of  1  ():()()  a.m. 
and  3:00  j).m.  Cio])ie.s  of  such  filing  also 
will  he  available  for  insj)ection  and 
copying  at  the  principal  offices  of 
FINRA.  All  comments  received  will  he 
l)osted  without  change:  the  (Commission 
does  not  edit  personal  identifying 
information  from  suhmi.ssions.  You 
should  submit  only  information  that 
yon  wish  to  make  available  publicly.  All 
submissions  shoidd  refer  to  File 
Numher  SR-F’1NRA-2()13-()12,  and 
should  he  submitted  on  or  before 
February  28,  201 3. 

l''()r  the  (Cenimission.  hv  tlie  IDivision  of 
'I'rading  and  Markets,  pursuant  to  d(!l(!gat(;d 
aulliorily.''^ 

Kevin  M.  O’Neill, 

Dcj)  II I V  Sacral  (I  rv. 

IKK  Doc.  2()i:t-()270‘)  i■'ile(l  2-(i-i;):  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68814;  File  No.  SR-EDGX- 
2013-06] 

Self-Regulatory  Organizations;  EDGX 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  EDGX  Rule 
11.13  To  Extend  the  Operation  of  a 
Pilot  Pursuant  to  Rule  11.13  Until 
September  30,  2013 

Fohruary  1. 2013. 

Pursuant  to  Suction  in(h)(l)  of  the 
Such  l  it  ins  Exc;hangn  Act  of  1934  (thn 
“Act”),'  and  Ruin  inh-4  thnrnimdnr,- 
notice  is  hnrnhy  given  that  on  Januarv 
31, 2013,  EDCX  Exchange,  Inc.  (the 
"Exchange”  or  “EDCX”)  filed  with  the 
Securities  and  Exchange  Commi.ssion 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  1  and  11 
below,  which  items  have  been  prepared 
by  the  self-regnlatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  ])roi)o.sed  rule 
change  from  intere.sted  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  ])roj)o.ses  to  amend 
EDCX  Rule  11.13  to  extend  the 
oiieration  of  a  ])ilot  pursuant  to  Rule 

II. 13  (the  “Pilot”)  until  September  30. 
2013.  The  Exchange  also  i)roposes  to 
adojd  new  ])aragraph  (i)  to  Ride  11.13  in 
connection  with  the  n])coming 
operation  of  the  Plan  to  Address 
Extraordinary  Market  Volatilitv 
Pursuant  to  Rule  608  of  Regulation  NMS 
under  the  Act  (the  “Limit  Up-Limit 
Down  Plan”  or  the  “Plan”).-*  All  of  the 
changes  described  herein  are  ajipliciahle 
to  EDCX  Members.  The  text  of  the 
projKised  rule  change  is  available  on  the 
Exchange’s  Internet  Web  site  at 
www.diwctedga.com,  at  the  Exchange’s 
principal  office,  and  at  the  Public 
Reference  Room  of  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposeil  Rule 
Change 

In  its  filing  with  the  ("ommi.ssion,  the 
self-regnlatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discn.ssed  anv  c;omments  it  received 
on  the  propo.sed  ride  change.  The  text 
of  these  statements  may  he  examined  at 
the  places  s])ec:ified  in  Item  IV  below. 


I  13  ll..S.(:.  7«.s(t))(l). 
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The  self-regulatory  organization  has 
jirepared  summaries,  .set  forth  in 
.sections  A.  13  and  C  below,  of  the  most 
significant  asjiects  of  such  statements. 

/\.  Halj-Raguhiioiy  Organization’s 
Statoinant  of  the  Pnrposa  of,  and 
Statutory  Basis  for.  tha  Proposed  Bala 
Change 

I.  Purpose 

The  purpose  of  this  filing  is  to  extend 
the  effectiveness  of  the  Exchange’s 
current  rule  ap])lic,ahle  to  Clearly 
Erroneous  Executions  and  to  adojit  new 
paragrajih  (i)  to  Ride  11.13  in 
connection  with  upcoming  operation  of 
the  Limit  Up-Limit  Down  Plan. 

Background 

Portions  of  Rule  11.13.  explained  in 
further  detail  below,  are  currently 
operating  as  the  Pilot  and  are  set  to 
exjiire  on  h’ehruary  4.  201 3.-*  The 
Exchange  projioses  to  extend  the  Pilot  to 
September  30,  2013. 

(3n  September  10,  2010.  the 
Commission  apjiroved,  on  a  pilot  basis, 
changes  to  EDCX  Rule  11.13  to  |)rovide 
for  nniform  treatment:  (1)  (If  clearly 
erroneous  execution  reviews  in  niidti- 
.stock  events  involving  twentv  or  more 
.securities:  and  (2)  in  the  event 
transactions  occur  that  result  in  the 
issuance  of  an  individual  stock  trading 
jiaiise  by  the  in  imarv  market  and 
siihseiiuent  transactions  that  occur 
before  the  trading  pause  is  in  effect  on 
the  Exchange.-''  The  Exchange  also 
adopted  additional  changes  to  Ride 

II. 13  that  reduced  the  ability  of  the 
Exchange  to  deviate  from  the  objective 
standards  set  forth  in  Ride  11.13."  Tlie 
Exchange  believes  the  benefits  to  market 
particijiants  from  the  more  objective 
clearly  erroneous  executions  rule 
should  continue  on  a  pilot  basis  through 
September  30,  2013,  which  is  the  date 
that  the  Exchange  anticipates  that  the 
phased  imjilementation  of  the  Limit  Up- 
Limit  Down  Plan  will  he  comjilete.  As 
explained  in  further  detail  below, 
although  the  Limit  U])-Limit  Down  Plan 
is  intended  to  jirevent  executions  that 
would  need  to  he  nullified  as  clearly 
erroneous,  the  Exchange  believes  that 
certain  protections  should  he 
maintained  while  the  industry  gains 
initial  experience  o|)erating  with  the 
Limit  Up-Limit  Down  Plan,  including 
the  jirovisions  of  Rule  11.13  that 
currently  operate  as  a  })ilot. 


■' .Sociiriliiis  Rx(:)ian<>o  Act  Rolaaso  No.  (>7411(1 
((u)\  25.  2012).  77  I  R  43:10(1  (Iii)v  .'11.  2012)  (.SR- 
i-:ik:x-2o  12-27). 
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l^ropo.sed  iJmit  Iljj-Liinit  Down 
Provision  to  Rule  ll.lH 

The  Exchange  proposes  to  adopt  new 
|)aragra])h  (i)  to  Rule  to  provide 

that  tlie  existing  j)rovisions  oi  Rule 
ll.i:}  will  continue  to  apply  to  all 
I’Achange  transactions,  including 
transactions  in  .setairities  subject  to  the 
Plan,  other  than  as  scU  forth  in  i)ro|)osed 
j)aragraph  (i).  Accordingly,  other  than  as 
|)ropo.sed  helow.  the  Exchange  proposes 
to  maintain  and  continue  to  apply  the 
(dearly  Erroneous  Execution  standards 
in  the  .same  way  that  it  do(!s  today. 
Notably,  this  means  that  the  Exchange 
might  nullify  transactions  that  occur 
within  the  price  hands  disseminatiul 
pursuant  to  the  Eimit  llji-Limit  Down 
Plan  to  the  extent  such  transactions 
qualify  as  clearly  erroneous  under 
exi.sting  criteria.  As  an  example,  assume 
that  a  Tier  1  .secairity  pursuant  to  the 
Plan  has  a  reference  price  |)ursuant  to 
both  the  Plan  and  Rule  of  .S  i  ()().()(). 

The  lower  pricing  hand  under  the  Plan 
would  he  .St).'). 00  and  the  upper  pricing 
haml  under  the  Plan  would  he  SlO.'i.OO. 
An  execution  could  occur  on  the 
l']xchange  in  this  .security  at  SOO.OO.  as 
this  is  within  the  Plan’s  |)ricing  hands. 
However,  if  subjected  to  landew  as 
potentially  clearly  erroneous,  the 
Exchange  would  ludlify  an  (!xecntion  at 
.SttO.OO  as  clearly  erroneous  hiicause  it 
exceeds  the  3%  threshold  that  is  in 
place  pursuant  to  Rule  ll.i:)(c)(l)  for 
securities  priccul  above  .S.'S!). 00  (/.e..  with 
a  reference  price  of  Si  00.00,  any 
transactions  at  or  Ixdow  .S07.00  or  above 
SI  Oil. 00  could  he  nullified  as  clearlv 
erroneous).  Accordingly,  this  ])ro])osal 
maintains  the  status  (pio  with  res])ect  to 
reviews  of  (d(iarly  Erroneous  Executions 
and  the  application  of  objective 
numerical  guidelines  by  the  Exchange. 
I'lie  pro])osal  does  not  increase  the 
discretion  afforded  to  the  Exchange  in 
connection  with  reviews  of  Cdearlv 
Erroneous  Executions. 

The  Limit  Up-Limit  Down  Plan  is 
designed  to  jirevent  executions  from 
occurring  outside  of  dynamic  price 
hands  disseminated  to  the  ])nhlic  hv  the 
single  ])lan  processor  as  defined  in  the 
Limit  IJp-Limit  Down  Plan."  The 
j)ossihility  remains  that  the  Exchange 
could  experience  a  technology  or 
systems  ])rohlem  with  re.s|)ect  to  the 
im|)lementation  of  the  prii:e  hands 
dis.seminated  pursuant  to  the  Plan.  To 
addnjss  such  possibilities,  the  Exchange 
pro])o.ses  to  adopt  language  to  make 
clear  that  if  an  Exchange  technologv  or 
systems  i.ssue  results  in  anv  transaction 
occurring  outside  of  the  price  hands 


'  Sinr  S(H:uriti(;s  Kxrliiiii”!!  Act  Riloiiso  No. 
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disseminated  pursuant  to  the  Plan,  an 
Officer  of  the  Exchange  or  senior  level 
employee  designee,  acting  on  his  or  her 
own  motion  or  at  the  reipie.st  of  a  third 
party,  shall  review  and  deidare  any  such 
trades  null  and  void.  Absent 
extraordinary  circumstances,  any  such 
action  of  the  Officer  of  the  Exchange  or 
other  .senior  level  employee  designee 
shall  he  taken  in  a  tinudy  fashion, 
generally  within  thirty  (:t())  minutes  of 
the  detection  of  the  erroneous 
tran.saction.  When  extraordinarv 
circum.stances  exist,  any  such  action  of 
the  Officer  of  the  Exchange  or  other 
senior  level  employee  designee  must  he 
taken  by  no  later  than  the  start  of 
Regular  Trading  Hours'*  on  the  trading 
day  following  the  date  on  which  the 
execution(s)  under  review  occurred. 
Although  the  Exchange  will  act  as 
|)rom])tly  as  possible  and  the  ])roposed 
objective  standard  (/.e..  whether  an 
execution  occurred  outside  the  hand) 
shoidd  make  it  leasihle  to  (luickly  make 
a  determination,  there  may  h(! 
circumstances  in  which  additional  time 
may  he  needed  for  verification  of  facts 
or  coordination  with  outside  parti(;s, 
including  the  single  plan  proce.ssor 
r(!sponsihle  for  disseminating  the  price 
hands  and  other  market  centers. 
Accordingly,  the  lixchange  believes  it 
neces.sarv  to  maintain  .some  llexihilitv  to 
make  a  determination  outsidi)  of  the 
thirty  (30)  minute  guichdine.  In 
addition,  the  Exchange  projjoses  that  a 
tran.saction  that  is  mdlified  pursuant  to 
new  ])aragraj)h  (i)  would  he  appealable 
in  accordance  with  the  jjrovisions  of 
Rule  1 1 .  13((!)(2).  In  addition,  the 
Exchange  proposes  to  make  clear  that  in 
the  event  that  a  single  plan  proce.ssor 
experiences  a  technology  or  systems 
problem  that  jirevents  the  di.ssemination 
of  price  hands,  the  Exchange  would 
make  the  determination  of  whether  to 
nullify  tran.sactions  based  on  Ride 
11.13(a)-(h). 

The  Exchange  believes  that  cancelling 
trades  that  occur  outside  of  the  ])rice 
hands  di.sseminated  jnirsuant  to  the 
Plan  is  consistent  with  the  purpo.se  and 
intent  of  the  Plan,  as  such  transactions 
are  not  intended  to  occur  in  the  first 
place.  If  tran.sactions  do  occur  outside  of 
the  price  hands  and  no  iixception 
applie.s — which  neces.sarily  would  he 
caused  by  a  technologv  or  systems 
issiK! — then  the  Exchange  believes  the 
approj)riate  result  is  to  nullify  such 
transactions. 

2.  Statutory  Basis 

The  statutory  basis  for  the  |)roposed 
rule  change  is  Section  ()(!))(.'))  of  the 
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Act,"  which  reipiires  the  rules  of  an 
exchange  to  ])romote  just  and  equitable 
jirinciples  of  trade,  to  remove 
impediments  to  and  |)erfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  sy.stem  and.  in 
general,  to  protect  investors  and  the 
public  interest.  'I'he  Exchange  believes 
that  the  pro|)osed  rule  meiits  these 
reipiirenunits  in  that  it  jiromotes 
trans])arency  and  uniformity  across 
markets  concerning  review  of 
transactions  as  clearly  erroneous.  More 
specifically,  the  Exchange  believes  that 
the  extension  of  the  Pilot  would  hel|) 
assure  that  the  determination  of  whether 
a  clearly  erroneous  trade  has  occurred 
will  he  based  on  clear  and  objective 
criteria,  and  that  the  resolution  of  the 
incident  will  occur  ])romptly  through  a 
transjjarent  ])rocess.  The  jiroposed  rule 
change  would  also  helj)  assure 
consistent  results  in  handling  erroneous 
trades  across  the  U..S.  markets,  thus 
furthering  fair  and  orderly  markets,  the 
protection  of  investors  and  the  public 
interest.  Although  the  Limit  IJp-Limit 
Down  Plan  will  he  o])erational  during 
the  same  time  period  as  the  pro])osed 
extendiul  Pilot,  the  ICxchange  believes 
that  maintaining  the  Pilot  for  at  least 
through  the  jihased  implementation  of 
the  Plan  is  operational  will  help  to 
protect  against  unanticipated 
conseipiences.  To  that  end.  the 
extension  will  allow  the  Exchange  to 
determine  whether  Rule  11.13  is 
necessary  once  the  Plan  is  operational 
and.  if  so,  whether  improvements  can  he 
made.  Further,  the  Exchange  believes  it 
consistent  with  the  ))rotection  of 
investors  and  the  jjuhlic  interest  to 
ado])t  objective  criteria  to  nullify 
transactions  that  occur  outside  of  the 
Plan’s  ])rice  hands  when  such 
transactions  should  not  have  been 
executed  hut  were  due  to  a  systems  or 
technology  issue. 

B.  Salf-Ungiihiiorv  Organization’s 
Btatamant  on  Biirdan  on  Coinpatilion 

The  Exchange  does  not  believe  that 
the  pro])osed  rule  change  will  im])ose 
any  burden  on  competition  that  is  not 
micessary  or  aj)proi)riate  in  furtherance 
of  the  purpo.ses  of  the  Act.  The 
Financial  Industry  Regulatory  Authority 
(“FINRA”)  and  other  national  securities 
exchanges  are  also  filing  similar 
propo.sals.  Thus  the  Exchange  believes 
that  the  proposal  will  help  to  ensure 
consistent  rules  across  market  centers. 


"  K(!<>u)iir  TriHlinf;  I  tours  commune:!!  <it  !):3()  u.m. 
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(/.  Sclf-Iioguldtory  ()ri>(iniz(ition’s 
Stdianidnt  on  (Joinninnls  on  tho 
Proposed  Hnle  Chonye  Ueceivod  From 
Mambers,  Participants,  or  Others 

'I’ho  Fxcliauge  has  neither  solicit{!(l 
nor  received  written  comments  on  the 
jji'oposed  rule  cliange. 

III.  Dale  of  FITectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(iominission  Action 

Hecaus(!  the  pro])ose(l  rule  change 
does  not  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition:  and  (iii)  become 
operative  for  30  da  vs  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Setdion  10(b)(3)(A) 
of  the  Ac;t  and  Rule  lt)b^(tl((i)(iii) 
tbenmnder.' ' 

A  ])roj)o.sed  rule  cliange  filed  under 
Rule  19l)-4(f)((i)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  However,  pursuant  to 
Rule  15)l)-4(l)(0)(iii)  the  Commission 
mav  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  jniblic  interest.  The 
Exchange  has  asked  the  Commission  to 
waive;  the  30-day  ojierative  delay  .so  that 
the  proposal  may  h(;come  operative 
imm(;diately  upon  filing. 

The  Commission  believes  that 
waiving  the  30-day  operative  delav  is 
consistent  with  the  protendion  of 
investors  and  the  public  interest,  as  it 
will  allow  the  pilot  program  to  continue 
uninterrupted,  thereby  avoiding  the 
investor  confusion  that  could  result 
from  a  temjiorarv  interruption  in  the 
jiilot  program.  For  this  rt;ason,  the 
Commission  designates  the  jiroposed 
rule  change  to  he  operative  upon 
filing.  '•* 

At  any  time  within  80  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commi.ssion  summarily  may 
temjiorarilv  susjiend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
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aedion  is  necessary  or  ajipropritite  in  the 
public  interest,  for  the  proteedion  of 
investors,  or  otherwise  in  furtherance  of 
the  ])urpo.ses  of  the  Act. 

IV.  Solicitation  of  (Comments 

hiterested  per.sons  are  invited  to 
submit  written  data,  views  ;nid 
arguments  concerning  the  foregoing, 
incltiding  whether  the  proposed  rtile 
chitnge  is  consistent  with  the  Aid. 
(Comments  may  he  snhmitted  hv  anv  of 
the  following  methods: 

EI(‘ctronic  (mnnnents 

•  Use  the  Commission’s  Internet 
comment  form  (http://\\'\v\\’.sec.‘’ov/ 
rnles/sro.shtiniy,  or 

•  Send  an  email  to  rnle- 
connnents@sec.gov.  Please  include  File 
Numher  SR-EDGX-2()13-n8  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secietarv, 
Securities  and  Exchange  Commission, 
100  F  Street  NE..  VVashington,  D(i 
20.'14n-1000. 

All  suhmi.ssions  should  refer  to  File 
Numher  .SR-EDCX-201 3-08.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  pi'oce.ss  and  leview  your 
comments  moie  efficiently,  |)lea.se  use 
only  one  method.  The  Commission  will 
po.st  all  comments  on  the  Commission’s 
internet  Web  site  {htt j)://\\’\v\v.sec.gov/ 
ndes/sro.shtml).  (iojjies  of  the 
submission,  all  suh.se(]uent 
amendments,  all  wi  itten  statements 
with  res|K;ct  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
]jroposetl  ride  change  between  the 
Commission  and  any  jferson,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .'i  IJ.S.C.  5.'i2,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
VVashington,  D(i  20549,  on  official 
business  davs  between  the  hours  of 
10:00  a.m.  and  3:00  ]).m.  Copies  of  the 
filing  also  will  he  available  for 
insjiection  and  copying  at  the  jn'incipal 
office  of  the  Exchange.  All  comments 
received  will  he  po.sted  without  change: 
the  Commission  iloes  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Numher  SR-ED(iX- 


2013-08  and  should  he  submitted  on  or 
before  February  28,  2013. 

l-'or  tin;  ('.oiinnissioii.  l)v  the  Division  of 
■frail i)ig  anil  Markets,  pursuant  to  delegatiid 
anthoritv. 

Kevin  M.  O'Neill, 

Deputy  Secn-lary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68812;  File  No.  SR-ICEEU- 
2012-09] 

Self-Regulatory  Organizations;  ICE 
Clear  Europe  Limited;  Order  Approving 
Proposed  Rule  Change  To  Provide  for 
a  Customer  Clearing  Model  for  CDS 
Products  and  To  Amend,  Clarify,  and 
Consolidate  Certain  Rules  and 
Procedures 

Pehruary  1.  2()i:t. 

I.  Introduction 

On  October  22.  2012,  ICE  Clear 
Europe  Limited  ("ICE  Clear  Europe") 
filed  with  the  Securities  and  Exchange 
Commission  ("SECr’  or  "Commission”) 
the  pro])osed  rule  change  SR-ICEEU- 
2012-09  pursuant  to  Section  lU(h)(l)  of 
the  .Securities  Exchange  7\ct  of  1934 
(“Act")  '  and  Rule  19h-4  theritunder.- 
The  propo.sed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  November  9,  2012.'’  The 
(Commission  received  one  comment 
letter  to  the  proposed  rule  change.'*  This 
oriler  approves  the  propo.sed  rule 
change. 

II.  Description  of  the  Proposed  Rule 
Change 

The  principal  pur]Jose  of  the 
proposed  rule  change  is  to  provide  for 
a  (aistomer  CDS  Clearing  Model 
whereby  customers  of  ICE  Cl(;ar  Europe 
Clearing  Members  have  the  ability  to 
clear  CDS  jnoducts  through  ICE  ("dear 
Eurojje.  In  addition.  KCE  (/Clear  Europe  is 
amending  its  Rules  and  CDS  Procedures 
in  order  to  implement  certain  rule 
changes  that  are  unrelated  to  Cu.stomer 
(CDS  Clearing  Model. 

(Currently,  ICE  Clear  Europe  (Clearing 
Members  may  clear  (CDS  products  at  ICE 
(Clear  Europe  through  their  jiroprietary 
accounts  only  and  not  on  behalf  of  their 
customers.  The  (Customer  (CD.S  (Clearing 
Model  extends  KCE  (Clear  Europe’s 


17  Cl'R  2()().:H)-:i(ii)(12). 

'  i.-i  u..s.{:.  78s(l))(i). 
n7  Cl'R  24().l<)l)-4. 

'.Si!i;unlii!S  Kxr.han»o  Ar.t  Riilixisi;  No.  881.52 
(Novomlior  3.  2012).  77  I'R  87427  (Novimibiir  1). 
2012). 

M.iittor  from  Kurmit  Kubitz  (Novombor  :il).  2012). 
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custoiiior  clearing  models  that  are 
currently  available  for  other  products  to 
('.DS  |)roducts.  with  certain 
modifications  appropriate  for  the  nature 
of  the  product. 

The  (aistomer  (3)S  (bearing  Model 
hnilds  on  the  customer  clearing 
framework  available  for  other  products 
at  KIK  (dear  Furopt;.  US  customers  must 
clear  through  a  registered  fnturcis 
commission  merchant  and/or  broker- 
dealer  (depending  on  whether  the 
j)roduct  is  an  index  (-DS  or  single-name 
CDS),  consistent  with  the  retiuiremenls 
of  the  (d)mmodity  Exchange  Act  and  the 
Act,  as  applicable.  Non-US  customers 
may  clear  through  a  non-US  clearing 
member  in  accordance  with  applicable 
local  laws  or  through  a  registered 
fnlnres  commission  merchant  and/or 
broker-dealer. 

The  terms  of  the  (aistomcM'  ("DS 
Clearing  Model,  as  well  as  various 
related  enhancements  to  the  clearing 
model,  were  proposed  as  amendments 
to  the  1("F  Clear  Europe  Rules  and  ("DS 
I’rociulures.  (dianges  to  Part  1  of  the 
Rules  clarifv  and  conform  existing 
definitions  to  the  Customer  CD,S 
(Clearing  Model,  cnxite  new  CD,S- 
specific  definitions  n.sed  in  new 
o|)erative  provisions,  clarify  cnstonujr 
and  propri(!tary  account  class 
d(;finitions  that  are  rehivant  to  C,DS.  and 
clarify  general  standards  of  (deal  ing 
Memlxir  r(!S|)on.sit)ilitv  and  liahilitv. 
Other  changes  rellect  the  incorporation 
into  the  Rules  of  |)rovisions  that  had 
been  in  a  .separate  master  agreement 
ent(!red  into  between  the  (dealing 
Memt)(!r  and  IC,E  (]lear  Enroi)e.  (dianges 
to  Part  2  of  the  Rules  provide  updates 
related  to  anti-money  laundering 
legislation  applicable  to  customers, 
clarify  membership  standards  for 
Clearing  Memh(!rs.  clarifv  the 
obligations  of  (dearing  Members  with 
respect  to  customer  accounts  and 
proprietary  accounts  and  clarify  and/or 
restate  certain  ])rovisions  relating  to 
(dearing  Member  default  and 
termination  of  clearing  memh{;rship. 
(dianges  to  Part  3  of  the  Rules  clarifv 
certain  payment  mechanics  for  (dearing 
Members  with  respect  to  amounts  owed 
by  their  customers  and  include  a  waiver 
of  set-off  by  (deal  ing  Members.  (]hanges 
to  Part  4  of  the  Rules  rellect 
amendments  to  the  contract  rights  and 
obligations  of  1(;E  Clear  Europe  and 
(dealing  Memhers.  particnlarlv  in  the 
context  of  the  (dearing  of  (d).S  on  behalf 
of  ciKstomers.  (dianges  to  Part  5  of  the 
Rules  address  the  delivery  of  margin 
from  cn.stoniers  to  (dearing  Members 
and  add  provisions  dealing  with  transfer 
of  margin  by  security  intere.st  rather 
than  title  transfer,  (changes  to  Part  6  of 
the  Rules  clarifv  the  jirocednres  for 


providing  notice  of  position  limits  and 
(darifv  further  how  position  limits  apjilv 
in  instances  where  contracts  arise  due  to 
firm  trades,  voiding,  or  error  policies. 
Changes  to  Parts  7  and  8  of  the  Rules 
(darify  that  references  in  tho.se  parts  of 
the  Rules  (covering  Settlement  and 
Delivery  of  Futures  (Part  7)  and  Options 
(Part  8)).  whi(di  relati;  solely  to  Energy 
contracts,  do  not  apply  to  (dl.S  (distonier 
Accounts  or  customers  in  the  context  of 
(d).S  (deal  ing,  (dianges  to  Part  9  of  the 
Rules  con.solidate  and  (darifv  the 
respective  rights  and  obligations  of  ICE 
(dear  Europe  and  (deal  ing  Members  in 
the  case  of  a  (deal  ing  Member  or  l(d^ 
(dear  Europe  default  and  the  procedures 
to  be  followed  in  deterniining  a  net  sum 
payable  to  or  receivable  from  a 
defanlting  Clearing  Member,  (dianges  to 
Part  10  of  the  Rules  provide  more  detail 
regarding  how  a  disidplinarv  or  a|ipeals 
panel  could  impo.se  a  sanction  on  a 
customer  and  determine  liability  or 
resjionsihility  in  any  in.stance  where 
there  is  joint  misfeasance,  (dianges  to 
Part  11  relate  to  the  ()])erati()n  of  the  1(]E 
(dear  Europe  guaranty  fnnds,  iniduding 
(dianges  relating  to  the  introduction  of 
customer  (dearing.  Kd-]  Clear  Idiroiie  will 
continue  to  operate  separate  guaranty 
funds  for  (ID.S  products  and  for  energv 
liroducts.  (lhanges  to  Part  12  of  the 
Rules  conform  to  the  new  terms  and 
definitions  that  are  part  of  the  (distonier 
(]DS  (distonier  Model,  (dianges  to  Part 
l.'i  of  the  Rules  provide  jirovisions 
dealing  with  (d).S  contracts  (deared  in 
the  customer  account  (iiKduding  the 
repre.sentation  of  customer  transactions 
in  relevant  hooks  and  records  and 
treatment  of  customer  transactions  in 
the  case  of  credit  events)  and  the 
elimination  of  the  separate  master 
agreement  previously  entered  into 
between  (dDS  Clearing  Meniliers  and  K^E 
(dear  Eur()])e.  (Changes  to  Part  l(i  of  the 
Rules  address  the  aildition  of  (dlS 
(dearing  to  the  l(d*)  (dear  Europe  F("M 
customer  (dearing  model  and  certain 
other  clarifications  and  enhancements 
re(jueste(l  by  (dlS  (dearing  Members. 

K'E  (dear  Europe  is  akso  establishing 
in  Exhibit  1  of  the  Rules  certain 
standard  terms  (the  Cnstonier-CM  (dlS 
dTansactions  .Standard  'I'erins)  that  will 
he  applicable  to  (ai.stonier-CM  (dl.S 
Transactions,  whi(di  are  (dJ.S 
tran.sactions  between  a  Non-FC.M/HD 
(dearing  Member  and  a  non-U. .S. 
ciKstomer.  Under  the  (dianges  to  Rule 
151(i,  all  Non-F(;M/BD  (dearing 
Members  must  agree  to  the  ajiplicahility 
of  the.se  terms  as  between  them  and 
ea(di  of  their  customers.  The  .Standard 
Terms  jirovisions,  among  other  things, 
ensure  that  the  terms  of  Custonier-CM 
CD.S  Tran.sactions  mirror  the  terms  of 


the  (deared  transaction,  enable  a 
(deal  ing  inemher  to  jiass  on  (dearing- 
house  iierforniance  (or  non- 
jiei  forniance)  to  their  cu.stoniers, 
laidlitate  the  jirovision  of  margin  to  Kd*; 
(dear  Eurojie,  and  amend  jirovisions  in 
underlying  agreements  relating  to  events 
of  default  and  (dose-out  in  order  to 
ensure  that  the  jiorting  of  contracts  and 
margin  under  the  default  rules  will  he 
effective.  In  addition,  various  consents 
iiiiist  he  snjijilied  for  Kd*]  (]lear  Eurojie 
to  ujidate  cu.stonier  records  in  DTC(] 
and  receive  other  information  as 
nKjnired  relating  to  customers.'’ 

1(]E  (’dear  Eurojie  is  also  modifving  its 
CD.S  Procedures.  Changes  to  Part  1  of 
the  (]D.S  Procedures  (darifv  and  conform 
existing  definitions  to  the  Cn.stomer 
(;D.S  (dearing  Model,  as  well  as  add  new 
definitions  used  in  new  ojierative 
Jirovisions.  (;hanges  to  Part  2  of  the  ("D.S 
Procedures  (darifv  and  conform 
memliershiji  iHujuirements  to  standards 
imjilemented  as  a  result  of  the  Dodd- 
Frank  Act.  (’hanges  to  Part  3  of  the  ("D.S 
Procedures  delete  a  reference  to  (]D.S 
Ojierational  Procedures,  whi(di 
document  has  become  obsolete  in  light 
of  the  (dianges  related  to  customer 
(dearing.  (lhanges  to  Part  4  of  the  (]D.S 
Procedures  njidate  information  that 
must  he  jirovided  with  resjiect  to  (]D.S 
contracts  and  jirocednres  for  suliniission 
of  (]D.S  contracts  for  (dealing,  (lhaiiges  to 
Part  .'i  of  the  (]D.S  Procedures  address 
customer  (dearing  in  the  context  of  the 
(]D.S  Default  (Committee  jirocednres.  Part 
(i  of  the  CD.S  Procedures  was  removed 
because  it  is  no  longer  necessary  in  light 
of  K'.E  (]lear  Eurojie’s  n.se  of 
deterniinations  made  by  the  ISDA 
Determinations  (Committees  with 
resjiect  to  credit  and  succession  events. 
(Changes  to  Part  7  address  restructuring 
as  a  credit  event  with  resjiect  to  (CD.S 
c(intra(ds  cleared  in  the  customer 
account,  iiKdnding  the  jiroce.ssing  for 
triggering  settlement  of  siudi  contracts. 
Changes  to  Part  8  of  the  (CD.S  Procedures 
(darifv  the  jirocednres  for  li.sting  new 
(CDS  (Contracts,  in  jiarticular  to  enable 
KCE  (Clear  Eurojie  to  resjiond  in  timely 
fashion  to  any  jirohihition  on  trading  in 
(CD.S  inijiose(l  under  the  EU  Short 
.Selling  Regulation  (Regulation  230/2012 
dated  14  Mandi  2012).  (Changes  to  Part 
9  of  the  CD.S  Procedures  irndiide  various 
Jirovisions  jireviously  iinduded  in  the 
.sejiarate  master  agreement  between  (CD.S 
(Clearing  Members  and  KCE  (Clear  Enrojie 
as  well  as  certain  tax  jirovisions  relevant 
to  customer  clearing.  These  njidated 
Jirovisions  ajijily  to  both  cn.stomer 


'As  iioliul  iibovo.  t  J.S  cusloiiiors  imisl  dnar 
llirmij>li  an  F(1M/Iil)  Cl(!ai  in}>  Mi!inl)(!r.  Ilia 
(Aisloniar-OM  (l).S  Transacliiins  .SlaiulanI  'rarins 
will  not  apply  lo  that  ralationship. 
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l)ositi()ns  and  jjioprietary  ])()sitions  of 
r.DS  Clearing  Members.  Clianges  to  Fart 
10  of  tlie  CDS  Froeedures  nj)date  the 
cro.ss-nderenee.s  and  definitions  rehivant 
to  customer  clearing  as  thev  relate!  to 
Imlex  (d)S  Contracts.  Changes  to  Fart  11 
of  the  CDS  Frocedur(!S  uj)date  the  cross- 
r(!ferenc(!S  and  definitions  relevant  to 
customer  clearing  as  they  relate  to 
Single  Name  CDS  Contracts.  Changes  to 
Fart  12  of  the  CDS  Froeedures  U|)(iate 
the  cross-referent:es  and  the  definitions 
relevant  to  cu.stomer  clearing  with 
respect  to  Sovereign  Contracts.  Changes 
to  Fart  13  of  the  CDS  Froeedures  add 
certain  general  procedures  relating  to 
customer  clearing  of  CDS  contracts. 

III.  Comment 

rhe  (Commission  received  one 
comment  to  the  jjrojjosed  ride  change. 
The  comment  concerned  ICCE  (Clear 
EurojKi’s  reipiirements  under  the 
Exchange  Act.  including  hut  not  limited 
to  rec:ordkeeping  and  reporting 
requirements  that  are  outside  of  the 
scope  of  this  ju'ojiosal.  The  Commi.ssion 
notes,  however,  that  ICE  Clear  Eurojx:, 
as  a  clearing  agency  registered  with  the 
(Commission,  is  fidly  subject  to  the 
Exchange  Act  and  all  apjilicahle  rules 
and  regulations  ])romulgated  thereto. 

IV.  Discussion 

Section  1 7A(h)(3)(I’’)  of  the  Act'’ 
requires  that,  among  other  things,  a 
clearing  agency  he  organized  and  its 
rules  designed  to  promote  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions  and.  to  the  extent 
apjjlicahle.  derivative  agreements, 
contracts,  and  transactions  and  to 
])rotect  investors  and  the  public  interest. 
After  careful  consideration,  the 
(Commi.ssion  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder.  The  implementation  of  the 
(Customer  (CDS  Clearing  Model  may 
promote  the  prompt  and  accurate 
clearance  of  .securities  transactions, 
derivatives  agreements,  contracts,  and 
transactions  by  extending  clearing  to  a 
broader  segment  of  the  (CDS  market. 

V.  (Conclusion 

On  the  basis  of  the  foregoing,  the 
(Commission  finds  that  the  ])ro})osal  is 
consistent  with  the  reijuirements  of  the 
Act  and  in  particular  with  the 
reiiuirements  of  Section  17A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder. 

II  is  thaivfom  oideved,  pursuant  to 
Section  19(ii)(2)  of  the  Act."  that  the 


'■  ui  u..s.(;.  78t|-i(l))(:i)(i'). 
^  U)  U.S.C.  78(1-1. 

"15  U.S.C.  78s(l))(2). 


])roj)osed  rule  change  (File  No.  SR- 
i(CEElJ-2()12-(M))  h(!,  and  hereby  is, 
approved." 

For  IIh!  (Connnissioii  l)y  llie  Division  of 
'I’rading  and  Marktils.  pursuant  to  (l(!l(!gal(!(l 
authority. 

Kevin  M.  O’Neill. 

DapiilV  SacraldiT. 

It  K  l3o(:.  2()i:i-l)27tl  Fihul  2-(i-i:i;  8:4.')  ami 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68799;  File  No.  SR- 
NASDAQ-2013-015] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
NASDAQ  Rule  4120 

February  1 . 201 3. 

Fursuant  to  Section  19(h)(1)  of  the 
Securities  ExchcUige  Act  of  1934 
(“Act"),’  and  Rule  19h-4  thereunder,- 
notice  is  hereby  given  that  on  jiinnarv 
24,  2013,  The  NASDAQ  Stock  Markiit 
EIXC  (“NASDAQ”  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
(Commission  (“SE(C”  or  “CCommi.ssion”) 
the  propo.sed  rule  clumge  as  described 
in  Items  1  and  II  below,  which  Items 
have  been  prepared  by  NASDAQ.  The 
(Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Suhstance 
of  the  Proposed  Rule  (Change 

The  NASDAQ  Stoi:k  Market  LLC 
]3ro]3oses  to  correct  an  erroneous 
deletion  from  NASDAQ  Rule 
412()(c)(7)(B)  related  to  the 
randomization  period  conducted  prior 
to  the  IFO  Cross  under  NASDAQ  Rule 
47.'53.  The  Exchange  has  designated  the 
jiroposed  changes  herein  as 
immediately  effective. 

rhe  text  of  the  proposed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  http:/ /  nasd(Hj.cclnv(dlst  wot  .com ,  at 
the  ])rincipal  office  of  the  Exchange,  and 
at  the  (Commission’s  Fuhlic  Reference 
Room. 


''  In  iippi'oving  lliis  propo.sed  rule  chimf’e  llie 
(Aimmission  has  considered  the  proposiul  ride's 
ini])act  oi  elticiencv.  compelilion.  and  capital 
lormalion.  .See  Ui  il..S.(;.  78c(l). 

17  CFK  2()(l.:i0-;i(a)(12). 

'  15  U.S.C.  78s(h){1). 

2  17  CFR  24().l‘)l)-4. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  .statements 
concerning  the  ])uri)ose  of  and  basis  for 
the  jiroposed  rule  change.  The  text  of 
the.se  statements  may  he  examined  at 
the  jilaces  specified  in  Item  IV  below. 

The  E.xchange  has  jirepared  summaries, 
.set  forth  in  sections  A,  13.  and  (C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Rcgidatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Stalutoiy  Basis  for,  the  Proposed  Rale 
Change 

1.  Purpose 

The  Exchange  herehv  amends 
NASDAQ  Rule  412()(c)(7)(l3)  which 
governs  the  orderly  launch  of  trading  in 
initial  public  offerings  (“IPOs”)  of 
NASDAQ-li.sted  securities.  Sjiecifically. 
NASDAQ  is  amending  Ride 
412()(c)(7)(13)  to  in.sert  language  that 
describes  the  randomization  period  of 
zero  to  fifteen  seconds  that 
automatically  occurs  jirior  to  the  IFO 
Cross  .set  forth  in  NASDAQ  Rule  47.')3. 
The  randomization  period  is  designed  to 
jirevent  gaming  of  the  IFO  (Cro.ss  by 
delaying  for  a  variable  amount  of  time 
the  precise  moment  of  execution  of  each 
IFO  (Cro.ss.  Although  NASDAQ’s 
execution  system  currently  includes  and 
for  years  has  included  a  raudomization 
period  for  each  IFO  Cro.ss,  the  language 
describing  the  randomization  period 
was  erroneouslv  removed  from  Rule 
412()(c)(7)(I3). 

On  August  20.  2007.  NASDAQ  filed 
SR-NASDAQ-2007-073  (“Original  Hall 
Cro.ss  Filing”)  which,  among  other 
things,  removed  from  Rule  4120(h)(7)(A) 
the  rule  language  accurately  describing 
the  randomization  jieriod  prior  to  the 
launch  of  the  NASDAQ  Halt  Cro.ss.  The 
])ur])ose  section  of  the  Original  Halt 
Cross  Filing  .stated  as  a  rationale  that: 

The  randomization  jieriod  was  designed  to 
deter  inark(!l  participants  from  timing  their 
partici])ation  in  a  way  that  harmed  othiir 
participants.  This  jirovision.  however,  riisnlts 
in  other  markets  trading  alter  tiu!  issue  has 
r(!-opened  hut  |)rior  to  NA.SDAQ  restarting 
trading  using  the  Halt  (Cross.  NA.SDAQ 
helievcilsl  that  it  is  confusing  and  disrii|)tive 
to  market  ])articipant.s  for  NA.SDAQ.  the 
listing  market,  to  continiu!  a  halt  after  othcir 
market  centers  have  resumed  trading  and. 
therefon!.  proposes  to  eliminate  tIu!  random 
])eriod  prior  to  the  execution  of  the  Halt 
(Cross. 

This  explanation  focu.sos  on  Halt 
(Cros.sos  that  NASDAQ  initiates 
following  halts  of  .stocks  that  have 
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j)r(!vi()usly  traded  in  the  .secondary 
market;  the  reasoning  does  not  a))ply  in 
tli(!  context  of  an  ll’()  launch,  as  there 
is  no  trading  on  other  markets  until  the 
IIH)  Oo.ss  is  coinjdeted. 

Neverthehiss,  Amendimmt  1  to  SR- 
NASl).AQ-2(K)7-073  ("Amended  Halt 
(Toss  Filing”),  which  snper.sechul  the 
Original  Halt  Oro.ss  Filing,  erroneously 
removed  the  language  accurately 
describing  the  randomization  })eriod  lor 
each  IFO  CToss.  *  The  Amended  Halt 
(Toss  filing,  among  other  things, 
removed  the  language  de.scrihing  the 
randomization  period  trom  both  the 
provisions  governing  the  Halt  ('ross 
(Rule  412()(c)(7)(A))  and  the  IRO  (Toss 
(Rule  412()(c)(7)(H)).  The  Amended  Halt 
(Toss  Filing  offered  no  rationale  for 
removing  the  randomization  period 
prior  to  the  IRO  (Toss.  In  actuality. 
NA.SDAQ  did  not  intend  to  remove  the 
randomization  period  and.  in  fact,  the 
NASDAQ  system  has  continued  through 
the  iire.sent  to  include  a  ramlomization 
period  prior  to  each  IRO  (Toss. 
Accordingly.  NASDAQ  is  proposing  to 
re-instate  in  Ride  412()(c)(7)(B)  language 
that  accnratelv  de.scrihes  the 
randomization  |)eriod  that  is  identical  to 
the  language  it  erroneouslv  removed  via 
the  Amended  Halt  (Toss  Filing. 


2.  Stdtiiiorv  Ikisis 


The  Fxchange  believes  that  the 
projiosed  ride  change  is  consistent  with 
the  jirovisions  of  .Section  (i  of  the  Act."* 
in  general,  and  with  Section  (i(l))(.'i)  of 
the  Act,”’  in  particular,  in  that  it  is 
designed  to  promote  just  and  e(|uital)le 
jirincijiles  oi  trade,  to  foster  coojieration 
and  coordination  with  iiersons  engaged 
in  regulating,  clearing,  .settling, 
jirocessing  information  with  respect  to, 
and  facilitating  tran.saction  in  securities, 
to  remove  impediments  to  and  jierfect 
the  mechanism  of  a  free  and  ojien 
market  and  a  national  market  system 
and.  in  general,  to  protect  inve.stors  and 
the  public  interest.  The  projiosed  rule 
change  jiromotes  this  goal  hv  accnratelv 
de.scrihing  an  element  of  NA.SDAQ's 
trading  system  that  already  jirotects 
investors  and  the  jiuhlic  interest  hy 
ensuring  an  orderly  ojiening  of  trading 
in  IPOs  of  NA.SDAQ-listed  .securities. 
The  sjiecitic  functionality,  the 
randomization  jiiuiod.  is  designed  to 
and  does  in  fact  jirevent  imjirojier 
timing  hv  an  Fxchange  memher  of  its 
jiarticijiation  in  the  IPO  (Toss  in  a 


N(ili{;ir  ol  Filing  iiiid  Iniinodiati; 
Flli!(:liv<!ii(!ss  of  l’ri)|)(>s(!d  Kuli!  Chanel!  to  Mndilv 
till!  Hall  (;n)ss  l’r<)(:(!NS.  .S(*(airili(!s  l-Achangi!  ,\(:l 
K(!l«!asi:  No.  (/Xiia.  ai.  ^007):  72  FK  .Sllilia 

(.Si!|)l.  (i.  2007). 

^  1.S  ll.S.C.  781. 

•i.i  u..s.(:.  78r(i))(.i). 


manner  that  could  h.arm  other 
jiarticijiants. 

li.  S(;ll-l{d;^ul(itorv  Ov'^aniy.ation’s 
SldldiiKnit  on  Burden  on  (.'.oinpeiition 

'file  Fxcdiange  does  not  helieve  that 
the  jirojiosed  rule  change  will  result  in 
any  burden  on  comjietition  that  is  not 
neces.sary  or  ajijirojiriate  in  furtherance 
of  the  jnirjio.ses  of  the  Act.  as  amended. 
The  Fxchange’s  iirojiosed  rule  change  is 
unndated  to  comjietition,  because  it 
does  not  change  the  Fxchange's  current 
jirocess  and  therefore  will  neither  alter 
the  Fxchange’s  comjietitiveness  nor 
inhihit  the  ability  of  any  jier.son  to 
comjiete  in  the  securities  markets. 

Rather,  the  change  is  focused  solely 
ujion  ensuring  that  NASDAQ's  rules 
accurately  de.scrilie  the  jiroce.ss  in  jilace 
to  jironiote  the  orderly  launch  of  trading 
following  an  IPO  on  NASDAQ. 

C.  Self-Be^nhitoiy  Orgoni/Attion’s 
StoieinenI  on  (A)innwnls  on  the 
Proposed  Buie  Choiv^e  Beeeived  From 
Meml)ers,  Partieiponts,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Dale  of  FiTecliveness  of  Ihe 
Projioseil  Rule  (Tiange  and  Timing  for 
(Timmission  Action 

Hecan.se  the  foregoing  jirojiosed  rule 
change  does  not: 

(i)  Significantlv  affect  the  jirotection 
of  investors  or  the  jinhlic  interest: 

(ii)  Imjiose  any  significant  hurden  on 
comjietition;  and 

(iii)  Become  ojierative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  (Timmission 
may  designate,  it  has  become  effective 
jiursuant  to  Section  1 0(h)(3)(A)  “  of  the 
Act  and  Rule  10li-4(f)(())  ^  tliereimder. 

A  jirojiosed  rule  change  filed 
pursuant  to  Rule  10h-4(f)((i)"  under  the 
Act  normally  does  not  become  ojierative 
jirior  to  30  days  after  the  date  of  the 
filing.  However,  jinrsnant  to  Rule  lOli- 
4(f)((i)(iii)  under  the  Act,  the 
Commission  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
Jirotection  of  investors  and  the  jiuhlic 
interest.  'I’he  Fxchange  has  asked  the 
(Timmission  to  waive  the  30-dav 
ojierative  delay  .so  that  the  Fxchange 
can.  Jinrsnant  to  its  rules,  use  the 


'•i.s  ii..s.(:.  78s(l))(:i)(A). 

■  17  CFK  240.1*11)— l(l)((i).  hi  addition.  Ruin  l*l!)- 
4(r)((i)  rn(|uiii!s  a  sidl-rngulatorv  oinani/.ation  lo  aivn 
till!  Coininission  wrilhai  nolicn  ol  its  inlnnl  to  liln 
till!  proposod  mil!  channo.  alonf>  with  a  hi  iiil' 
(Inscription  and  InxI  ol  llin  pro|)osnd  mlnchannn. 
at  InasI  livn  hiisinnss  days  prior  to  thn  datn  ol  llin 
lilinj’  ol  thn  proposnd  riiln  cliannn.  or  such  sliorinr 
limi!  as  dnsinnaind  hy  thi!  (lonnnission.  Thn 
Fxchan^n  has  salisiind  this  rnipiirninnnt. 

«  17  CFK  240.1<ll)-4(l)(li). 

■'  17  CFK  240.1<ll)-4(r)((>)(iii). 


randomization  jieriod  to  jirevent 
imjirojier  timing  liy  I'ixiihange  memliers 
jiarticijiating  in  an  IPO  Cross  in  a 
manner  that  could  harm  other  market 
jiarticijiants.  The  (Timmission  believes 
that  waiving  the  3()-day  ojierative  delay 
is  consi.stent  with  the  jirotection  of 
investors  and  the  jiuhlic  interest  as  the 
randomization  jieriod  was  jireviously  in 
N/\SDAQ's  rules  and  is  designed  to 
Jirevent  gaming  of  an  IPO  (Tiiss  hy 
delaying  for  a  variable  amount  of  time 
the  jirecise  moment  of  execution  of  each 
IPO  Cross."’  In  addition,  the  Fxchange 
rejiresented  that  the  NASDAQ  sy.stem 
already  jirovides  for  the  randomization 
Jieriod.  therefore,  waiving  the  3()-day 
ojierative  delay  will  enable  NASDAQ  to 
bring  its  rules  and  system  in  alignment 
quickly,  thus  reducing  the  jiotential  for 
investor  confusion.  Therefore,  the 
Commission  herehv  waives  the  3()-day 
ojierative  delay  and  designates  the 
jirojiosed  rule  change  to  he  ojierative 
ujion  filing  with  the  (Timmission. 

At  any  time  within  (iO  days  of  the 
filing  of  such  jirojio.sed  rule  change,  the 
Commi.ssion  summarily  may 
temjiorarilv  susjiend  such  rule  change  if 
it  iijijiears  to  the  (Timmission  that  such 
iiction  is  necessary  or  ajijirojiriate  in  the 
Jiuhlic  interest,  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
Ihe  jiurjioses  of  the  Act.  If  the 
(Timmission  takes  such  action,  the 
Commi.ssion  shall  institute  jiroceedings 
under  .Section  H)(h)(2)(B)  "  of  the  Act  to 
determine  whether  the  jirojiosed  rule 
chiinge  should  he  ajijiroved  or 
disajijiroved. 

IV.  Solicitation  of  (Comments 

Interested  jiersons  are  invited  to 
suhmit  written  data,  views,  and 
argnments  concerning  the  foregoing, 
including  whether  the  projio.sed  rule 
change  is  consi.stent  with  the  Act. 
(Timments  may  he  sidimitted  by  any  of 
the  following  methods: 

FAeetronic  Comments 

•  H.se  the  (Timmission’s  Internet 
comment  form  (http://\\’\\  \\’. see.gov/ 
rides/sro.shtml):  or 

•  Send  an  email  to  rnle- 
eomments@see.gov.  Please  include  File 
Number  SR-NA,SDAQ-2()1 3-01  .'5  on  the 
subject  line. 

Paper  Comments 

•  .Send  jiajier  comments  in  trijilicate 
to  ITizaheth  M.  Murjihy.  .Secretary, 
.Securities  and  Fxch.mge  (Timmission, 


For  ))iirposos  only  of  \vaiyin<’  Iho  itO-ilay 
oporatiyi!  (Inlay,  thn  Coniiiiission  has  also 
considnriicl  thn  pro|)osn(l  ruin's  impact  on 
nllicinncv.  compnlilion,  and  capital  lorinalion.  Saa 
I.S  IL.S.C.  7Hc(l). 

"  l.S  ll..S.(;.  78s{h)(2)(l!). 
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100  I’  Str(!et  NF.,  Washington,  D(' 
20549-1 ono. 

All  submissions  should  refer  to  File 
Numbiir  SK-NASDAQ-201 3-01 5.  This 
file  ninnh(;r  should  In;  incdnded  on  the 
subject  line  if  (anail  is  uscul.  To  helj)  the 
(iominission  process  and  review  your 
comments  more  efficiently.  ])lease  u.se 
only  one  method.  The  (iommission  will 
post  all  comments  on  tlu;  (Commission's 
Internet  Web  site  (/?///j;//u  u’i\’..sef;.go»7 
riilHs/sro.shlinl].  (Co))ies  of  the 
suhmi.ssion,  all  suhsetpient 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(Commi.ssion.  and  all  written 
commnnications  relating  to  the 
]3ro])osed  rule  change  between  the 
(Commi.ssion  and  any  jjerson,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
])rovision.s  of  5  IJ.S.fC.  552.  will  he; 
available  for  Web  site  viewing  and 
])rinting  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  h(!tween  the  hours  of  1  ():()()  a.m. 
and  3:00  j).m.  Co|)ies  of  such  filing  also 
will  he  available  for  inspection  and 
co])ying  at  the  ])rinci])al  offices  of  the 
I'Cxc.hange.  All  comments  received  will 
hi;  posted  without  change;  the 
Commission  does  not  edit  personal 
identifving  information  from 
suhmi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  ])uhlicly.  All  submissions 
should  refer  to  File  Number  SR- 
NASDAQ-2()13-()15,  and  should  he 
submitted  on  or  before  Fehruarv  28. 
2013. 

For  the  (Coinniission.  l)y  the  Division  of 
'I’railing  and  Mark{;ts.  pursuant  to  (h;legated 
authority.'- 
Kevin  M.  O'Neill. 

D(‘piilv  Socretarv. 

It  K  t)(K:,  2in:i-()2704  Fileil  H:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68802;  File  No.  SR-CHX- 
2013-04] 

Self  Regulatory  Organizations; 

Chicago  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Amending 
CHX  Article  20,  Rule  10  To  Extend  the 
Effective  Date  of  Certain  Clearly 
Erroneous  Transactions  Provisions 
Operating  Under  a  Pilot  Until 
September  30,  2013  and  To  Establish 
Guidelines  for  the  Handling  of  Clearly 
Erroneous  Transactions  in  Connection 
With  the  Plan  To  Address 
Extraordinary  Market  Volatility 

Fi;hriiary  1 . 201 3. 

Pursuant  to  Section  in(h)(l)  of  the 
Securities  Exchange  Act  of  1934 
(“Ac:t”) ',  and  Rule  19h-4-  thereunder, 
notice  is  hereby  given  that  on  January 
28,  2013,  the  C.hicago  Stock  Exchange. 
Inc.  ("CHX"  or  the  “Exchange")  filed 
with  the  Siicurities  and  Exchange 
Commission  (“Commission”)  the 
propos(;d  rule  change  as  de.scrihiid  in 
lt(;ms  I  and  II  below,  which  Items  have 
been  pre])ari;d  by  the  Cl  IX.  CHX  has 
filed  this  jiroposal  ])ursuant  to  Rule 
19h^(0(())  of  the  Act  ■*  which  is 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  iirojiosed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Propo.setl  Rule  Change 

CHX  proposes  to  amend  CHX  Article 
20,  Rule  10,  entitled  "Handling  of 
Clearly  Erroneous  Tran.sactions,”  to 
extend  the  effective  date  of  certain 
jirovisions  operating  under  a  pilot  until 
Se])temher  30,  2013.  The  Exchange  also 
])roposes  to  adopt  new  paragraph  (i)  to 
Article  20,  Rule  10  in  connection  with 
the  u]K:oming  ojieration  of  the  Plan  to 
Address  Extraordinary  Market  Volatility 
Pursuant  to  Rule  008  of  Regulation  NMS 
under  the  Act  (the  “Limit  Hji-Limit 
Down  Plan”  or  “Plan").  '  The  text  of  this 

'  l.'i  78s(l))(l). 

17  CFR  240.ml)-4. 

‘  17  CFR  240.1  <»l)-4(r)((i). 

■*  .Si!(;ui  itii!s  Kxi;hiinf;i!  Act  Roloasc  No.  07001 
(May  :il.  2012),  77  FR  ,1:1400  ()imi!  0.  2012)  (Filo 
No.  4-0:11)  (Ordi!!' Approvinf’.  on  a  I’ilol  lla.si.s,  llu; 
National  Markc;!  Svsioin  Plan  to  A(l(lr(!S.s 
Kxlraonlinarv  Mar);(!l  Volatililv  liv  IIA  I'.S  Fx(:lianf;o. 
Itu:..  IIAI'.S  Y-Fx(,lianj;(!.  Im:..  Cliicajio  lloaril 
Options  Fxcliango.  Incorporalod.  Cliica^o  .Stoct; 
lixclian^o,  Inc..  MICA  I'Aclian”!!.  Inc..  MXiX 
Fxciiangi!.  Inc..  I‘'inancial  Indusirv  Rosulalorv 
Authorilv.  Inc..  NA.SOAQOMX  IIX.  Inc..  N.YSDAQ 
OMX  I’lll.X  I.LC.  TIu!  Nasdaq  .Slock  Markcl  I.I.C. 
National  .Slock  Fxcliango.  Inc..  Now  York  .Stock 


projio.sed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  (www.chx.com) 
and  in  the  Commission's  Public 
Referitnce  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  ])uri)ose  of  and  basis  for  the 
projio.sed  rule  changes  and  discussed 
any  comments  it  received  on  the 
|iro|)osed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
jilaces  sjiecified  in  Item  lY  below.  The 
(3 IX  has  jirejiared  summaries,  set  forth 
in  sections  A.  13  and  C  below,  of  the 
most  significant  a.s|jects  of  such 
.statements. 

A.  Sf^lf-Iif^guldtorv  Organization’s 
Statanwnt  of  tlw  Pnrposa  of.  and 
Statutory  Basis  for,  tho  Proposed  Bala 
Chango 

1.  Pui'iiose 

The  jniriiose  of  this  filing  is  to  extend 
the  effectiveness  of  the  Exchange’s 
current  rule  ajijilicable  to  (dearly 
Erroneous  Transactions  and  to  adojit  a 
new  jiaragrajih  (i)  to  Article  20,  Rule  10 
in  connection  with  Ujicoming  ojieration 
of  the  Limit  llji-Limit  Down  Plan. 

Projiosal  To  Extend  Pilot 

Portions  of  Article  20,  Rule  10. 
exjilained  in  further  detail  below,  are 
currently  ojierating  as  a  jiilot  jirogram 
.set  to  exjiire  on  February  4,  201 3. '>  The 
I'Nchange  jirojioses  to  amend  jiaragrajih 
.01  of  the  Interjiretations  and  Policies  of 
Article  20.  Rule  10  to  extend  the  jiilot 
Jirogram  to  Sejitember  30.  2013. 

()n  September  10,  2010.  the 
(iommission  ajijiroved,  on  a  jiilot  basis, 
changes  to  CHX  Article  20.  Rule  10  to 
jirovide  for  uniform  treatment;  (1)  of 
clearly  erroneous  transaction  reviews  in 
multi-stock  events  involving  twenty  or 
more  securities;  and  (2)  in  the  event 
tran.sactions  occur  that  result  in  the 
is.suance  of  an  individual  .stock  trading 
jiause  by  the  jirimarv  market  and 
suhseijuent  transactions  that  occur 
hefore  the  trading  jiause  is  in  effect  on 
the  Exchange.'*  The  Exchange  also 
adojited  additional  changes  to  flHX 
Article  20.  Rule  10  that  ritduced  the 

i;x(:h;in<;i:  I.I.C:.  NY.SF  MKT  I.I.C.  and  NY.SF;  Area, 
Inc). 

■’.See  .Si!curili(!s  FAchanf’c  .Act  Rdcasc  No.  (i7,S72 
(.August  2.  2012).  77  FR  474»1  (.August  8,  2012) 
(.SR-CllX-2012-1 1):  soi-  also  paragrapli  .01  ol  tliu 
lnlcrpn;tations  and  I’olicios  iif  CHX  Articli;  20.  Rule 
10. 

‘■.Sm?  .S(!(:uriti(!s  Fxchangi;  .Act  Rcleasi;  Nii.  (>2880 
(.Scptuinbur  10.  2010).  7,'>  n't  .SOOKl  (.S(!pti!nil)(!r  10, 
2010)  (.SR-t:HX-2oi()-i:i). 
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al)ility  of  the  Exchange  to  deviate  from 
the  ol)je(:tive  standards  set  forth  in 
Article  20.  Rule  10.^  Tlie  Exchange 
hcdieves  the  benefits  to  market 
|)artici])ants  from  the  more  objective 
Clearly  Erroneous  Transactions  rule 
should  continue  on  a  |)ilot  basis  through 
.Siiptember  80.  2018.  which  is  the  (iat(! 
that  the  Exchange  anticipates  that  the 
|)ha.sed  im])lementation  of  the  himil  l)p- 
Idmit  Down  Flan  will  he  comj)lete.  As 
explained  in  further  detail  Indow. 
although  the  Limit  Dp-Linnt  Down  Flan 
is  intended  to  jjrevent  tran.sactions  that 
would  need  to  he  nullified  as  clearly 
erroneous,  the  Exchange  believes  that 
certain  protections  should  he 
maintained  while  the  industry  gains 
initial  experience  operating  with  the 
Limit  Up-Limit  Down  Flan,  including 
the  provisions  of  Article  20.  Rule  10  that 
currently  operate  as  a  pilot. 

Froposed  Limit  Up-Limit  Down 
Frovision  to  Article  20.  Rule  10 

The  Exchange  pro|)os(!S  to  adojit  new 
paragraph  (i)  to  Article  20.  Ride  10.  to 
provide  that  the  existing  provisions  of 
Article  20.  Ride  10  will  continue  to 
ajiply  to  all  Exchange  tran.sactions. 
including  transactions  in  .securities 
subject  to  the  Flan,  other  than  as  set 
forth  in  j)ro|)o.si!d  jiaragraph  (i). 
Accordingly,  other  than  as  jiroposed 
below,  the  Exchange  proposes  to 
maintain  and  continue  to  ajiplv  the 
(dearly  Erroneous  Transaction  standards 
in  the  same  way  that  it  does  today. 
Notably,  this  means  that  the  Exchange 
might  nullify  tran.sactions  that  occur 
within  the  price  hands  disseminated 
pursuant  to  the  Limit  Uji-Limit  Down 
Flan  to  the  extent  such  transactions 
ipialify  as  clearly  erroneous  under 
exi.sting  criteria.  As  an  examjile.  assume 
that  a  Tier  1  securitv  jnirsuant  to  the 
Flan  has  a  reference  price  pursuant  to 
both  the  Flan  and  Article  20.  Ride  10  of 
.Si  00.00.  The  lower  jiricing  hand  under 
the  Flan  would  he  S9.5.00  and  the  ujiper 
pricing  hand  under  the  l^lan  would  he 
.$10.1.00.  A  transaction  could  occur  on 
the  Exchange  in  this  securitv  at  .StHi.OO. 
as  this  is  within  the  Flan's  pricing 
hands.  However,  if  subjected  to  review 
as  jiotentially  clearly  erroneous,  the 
Exchange  would  nullify  a  tran.saction  at 
SOO.OO  as  clearly  erroneous  because  it 
exceeds  tin;  8%  thriishold  that  is  in 
jilace  inirsuant  to  Article  20.  Rule 
10(c)(1)  for  .securities  jiriced  above 
.S.IO.OO  (/.e..  with  a  reference  jirice  of 
.SI 00.00.  any  transactions  at  or  below 
.S07.00  or  above  Si 08.00  could  he 
nullified  as  clearly  erroneous). 
Accordingly,  this  ])ro])o.sal  maintains 
the  status  ipio  with  resjiecl  to  review  of 


^1(1. 


(dearly  Erroneous  Transactions  and  the 
apjilication  of  objective  numerical 
guidelines  by  the  lixchange.  The 
proposal  does  not  increase  the 
discretion  afforded  to  the  Exchange  in 
connection  with  review  of  (dearlv 
Erroneous  Transactions. 

The  Limit  Up-Limit  Down  Flan  is 
desigiuul  to  ])revent  tran.sactions  from 
occurring  outside  of  dynamic  price 
hands  di.sseminated  to  the  ])uhlic  hv  the 
single  plan  jirocessor  as  defined  in  the 
Limit  Up-Limit  Down  Flan.”  The 
jmssihility  remains  that  the  Exchange 
could  experience  a  technology  or 
systems  problem  with  respect  to  the 
imjilementation  of  the  price  hands 
dis.seminated  pursuant  to  the  Flan.  To 
address  such  po.ssihilities,  the  Exchange 
proposes  to  ado|)t  language  to  make 
clear  that  if  an  Exchange  technology  or 
systems  issue  results  iu  any  transactions 
occurring  outside  of  the  price  hands 
disseminated  pursuant  to  the  Flan,  an 
Officer  of  the  Exchange  or  senior  level 
employee  designee,  acting  on  his  or  her 
own  motion  or  at  the  reipiest  of  a  third 
party,  shall  review  and  declare  any 
trades  null  and  void.  Absent 
extraordinary  circumstances,  any  such 
action  of  the  Officer  of  the  hixchange  or 
other  .senior  level  employee  designee 
shall  h(!  taken  in  a  timely  fashion, 
generally  within  thirty  (80)  minutes  of 
till!  (liitection  of  the  erroneous 
tran.saction.  When  extraordinarv 
circum.stances  exist,  any  such  action  of 
the  Officer  of  tlu;  L’xchange  or  other 
senior  level  employee  designee  must  he 
taken  by  no  later  than  the  start  of  the 
Regular  Trading  Se.ssion  ”  on  the  trading 
day  following  the  date  on  which  the 
tran.saction(.s)  under  review  occurred. 
Although  the  Exchange  will  act  as 
promptly  as  possible  and  the  propo.sed 
objective  standard  (l.e.,  whether  a 
transaction  occurred  outside  the  hand) 
should  make  it  feasible  to  ijuickly  make 
a  determination,  there  may  he 
circum.stances  in  which  additional  time 
may  he  niieded  for  verification  of  facts 
or  coordination  with  outside  jiarties, 
including  the  single  plan  jiroce.ssor 
resjxmsihle  for  di.s.seminating  the  price 
hands  and  other  market  centers. 


Sociirilios  l^xcliango  Ai;t  Ktihiasi!  No.  (>70(11 
(May  ai.  2012).  77  KK  aa-lOK  ((imo  (i.  2012)  (till! 

No.  4-021)  (Ordor  Approvinj".  on  a  Pilot  llasis.  llio 
National  Markol  .Svsioin  Plan  To  Aclilro.ss 
Kxlraordinarv  Markol  Volatililv  l)v  H.\T.S  Kxclian^o. 
Inc..  HAT.S  Y-Pxclian»(!.  Inc.,  (ihicai^o  Hoard 
Options  I'Aclianoo.  Incorporalcd.  Oliicaoo  .Slock 
i'Achan}>o.  Inc..  PIXIA  Pxclianoc.  Inc..  PIKI.X 
lAchanso.  Inc..  Financial  Indiistrv  Ko^ulalorv 
Aniliorilv.  Inc..  NASDAQ  OMX  MX.  Inc..  NASDAQ 
OMX  PHLX  I.LC.  nil!  Nasdaii  .Slock  Markol  I.I.C. 
Nalional  .Slock  lAchan^o.  Inc..  Now  York  .Slock 
Fxclian{>o  I.I.O.  NY.SI-i  MKT  l.l,(;.  and  NYSK  y\rca. 
Inc). 

‘'Till!  R(!};ular  Trailing;  .Sossion  coinnioncos  al  (1:20 
a.m.  Faslorn  Tinio.  .S'oc-CHX  Arlicio  20.  Kiilo  1(1)). 


Accordingly,  the  Exchange  believes  it 
nece.ssary  to  maintain  some  flexibility  to 
make  a  determination  outside  of  (he 
thirty  (80)  ininuti!  guideline.  In 
addition,  the  Idxchange  proposes  that  a 
tran.saction  that  is  nidlifiiid  pursuant  to 
new  paragra])h  (i)  would  he  appealable 
in  accordance  with  the  provisions  of 
Article  20.  Rule  1()(e)(2).  In  addition,  the 
Exchange  proposes  to  make  clear  that  in 
(he  event  that  a  single  jilan  processor 
experiences  a  technologv  or  systems 
])rohlem  that  jirevents  tin;  dissemination 
of  price  hands,  the  Exchange  would 
make  the  determination  of  whether  to 
nullifv  transactions  based  on  Article  20. 
Rule  io(a)-(h). 

The  Exchange  believes  that  cancelling 
trades  (hat  occur  outside  of  the  price 
hands  disseminated  pursuant  to  the 
Flan  is  consi.stent  with  the  jnirpose  and 
intent  of  the  Flan,  as  such  transactions 
are  not  intended  to  occur  in  the  first 
])lace.  If  tran.sactions  do  occur  outside  of 
the  juice  hands  and  no  excejition 
ajijiiie.s — which  necessarily  would  he 
caused  by  a  technology  or  systems 
is.siie — then  the  Exchange  believes  the 
a|)|)ro|)riate  result  is  to  nullify  such 
transactions. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
ju'ojio.sal  is  consistent  with  the 
reijuirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  are 
ajijilicahle  to  a  national  securities 
exchange,  and.  in  jiarticular,  with  the 
reijuirements  of  Section  (i(h)  of  the 
Act.'"  In  Jiarticular.  the  jirojiosal  is 
consistent  with  Section  (illiK.S)  of  the 
Act,"  because  it  would  jiromote  just 
and  eijuitahle  jirincijiles  of  trade, 
remove  imjiediments  to,  and  jierfect  the 
mechanism  of,  a  free  and  ojien  market 
and  a  national  market  sy.stem.  The 
Exchange  believes  that  the  jiilot 
jirogram  jiromotes  ju.st  and  equitable 
princijiles  of  trade  in  that  it  jiromotes 
transjiarency  and  uniformity  across 
markets  concerning  review  of 
transactions  as  clearly  erroneous.  More 
sjiecifically,  the  Exchange  believes  that 
the  extension  of  the  pilot  would  helji 
assure  that  the  determination  of  whether 
a  clearly  erroneous  trade  has  occurred 
will  he  based  on  clear  and  objective 
criteria,  and  that  the  resolution  of  the 
incident  will  occur  jiromjitly  through  a 
transjiarent  jirocess.  The  jirojiosed  rule 
change  would  also  helji  assure 
consistent  riysidts  in  handling  erroneous 
trades  aia'oss  (he  IJ.S.  markets,  thus 
furthering  fair  and  orderly  markets,  the 
jirotection  of  investors  and  the  jiuhlic 
interest.  Although  the  Limit  IJji-Limit 


">1.'-)  II..S.C:.  781(1)). 

"  l.T  U.S.C.  78l(l))(.a). 
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llown  Flan  will  bo  ()])oratioiial  (hiring 
iho  same  tiino  ])orio(i  as  tho  proposod 
oxtoiulod  pilot,  tho  Exchango  boliovos 
that  maintaining  tho  jiilot  for  at  loast 
through  tho  phased  im|)loinontation  of 
tho  Flan  is  ojiorational  will  holp  to 
])rolo(;t  against  nnanticipatod 
consocinoncos.  To  that  ond,  tho 
oxtonsion  will  allow  tho  Exchango  to 
dotorinino  whothor  Arliclo  20,  Rnlo  10 
is  nocos.sary  onco  tho  Flan  is  oporational 
and,  if  so,  whothor  iinprovoinonts  can  bo 
inado.  Flirt hor.  tho  Exchango  boliovos  it 
consistont  with  tho  protoction  of 
invostors  and  tho  jnihlic  intorost  to 
adopt  objoctivo  critoria  to  nnllifv 
transactions  that  occur  ontsido  of  tho 
Flan’s  price  hands  when  such 
transactions  should  not  have  boon  made 
hut  wore  duo  to  a  systems  or  tochnologv 
issue. 

n.  Self-Regulatory  Organization's 
Statement  on  Barden  on  Competition 

Tho  Exchango  does  not  boliovo  that 
tho  proposod  rule  change  implicates  any 
comj)otitivo  issiuis.  To  tho  contrary,  tho 
Exchango  boliovos  that  FINRA  and  other 
national  socuritios  exchanges  are  also 
filing  similar  ])ro])osals,  and  thus,  that 
tho  ])ro])osal  will  holj)  to  onsnro 
consistont  rules  across  market  centers. 

C.  S(;lf-Begalatorv  Organization's 
Statement  on  Comments  on  the 
Proposed  Bale  Change  Received  From 
Memhers,  P(a  ticip(mts.  or  Others 

No  written  comments  wore  either 
.solicited  or  received. 

III.  I3ate  of  Efl’ectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

Because  tho  projiosod  rule  change 
does  not  (i)  Significantly  affect  tho 
])rotoction  of  inviwtors  or  tho  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commi.ssion  may  designate  if 
consistent  with  the  jirotection  of 
investors  and  the  inihlic  interest,  the 
])roj)osed  ride  change  has  become 
effective  pursuant  to  Section  10(h)(3)(A) 
of  the  Act  and  Rule  1 0h-4(n((i)(iii) 
thereunder. 

A  proposed  rule  change  filed  under 
Rule  10l)-4(0(0)  normally  does  not 
become  o])erative  for  30  days  after  the 


U)  u..s.(;.  7fis(l))(:i)(A). 

17  (I'K  24(l.i;tl)-4(l)((i)(iii).  As  riH|iiii'iul  imdur 
Kulo  l‘ll>-4(ll(())(iii).  Ilu!  I'Acliaiif^o  provided  IIk; 
(;()niniissi()n  willi  wrilUai  iiolico  ol  its  iiiUail  to  lilo 
till!  proposod  nilo  cliango.  along  with  a  hriol 
dosoription  and  tho  loxi  oi  tho  proposod  rnlo 
cliango.  at  loast  livo  liiisinoss  days  jirior  to  tho  dato 
111  filing  of  tho  pro|Kisod  rnlo  cliango.  or  such 
shortor  linio  as  dosignalod  hy  tho  (ioininission. 

'■*  17(:i'K  24().l!tl>-4(f)((i). 


date  of  filing.  However,  pursuant  to 
Rule  19b-4(f)(0)(iii)  the  (Commi.ssion 
may  designate  a  shorter  time  if  such 
action  is  consi.stent  with  the  protection 
of  invit.stors  and  the  public  interitst.  The 
Exchange  has  asked  the  (Commission  to 
waive  the  3()-day  operative  dehiy  so  that 
the  ])ro])osiil  may  hiicome  operative 
immediately  upon  filing. 

’fhe  (Commission  believes  that 
waiving  the  3()-day  opttrative  delay  is 
consistent  with  the  protection  of 
inv(!sfors  and  the  public  interest,  as  it 
will  allow  the  pilot  program  to  continue 
uninterrupted,  thereby  avoiding  the 
investor  confusion  that  could  result 
from  a  temporary  interrii])tion  in  the 
pilot  program.  For  this  reason,  the 
Commi.ssion  designates  the  propo.sed 
rule  change  to  ht;  opertitive  upon 
filing."' 

At  any  time  within  (iO  days  of  the 
filing  of  the  jiropo.sed  rule  change,  the 
("ommission  summarily  may 
temjiorarily  sus|)end  such  rule  change  if 
it  ajipears  to  the  (Commi.ssion  that  such 
action  is  necessary  or  approjn  iate  in  the 
public  intere.st,  for  the  jirotection  of 
investors,  or  otherwise  in  fiirth(!rance  of 
the  i)nr])os(!s  of  tht;  Act. 

IV^  Solicitation  of  (Comments 

Interested  persons  ;ire  invited  to 
sithmit  written  delta,  views  and 
argiimiinls  concerning  tlu;  foregoing, 
including  whether  the  proiiosed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  hv  anv  of 
the  following  methods; 

Electronic  (Comments 

•  lJ.se  the  (Commission's  Internet 
comment  form  (httj)://\v\\’\v.sec.gov/ 
rales/sro.shtml):  or 

•  .Send  an  email  to  rale- 
comments@sec.gov.  Flease  include  File 
Number  SR-(CHX-2()13-04  on  the 
subject  line. 

Paper  Comments 

•  .Send  pajier  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
.Securities  and  Exchange  r.ouuui.ssiou, 
100  F  Street  NE..  VVa.shiugton,  DC 
20.'j40-1090. 

All  snbmissious  should  refer  to  File 
Number  SR-CCHX-2013-04.  This  file 
number  should  In;  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  procit.ss  and  rttview  your 
coimueiits  more  efficiently,  jile.ise  use 
only  one  method.  The  (Commissiou  will 
post  till  commeuts  on  the  (Commission’s 


17  CKK  240.1!ll!-4(l)((i)(iii). 

"'l•'()|■  pui'piisiis  oiilv  of  waiving  tho  :tO-il<iv 
Dlinralivii  tiolay.  Iho  Coininission  has  also 
ooiisiilonitl  tho  iiroposod  rulo's  inipaol  on 
oHioionov.  (:oin|)otilion.  and  capital  I'orination.  .S’oo 
l.'i  II-.S.C'.  780(1). 


Internet  Web  site  (httf)://\v\v\v. sec.gov/ 
rales/sro.shtnd).  Copies  of  the 
submission,  all  siih.setjuent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
chiiuge  that  are  filed  with  the 
(Commi.ssiou,  and  all  written 
couuuimicatious  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
])nl)lic  in  accordance  with  the 
])rovisions  of  .'5  IJ..S.C.  .5.12.  will  be 
available  for  Web  site  viewing  and 
jirinting  in  the  Commission’s  Fitblic 
Reference  Room.  100  F  .Stntet  NE., 
Washington.  D(C  20.549.  on  official 
business  days  between  the  hours  of 
10;00  a. in.  and  3;00  p.m.  (CCopies  of  the 
filing  akso  will  he  available  for 
inspection  and  copying  at  the  priucijial 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commis.siou  doits  not  edit  per.sonal 
identifying  information  from 
submissions.  You  should  suhiuit  only 
iiiformatiou  that  you  wish  to  make 
iivailahle  publicly.  All  suhmissious 
should  refer  to  File  Nmuher  .SR-CCHX- 
2013-04  and  should  be  submitted  on  or 
before  Fehritarv  28,  2013. 

For  till!  (Coiiniiission,  by  llie  Ilivisioii  of 
Trailing  anil  Markets,  inirsiiant  to  delegated 
iuithoritv. 

Kevin  M.  O  Neill, 

Depiilv  Secrelarv. 

IKK  One.  2(n:i-()27(l(i  Filed  2-(i-i;i;  8;4.'j  nm| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68807;  File  No.  SR-NSX- 
2013-02] 

Self-Regulatory  Organizations; 
National  Stock  Exchange,  Inc.;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
To  Adopt  a  New  Order  Type  Called  the 
“Auto-Ex  Only”  Order 

February  1.  201 

Fiirsiiaut  to  .Section  19(h)(1)  of  the 
.Securities  Exchaugt!  Act  of  1934 
(“Act”),'  and  Rule  19h-4  tluireuuder,- 
uotice  is  hertdiy  given  that  on  |anuarv 
23.  2013,  National  .Stock  Exclumge,  Inc. 
("N.SX”  or  the  "Exchange”)  fihul  with 
the  .Securities  .ind  Exchange 
(Jommi.ssion  (“(Jonuui.ssion”)  the 
proposed  rule  change  as  de.scribed  in 
Items  1,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  (Joiumission  is  publishing  this 
notice  to  .solicit  comments  on  the 


17  CKR  2l)l).;t()-;t(a)(12). 
'  l.">  IK.S.C.  78s(l))(l). 

^  17  CKR  240.1!)l)-4. 
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j)rop().sed  rule  change  from  int(;n;ste(l 
|)ersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Siibstanc:e  of 
the  Proposed  Rule  (diange 

The  Exchange  is  proposing  to:  (1)  add 
new  definitions  to  clarify  its  Automatic 
Execution  Mode  t)f  order  interaction 
(“Auto-Ex"):  and  (2)  implement  a  new 
order  type  called  "Anto-lix  Only," 
which  would  onlv  interact  with  orders 
entered  though  Auto-Ex  mode. 

The  text  of  the  propo.sed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  h^tp://\\’\\^^•.nsx.com.  at  the  principal 
office  of  the  Exchange,  and  at  the 
(’.ommission's  Public  Reference  Room. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
('.hange 

In  its  filing  with  the  (Commission,  the 
Exchange  included  .statements 
conc(!rning  the  purpose  of  and  basis  for 
the  proj)osed  rule  change  and  discu.ssed 
any  comments  it  received  on  the 
l)roj)o.sed  rule  change.  The  text  of  these 
.statements  mav  he  examined  at  the 
|)laces  s|)ecified  in  Item  IV  below.  The 
Exchange  has  prejiared  summaries,  set 
forth  in  .sections  A.  H.  and  CC  below,  of 
the  most  significant  parts  of  such 
.statcmients. 

A.  Or^dni/.diion’s 

StdtdnidiU  of  I hd  Pdiposd  of.  Odd 
Stdiutoiv  Basis  for.  tlw  Proposod  Bald 
(iluingd 

1.  Purpose 

The  Exchange  is  proposing  to:  (1)  add 
new  definitions  to  clarify  Auto-Ex 
mode:  and  (2)  implement  a  new  order 
type  called  the  “Auto-Ex  Only”  order 
under  NSX  Rule  11.1  l(c)(13).  which 
would  allow  a  User  *  to  submit  an  order 
that  will  only  interact  with  ortlers 
entered  through  NSX's  Auto-Ex  mode. 

Aulo-Ex  Only  Order  Type 

On  August  31. 2()()().  the  vSecurities 
and  Exchange  Commission  (the  “SEC” 
or  "CCommission")  approved 
amendments  to  NSX  trading  rnhis  to 
jmwide  for  a  j)rice-time  priority  market 
with  two  modes  of  order  interaction:  (1) 
Auto-Ex  and  (2)  Order  Deliverv."*  Everv 
l)s(!r  of  tlu!  Exchange’s  trading  .system. 
NSX  BEADE'*  (“Blade”),  is  eligii)le  to 


"U.s(!r"  is  iinv  K'l'l’  lli)l(i«!r  or  .Sponsored 
l’nrli(:ip:inl  wlio  is  iiiilliori/.ed  to  ol>tiiin  iiccoss  to  tlu; 
.Svsioin  piirsiiiiiil  to  Kido  1  l.!l.  S(H‘  Kxchiin^i!  Kiil(! 
C.'-.tll). 

■*  Sifc  .Six ; II ri ties  I'Achaneo  Act  Koloiiso  No. 

(Aneiist  :tl.  2l)l)(i).  71  FR  ,528:»i  (.Soptomber  7.  2l)t)li) 
(SK-N.SX-2()IM(-()ft).  Till!  Fxchaiif^o's  two  inodos  of 
order  interaction  ari!  descrilMid  in  N.SX  Ride 


use  the  Auto-Ex  mode,  under  which 
Blade  matches  and  executes  like-|)ric(!d 
orders  (including  again.st  orders  entered 
via  OrtUir  IDtilivery  moile)  that  itre 
resting  tm  the  NSX  Book^’  in  accordance 
with  the  proce.ss  described  in  Exchange 
Rule  11.13(h)(1).  Unlike  Aulo-Ex.  it  U.stn- 
must  meet  certain  eligibility  sliindards 
lirior  to  snhmilting  displayed  itnd 
nndisplayed  orders  using  Order 
Dtilivery  Mode  (“Order  Delivery 
Parlicijiant”).'' 

An  incoming  marketable  order  would 
ht!  executed  immediately  against  contnt- 
side  orders  entered  via  Aitto-Ex  inodt! 
resting  in  the  NSX  Book.  However,  that 
same  incoming  marketable  order  may 
experi(!nce  a  delay  if  matched  against  an 
order  resting  on  the  NSX  Book  that  was 
entered  by  an  Order  Deliverv  Participant 
via  Order  Delivery  mode.  The  jiotential 
delays  are  due  to  |sicl  Exchange  sending 
an  Order  Didiverv  Notification  ^  to  the 
Order  Delivery  Participant  that  postcul 
the  order  requiring  them  to  execute  a 
potential  match.  The  Order  Delivery 
I’articijiant  must  resiiond  within 
defined  time  frames  .set  by  the  Exchange 
with  a  comphite  fill,  a  |)artial  fill,  or 
instruction  to  canc(!l  in  full.** 

To  avoid  such  delays,  the  Exchange 
jiroposes  to  implement  the  Auto-Ex 
Oidy  order,  a  mnv  order  type  that  would 
allow  Users  to  submit  an  immediate-or- 
cancel  (“lOU”)  limit  or  market  order 
with  "Auto-Ex  Only”  handling 
instructions.  Anto-Ex  Only  orders 
would  he  executed  solely  against  orders 
with  pric<!-time  priority  entered  via 
Auto-Ex  mode  and  |)osled  to  the  NSX 
Book.  An  Auto-Ex  Only  order  would  not 
interact  with  any  orders  resting  on  the 
NSX  Book  entered  via  Order  Delivery 
Mode  nor  would  it  he  routed  away  to 
another  trading  center.  Like  an  IO(] 
order.*'  an  unexecuted  portion  of  an 
Auto-Ex  Only  order  would  he  cancelled 
if  not  fullv  matched  for  execution 


’  Rxcliaii}"!!  Rule  1..S  clel'ineM  “N.SX  Buok"  as  "Ihi! 
.SysleiiTs  eliH:ln)nii:  fie  |si(:|  of  orders." 

'■.See  N.S.X  Rule  1  l.i:i(li)(2)  and  the  Inliapretations 
and  I’olieies  llierelo.  Order  lliilivery  I’aiiieipanls 
tvpicallv  suliinil  their  orders  as  "Fost  Onlv"  in 
order  to  pniclude  actinj*  as  a  liipiidilv  laker  (in 
Auto-Fx)  and  to  prevent  the  fixilianee  from  routing 
till!  order  away. 

"  An  Order  Delivery  Nolilicalion  refers  to  a 
message  sent  by  the  lOxcbange  to  the  Order  Delivery 
I’articipanI  communicating  the  diitaiis  of  the  lull  or 
partial  quantity  of  an  inbound  contra-side  order  that 
potentially  may  be  maicbed  within  the  .System  for 
execution  against  an  order  entered  via  Order 
Delivery  mode. 

“.See  NSX  Rule  1  l.i:i(b)(2)  and  the  Interpretations 
and  Policies  thereto. 

■'  finder  N.SX  Rule  1 1 .1 1(b)(  1 ).  an  If  Hi  order  is  a 
limit  order  that  is  to  be  executed  in  whole  or  in  part 
as  soon  as  such  order  is  riiceived.  and  the  portion 
not  so  executed  is  to  be  treated  as  cancelled.  An 
order  designated  as  IfX',  is  not  eligible  to  be  routed 
away  pursuant  to  N.SX  Rule  1  l.l.S. 


again.st  Auto-Ex  orders  with  prico/timo 
priorilv  on  the  NSX  Book. 

Thu  Exchange  notes  that  its  ])rice/time 
liriorily  and  order  tixecution  rules 
would  limit  an  Auto-Ex  Oidy  Order’s 
iihility  to  interact  with  certain 
imdisphiyed  orders.  In  iiddition,  orders 
entered  vi;i  Ordtir  Delivery  mode  with 
])rice  time  jiriority  mtiy  also  inhibit  iin 
Auto-l’]x  Oidy  order’s  iihility  to  interact 
with  nndis])layed  li(]nidity.  Specifically, 
iin  Auto-l']x  Only  order  wonhl  first 
execute  against  displayed  orders  on  the 
NSX  Book.  An  Auto-Ex  Oidy  order 
could  he  |)rechided  from  interacting 
with  an  undisjilayed  order  (i.e.,  a  Zero 
Display  Reserve  Order  ' ')  enteretl  via 
Auto-Ex  mode  if  the  nndisplayed  order 
shares  a  jirice  point  with  an  order 
entered  via  Order  Deliverv  mode. 
Similarly,  an  order  entered  via  Order 
Delivery  mode  could  also  prevent  an 
incoming  Auto-Ex  Only  order  from 
interacting  with  the  undis])layed 
portion  of  a  Reserve  Order  '**  under 
circum.staiu:es  in  which  the  order 
entered  viti  Order  Delivery  modf!  has 
price/lime  priority.  Like  displayed 
orders,  the  dis])layed  portion  f)f  a 
Reserve  Order  will  interact  agiiinst 
incoming  Anto-Ex  Only  orders  only  to 
the  extent  that  there  are  no  orders 
entered  via  Order  Deliverv  mode  in  the 
NSX  Bofik  with  iirice/time  priority. 

Lastly,  the  Exchange  notes  that  Users 
may  not  rely  on  the  Anto-Ex  Onlv  order 
for  conqiliance  with  Ride  (ill  of 
R(!gnlation  NMS  hecause  the  Auto-Ex 
Only  order  will  not  interact  with  orders 
entered  via  Order  Delivery  mode  that 
may  he  deemed  ‘protected  fpiotations” 
on  the  Exchange.'-* 

The  following  exanqiles  describe  the 
functionality  of  the  projiosed  Auto-Ex 
Only  order.  Each  extimple  lists  orders 


N.SX  Rule  11.14(a)  and.  witb  ro.spoct  tii 
Rosci  vi!  Orders  (including  Zorn  Display  Rusiirvu 
Orders).  N.SX  Rule  1 1 .14(a)(4). 

' '  .See  N.SX  Rule  11. 1 1(c)(2)(A).  A  User  may  enter 
a  Reserve  Order  with  zero  display  cpiantily.  in 
which  case  the  Reserve  Order  will  be  known  as  a 
"Zero  Displav  Reserve  Order." 

,\n  Aulo-Fx  Only  ord(!r  would  interact  with  an 
nndisplayed  ordiir  where  an  order  entered  via  Order 
Delivery  modi!  is  also  undis|)layed  and  has  priorilv 
bdiind  a  displayed  order  not  entiaiid  via  Order 
Deliv(!ry  mode.  .See  Fxample  4  infia. 

'  ’  Under  Fxebange  Rule  11.1 1(c)(2).  a  Res(!rve 
Order  is  defined  as  a  "limit  ordiir  with  a  portion 
of  till!  ipianlily  displayed  ("displayed  quanlilv") 
and  witb  a  resiirvi!  |)orlion  of  the  (|nanlily  ("reserve 
iinantily")  that  is  not  ilisplayed." 

"  Rule  til  1  of  Regulation  NM.S.  among  other 
things,  requires  a  trading  cimler  to  establisli. 
maintain,  and  (!idorce  written  polici(!.s  and 
procedures  reasonably  designed  to  priwenl  "Irade- 
Ihrougbs" — the  execution  of  trades  at  prices  inferior 
to  protected  quotations  displayed  by  other  trading 
centers.  I'o  be  |)rolected.  a  ipiolalion  must  be 
immediat(!ly  and  automatically  accessible.  17  OFR 
242.fil  1 .  /\n  ;\uto-Fx-Onlv  order  cannot  be  used  as 
an  lnl(!r-markel  .Swi!e|)  Order. 
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resting  in  the  NSX  Book  in  prico/tiino  so 
prioritv. 

p( 

Example  Oiur. 

National  Best  Bid  and  Offer  ("NBBO”): 

184.50-1 34. fil  j.j' 

Bids  on  tho  NSX  Book: 

134.50  X  400  (Order  llelivery) 

134. .50  X  200  (Anto-Ex)  □ 

Incoming  Order:  s( 

l.iinil  Order  to  sell  400  at  134.50  o 

Besnit:  Ourrently,  the  Exchange  e 

would  match  the  incoming  limit  order  ll 

to  sell  400  shares  at  134.50  against  the  h 
order  entered  via  Order  Delivery  mode  j] 
and  send  an  Order  Delivery  Notification  v 
to  the  Order  Delivery  Participant  that  f 

posted  the  order.  A  potential  delay  may  [ 
oi:cur  while  awaiting  the  Order  Delivery 
Participant’s  response  with  a  c:omplete  f 
fill,  a  partial  fill,  or  instruction  to  cancel 
in  full.  ^  t 

If  submitted  as  a  proposed  Auto-Ex 
Only  order,  the  entin;  order  will  he 
camxilled  (like  an  lOO  order]  because 
the  order  is  not  eligible  to  execute 
against  the  order  enteretl  via  Order 
Deliverv  mode  with  ))rice/time  priority 
ahead  ()f  the  Auto-Ex  order  resting  on 
the  NSX  Book.  A  User  sending  an  Auto- 
Ex  Only  order  would  receive  an 
immediate  canccdlation  and  avoid  tlni 
delay  inherent  in  otherwi.se  interacting 
with  an  order  entered  via  Ord(!r 
IXilivery. 

Hxdinpir  Two: 

NBBO;  134. .50-1 34.51 

Bids  on  ihc  Exchange  Book: 

134.50  X  400  (Auto-Ex  mode] 

134.50  X  200  (Order  Delivery  mode] 

Incoming  Order: 

Limit  Order  to  sell  400  at  134.50 

/ie.s’u//:  Currently,  an  incoming  limit 
order  to  sell  400  shares  at  134.50  will 
he  fully  executed  at  134.50  against  the 
displayed  Anto-Ex  order  of  400  shares 
that  is  resting  at  the  toj)  of  the  NSX 
Book.  The  system  would  ojierate  the 
same  under  these  circumstances. 
r(!gardle.ss  of  which  order  type  was 
.selected,  becau.se  the  only  re.sting  order 
that  could  interact  with  the  incoming 
order  was  entered  via  Auto-Ex  mode. 

Example  Three: 

NBBO:  134. .50-1 34.51 

Bids  on  the  Exchange  Book: 

134.50  X  400  (Auto-Ex  mode] 

134.50  X  200  (Order  Delivery  mode] 

Incoming  Order: 
limit  Order  to  sell  600  at  134.50 

/?e.si;//:  Currently,  an  incoming  limit 
order  to  si;ll  600  shares  will  execute  at 

134.50  against  the  400  share  Auto-Ex 
order  resting  at  the  toj)  ol  the  NSX  Book. 
The  Exchange  would  then  match  the 
remaining  200  sharixs  against  the  order 
entered  via  Order  Delivery  mode  and 


send  an  Order  Delivery  Notification  to 
the  Order  Delivery  Particii)ant  that  o 

posted  the  order.  A  potential  delay  may  v 
occur  while  awaiting  the  Order  Deliverv  h 
Particii)ant's  nispon.se  with  a  com])lete  1 
fill,  a  partial  fill,  or  instruction  to  cancel  a 

in  full.  , 

If  submitted  as  a  ])roposed  Auto-lix  \ 
Ouly  order,  the  incoming  limit  order  to  f 
sell  OOO  shares  will  rciceive  a  partial  till  1 
of  400  shares  at  1 34.50  against  the  order  t 
entered  via  Auto-l'ix  mode  at  the  top  ol  t 
the  NSX  Book,  and  the  remaining  ( 

balance  will  h(!  cancelled  because,  as 
])er  its  instructions,  it  could  not  interact  1 
with  the  resting  order  entered  via  Order 
Delivery  mode  with  ,second-in-time 
priority. 

Example  Eoar: 

NBBO:  134.50-134.51 

Bids  on  the  Exchange  Book: 

Midlioint  Peg  x  500  (Anto-Ex  mode/ 

Dark] 

134.50  X  400  (Order  Delivery  mode] 

134.50  X  200  (Auto-Ex  mode] 

Incoming  Order: 

Limit  Order  to  sell  1000  at  134.50 
/fe.si///;  Currently,  an  incoming  limit 
order  to  .sell  1000  shares  jiriced  at 
134.50  would  execute  against  the 
Midpoint  Peg  Dark  Auto-Ex  order  of  500 
shares  at  134.505. 

'I’he  Exchange  would  then  match  the 
400  shares  at  a  i)rice  of  134.50  against 
the  order  entered  via  Order  Delivery 
mode  and  .s(!nd  an  Order  Deliverv 
Notification  to  the  Order  Deliverv 
Particijiant  that  jiosted  the  order.  A 
l)otential  delay  may  occur  while 
awaiting  the  (')rder  Delivery 
Participant’s  res])onse  with  a  com|)lete 
fill,  a  partial  fill,  or  in.struction  to  cancel 
in  full.  The  100  shares  at  a  price  of 
134.50  would  then  execute  against  the 
200  share  order  ender  Isic)  via  Auto-Ex 
mode  with  third-in-time  priority. 

If  submitted  as  an  Auto-Ex  Only 
order,  the  inct)ming  limit  order  to  sell 
1000  shares  will  receive  a  partial  fill  of 
500  shares  at  134.505  against  the 
Midjioint  Peg  Dark  Auto-Ex  order  with 
first  ju'ice  prioritv  on  the  NSX  Book  and 
the  remaining  balance  of  500  shares  will 
he  canceled  because,  as  per  its 
instructions,  it  cannot  interact  with  the 
order  entered  via  Order  Delivery  mode 
that  has  next  ])rice/time  priority.  The 
Mid])oint  Peg  Dark  Auto-Ex  order 
executes  first  because,  even  though  it  is 
a  Dark  order,  it  is  an  Auto-Ex  order  with 
first  (price]  priority. 

Example  Eire: 

NBBO;  134.51-134.52 

Bids  on  the  Exchange  Book: 

1 34.50  X  400  (Auto-Ex  mode] 

134.50  X  200  (Order  Delivery  mode] 
Incoming  Order: 

Limit  Order  to  sell  1000  at  134.50 


Basil//;  Currently,  an  incoming  limit 
order  to  sell  1000  shares  at  134.50 
would  he  routed  to  the  away  market  to 
he  matched  against  the  protected  NBBO. 

If  submitted  as  an  Auto-Ex  Only  order, 
an  incoming  limit  order  to  sell  any 
amonnt,  will  he  cancelled  because  it 
would  otherwise  trade  through  the 
NBBO  in  violation  of  Rule  611  of 
Regulation  NMS  and  Auto-Ex  Only 
orders,  as  per  their  instructions,  are  not 
to  he  routiid  away  to  another  market 
center. 

Example  Six: 

NBBO:  134.50-134.51 

Bids  on  the  Exchange  Book: 

134.50  X  400  (Auto-Ex  mode] 

134.50  X  800  (Auto-Ex  mode] 

134.50  x600  (Auto-Ex  mode] 

134.50  X  200  (Order  Deliverv  mode] 

134.50  x400  (Auto-Ex  mode] 

Incoming  Order: 

Limit  Order  to  sell  5000  shares  at  134.50 
Besnit:  Currently,  an  incoming  limit 
order  to  sell  5000  shares  at  134.50 
would  execute  2200  shares  in  the  NSX 
Book  at  134.50.  The  Exchange  would 
then  match  200  shares  at  a  i)ric.e  of 

134.50  against  the  order  entered  via 
Order  Deliverv  mode  and  send  an  Order 
Delivery  Notification  to  the  Order 
Delivery  Participant  that  jiosted  the 
order.  A  i)otential  delay  may  occur 
while  awaiting  the  Order  Delivery 
Participant’s  resjionse  with  a  com|)lete 
fill,  a  partial  fill,  or  instruction  to  cancel 
in  full.  The  remaining  2600  shares 
would  route  to  an  away  market  to  he 
matched  against  the  protected  NBBO  in 
comi)liance  with  Ride  611  ol  Regulation 
NMS."‘ 

If  submitted  as  an  Auto-Ex  Ouly 
order,  an  incoming  limit  order  to  sell 
5000  shares  at  134.50  will  receive  a 
jiartial  fill  for  1800  shares  at  134.50  by 
being  matched  against  the  top  three 
orders  on  NSX  Book,  each  of  which  was 
entered  via  Auto-Ex  mode.  The 
remaining  shares  will  he  canceled 
because  the  order,  as  jier  its 
instructions,  is  not  eligible  for  execution 
,  against  the  order  entered  via  Order 
Delivery  that  is  next  in  priority. 

Excanple  Seven: 

NBBO:  134.50-134.52 

Bids  on  the  NSX  Book: 

134.50  X  400  (Auto-Ex  mode] 

134.50  X  200  (Order  Delivery  mode] 
h  Incoming  Order: 

Market  Order  to  .sell  (iOO  shares  at 

134.50 

//e.sii/f:  (Currently,  an  incoming  market 
order  to  sell  600  .shares  at  134.50  would 
execute  400  shares  against  the  order 


'  17(;I  K  242.1)11. 
■  17(;FK  242.1)11. 
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entered  via  Auto-Ex  mode  re.sting  in  the 
NSX  Book  at  134.50.  The  Exchange 
would  then  match  the  remaining  200 
shares  at  a  price  oi  134.50  against  tlie 
order  entered  via  Order  Delivijry  mode 
and  send  an  Order  Deliverv  Notification 
to  the  Order  Deliverv  Participant  that 
j)osted  the  order.  A  potential  delay  may 
(M;cnr  while  awaiting  the  Order  D(!liv(;rv 
Participant's  response  with  a  com])lete 
fill,  a  ])artial  fill,  or  instruction  to  cancel 
in  lull. 

If  submitted  as  an  Auto-Ex  Only 
order,  an  incoming  market  order  to  sell 
()00  shares  will  execute  only  against  the 
Anto-Ex  (»rder  lor  400  shares  at  134.50. 
The  remaining  unexecuted  shares  will 
cancelled  because  tin;  order,  as  per  its 
instructions,  is  not  eligible  for  execution 
against  the  order  entered  \'ia  Order 
Deliverv  mode  that  is  next  in  priority. 

Examplr  Ei"hl: 

NBBO:  134. .50-1 .34.51 

Bids  on  tho  Excliongo  Book: 

134.50  X  100/500  (Auto-Ex  mode/ 

Reserve  Order  showing  100  displayed 
and  500  undisplayed) 

134.50  X  200  (.Auto-Ex  mode) 

134.50  X  400  (Order  Deliverv  mode) 
Incoming  Ordor: 

Limit  Order  to  sell  1000  at  134.50 
/ie.su//;  (airrently.  an  incoming  limit 
order  to  sell  1000  shares  priced  at 

134.50  would  execute  10()  shanis  at 
134. .50  against  the  Reserve  Order’s 
disj)layed  (giantity;  would  execute  200 
at  134.50  against  the  second-priority 
Auto-Ex  order.  The  Exchange  would 
then  match  400  shares  at  a  ])rice  of 

134.50  against  the  ord(;r  (mtered  via 
Order  D(;livery  mode  and  send  an  Order 
Dtilivery  Notification  to  the  Order 
Did i very  Participant  that  jiosted  the 
order.  A  potential  delay  may  oi:cur 
while  awaiting  the  Order  Delivery 
Participant's  response  with  a  complete 
fill,  a  partial  fill,  or  instruction  to  cancel 
in  full.  On  the  next  three  jxisses  through 
the  NSX  Book  (and  assuming  a  fill  of 
400  shares  against  the  order  entered  via 
Order  Delivery  mode),  the  balance  of  the 
incoming  order  of  300  shares  would  he 
filled  (in  100  lot  incnmients  on  each 
pass/refresh)  at  134.50  again.st  the 
refreshed,  di.sj)layed  portion  of  the 
Re.ser\  (!  Order. 

If  submitted  as  An  Auto-Ex  Onlv 
order,  an  incoming  limit  order  to  .sell 
loot)  shares  will  receive  a  fill  of  100 
shar(!s  at  134.50  against  the  displaycHl 
])ortion  of  the  Anto-Ex  Re.serve  Order;  a 
fill  of  200  shares  at  134.50  against  the 
next  Auto-Ex  order  with  second-in-time 
priority;  and  the  nmiaining  balance  of 
700  shares  will  cancelhxl  because,  as 
j)(!r  its  instructions,  it  cannot  interact 
with  the  order  entered  via  Order 
Delivery  mode  that  has  next  i)rice/time 


priority.  The  displayed  portion  only  of 
the  Auto-Ex  Resin  vi;  Order  executes  first 
because  it  has  first  tiim;  priority,  hut  the 
balance  of  the  Reserve  Order  is  not 
matched  for  execution  because  tlu) 
remaining  |)ortions  of  the  Reserve!  Order 
would  refresh  and  l)(!come  dis])layed 
with  a  time  priority  after  the  resting 
order  entered  via  Order  Deilivery  mode, 
the  presence  of  which  canciils  the 
unfilled  balance  of  tlu!  Auto-Ex  Only 
ord(!r  before  it  can  he  matched  against 
the  refreshed  ])ortions  of  the  Rciserve 
Order. 

Rationale  for  Aulo-Ex  Only  Order 

The  ))roposed  Auto-Ex  Only  order 
will  benefit  Users  by  allowing  them  to 
interact  only  with  orders  entered  via 
Auto-Ex  mode,  thereby  avoiding  the 
delays  a.ssociat(!d  with  interac:ting  with 
orders  entered  via  Order  Delivery  mode, 
(hirrently,  when  an  incoming  Auto-Ex 
order  is  matchiid  against  an  order 
entered  via  Order  Delivery  mode,  tlu! 
Exchange  sends  an  Order  D(!livery 
Notification  to  the  Order  Diilivery 
Participant  that  i)ost(!tl  the  order.  The 
incoming  Auto-Ex  order  may  (!xperience 
a  ])otential  delay  while  awaiting  the 
Ord(!r  Deliverv  Participant’s  response 
with  a  com|)lete  fill,  a  partial  fill,  or 
instruction  to  cancel  in  full,  (’.onverselv. 
an  Auto-Ex  Only  order  would  provide 
Users  with  a  (juicker  nispon.se  by 
avoiding  the  ])roce.ssing  time  associated 
with  potential  interaction  with  |sic| 
resting  order  entered  via  Order  Delivery 
mode. 

Proposed  Definitions 

Lastly,  the  Exchange  ])ro])oses  to 
amend  NSX  Rule  1.5  and  11.11  to 
include  definitions  for  Auto-Ex  Mode 
and  Auto-Ex  Orders.  First,  the  Exchange 
])ropo.se.s  to  define  “Automatic 
Execution  Mode”  under  Exchange  Rule 

I. 5  as  “hlhe  mode  of  order  interaction 
on  the  Exchange  as  de.scrihed  in  Rule 

II. 13(h)(1).”  Second,  the  lixchange 
proposes  to  define  "Auto-Ex  Order” 
under  Exchange  Rule  ll.ll(c)(11)  as 
“la|  limit  or  market  order  that  is 
automatically  executed  by  the  Svstem 
again.st  any  marketable  contra  side  order 
as  in  the  manner  described  in  Rule 
11.13(l))(l).”  As  di.scussed  earlier,  tlu! 
Uommission  a])prov(!d  in  2()()(» 
am(!ndments  to  NSX  trading  rul(!s  to 
provide  for  a  price-tinu!  prioritv  market 
with  two  motles  of  order  interaction;  (1) 
Auto-Ex  and  (2)  Order  Delivery.'^  The.se 
definitions  are  meant  to  add  clarity  to 
Exchange  Rules  and  im|)rove  the  ability 


Siu‘  Kxdiiin^i!  Act  Kdoaso  Nii.  .  siijmi 
iioUs  4. 


to  reference  Auto-Ex  mode  elsewhen!  in 
future  amendments  to  Exchange  rules. 

2.  Statutory  Basis 

The  Exchange  heliev(!S  tin;  propostul 
Auto-Ex  Only  order  is  consistent  with 
Section  (i  of  the  Act,'"  and  the  ruhis  and 
regulations  thereund(!r  and,  in 
particular,  the  re(|uirements  of  Section 
()(h)  of  the  Act.'"  .Si)ecifically.  the 
Exchange  believes  the  proi)osed  Auto- 
Ex  Only  order  furthers  the  objective  of 
Section  (i(h)(.5)  of  the  Act  hecausi!  it 
])romot(!s  just  and  (Kpiitahle  princi])les 
of  trade,  removes  im])ediments  to,  and 
perfects  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  projjosed  Auto-Ex  Only 
order  allows  Users  to  choose  to  only 
interact  with  orders  entered  via  Auto-Ex 
mode,  thereby  avoiding  the  delays 
associated  with  interacting  with  orders 
ent(!red  via  Order  Delivery  mode, 
(airrently,  when  an  incoming  Auto-Ex 
order  is  matched  again.st  an  order 
entered  via  Order  Delivery  mode,  the 
Exchange  sends  an  Order  Delivery 
Notification  to  the  Ordc!r  Diilivery 
Partici])ant  who  posted  the  order 
ahn  ting  them  of  a  ])otential  matc.h.  The 
incoming  Auto-Ex  order  may  expericmcc! 
a  ])otential  delay  while  awaiting  the 
Order  Dcilivery  Particij)ant’s  rcisponse 
with  a  complete  fill,  a  ])artial  fill,  or 
instruction  to  c;ancel  in  full.  On  the 
c;ontrary.  an  Auto-Ex  Only  order  would 
))rovicle  Users  with  a  ciuic.ker  rtispon.se 
l)y  interacting  only  with  orders  entered 
via  Auto-Ex  mode,  thcirehy  avoiding  the 
])rc)cc!.ssing  delays  as.sc)c:iatecl  with  lsic:| 
potential  intc!ractic)n  with  |.sic:|  resting 
order  entened  via  Order  Delivery  mode. 
Thercifore,  the  Exchange  helievexs  the 
cpiicTer  rc!spon.se  timcis  resulting  from 
the  u.se  of  tlie  Auto-Ex  Only  order 
promotes  just  and  cujuitahle  ])rinciples 
of  trade,  removes  imj)ecliments  to,  and 
j)erfects  the  mec:hanism  of  a  free  and 
c)])en  markcit  and  a  national  market 
system. 

Lastly,  thc!  Exchange  helicwcis  the 
j)roi)C)secl  definitions  under  Exc:hange 
Ru1c!.s  1.5  and  11.11  are  c:onsi.stent  with 
Section  (1(1))-'  of  the  Act,  in  gencnal,  and 
furthers  the  ohjeutives  of  Scution 
()(1))(.5)--  in  that  they  are  clesignc!cl  to 
promote  just  and  cHpiitahle  princ.iples  of 
trade,  to  remove  imjjecliments  to.  and 
perfcKt  the  mc!c:hani.sm  of  a  free  and 
open  market  and  a  national  market 
system.  The  Exc:hange  helicwes  that 
adding  these  definitions  will  add  c.laritv 
to  the  Exc;hange’s  Rulers  and,  thercifore. 


1.5  7Hl. 

i.s  7Hi(i)). 

1.5  IL.S.C.  7Hl(h)(.'-,). 
ir>  IL.S.C.  781(1)). 

KS  78l(l))(.=-)). 
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])r()motos  just  and  oqiiital)le  ])rin(:i])los 
of  trade,  removes  inipedimeuts  to.  and 
IMM'fects  the  meclianism  of  a  free  and 
o])(!n  market  and  a  national  market 
system. 

B.  Solf-Beguldtory  Orydni/Aition’s 
Sldldiiwnt  on  Biirdon  on  Compoiition 

Tlie  Exchange  does  not  believe  that 
the  pro|)os(!d  rule  change  will  impose 
any  hnrchai  on  competition  that  is  not 
nece.ssarv  or  aj)j)ropriate  in  furtherance; 
of  Itu;  purpo.ses  of  ttie  Act.  'flu; 
jjropo.sed  Anto-Ex  Only  e)rder  will 
l)enefit  ll.sers  hv  allowing  them  to 
interact  only  with  orders  entereel  via 
Aiito-Ex  mode,  thereby  avoiding  the 
delays  associated  with  interacting  with 
orders  enter(;d  via  Order  Delivery  mode. 
The  propo.sed  definitions  under 
Exchange  Rules  1..5  and  11.11  are  meant 
to  sim])lv  add  clarity  to  Exchange  rules. 
Therefore,  the  Exchange  believes  tin; 
propo.sed  Aiito-Ex  Only  Order  and 
definitions  under  Exchange  Rules  l..'i 
and  11.11  do  not  impose  any  burden  on 
competition  that  is  not  nec:essarv  or 
a])pro])riate  in  furtherance  of  the 
j)urpo.ses  of  the  Act. 

C. .  Solf-Bognldiorv  Orgonizolion's 
Stdtoincnl  on  CJonnnonts  on  tho 
Proposod  Bulo  (dninfid  Bocoivod  From 
Mmnhors,  Porticijnints,  or  Othors 

Written  comments  on  the  ])roi)osed 
rule  change  were  neither  solicited  nor 
r(;ceived. 

MI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
(Commission  Action 

Within  4.1  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  .such  longer  j)eriod 
up  to  90  days  (i)  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  he  appropriate  and  ];uhli.she.s  its 
rea.sons  for  so  finding  or  (ii)  as  to  which 
the  self-regulatory  organization 
consents,  the  Commi.ssion  will: 

(A)  By  order  ajijn  ove  or  disapprove 
the  proposed  rule  change,  or 

(B)  In.stitute  proceedings  to  determine 
whether  the  j)roposed  rule  change 
should  he  disaj)proved. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  wheth(;r  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  hv  anv  of 
the  following  methods: 

Float ronic  (loinnionts 

•  Use  the  (Commissif)n's  Internet 
c:omment  form  [ht1})://\v\v\v.soc.gov/ 
rnlos/sro.shtnd] ;  or 


•  .Send  an  email  to  rnlo- 
connnonts@soc.}>ov.  Please  include  File 
Number  .SR-N.SX-2()i:t-()2  on  the 
subject  line. 

P(p)or  (loininonts 

•  .Send  ])a])er  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  .Secretary, 
.Securities  and  Exchange  (Commi.ssion, 
100  E  .Street  NE..  Wa.shingtc)n,  IXC 
20.14‘)-1 000. 

All  suhmi.ssions  should  refer  to  File 
Number  iSR-N.SX-2018-02.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  lused.  To  help  the 
Commission  proce.ss  and  review  your 
comments  more  efficiently,  plea.se  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://\\'\vu'.soa.gov/ 
rulos/sro.shtinl).  CCojiies  of  the 
submission,  all  suhseejuent 
amendments,  all  written  .statements 
with  respect  to  the  ])ro|)o.sed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
])ropo.sed  rule  change  between  the 
Commi.ssion  and  any  per.son,  other  than 
those  that  may  he  withheld  from  the 
])ut)lic  in  accordance  with  the 
provisions  of  .1  IJ..S.(C.  .1.12,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission's  Public 
Reference  Room,  100  F  .Street  NE., 
Washington.  D(C  2014t),  on  offii:ial 
husine.ss  days  between  the  hours  of 
10:00  a.m.  and  8:00  ]).m.  (Copies  of  the 
filing  also  will  he  available  for 
inspection  and  co])ying  at  the  princ.ipal 
office  of  the  Exchange.  All  comments 
received  will  he  po.sted  without  change; 
the  Commi.ssion  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  jjuhlicly.  All  submissions 
shoidd  refer  to  File  Nnmher  SB-NSX- 
2013-02  and  should  he  submitted  on  or 
before  February  28,  2013. 

l-'or  tin;  (Commission,  hv  tlu;  Division  ot 
'I’rading  and  Markets,  pursuant  to  didcigated 
anihorily.--' 

Kevin  M.  O’Neill, 

Dapiily  Socrotary. 

II'K  Ooc.  2()i:i-():i7(m  I'iled  2-r>-i:r.  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68817;  File  No.  SR-MIAX- 
2013-03] 

Self-Regulatory  Organizations;  Miami 
International  Securities  Exchange  LLC; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  To  Amend  the  MIAX  Options 
Fee  Schedule 

Fehriiaiy  1.  2013. 

Pursuant  to  the  provisions  of  Suction 
1‘)(1))(1)  of  thu  Sucuritius  Exchangu  Act 
of  1934  ("Act”)  '  and  Rulu  19l)-4 
thuruundur,^  notice  is  heruhv  given  that 
on  January  29,  2013,  Miami 
International  .Securities  Exchange  LLC 
("MIAX”  or  “Exchange”)  filed  with  the 
.Securities  and  Exchange  Commission 
("Commission”)  a  jiroposed  rule  change 
as  de.scrihed  in  Items  1. 11,  and  111  below, 
which  Items  have  been  prepared  hv  the 
Exchange.  The  Commi.s.sion  is 
])uhlishing  this  notice  to  solicit 
comments  on  the  jiroposed  rule  change 
from  interested  i)ersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  .Substance  of 
the  Projiosed  Rule  (ihange 

The  Exchange  is  filing  a  propo.sal  to 
amend  the  MIAX  Options  Fee  .Schedule 
(“Fee  .Schedule”)  to  establish  fees  for 
the  MIAX  (dealing  Trade  Droji  Port,  a 
connection  to  a  messaging  interface  that 
will  provide  real-time  trade  clearing 
information  to  the  jiarticipants  to  a  trade 
on  MIAX  and  to  the  jiarticijiants' 
respective  clearing  firms. 

While  changes  to  the  Fee  Schedule 
pursuant  to  this  jiroposal  are  effective 
uiion  filing,  the  Exchange  has 
designated  these  changes  to  he  ojierative 
on  Fehruary  1, 2013. 

The  text  of  the  projio.sed  rule  change 
is  available  on  the  Exchange's  Web  site 
at  hltp://\v\v\\'. Ill iaxop1ions.com/fiJlor/ 
w’otitio/rnlo  filing,  at  MIAX's  principal 
office,  and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(diange 

In  its  filing  with  the  (Commission,  the 
Exchange  included  .statements 
concerning  the  purpo.se  of  and  basis  for 
the  propo.sed  rule  change  and  discussed 
any  comments  it  received  on  the 
propo.sed  rule  change.  The  text  ofthe.se 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  .set 

1  1.')  II..S.(:.  7Hs(l))(l). 

2  17  C:FR  24{).1!1|)-4. 
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forth  ill  sections  A,  H,  and  (i  below,  of 
the  most  significant  aspects  of  such 
.statements. 

A.  S(!ll-IU;t>iil(il()ry  ()r<!,aui/Aiiicm's 
Sidlonwnt  oft  ha  Piirposa  of.  and 
Statutory  Basi.s  for,  tin;  Proposad  Hula 
(duuiga 

1.  Purpose 

'I’lie  pnrpo.se  of  the  pro|)ose(l  rule 
change  is  to  estalilisli  a  single  monthlv 
port  fee  of  .SO.OO.'IO  per  executed 
contract  for  the  MlAX  (bearing  Trade 
Drop  ("(TD”).  a  me.ssaging  interface 
that  will  jirovide  real-time  trade  clearing 
information  to  the  particijiants  to  a  trade 
on  MlAX  and  to  the  participants’ 
respective  clearing  firms.  The  Exchange 
projioses  to  assess  a  single  per-contract 
monthly  fee  to  entitled  users  of  the 
ports,  regardless  of  the  niimher  of  ports 
used  hv  a  Member  or  memher 
organization,  their  clearing  firms,  and 
other  third-party  entities  as  reipiested  by 
the  Memher. 

The  Exchange  originally  tiled  .SR- 
MlAX-2()i:i-():i  on  lannarv  17.  201  ,'1. 

The  instant  propo.sal  rejilaces  that  filing 
in  its  entirety. 

Ml.AX  currently  a.ssesses  fees  for 
I'ixchange  access  and  .services  used  by 
Members.  .Service  Ihireaiis  '  and 
Extranet  Providers.'  .Such  Exchange 
acce.s.s  is  gained  through  “Ports.”  MlAX 
cniTently  asse.sses  monthlv  Port  Fees  for 
the  Financial  Information  Exchange 
(“FIX")  "’  on  Electronic  Exchange 
Members  ("fiEMs”)."  based  upon  the 
number  of  FIX  Ports  used  by  the  EEM 
snhmitting  orders  to  MlAX.  MlAX  al.so 
currently  asse.sses  monthly  Port  f’ees  for 
the  MlAX  Exjiress  Interface  {“MEI")'  on 
Market  Makers,  based  upon  the  number 
of  MlAX  matching  engines"  used  by  the 

'/\  .Sorvici!  Himsiu  is  a  Uuliiiiilofiv  |)r()vi(l(!i'  tlial 
ollurs  and  supplies  l(!(:linci]()”y  and  liichnology 
.services  to  a  trading  lirm  that  doivs  not  lia\’e  its  nu  n 
prnprietarv  sy.stcMii.  Tlie  Uiclinoingv  and  leclinologv 
s«!rvices  supplied  l)v  .Service  BuriMiis  incliuhts  bnlli 
snitwari!  applications  and  coniuxdivitv.  thus 
.S<!rvice  Bureaus  an;  sul)j(!ct  In  Both  AIM  t(!sting  and 
c(!rlilication  and  i\(!t\vork  tesling  and  certilication. 

■•An  I'Alraiuit  I’rovidcu'  is  a  l(!clinologv  provider 
lhal  conn(!cts  with  Ml.AX  sysUans  and  in  lurn 
jirovides  such  conni!clivily  to  MlAX  partici])anls 
lhal  do  not  connect  dinsclly  with  Ml.AX.  Hxlranc!! 
I'roviders  do  not  provide;  sollware;  interlac(;s  with 
Ml.AX  soltware  appliciilions.  thus  l';xlran(;l 
I’roviders  are  not  suhj(;ct  to  ,AI’I  testing  and 
c(;rtitication. 

'•A  h'lX  I’ort  allows  KliMs  Meinh(;rs  to 
el(H:lronically  si;nd  ord(;rs  in  all  products  traded  on 
Ihi;  Exchange;. 

'''I'he  term  "Blf;(:lronie:  Kxchange  Mi;mher"  means 
the  hold(;rora  'I'rading  I’erinil  who  is  not  a  Marke;! 
Mak<;r.  BI);clronic  Bxchange  Mianhers  an;  d(M;in(;d 
"meinh(;rs"  under  llu;  Act.  .See;  Bxchange;  Rule  11)1). 

^  Mid  is  a  conn(;ction  to  Ml.AX  systems  that 
(;nahl(;s  Marke;!  Makers  to  suhmit  i;l(;clronic  (piot(;s 
to  MlAX. 

"A  ■■matching  eaigine^'  is  a  part  ol  the  MlAX 
<;l(a:lronic  sysl(;m  that  pi'oc(;sses  options  (|uotes  and 


Miirket  Maker,  which  ttllow.s  Market 
Makers  to  submit  electronic  (piotes  to 
the  fixchiinge. 

MlAX  ])ropose.s  to  esttihlish  a  new 
Port  Fee  for  the  MlAX  CTD.  C  Tl) 
provides  fixchange  Members,  their 
clearing  firms,  and  other  Ihird-partv 
entities  as  recpiested  by  the  Memher 
with  re.il-time  clearing  tnule  updates. 

The  n|)dates  contain  the  Member’s 
clearing  tnide  messtiges  on  :i  low 
liitency.  reiil-time  b.isis.  The  tnide 
messages  are  routed  to  a  (iTD 
connection  containing  certain 
information.  The  information  includes, 
among  other  things,  the  following:  (i) 
Tniile  date  and  time;  (ii)  symbol 
information;  (iii)  trade  price/size 
information;  (iv)  member  type  (for 
example,  and  without  limitation,  Miirket 
Maker,  Electronic  Exchange  Memher. 
llroker-Deiiler):  and  (v)  Exchange 
Member  Participant  Identifier  ("MPID”) 
for  eiich  side  of  the  transaction, 
including  cleiiring  member  MPID. 

MlAX  will  a.sse.ss  a  (TD  fee  of 
.S().()()8{)  |)er  executed  contnict  side  for 
real-time  clearing  information  th.it  is 
transmitted  to  one  or  more  CTD  ports  to 
which  users  of  such  CTD  ports  <ire 
entitled.  The  executing  Member  or 
member  orgiinization,  their  clearing 
firms,  and  other  third-piirtv  entities  its 
retjue.sted  by  the  Member  are  entitled  to 
the  use  of  the  C'l’D  port(.s)  by  way  of 
using  the  executing  or  cleiiring 
member’s  MPID.  OCC  Numbers,  and/or 
CMTA  Number. 

Unlike  FIX  and  MEl  Port  f'ees,  the 
CTD  Port  Fee  will  not  be  based  on  the 
number  of  Ports  or  connections  a 
Member  or  member  organization  has; 
instead,  the  C'l'D  Port  h’ee  will  be 
asse.ssed  monthly,  baseil  upon  the 
numher  of  contracts  executed  and 
cleared  in  the  affected  month  that  are 
.sent  through  the  (’,TD  ])ort(s)  used  bv  the 
entitled  executing  or  clearing  Member 
or  member  organization,  their  clearing 
firms,  and  other  third-party  entities  as 
recpie.sted  by  the  Member,  regardless  of 
the  numher  of  ports  or  connections  used 
by  the  Member  or  member  organization. 
The  Exchange  intends  to  assess  the  fee 
for  the  data  and  information  used  in 
trading  ojitions  contracts  and  ongoing 
entitlement  management  and 
configuration,  and  not  for  the  amount  of 
connectivity  to  which  the  Member  or 
member  orgiinization  subscribes. 

Inulus  on  ii  svmhol-hv-svmhol  husis.  .Soini;  nuilchin” 
(;n'>ini;s  will  pr()c:(;ss  option  cliissos  with  niultiph; 
loot  syinhols.  iind  ollu;)'  niiilchin};  (;ngin(;s  will  hi; 
(l(;(li(uiti;(i  to  oiu;  sinj’U;  option  root  svinhol  (lor 
(;xiun|)l(;.  options  on  .Sl’A’  will  hi;  pro(:(;s.s(;d  hv  om; 
sin”l(;  nuitching  (;n('in(;  thut  is  dodiciilod  only  to 
.Sl’A'  options).  A  particular  I'ool  svinhol  m.iv  onh  hi; 
assignial  to  a  singli;  dusignalial  matching  (;ngini;.  A 
partiiailar  root  symhol  niiiy  not  hi;  assign(;d  to 
imillipli;  malching  onginos. 


2.  .Statutory  Basis 

The  Exchiinge  believes  that  its 
jiroposal  to  amend  its  Fee  .Schedule  is 
consistent  with  .Section  (j(b)  of  the  Act" 
in  genenil.  and  furthers  the  objectives  of 
.Section  (i(b)(4)  of  the  Act  in 
piirticuhir,  in  that  it  is  an  eipiitable 
allocation  of  reasonable  fees  and  other 
charges  among  fixchange  members. 

'I’he  Exchange  believes  that  this 
amendment  is  etpiitable  and  not 
unfairly  discriminatory  hecau.se  the 
Exchange  is  iiuiformly  asse.ssiiig  the 
UTD  fees  ou  all  members  aud  member 
organizations  tluit  wish  to  snhscrihe  to 
it. 

The  Excihange  believes  that  the 
]Aro])osed  (H’D  Port  Fee  is  reasonable 
because  it  is  within  the  range  of  similar 
fees  charged  by  other  exchanges,  as 
cited  helow.  and  becau.se  the  (i'FD  data 
is  offered  as  an  optional  service  for 
members  aud  member  organizations 
who  wish  to  obtain  the  data  on  a  real¬ 
time  basis. 

B.  Salf-Bagulaiorv  ()r(>ani /.at ion's 
Stataiuant  on  Burdan  on  (Joinpatition 

MlAX  does  not  believe  that  the 
j)ro|)osed  rule  change  will  impo.se  any 
burden  on  competition  not  necessary  or 
api)roj)riate  in  furtherance  of  the 
juirpo.ses  of  the  Act.  Unilateral  action  by 
MlAX  in  establishing  fees  for  services 
provided  to  its  Members  and  others 
using  its  facilities  will  not  have  an 
im|)act  on  com])etition.  As  a  new 
entrant  in  the  alreadv  highly 
competitive  environment  for  etpiity 
options  ti'ading,  MlAX  does  not  have  the 
market  ])ower  necessary  to  set  prices  for 
services  that  are  unreasonable  or 
unfairly  di.sc;riminalorv  in  violation  of 
the  Act.  MIAX’s  propo.sed  (Tl'D  Port  Fee. 
as  de.scrihed  herein,  is  comi)arable  to 
fees  charged  by  other  o])tion.s  exchanges 
for  the  same  or  similar  services.' ' 

Additionally,  the  (FFD  Port  is  offered 
as  an  additional  service  for  members 
ami  member  organizations  at  a  price 
that  is  equal  to  or  within  the  range  of 
])rice.s  for  similar  ports  offered  by  other 
exchanges,  and  therefore  the  Exchange 
believes  tlnit  the  price  of  the  ])ort  fee 
does  not  imjjose  a  burden  on 
competition. 

"  1.')  IL.S.C.  7«l(h). 
l.A  IK.S.C.  7Hl(h)(4), 

"  l•■()rl;xampl(;.  NA.SUAQOMX  I’lll.X  I.I.C 
(■■|’l II.X")  diargus  a  Koal-limi;  Risk  Mauagumunl  l’'i;i; 
ol  .S.ODSl)  pi;i' (:onlnu:l  lor  uii;iiihi;is  and  mi;nihi;r 
organizations  i'i;(:(;iving  inrorniation  on  a  roal-liini; 
Basis  up  to  a  inaxinium  ol  two  ports.  .S’l.’i;  I’lll.X 
Pricing  .Schoduli;.  .Suction  \ni(B).  'i'lu;  MlAX 
proposal  is  also  to  assess  a  .St).l)l):t()  |)(;r  contract  lui; 
lor  i(;al-linii;  inlorinalion  to  C  TD  users,  regardless 
of.  and  with  no  limitation  on.  the  nuinh(;r  of  C'l'U 
I’oits  used. 
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C.  Sf^If-Hiii’uhitory  Organizcition's 
Stat(^nwnf  on  (Jonnnonts  on  tin; 

Proposod  linlo  Chongi;  Pocoivad  from 
Moinhors,  Participants  or  Ot}n;rs 

Written  comments  wen;  neith(;r 
solicited  or  received. 

III.  Date  ol'EITecliveness  of  the 
I’ropo.si'd  Rule  (liaiige  and  Timing  for 
(lommission  Action 

The  foregoing  ruh;  change  has  l)ecome 
effective  pnrsnant  to  Section 
l‘)(l))(3KAKii)  of  tlu!  Act.'-  At  any  time 
within  60  days  of  the  filing  of  the 
])roj)osed  rule  change,  the  Commission 
summarily  may  temporarily  suspend 
such  rule  change  if  it  appears  to  the 
Commi.ssion  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
])urpo.ses  of  the  Act.  If  the  Commission 
takes  such  action,  the  Commission  shall 
institute  ])roceedings  to  determine 
whether  the  proposed  ride  should  be 
approved  or  disapproved. 

IV.  .Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  ])ro])osed  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Elect ronic  (Comments 

•  Use  the  Commission's  Internet 
comment  form  (httpd/w’ww’.scc.gov/ 
rnics/sro.shtinl) :  or 

•  .Send  an  email  to  rnlc- 
connn(;nt s@scc.gov.  Plea.se  include  File 
Number  .SR-MlAX-201 3-0,3  on  the 
subject  line. 

Paper  Comments 

•  .Send  paper  comments  in  trijilicate 
to  Elizabeth  M.  Murphy.  .Secretary, 
.Securities  and  Exchange  Commission. 
100  F  Street  NE..  Washington.  DC 
20.149-1000. 

All  submissions  should  refer  to  File 
Number  .SR-MlAX-201 3-03.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commi.ssion  process  and  review  your 
comments  more  efficiently,  please  u.se 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [httj)://^^’. sec.gov/ 
rnles/sro.shtml).  Copies  of  the 
submission,  all  sub.se(|uent 
amendments,  all  written  statements 
with  respect  to  the  jnoposed  ride 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


U..S.(;.  78s(l))(;i)(y\)(ii). 


])roj)osed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
jniblic  in  accordance  with  the 
jirovisions  of  .1  II.,S.C.  .1.12,  will  be 
available  for  W'eb  site  viewing  and 
printing  in  the  Commission's  Public 
Reference  Room,  100  E  .Street  NE., 
W^ashington,  DC  20149,  on  official 
business  davs  between  the  hours  of 
10:00  a. Ill.  and  3:00  ]).ni.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  cojiying  at  the  jirincipal 
offices  of  the  Exchange.  All  comments 
received  will  be  po.sted  without  change: 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  .SR-MIAX- 
201 3-03,  and  should  be  submitted  on  or 
before  February  28,  2013. 

l-'or  the  Cemniissieii.  bv  the  Division  of 
Trading  and  Markets,  inirsuanl  to  didegaled 
anlliorily.'-' 

Kevin  M.  O'Neill. 
tyepiily  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68818;  File  No.  SR-BX- 
2013-010] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  BX  Inc.;  Notice  of  Filing 
and  Immediate  Effectiveness  of  a 
Proposed  Rule  Change  To  Extend  a 
Pilot  Program  Related  to  Rule  11890, 
entitled  “Clearly  Erroneous 
Transactions” 

l•'l!l)rnary  1 . 201 3. 

Pursuant  to  .Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) ',  and  Rule  19b-4-  thereunder, 
notice  is  hereby  given  that  on  [annarv 
31, 2013,  NASDAQ  OMX  13X.  Inc. 
(“Exchange”  or  “BX”)  filed  with  the 
.Securities  and  Exchange  Commi.ssion 
(the  “Commi.ssion”)  the  proposed  rule 
change  as  described  in  Items  1  and  II 
below,  which  Items  have  been  prejiared 
by  the  Exchange.  The  Commi.ssion  is 
])ubli,shing  this  notice  to  solicit 
comments  on  the  propo.sed  rule  change 
from  interested  per.sons. 


':‘17(;FK2()().:«)-;t(a)(12). 
'  l.S  IK.S.C.  7«s(l))(l). 

-  17  CI  K  240.1!ll)-4. 


I.  Sell-Regulatory  Organization’s 
Stalement  of  the  Terms  of  Siihstance  of 
the  Propo.sed  Rule  Change 

BX  is  filing  with  the  Commi.ssion  a 
jiropo.sal  to  extend  a  pilot  program 
related  to  Rule  11899,  entitled  “Clearly 
Erroneous  Transactions.”  The  Exchange 
akso  ])ropo.se.s  to  adopt  new  jiaragraph 
(g)  to  Rule  11899  in  connection  witli  the 
upcoming  operation  of  the  Plan  to 
Addre.ss  Extraordinary  Market  Volatility 
Pursuant  to  Rule  698  of  Regulation  NM.S 
under  the  Act  (the  “Limit  IJp-Limit 
Down  Plan”  or  “Plan”).-* 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propo.sed  Rule 
Change 

In  its  filing  with  the  Commi.ssion.  the 
Exchange  included  .statements 
concerning  the  purpo.se  of  and  basis  for 
the  |)ro]K).sed  rule  change  and  discussed 
any  comments  it  received  on  the 
propo.sed  rule  change.  The  text  ofthe.se 
.statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  .set 
forth  in  .sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-PegnlatoiT  Organization's 
Stat(;ment  of  the  Purpose  of,  and 
Statntorv  Basis  for.  the  Proposed  Bale 
Change 

1.  Pnqiose 

The  purpose  of  this  filing  is  to  extend 
the  effectiveness  of  the  Exchange’s 
current  rule  apjilicable  to  (dearly 
Erroneous  Transactions  and  to  adopt 
new  j)aragra])h  (g)  to  Rule  11899  in 
connection  with  upcoming  operation  of 
the  Limit  Uji-Limit  Down  Plan. 

Projjosal  To  Extend  Pilot 

Portions  of  Rule  11899,  ex|)lained  in 
further  detail  below,  are  currently 
operating  as  a  pilot  jirogram  set  to 
expire  on  Febrnarv  4,  291 3. ■*  The 
Exchange  proiio.ses  to  extend  the  jiilot 
program  to  .Seiitember  39,  2913. 

On  September  19,  2919.  the 
Commi.ssion  approved,  on  a  pilot  basis, 
changes  to  Exchange  Rule  11899  to 
provide  for  uniform  treatment:  (1)  Of 
clearly  erroneous  transaction  reviews  in 
multi-stock  events  involving  twenty  or 
more  securities;  and  (2)  in  the  event 
transactions  occur  that  result  in  the 
issuance  of  an  individual  stock  trading 
pause  by  the  jirimary  market  and 


,S(!(:uriti(!S  Act  Rdnasii  No.  (wOOl 

(May  ;ri.  2012).  77  KK  :i:i4!m  ()uiu!  (1.  2012)  (llio 
'  l.imil  ll|)-t.imil  Down  Koloasi!"). 

'  See  .Siicui'ilio.s  Kxcliango  Act  Koloaso  No.  (>7.170 
(Alignsl  2.  2012).  77  I  K  474H0  (Au»iist  K.  2012) 
(.SK-I!X-201 2-0.10). 
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sul)se(|uent  transactions  that  occur 
Ixiforo  the  trading  jianse  is  in  effect  on 
the  Exchange.'’*  The  Excliange  also 
adopted  additional  changes  to  Rule 
118‘H)  that  naliuaid  the  ability  of  the 
Exchange  to  deviate  from  the  objective 
.standards  .set  forth  in  Rule  1 1890.“  The 
lixchangc*  hdiiivcjs  the  henelits  to  inark(?t 
partici|)ant.s  from  the  more  ohjectivi; 
clearly  erroiuious  transactions  ruh; 
should  continue  on  a  pilot  basis  through 
.September  80,  2018.  which  is  the  date 
that  the  Exchange  anticipates  that  the 
phased  imi)lementation  of  the  Limit  llj)- 
l.iinit  Down  Plan  will  he  complete.  As 
exj)lained  in  further  detail  below, 
although  the  Limit  Up-Limit  Down  Plan 
is  intended  to  j)revent  transactions  that 
would  need  to  he  mdlified  as  clearly 
erroneous,  the  Exchange  hidieves  that 
certain  prot(!Ctions  should  he 
maintained  while  the  industry  gains 
initial  experience  operating  with  the 
Limit  Ilj)-Limit  Down  Plan,  including 
the  provisions  of  Rule  11890  that 
currently  operate  as  a  pilot. 

Propo.sed  Limit  Up-Limit  Down 
Provision  to  Rule  11890 

The  Exchange  i)roposes  to  ado|)t  new 
paragraph  (g)  to  Rule  118‘)0,  to  provide 
that  the  existing  ])rovisions  of  Rub; 
11890  will  continue  to  a])j)ly  to  all 
Exchange  transactions,  including 
transactions  in  securities  suhj(‘ct  to  the 
Plan,  other  than  as  set  forth  in  proposed 
paragra|)h  (g).  Accordingly,  other  than 
as  proposiul  below,  the  Exchange 
proj)oses  to  maintain  and  continue  to 
apj)ly  the  Clearly  Erroneous  Transaction 
standards  in  the  same  wav  that  it  does 
today.  Notably,  this  means  that  the 
Exchange  might  nullify  transactions  that 
occur  within  the  price  hantls 
dis.seminated  ])ursuant  to  the  Limit  Uj)- 
Limit  Down  Plan  to  the  extent  such 
transactions  (pialifv  as  clearly  erroneous 
under  (ixisting  criteria.  As  an  examj)le, 
assume  that  a  Tier  1  security  pursuant 
to  the  Plan  has  a  refenmce  price 
pursuant  to  both  the  Plan  and  Rule 
11890  of  .SI  00.00.  The  lower  pricing 
hand  under  the  Plan  would  he  SO.'i.OO 
and  the  upper  pricing  hand  under  the 
Plan  would  he  SlO.'i.OO.  An  execution 
could  occur  on  the  Exchange  in  this 
.security  at  .$90.00.  as  this  is  within  the 
Plan's  pricing  hands.  However,  if 
subjected  to  review  as  potentially 
clearly  erroneous,  the  Exchange  would 
nullify  an  execution  at  StHi.OO  as  clearlv 
erromunis  hecausi;  it  exctuuls  the  3% 
threshohl  that  is  in  place  pursuant  to 
Ride  1 1890(a)(2)((l)(l )  for  securities 

'S(^!  .Si!(:urilii!s  I'^xcliiingi;  Act  Kdniisi!  Nii. 
(DuccmiiImm-  0.  2011)).  7.'i  I'K  7K2!)<)  (Oi!(:iiml)(!r  l.S. 
2010)  (.SK-l5X-2010-0H(i). 

'■Id. 


priced  above  .$.'10. 00  (i.e.,  with  a 
reference  price  of  .$100.00,  any 
transactions  at  or  below  .$97.00  or  above 
.$108.00  could  he  nullified  as  clearlv 
erroneous).  Accordingly,  this  jiroposal 
maintains  the  status  ([uo  with  resjiect  to 
reviews  of  (dearly  Erroneous 
Transactions  and  the  apjilication  of 
objective  nnmerical  guidelines  by  the 
Exchange.  'I’lie  proposal  does  not 
increase  the  di.scretion  afforded  to  the 
Exchange  in  connection  with  reviews  of 
(dearly  Erroneous  Transactions. 

The  Idmit  IJji-ldmit  Down  Plan  is 
designed  to  prevent  executions  from 
occurring  outside  of  dynamic  jirice 
hands  dis.seminated  to  the  ])nhlic  by  the 
single  plan  jirocessor  as  defined  in  the 
Limit  U])-Limit  Down  Plan.^  The 
po.ssihility  remains  that  the  Exchange 
could  experience  a  technology  or 
systems  ])rol)leni  with  resjiect  to  the 
imiilementation  of  the  price  hands 
disseminated  pursuant  to  the  Plan.  To 
address  such  ])ossihilities.  the  Exchange 
jiroposes  to  adopt  language  to  make 
clear  that  if  an  Exchange  technology  or 
systems  issue  results  in  any  transai:tion 
occurring  outside  of  the  price  hands 
disseminated  pursuant  to  the  Plan,  a 
.Senior  Official  of  the  Exchange,  acting 
on  his  or  her  own  motion  or  at  the 
reipiest  of  a  third  party,  shall  review  and 
declare  any  such  trades  null  and  void. 
Absent  extraordinary  circumstances, 
any  such  action  of  the  .Senior  Off  icial  of 
the  Exchange  shall  he  taken  in  a  timelv 
fashion,  generally  within  thirty  (80) 
minutes  of  the  detection  of  the 
erroneous  tran.saction.  When 
extraordinary  circumstances  exi.st,  any 
such  action  of  the  .Senior  Official  of  the 
Exchange  must  he  taken  by  no  later  than 
the  start  of  Regidar  Trading  Honrs”  on 
the  trading  day  following  the  date  on 
which  the  execution(s)  under  review 
occurred.  Although  the  Exchange  will 
act  as  promptly  as  possible  and  the 
proposed  objective  standard  (/.e., 
whether  an  execution  occurred  outside 
the  hand)  should  make  it  feasible  to 
(juickly  make  a  determination,  there 
may  he  circumstances  in  which 
additional  time  may  he  needed  for 
verification  of  facts  or  coordination  with 
outside  |)arties,  including  the  single 
plan  ])roces.sor  responsible  for 
disseminating  the  price  hands  and  other 
market  centers.  Accordinglv,  the 
Exchange  believes  it  neces.sary  to 
maintain  some  flexibility  to  make  a 
determination  outside  of  the  thirtv  (80) 
minute  guideline.  In  addition,  the 
Exchange  propo.ses  that  a  transaction 
that  is  mdlified  pursuant  to  new 

'Sea  l.iinil  Up-I.iniil  Down  Koloa.so.  supra  note; 

**  Ro^ular  Trading  Henns  conimonco  at  <):;t()  a. in. 
liaslorn  I'inu!.  Sue  Dxciiango  Kiiio  1  lH<)()(a)(2)()3). 


jiaragraph  (g)  would  he  ap])ealahle  in 
iiccordance  with  the  ])rovisions  of  Rule 
118t)0(c).  In  addition,  the  Exchange 
pro])o.ses  to  make  clear  that  in  the  event 
thiit  a  single  pliin  |)rocessor  experiences 
a  technology  or  sy.stems  problem  that 
jirevents  the  dissenunation  of  ])rice 
hands,  the  Exchange  would  make  the 
determination  of  whether  to  nullify 
transactions  ha.sed  on  Rule  1 189()(a)— (1). 

The  Exchange  believes  that  cancelling 
trades  that  ot:cnr  outside  of  the  ])rice 
hands  disseminated  i)ursuant  to  the 
Plan  is  consistent  with  the  ])ur])ose  and 
intent  of  the  l^lan,  as  such  transactions 
are  not  intended  to  occur  in  the  first 
place.  If  transactions  do  occur  outside  of 
the  price  hands  and  no  exception 
a])])lie.s — which  necessarily  would  he 
caused  by  a  technology  or  systems 
issue — then  the  Exchange  believes  the 
a])])roj)riate  residt  is  to  nullify  such 
transactions. 

2.  .Statutory  Basis 

The  Exchange  believes  that  its 
])roj)o.sal  is  consi.stent  with  the 
recjuirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  are 
api)licahle  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
re(|uirements  of  .Section  ()(1))  of  the  Act.” 
Ill  particular,  the  proposal  is  consistent 
with  .Section  ()(h)(.'j)  of  the  Act,"’ 
hecau.se  it  would  jiromote  just  and 
e(]uitahle  princijiles  of  trade,  remove 
imjiediments  to,  and  perfect  the 
mechanism  of.  a  free  and  open  market 
and  a  national  market  svstem.  The 
Exchange  believes  that  the  pilot 
jirogram  promotes  just  and  eciuitahle 
principles  of  trade  in  that  it  promotes 
transparency  and  uniformity  across 
markets  concerning  review  of 
tran.sactions  as  clearlv  erroneous.  More 
specifically,  the  Exchange  believes  that 
the  extension  of  the  pilot  would  hel|) 
assure  that  the  determination  of  whether 
a  clearly  erroneous  trade  has  occurred 
will  be  based  on  clear  and  objective 
criteria,  and  that  the  re.solution  of  the 
incident  will  occur  jiromiitly  through  a 
transparent  jirocess.  The  proposed  rule 
change  would  also  helji  assure 
consistent  results  in  handling  erroneous 
trades  across  the  IJ.S.  markets,  thus 
furthering  fair  and  orderly  markets,  the 
protection  of  investors  and  the  public 
interest.  Although  the  f.imit  llp-lamit 
Down  Plan  will  he  operational  during 
the  same  time  period  as  the  jiroposed 
extended  ])ilot,  the  Exchange  believes 
that  maintaining  the  pilot  for  at  least 
through  the  ])hased  imjilementation  of 
the  Plan  is  operational  will  helj)  to 
protect  against  unant icijjated 

■'i,'’!  i!..s.(:.  7»r(i)). 

‘"i.'i  u..s.(:.  7»i(i))(.'-)). 
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cousccjuoncos.  To  that  end,  the 
extension  will  allow  the  Fixchange  to 
determine  whether  Rule  118‘)()  is 
nece.ssary  oiku;  the  Rian  is  o])erational 
and,  ii  so,  whether  improvements  can  he 
made.  Further,  the  Fxchange  believes  it 
consistent  with  the  protection  of 
investors  and  the  public  intere.st  to 
adopt  objective  critcnia  to  nullify 
transactions  that  occur  outside  of  the 
Rian’s  price  bands  when  suc:h 
transactions  should  not  have  been 
executed  but  w(;re  due  to  a  systems  or 
technology  issue. 

B.  Sfilf-Ragiildtorv  ()r<’(iniz(it ion's 
StatHinont  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  implicates  any 
competitive  issues.  To  the  contrarv.  the 
Exchange  believes  that  FINRA  and  other 
national  securities  exchanges  are  also 
filing  similar  proposals,  and  thus,  that 
the  jiroposal  will  helj)  to  ensure 
consistent  rules  across  market  centers. 

C.  Self-Begnlotorv  Organization's 
Statement  on  Comments  on  the 
Proposed  Bale  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  either 
.solicited  or  received. 

111.  Date  ol  EITectiveness  of  the 
Rrnposed  Rule  Cihange  and  Timing  for 
(ioininission  Ar.ti«in 

because  the  proposed  rule  change 
does  not  (i)  Significantly  affect  the 
])rotection  of  investors  or  the  public 
interest;  (ii)  imjjose  any  signifit;ant 
burden  on  comjjetition;  and  (iii)  bec:ome 
o]j(M'ative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  (iommi.ssion  may  designate  if 
consistent  with  the  jjrotection  of 
investors  and  the  public  intere.st.  the 
pro])osed  ride  change  has  become 
effective  ]iursuant  to  Section  lt)(b)(3)(A) 
of  the  Act  "  and  Rule  19b-4(fK6)(iii) 
thereunder.'^ 

The  Exchange  has  asked  the 
Commission  to  waive  the  30-day 
o])erative  delay  so  that  the  proposal  mav 
become  operative  immediately  upon 
filing.  The  Commi.ssion  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
inve.stors  and  the  public  intere.st.  as  it 
will  allow  the  pilot  jirogram  to  continue 
uninterrupted,  thereby  avoiding  the 
investor  confusion  that  could  nisult 


"  KS  u..s.(;.  7Ks(l))(:i)(.\). 

'^17  Cl'R  240.  ml)— l(i')(())(iii).  As  n!t|iiir(!(l  iindor 
Kul(!  ml) — l(r)(())(iii).  lilt!  Rxchi)))”)!  providod  tho 
(;()n)i))issi()ii  will)  wiittoi)  Dolico  oi  its  i))l(;i)t  to  lilo 
ll)i!  proposod  l  uhi  chango.  along  with  a  hi  iof 
doscaiptioji  and  Iholoxi  ol  tho  proposod  ruin 
chango.  at  least  I'ivo  husinoss  days  prior  to  the  dato 
ol'l'iling  ol  the  proposed  rule  change,  or  suc:h 
shorter  lime  as  designated  hy  the  (loinmission. 


from  a  temporary  interrnittion  in  the 
pilot  jnogram.  For  this  reason,  the 
Commission  designates  the  proposed 
rule  change  to  be  operative  upon 
filing.'* 

At  any  time  within  60  days  of  the 
filing  of  the  proitostul  rule  chiinge,  the 
Commission  summarily  imiy 
temporarily  suspend  such  rule  change  if 
it  :ippe;irs  to  the  Commi.ssion  that  such 
ciction  is  neces.sary  or  appro|)riate  in  the 
Itublic  intere.st,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  ]nirpo.ses  of  the  Act. 

IVh  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  bv  anv  of 
the  following  methods: 

Electronic  Coimnents 

•  Use  the  Commission's  Internet 
comment  form  [http://\viv\v.sec.gov/ 
rnles/sro.shtmiy,  or 

•  Send  an  email  to  ride- 
comments@sec.gov.  Rlease  include  File 
Number  SR-BX— 201 3-010  on  the 
snbjttct  line. 

I^aper  Comments 

•  Send  jtaper  comments  in  triplicate 
to  Eh/ab(;th  M.  Muriihv,  Sttcndary, 
.Securities  and  Exchange  (iommi.ssion. 
100  F  Street  NE.,  VViishington.  DC 
20.140-1090. 

y\ll  stibmi.ssions  should  refer  to  File 
Number  iSR-BX-201 3-010.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
Commission  proce.ss  and  review  yonr 
comments  more  efficiently,  plea.se  use 
oidy  one  method.  The  Commission  will 
post  all  comments  on  the  Commission's 
Internet  Web  site  [http://\v\v\v.sec.gov/ 
rides/sro.shtml).  C.opies  of  the 
submission,  all  subsetpient 
amendments,  all  written  statements 
with  re.sjiect  to  the  projio.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  rehiting  to  the 
projiosed  rule  change  between  the 
Commission  and  any  |)erson.  other  than 
those  that  may  be  withheld  from  the 
])ublic  in  accordance  with  the 
provisions  of  .1  l]..S.C.  .1.12.  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Rublic 
Reference  Room  on  official  business 
days  between  the  hours  of  1():()()  a.m. 


'■'I'or  purposes  only  ot  wniving  llui  atl-ilny 
opornlivo  dolnv.  tho  Coinniission  has  niso 
I'.onsidoiod  tho  pi'oposod  ruin's  impact  on 
nlficioncy.  com|)ctition.  and  capital  Idrniation.  Sea 
1.")  ll..S.(;.  7Hc(l). 


<111(1  3:{)()  p.m.  Copies  of  such  filing  also 
will  be  available  for  insjKtction  and 
cojiying  at  the  princijial  offices  of  the 
Exchange.  All  comments  ntcitived  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
stibmi.ssions.  You  should  submit  only 
information  that  yon  wish  to  make 
available  jiubliclv.  All  submissions 
should  refer  to  File  Number  .SR-BX— 
201 3-010,  and  .should  be  submitted  on 
or  before  FYtbruary  28.  2013. 

I'’()r  the  (4)iiiniissi()ii.  l)v  the  Division  of 
Trading  and  Markets.  ]nirsuant  to  delegated 
aniliorilv. 

Kevin  M.  O’Neill. 

Depiitv  Secrelarv. 

IKR  Doc.  2(n:t-02712  I'ilod  2-(i-i:t:  «:4.')  anil 
BILLING  CODE  8011-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  .Social  .Security  Admini.stration 
(.S.SA)  publishes  a  li.st  of  information 
collection  jiackages  re{|niring  clearance 
by  the  Office  of  Management  <md 
Budget  (OMB)  in  compliance  with 
Rublic  Eiiw  104-13.  the  Raperwork 
Rtuluction  Act  of  199.1.  effective  October 
1,  199.1.  This  notice  includits  revisions 
and  one  extension  to  OMB-approved 
information  collections. 

.S.SA  is  .soliciting  comments  on  the 
accuracy  of  the  agency’s  burden 
(tstimate:  the  ntted  for  the  information: 
its  ])ractical  utility:  ways  to  enhance  its 
(juality,  utility,  and  clarity;  and  ways  to 
minimize  burihjii  on  respondents, 
including  the  use  of  automated 
collection  techniijues  or  other  forms  of 
information  technology.  Mail,  email,  or 
fax  your  comments  and 
recommendations  on  the  information 
collection(s)  to  the  OMB  Desk  Officer 
itnd  .SSA  Reports  Oliiartmce  Officer  at 
the  following  addresses  or  fax  numbers. 

(OMB) 

Office  of  Management  and  Budget, 
Attn:  Desk  Officer  for  .S.SA,  F'ax:  202- 
39.1-6974.  Email  addre.ss: 
OIBA_Snbmission@omh.eop.gov. 

(SSA) 

.Social  .Security  Admini.stnition. 
DCRDR,  Attn:  Reports  (Clearance 
Diiuctor,  107  Altmeyer  Building,  6401 
.Security  Blvd..  Baltimore.  MD  2123.1, 
Fax:  410-966-2830,  Email  address: 
OB.Beports.CIearance@ssa.gov. 
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1.  Tlio  information  collections  below 
are  pending  at  SSA.  SSA  will  submit 
them  to  OMH  within  (it)  days  from  the 
date  of  this  notice.  To  be  sure  we 
consider  your  comments,  we  must 
mceive  them  no  later  than  April  8.  2013. 
Individuals  can  obtain  copies  of  the 
collection  in.struments  by  writing  to  the 
above  email  addre.ss. 

1.  Cevtificutii  ofliasiwiisihility  for 
Wclfdiv  and  ('.aro  of  (Ihihi  \k)1  in 


Apj)li(:an1's  (inslodv — 20  (iFB  404.330. 
404.330-341  and  404. 343-404. 340— 
0000-0010.  Under  the  provisions  {)f  the 
Social  Security  Act  (Act),  non-custodial 
parents  who  are  filing  for  si)onse. 
mother,  or  father  Social  Security 
benefits  based  on  having  the  child  of  a 
numh(;r  hold(!r  or  worker  in  their  care 
must  meet  the  in-care  recpiirements  the 
Act  eliscusses.  The  in-care  ])rovision 
re(|uir(;s  claimants  have  an  entitled 


- -  ''  "  I 

child  under  age  1(>  or  disabled  in  their 
care.  SSA  uses  Form  SSA— 781, 

Certificate  of  Responsibility  for  Welfare 
and  Care  of  Child  in  Ap])licanl’s 
(aistodv,  to  determine  if  claimants  meet 
the  nKiuirement.  The  respondents  are 
applicants  for  spouse,  mother’s,  or 
father’s  Soc:ial  Securitv  benefits. 

Typo  of  Uocpiost:  Revision  of  an  OMH- 
approved  information  collection. 


Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

SSA-761  . 

14,000 

1 

10 

2,333 

2.  Roqnost  for  Chango  in  Tiino/Placo 
of  Disahilitv  Iloaring—20  CFR 
404.014(cl(2l  and  410.1414(c)(2)— 0000- 
0343.  At  the  reque.st  of  claimants  or 
their  representatives.  .SSA  schedules 
evidentiarv  hcxirings  at  the 
^consideration  level  for  claimants  of 
title  11  benefits  or  title  XYl  payments 

when  we  deny  their  claims  for  and  for  rescheduling  disability  hearings, 

disability.  When  claimants  or  their  Respondents  are  claimants  or  their 

rei)resentatives  find  they  are  unable  to  re])n5sentatives  who  wish  to  retpiest  a 

attend  the  scheduled  hearing,  they  change  in  the  time  or  ])lace  of  their 

complete  Form  .S.SA-7(it)  to  recpiest  a  hearing. 

change  in  time  or  iilace  of  the  hearing.  ,,,  ,  ,,  .  . 

oc  ^  .1  •  1  •  i-  /i7Jeo//fefJue.s/.  Revisionoian[jMB- 

.S.SA  uses  the  iniormation  as  a  basis  lor  '  ■'  ,, 

granting  or  denying  recpiests  for  changes  ='l>P'’nved  iniormation  collection. 

Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

SSA-769  . 

7,483 

1 

8 

998 

3.  luirnings  Rocord  Infonnalion — 20 
CFR  404. 301-404. 003  and  404.321- 
404.322-0000-0.105.  SSA  discox'enul  as 
many  as  70  percent  of  the  wage;  reports 
we  receive  for  children  under  age  seven 
are  actually  the  earnings  of  .someone 
other  than  the  child.  To  ensure  we 


credit  the  correct  person  with  the 
re])orted  earnings.  SSA  verifies  wage 
reports  for  childnm  under  age  .s(!ven 
with  the  children’s  em])loyer.s  bidore 
posting  to  the  earnings  nu.ord.  S.SA  u.scis 
Form  SSA-L3231-C1.  Retpiest  for 
Emjjloyer  Information,  for  this  purpose. 


The  respondents  are  emj)lovers  who 
rciport  earnings  for  children  under  age 
seven. 

Tvpo  of  Roqnost:  Revision  of  an  OMH- 
apjji’oved  information  collection. 


Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

SSA-L3231-C1  . 

20,000 

1 

10 

3,333 

4.  UVige  Roports  and  Ponsion 
Information — 20  CFR  422.122(h) — 0000- 
0547.  I’ension  plan  administrators 
annually  ilh;  ])ian  information  with  the 
Internal  Revenue  Service,  which  then 
forwards  the  iidormation  to  .SSA.  .S.SA 
maintains  and  organizes  this 
information  by  plan  number,  plan 


l)articipant’s  nam(!,  and  .Social  .Security 
number.  Under  .section  7  7.31  (uj  of  the 
Act,  j)ension  plan  partici|)ants  are 
entithul  to  nKpiest  this  information  from 
.S.SA.  The  Wage  Reports  and  Pemsion 
Information  nignlation,  20  CFR 
422.1 22(1)1  of  the  Code  of  Fodoral 
Rofiiilaiions.  stipnlat(!s  that  before  .S.SA 


disseminates  this  information,  the 
recjuestor  must  first  submit  a  written 
recpiest  with  identifying  information  to 
.S.SA.  The  resj)ondents  are  re(|uestors  of 
))ension  ))lan  information. 

Typo  of  Roquo.sl:  Extension  of  an 
OM13-aj)])roved  information  collection. 


Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

1 - 

Average 
burden  per 
response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

Requests  for  pension  plan  information . 

400 

1 

30 

200 

5.  Beneficiary  Inten'iew  and  Auditor^ 
Fonn—omiO-OfKW  — 
JusiJoctor  General 
'liroiigli  Fonn  SSA- 
Uie  Heiiefieiarv  Interview  and 
Auditor’s  (Jl)servation  fonn.  to 
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interview  beneficiaries  or  their 
•  epresentative  payees  to  determine  if  the 
payees  are  coinjdying  witli  their  duties 

fnd  responsibilities.  SSA  randomly 
sei(|cts  Supplemental  Seenritv  Income 
(SSI]  recipients  and  Social  Seenritv 


beneficiaries  who  have  repre.sentative 
payees  as  respondents  for  this 
collection. 

Type  aj  Beipiest:  Revision  of  an  OMH- 
approved  information  collection. 


Modality  of  completion 


SSA-322  . 


Number  of 
respondents 


Frequency  of 
response 


Average 
burden  per 
response 
(minutes) 


Estimated  total 
annual  burden 
(hours) 


.  SSA  .submitted  the  information 
collections  below  to  C)MI3  for  clearance 

oiir  comments  regarding  the 

information  collections  would  he  most 
n-sofn  il  OM13  and  SSA  receive  them  30 

days  from  the  date  of  this  publication 

I  o  he  sure  we  consider  yonr  comments, 
we  must  receive  them  no  later  than 
Miira,  1^2013.  In<livi,lu„l.s,:„„  „|,u,i„ 
i.oiJlns  of  tl,„  0MB  oloiininoo  |)iii:kaso.s 


by  writing  to 

^^F.BeportsXjIearanee@ssa  <>ov 
1.  Application  for  Widou^s  or 
idower  s  Insurance  Benefits — 20  ('FB 
-104.335-404.338.  &  404.003—0000- 
0004.  Since  SSA  needs  information  to 
make  a  formal  determination  for 
entit  ement  to  widow(er)’.s  benefits  we 
use  the  Form  SSA-10-I3K  to  determine 
uliether  an  apjilicant  meets  the 
statutory  and  regulatory  conditions  for 


Modality  of  completion 


SSA-10-BK  Paper  version 
SSA-10-BK  MCS  version 


Totals  . 


Number  of 
respondents 


5,000 

449,000 


2.  Statement  for  Determining 
Lontinning  Eligihnny  Supplemental 
Security  Income  Payment — 20  ('FB 
410^204-0000-0145.  SSA  uses  Form 
SSA-8202-I3K  to  conduct  low  and 
middle  error  profile  telejihone  or  face- 


hi-face  redeterminaf ion  interviews  with 
SSI  lecijnents  and  representative 
Jiayees.  The  information  SSA  collects 
(hiring  the  interview  is  nece.ssarv  to 
dotermine  whether  SSI  recipients  met 
and  continue  to  meet  all  sfatntorv  and 


Modality  of  completion 


out  it  lenient  to  \vidow(er)’s  title  II 
benefits.  SSA  employees  interview 
mdividnals  ajiplying  for  benefits  either 
acedo-face  or  via  telephone  and  enter 
the  information  on  the  paper  form  or 
^^vstem 

IM(,S)  The  respondents  are  applicants 
loi  widowforj’s 

Type  of  Beqne.st:  Revision  of  an  GMB- 
ajjjiroved  information  collection. 


Frequency  of 
response 


Average 
burden  per 
response 
(minutes) 


Estimated  total 
annual  burden 
(hours) 

1,250 

104,767 

106,017 


regnlatorv  re(|nirenienf.s  for  SSI 
nligihility  and  whether  they  received, 
and  are  still  receiving,  the  correct 
payment  amount. 

Type  o  f  Beipiest:  Revision  of  an  ()M13- 
approved  information  collection. 


Number  of 
respondents 


Frequency  of 
response 


SSA-8202-BK  . 

Modernized  SSI  Claims  System 


Average 
burden  per 
response 
(minutes) 


Estimated  total 
annual  burden 
(hours) 


3  i\otice  Begarding  Snh.stitntion  of 
I  in  tv  Upon  Death  of  Claimant— 

Becon. SI  derat  ion  of  Disahilitv 
Cessation— 20  CFB  404.017-404  021 
['"^410.1407-410.1421-0000-0351 

When  a  claimant  dies  before  we  make 
a  dolerimnalion  on  that  person’s  rerinest 
fm- mcon.sideration  of  a  di.sahility 


co.ssation,  SSA  .seeks  a  (jnalified 
snhstitiite  party  to  pursue  the  apjieal.  If 
SSA  locates  a  (pialified  substitute  iiartv. 
Ilui  agency  uses  Form  SSA-77()  to 
collect  information  about  whether  to 
pursue  or  withdraw  the  reconsideration 
minest.  VVe  use  this  information  as  the 
lia.sis  for  the  decision  to  continue  or 


discontmiie  with  the  appeals  process. 
Respondents  are  substitute  aiiplicants 
who  are  pursuing  a  reconsideration 
iccpiest  for  a  deceased  claimant. 

lype  of  Reipiest;  Revision  of  an  ()MI3- 
approved  information  collection. 


Modality  of  completion 


Number  of 
respondents 


Frequency  of 
response 


SSA-770 


Average 
burden  per 
response 
(minutes) 


Estimated  total 
annual  burden 
(hours) 


1,200 


1 


5 


100 
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Dalod:  l-'(;l)niary  4,  2013. 

FavK  I.ipsky, 

lirpoiis  CAtumnu'.e  Diivclor.  Social  Stfciirilv 
Adminisiralion. 

IKK  Doc.  2013-02727  2-(i-13;  K:4,t  anil 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  8180] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

summary:  Tlu!  iiifonnalion  regarding  the 
meeting  of  the  Advisory  Committee  on 
Historical  Dijilomatic  Documentation  on 
Feliruary  2.')-2(i  has  clianged  from  tliat 
provided  in  the  previous  Federal 
Regi.sler  Notice  at  78  FR  1298,  Januarv 
8.2013. 

The  (Committee's  sessions  in  the 
morning  and  afternoon  of  Mondav, 
Felirnary  2.'5.  2013  will  he  closed  in 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  (Committee  Act  (Fnh. 

L.  02-4()3).  The  agenda  calls  for 
discussions  of  agenf;y  declassificat ion 
ilecisions  concerning  the  Fore/gn 
Uohitions  series  and  other 
declassiiication  issues.  These  are 
matters  prop(;rlv  classified  and  not 
subject  to  public  discdosnre  under  .'i 
IJ.S.f].  5.'52l)(c)(l)  and  the  ])nl)lic  interest 
nupiires  that  such  activities  he  withheld 
from  disclosure. 

The  (Committee  will  meet  in  opim 
.session  from  10:1. '5  a.m.-ll:00  a.m.  on 
Tuesday.  Fehruary  20.  2013.  in  the 
Department  of  State.  2201  “C"  Street 
N\V..  Washington.  DC.  in  ('conference 
Room  120.'),  to  discuss  det:las.sification 
and  transfer  of  D(!j)artment  of  State 
records  to  the  National  Archives  and 
Records  Administration  and  the  status 
of  the  Foreign  Relations  series. 

Prior  notification  and  a  valid 
government-issued  photo  ID  (such  as 
driver’s  license.  j)ass]K)rt.  IJ.S. 
government  or  military  ID)  are  recpiired 
for  entrance  into  the  hnilding.  Members 
of  the  public  planning  to  attend  the 
meeting  on  Fehruary  2(),  2013,  RSVP  to 
Colby  Prevo.st,  Office  of  the  Hi.storian 
(202-()03-l  147)  no  later  than  Fehruary 
18,  2013.  When  re.s|)onding.  ])lea.se 
provide  date  of  birth,  valid  government- 
issued  photo  identification  nnmher  and 
type  (such  as  driver’s  license  ninnher/ 
state,  ])a.ss])ort  nnmher/conntry,  or  IJ..S. 
government  ID  lunnher/agency  or 
military  ID  nnmher/hranch),  and 
relevant  telejihone  nnmhers.  If  you 
cannot  provide  one  of  the  sjiecified 
forms  of  ID,  jilease  consult  with  (.olhy 
Pnivost  for  acceptable  alternative  forms 
of  picture  identification. 


In  addition,  any  retpiests  for 
niasonahle  ac:commodation  should  he 
made  no  later  than  Fehruary  18  for  the 
Fehruary  2l)th  meeting.  Riujnests  for 
reasonable  accommodation  received 
after  tho.si!  dates  will  he  considered,  hut 
might  he  imiiossihle  to  fulfill. 

Personal  data  is  nupiested  ]jnrsnant  to 
Public  haw  99-399  (Omnibus 
Diplomatic  .Security  and  Antiterrorism 
Act  of  198()).  as  amended;  Public  haw 
l()7-.'-)l)  (USA  PATRIOT  Act);  and 
Executive  Order  133,')l).  The  purpose  of 
the  collection  is  to  validate  the  identity 
of  individuals  who  (mter  De])artment 
facilities.  The  data  will  he  entered  into 
the  Visitor  Acce.ss  Control  .System 
(VAC.S-D)  database.  Please  see  the 
Security  Records  .System  of  Recorrls 
Notice  (.State-3())  at  htt\yJ / 
w’ww. state.gov/docinnents/organizat  ion/ 
10341  f). pdf.  for  additional  information. 

Questions  concerning  the  meeting 
should  he  directed  to  .Stej)hi!n  P. 
Randolph,  Executive  .Secretary, 

Advisory  (Committee  on  Historical 
Di])lomatic  Documentation,  De})artment 
of  .State,  Office  of  the  Hi.storian. 
Washington,  DC,.  2().')2(),  telephone  (202) 
()()3-1123.  (email  histon'@state.gov). 

Dated:  )aiuiarv  30.  2013. 

Stephen  1’.  Kandolph, 

Fsecalive  S(u:rel(nv.  Advisory  (loauaiitce  on 
Itisloricot.  Diplomatic  Docanmnlation. 
Department  of  State. 

II'K  Doi:.  2()i:i-027H0  I'iled  2-()-13:  K:4.")  iim| 
BILLING  CODE  4710-1 1-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Release  Airport  Property  at  the  Dallas/ 
Fort  Worth  International  Airport,  DFW 
Airport,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Request  of  Release  for 
Permanent  Easement  of  Airport 
Pro|)erty. 

SUMMARY:  The  FAA  ])ro]K).se.s  to  rule  and 
invite  public  comment  on  the  reipie.st 
for  permanent  easement  at  the  Dallas/ 
Fort  Worth  International  Aii’iiort  under 
the  jnovisions  of  .Section  12.')  of  the 
Wiaulell  H.  Ford  Aviation  Inve.stment 
Reform  Act  for  the  21st  (ienturv  (AIR 
21). 

DATES:  (Comments  must  be  received  on 
or  hiTore  March  11, 2013. 

ADDRESSES:  (Comments  on  this 
application  may  he  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Mike  Nicely,  Manager,  Federal  Aviation 


Administration,  .Southwest  Region, 
Airports  Division.  Texas  Airports 
Develoj)ment  Office,  A.SW-ti.'lO,  Fort 
Worth,  Texas  701 37-()0.'')0. 

In  addition,  one  co])y  of  anv 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  )eff  Fegan, 
Chief  Executive  Office,  at  the  following 
address:  Dallas/Fort  Worth  International 
Airport.  Executive  Office,  P.O.  Box 
019428,  DFW  Airport,  Texas  7.')201. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rodney  (dark,  .Senior  Program  Manager, 
Federal  Aviation  Administration,  Texas 
Airports  Development  (Jffice.  ASW- 
0.')1. 2001  Meacham  Boulevard.  Fort 
Worth,  'I’exas  70137-()0,')().  Telejihone: 
(817)  222-.'i0.'19,  email: 
Rodnev.CIark@faa.gov.  fax:  (817)  222- 
.')989. 

The  request  to  release  ])roj)erty  may 
be  reviewed  in  person  at  this  .same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  jiroperty  at  the  Dallas/Fort 
Worth  International  Airjiort  under  the 
provisions  of  the  AIR  21.  On  October  1. 

2012,  the  FAA  determined  that  the 
re(|uest  for  permanent  easement  at 
Dallas/Fort  Worth  International  Airport, 
submitted  bv  the  Airjiort,  met  the 
procedural  reipiirements  of  the  Federal 
Aviation  Regulations,  Part  1.').').  The 
FAA  may  ap])rove  the  request,  in  whole 
or  in  j)art.  no  later  than  March  31. 2013. 

The  following  is  a  brief  overview  of 
the  re(]ue.st: 

The  Dallas/Fort  Worth  International 
Airport  recpiests  the  release  for 
permanent  ea.sement  of  20.9048  acres  of 
non-aeronautical  airjiort  property.  The 
land  was  accpiired  by  the  (iities  of  Dallas 
and  Fort  \Yorth  for  n.se  as  an  airport. 

The  funds  generated  by  the  release  will 
b(!  used  to  improve  public  access  to  the 
Airport. 

Any  person  may  inspect  the  reejuest 
in  i)er.son  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

In  afldition.  any  jierson  may,  n])on 
recpiest,  inspect  the  a])i)lication,  notice 
and  other  documents  relevant  to  the 
a])i)lication  in  person  at  the  Dalla.s/Fort 
Worth  International  Airport,  telephone 
numher  (972)  973-.')2()(). 

Issued  in  Perl  Worth.  Texas  on  lannary  31, 

2013. 

Kelvin  L.  Soicn. 

Manager.  .'Mrports  Division. 

IFK  Doc.  20i;i-()2737  Filed  2-(i-13;  »:4r)  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

[Docket  Number  FRA-201 2-0099] 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System 

In  accordance  with  Part  235  cjf  Title 
4!)  (;o(le  ot  Federal  Regnlations  and  49 
D.S.C.  2()5()2(a),  this  document  provides 
the  i)ul)lic  notice  that  l)y  a  document 
dated  November  .30,  2012,  the  Noribik 
.Soutliern  Corporation  (N.S)  has 
])etitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance!  or  modification 
of  a  signal  system.  FRA  assigned  the 
jjetition  Dockcit  Number  FRA-2012- 
0099. 

Applicant:  Norfolk  Southern 
(iorjjoration.  Mr.  Brian  Syk(!s.  (ihief 
Fngineer  C&S  Engineering,  1200 
Peachtrcu!  Street  NE.,  Atlanta,  GA  30309. 

N.S  seciks  a])j)roval  of  the  pro])o.sed 
discontinuance  and  removal  of  the 
existing  control  points  and  cro.ssover 
switchcis  at  Sjjring  Lane.  Milej)ost  (MP) 

N  007.5.  and  Vera.  MP  N  003.9.  on  the 
Kenova  District  in  Portsmouth,  Oil.  A 
new  traffic  control  systcmi  control  point 
with  two  cros.sovers  will  he  created  near 
MP  N  008.0.  The  remaining  single 
switch  from  each  retired  control  point 
will  remain  as  a  hand-throw  switch.  N.S 
.seeks  to  make  thcise  propo.sed  changes  to 
modernize  its  signal  ecpiipment  and 
install  Positive  Train  Control. 

A  cojjy  of  the  jKitition.  as  well  as  any 
written  communications  conccirning  the 
petition,  is  available  for  review  online  at 
w’ww.rogulations.gov  i\nd  in  person  at 
the  U..S.  Department  of  Transportation’s 
(DOT)  Docked  (Ijjerations  Facility.  1200 
Ninv  Jersey  Ave.  SE..  \V12-140, 
Washington.  D(]  20590.  The  Dcjckcd 
Operations  Facility  is  ojien  from  9  a.m. 
to  5  p.m.,  Monday  through  Friday, 

(ixcept  Federal  Holidays. 

lntert!sted  parties  are  invited  to 
participate  in  these  ])roct!eding.s  by 
submitting  written  views,  data,  or 
comments.  I’RA  does  not  anticipate 
scheduling  a  public  hciaring  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  ])eriod  and 
specifv  the  basis  for  their  recpiest. 

All  communications  concerning  these 
jjroceedings  should  identify  the 
appropriate  docket  number  and  may  he 
submitted  by  any  of  the  following 
methods: 


•  Web  site:  http:// 

ww’w. regulations.gov.  Follow  the  onliiK! 
instructions  for  submitting  comments. 

•  F’o.v;  202-493-2251. 

•  Mail:  Docket  ()])eration.s  Facilitv. 
II..S.  Department  of  Tran.s])ortation.  1200 
New  jersey  Avenue  .SE.,  \V12-140, 
Washington.  DC  20590. 

•  Hand  Delivery:  1200  New  |(!rs(!y 
Avenue  .SE..  Room  W12— 140, 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Communications  received  by  March 
25,  2013  will  he  considered  hv  FRA 
before  final  action  is  taken,  (x)mments 
received  after  that  date  will  he 
considered  as  far  as  j)ractical)le. 

Anyone  is  able  to  search  tlu! 
electronic  form  of  any  written 
communications  and  comments 
received  into  any  of  our  dockets  by  tlu! 
name  of  the  individual  submitting  the 
comment  (or  signing  the  document,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  .See  http:// 
WWW. regulations.gov /^IprivacvNotice 
for  the  privacy  notice  of  regulations.gov 
or  intere.st(!d  particis  may  review  DOT’s 
complete  Privaev  Act  .Statement  in  the 
Federal  Register  i)nhlished  on  A])ril  11, 
2000  (05  FR  19477). 

Issiuul  in  Washinglon.  DC.  on  l'’(;l)niarv  4. 
201.3. 

Rolierl  C.  I.aiiby, 

Deputy  Associate  Adniinislidtor  for 
liegalotorv  and  Legislative  Operations. 

IKK  Ddc.  2()i;t-(l27()(i  Kil(!(l  am| 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  Number  FRA-2000-8267] 

Petition  for  Waiver  of  Compliance 

In  acc:ordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
this  document  ])rovides  the  public 
notice  that  by  a  document  dated  October 
15,  2012,  the  Oil  Creek  and  Titusville 
Lin(!s  (O(iTL)  has  ])etitioned  the  Federal 
Railroad  Administration  (FRA)  for  an 
extension  of  Waiver  Docket  Number 
FRA-2()()()-8287. 

.Specifically,  OCTL  .seeks  to  extend  a 
waiver  for  its  AL(X)  Model  S— 2 
locomotive.  Number  OCTL  85.  from  49 
CFR  223.11 — Heqairements  for  existing 
locomotives,  which  nicjnires  saf(!ty 
glazing  for  existing  locomotives. 

FRA  issued  the  initial  waiver  that 
granted  (KiTL  relief  on  June  18.  2002. 
and  FRA  extended  the  waiver  on 
October  12,  2007.  OCTL  85  has  been  out 
of  .service  since  March  2012.  The  type 
of  service  in  which  the  subject 


locomotive  will  he  used  has  not 
changed  since  the  original  waiver. 
Additionally.  OCTL  states  that  OCTL 
85’s  oj)eration.s  will  continue  to  remain 
limited  to  Titusville,  PA. 

A  copy  {)f  the  petition,  as  well  as  any 
written  commnnications  concerning  the 
p(!tition,  is  available  for  review  online  at 
www.regnlations.gov  and  in  person  at 
the  II. .S.  Department  of  Transportation’s 
(DO  T)  Docket  Operations  h’acility,  1200 
New  Jersey  Avenue  SE..  Wl  2-140, 
Washington,  DC  20590.  Tlu!  Docket 
Operations  Facility  is  open  from  9  a.m. 
to  5  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Interested  parties  are  invited  to 
partici])ate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  the.se  proceedings  .sinc:e 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  partv  desires 
an  oj)])ortnnity  for  oral  comment,  they 
should  notify  l'’RA.  in  writing,  before 
the  end  of  the  comment  ])eriod  and 
.si)ecifv  the  basis  for  their  recpiest. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  munher  and  may  he 
suhmitted  by  any  of  the  following 
methods: 

•  Web  site:  htti):// 

www.regnlations.gov/.  Follow  the  online 
instructions  for  submitting  comments. 

•  Ff/.v;  202-493-2251. 

•  A/(u7;  Docket  Operations  Facility. 

II. S.  Dej)artment  of  TransiJortation.  1200 
New  Jer.sey  Avenue  SIL.  Wl  2-140, 
Whishington.  DC  20590. 

•  Hand  Delivery:  1200  New  Jer.sey 
Avenue  .SE..  Room  W12-140. 
Wa.sliington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Communications  received  by  March 
25.  2013  will  he  considered  by  l^'RA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  he 
considered  as  far  as  practicable. 

Anyone  is  able  to  search  the 
electronic  form  of  anv  written 
communications  and  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  document,  if 
siihiuitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  .See  http:// 
www.regnlat  ions. gov/#  IprivaevNot  ice 
for  the  privacy  notice  of  regulations.gov 
or  interested  parties  may  review  DOT’s 
complete  Privacy  Act  Statement  in  the 
FAideral  Register  j)uhli.shed  on  April  11, 
2()()()  (85  FR  19477). 
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IssiumI  in  Wiisliington.  D('..  on  Mihruary  4. 
2013. 

Kdliorl  l.auliy, 

Drpiity  AsNocidIt;  Adminislrdlorfor 
lidydldlon’  diul  Ldiiisldliva  Operdtions. 

IKK  I)(h;.  2(113-02770  l  iird  2-0-13:  0:4ri  ain| 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  Number  FRA-201 2-0081] 

Petition  for  Waiver  of  Compliance 

In  accordance  witli  Part  211  ot  Title 
49  (lode  of  Federal  Regulations  (CIFR). 
this  docuinent  jirovides  the  public 
notice  that  by  a  docuinent  dated 
Sejitemher  25.  2012.  the  Kiski  |unction 
Railroad  (K)R)  has  petitioned  the 
luKleral  Railroad  Administration  (FRA) 
for  a  waiver  of  compliance  from  certain 
provisions  of  the  Federal  railroad  safety 
regulations  contained  at  49  CFR  part 
223  (Safety  (Hazing  Standard.s — 
Locomotives,  Pa.ssenger  Cars  and 
Cabooses).  FRA  assigned  the  jietition 
Docket  Number  FRA-2()1 2-0081 . 

K)R  has  petitioned  FRA  for  a  waiver 
to  operate  jiassenger  excursion 
e(]uipnient  on  the  entire  length  of  its 
existing  railroad  without  compliant  FRA 
.safety  glazing,  as  nupiired  by  49  CFR 
part  223.  KIR  was  previously  granted  a 
waiver  by  FRA  to  operate  this 
e(pii])ment  on  its  hagdad  Line  between 
.Schenley  and  Leeclihurg,  PA.  in  Docket 
Number  RSCM-96-1 1 .  K)R  recently 
exjianded  its  operations  and  added  7 
additional  miles  of  track  between 
Schenley.  PA.  and  Ford  City,  with  the 
assistance  of  State  and  Federal  funding. 
K)R  has  designated  this  rail  .segment  as 
the  Allegheny  Line.  The  Allegheny 
Line’s  maximum  authorized  speed  is  25 
m])h.  and  it  comjilies  with  FRA  Cla.ss  2 
track  standards.  The  Bagdad  Line’s 
maximum  authorized  speed  remains  at 
10  niph. 

KIR  reque.sts  a  pcirmanent  waiver  of 
compliance  from  the  glazing 
nuiuiniimmts  scit  forth  in  49  (iFR  part 
223  for  one  locomotive,  one  j)a.sseng(;r 
car.  and  three  cahooscLs — all  of  which 
are  currently  (H]uip])ed  with 
.shatterj)roof  safety  glass.  Locomotive 
K)R  7135,  an  AL(X)  S-1  diesel  electric 
(itiO  HP,  was  built  in  1943  as  IJ.S.  Navv 
7135.  Pa.ssenger  (Xiach  KjR  1154  was 
built  in  the  1920.S  for  the  (Xmtral 
Railroad  of  New  lersey.  Caboose  K)R 
200  was  built  in  the  IttOOs  for  the  New 
York  Central  Railroad.  (Xihoose  K|R  5, 
which  is  a  widow  caboose,  was  built  for 
the  Pittsburgh  and  Lake  Erie  Railroad, 
(^aboo.se  K)R  4.  a  cupola  caboo.se,  was 
built  in  1958  for  the  Norfolk  and 


Western  Railroad.  K)R  is  nMpuisting  this 
relief  due  to  the  ])robibitive  cost 
involved  in  retrofitting  this  (upiipment 
with  F'RA-c(!rtifi(Ht  glazing. 

A  copy  of  the  petition,  as  well  as  any 
written  communications  concerning  the 
])(;tition,  is  available  for  nwiew  online  at 
www.ivduldtions.^ov  and  in  person  at 
the  l)..S.  Department  of  Tran.s])ortation’s 
(DOT)  Dock(!t  ()i)erations  Facility.  1200 
New  jersey  Avenue  Slv,  VV12-140. 
Washington,  IXi  2055)0.  The  Docket 
Operations  Facility  is  open  from  5)  a.m. 
to  5  p.m.,  Monday  through  Fridav, 
except  Imderal  Holidays. 

Interfisted  ])arties  are  invited  to 
participate  in  these  proceedings  by 
submitting  WTitten  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  ])ublic  bearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
bearing.  If  any  interci.sted  party  desires 
an  op|)ortunity  for  oral  comment,  tb(;y 
should  notify  F'RA,  in  writing,  before 
the  end  of  tin;  comment  period  and 
.s])ecify  the  basis  for  their  recpiest. 

All  communications  concmning  tbe.se 
proceedings  should  identifv  the 
approi)riate  dockiit  number  and  may  hi; 
submitted  by  any  of  the  following 
methods; 

•  Wdh  siid:  http:// 

W  W  W. I'dgiildt ions.gov/.  lYillow  the  online 
instructions  for  submitting  comments. 

•  Fo.v;  202-49.3-2251. 

•  A'/a//.- Docket  ()j)(;ration.s  Facility. 
U.S.  Department  of  Transportation,  1200 
New  jersey  Avenue  SE.,  \V12-140. 
Washington,  D(’>  2055)0. 

•  Hand  Dalivarv:  1 200  New  jersey 
Avenue  .SE.,  Room  Wl  2-140, 
Washington.  D("  2055)0,  between  5)  a.m. 
and  5  ]).m.,  Monday  through  Friday, 
exce])t  Federal  Holidav.s. 

(Communications  received  by  March 
25,  2013  will  be  considered  bv  FRA 
before  final  action  is  taken.  (Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable. 

Anyone  is  able  to  search  the 
ebictronic  form  of  any  written 
communications  and  comments 
r(!ceived  into  anv  of  our  dockets  bv  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  document,  if 
submitted  on  behalf  of  an  as.sociation, 
busine.ss,  labor  union,  (!tc.).  .See  http:// 
WWW. ragnlat  ions.gov/tt  IprivacyNot  ice 
for  the  jirivacy  notice  of  rcigulations.gov 
or  int(!rested  ])arties  may  review  DOT’s 
com])lete  Privacy  Act  Statement  in  the 
Federal  Register  publisbcul  on  April  11. 
2000  (65  FR  15)477). 


tssiiiul  in  Wasliiiigton,  DCC.  on  l-'otiriiarv  4. 
2013. 

Kolna  t  (C.  Laiiby, 

Deputv  Associdte  Adniinisirdtor  for 
Itegdidlorv  and  Legishilive  Oixnalions. 

Il'K  Doc.  2013-03771  I'ilcd  2-0-13;  it:4.''>  anil 
BILLING  CODE  4910-06-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  Number  FRA-2006-24812] 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
45)  (Code  of  f’ederal  Regulations  ((CF’R), 
this  document  provides  the  public 
notice  that  by  a  document  dated  Ii>lyl3, 
2012.  the  Blsi.SF  Railway  (BN.SF')  lias 
lietitioned  the  F’ederal  Railroad 
Administration  (FRA)  for  a  waiver  of 
compliance  from  certain  provisions  of 
the  Federal  railroad  safety  regulations 
contained  at  45)  (CFR  jiart  232 — Brake 
.System  .Safety  .Standards  for  F’reigbt  and 
Other  Non-Pas.senger  Trains  and 
E(|uii)ment,  End-of-Train  Devices.  FRA 
assigned  the  petition  Docket  Number 
FRA-2()()6-24812. 

BN.SF  seeks  a  waiver  of  comiiliance 
from  certain  reciuirements  of  45)  (CFR 
])art  232.  .S])ecifically,  BN.SF  recpiests  to 
exjiand  the  scojie  of  the  existing  waiver 
that  granted  relief  from  the  maximum 
mileage  and  ins])ection  recpiirements 
specified  by  45)  (Cf’R  232.213 — Extended 
hold  twnns.  for  certain  trains  identified 
in  Exhibit  A  to  its  )ulv  13.  2012, 
petition.  These  trains  originate  at 
various  Powder  River  Basin  coal  mines 
and  terminate  at  the  following  locations: 
Isugen,  NE;  Becker.  MN;  Breckenridge, 
MN;  Dilwortb,  MN:  Harrington,  TX;  and 
Holcomb.  KS. 

Given  the  increased  demand  for  coal 
by  the  utility  industry,  BN.SF  believes 
that  granting  this  relief  will  relieve 
conge.stion  while  maintaining  bigb- 
(]uality  ins])ection.s.  'I’be  railroad  also 
believes  that  the  waiver’s  (ixjianded 
scojie  will  not  compromi.se  railroad 
.safety. 

In  support  of  the  expanded  scope  of 
the  existing  waiver,  BN.SF’s  petition 
further  states  that  the  additional 
extended  haul  trains  modestly  exceed 
the  l,5()()-mile  extended  haul  threshold. 
As  the  trains  covered  by  this  recpiest  are 
the  very  same  type  of  e(iui])ment  as  the 
trains  that  are  ju'esently  subject  to  this 
waiver.  BN.SF’  believes  that  there  is  no 
antici])ated  deviation  from  the  current 
high  level  of  safety. 

A  co])y  of  the  jietition,  as  well  as  any 
written  communications  concerning  the 
Jietition.  is  available  for  review  online  at 
www.regnhdions.gov  and  in  person  at 
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the  IJ.S.  D(:|)artimait  of  Transportation’s 
(DOT)  Docket  Operations  Facility.  1200 
New  Jersey  Avenue  .SF.,  \V1 2-140, 
Washington,  DC',  20t>90.  Tlie  Docket 
Operations  Facility  is  optni  from  9  a.m. 
to  ]).in.,  Monday  through  Friday, 
except  l-'etleral  Holidays. 

Interested  jiarties  an;  invited  to 
l)articipate  in  these  proceedings  hy 
submitting  written  views,  data,  or 
comments.  FRA  do(!s  not  antic:ij)ate 
scheduling  a  jjuhlic  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  a])j)ear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  recpiest. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  and  may  he 
submitted  by  any  of  the  following 
methods; 

•  IFoh  site:  http:// 

www.reguhitions.gov/.  Follow  the  oidine 
instructions  for  submitting  comments. 

•  Fu.v;  2()2-493-22.'il. 

•  jV/o//;  Docket  Opcnations  Facility. 

II. S.  Department  of  Transportation,  1200 
N(nv  jer.sey  Avenue  SE..  \V1 2-140, 
Washington,  DCl  20.'590. 

•  Hand  Delivery:  1200  New  jersey 
Avenue  SE.,  Room  W12-140. 
Wa.shington,  DCi  20390.  between  9  a.m. 
and  3  p.m.,  Monday  through  Friday, 
(!xce])t  Federal  flolidays. 

(iommunications  rec:eiyed  hy  March 
23,  2013  will  he  considered  hy  FRA 
hid’ore  final  action  is  taken.  Ciomments 
received  after  that  date  will  he 
considered  as  far  as  jjracticahle. 

Anyone  is  able  to  search  the 
ehictronic  form  of  any  written 
communications  and  comments 
received  into  any  of  our  dockets  hv  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  document,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  See  http:// 
WWW. re^ulat  ions. ^ov/#!privacvNot  ice 
for  the  privacy  notice  ofregulations.gov 
or  interested  j)arties  may  nn  iew  DOT’s 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  A])ril  11. 
2900  (03  FR  19477). 

Issiuui  in  Washington,  DC,  on  F(!l)i  naiy  4, 
2013. 

Rolierl  C.  Laiiliy, 

Deputy  Associate  Administrator  for 
Itefnilatory  and  Le<iislative  Opendions. 

II'R  Odc.  20i:i-()27(i<)  Filed  2-(i-i;i:  (1:4.')  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  AB  1103X] 

Rusk  County  Rural  Rail  District — 
Abandonment  Exemption — in  Rusk 
County,  TX 

On  January  18,  2013,  the  Rusk  C’.ounty 
Rural  Rail  Di.strict  (RORRD)  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  ll.S.O.  10302 
for  exemiJtion  from  the  prior  approval 
reciuirements  of  49  ll.S.C.  105)03  to 
abandon  a  0.5)-mile  i)ortion  of  its 
Henderson-Overton  Bram:h  Spur, 
between  milepo.st  13.2  and  milepost 
10.1,  in  Rusk  (iounty.  TX  (the  Line).  The 
Line  traverses  II. S.  Postal  Service  Zip 
('ode  73032.  I’here  are  no  stations  on 
the  Line. 

RCRRD  states  that,  ha.sed  on 
information  in  its  |)o.s.se.ssion,  the  Line 
contains  no  federally  granted  rights-of- 
way.  Any  documentation  in  RCRRD's 
possession  will  l)e  made  available  to 
those  reciue.sting  it. 

Tlu;  interest  of  railroad  employeiis 
will  he  i)rotected  by  the  conditions  set 
forth  in  Oreeon  Short  Line  I  tail  road — 
Ahandoninent  Portion  (ioshen  Branch 
Between  Firth  (r  Annnon,  in  Binghain  (r 
Bonneville  (loindies,  Id(dn),  300  l.Ci.C. 

91  (15)79). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  45)  ll.S.C',.  10302(1)).  A  final 
decision  will  he  issued  no  later  than 
May  8.  2013. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1132.27(h)(2)  will 
he  due  no  later  than  May  18,  2013.  or 
10  days  after  .service  of  a  decision 
granting  the  petition  for  exemption, 
whichever  occurs  sooner.  Each  OFA 
must  l)e  accomjianied  by  a  $1,000  filing 
fee.  See  49  CFR  1002.2(f)(23). 

All  interested  persons  should  he 
aware  that,  following  the  ahamlonment 
of  rail  service  and  salvage  of  the  Line, 
the  Line  may  he  .suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  fora  public  use  condition  under 
45)  CFR  1132.28  or  for  trail  u.se/rail 
hanking  under  49  CFR  1132.25)  will  he 
due  no  later  than  February  27,  2013. 
Each  trail  u.se  re(iuest  mu.st  l)e 
accom])anled  hy  a  $230  filing  fee.  See  45) 
CFR  1002.2(f)(27). 

All  filings  in  respon.se  to  this  notice 
mu.st  refer  to  Docket  No.  AB  1103X  and 
must  he  .sent  to:  (1 )  Surface 
'rransj)ortation  Board,  393  E  Street  SW.. 
Wa.shington,  DC  20423-0001 ;  and  (2)  C. 
Brian  Ca.ssidy  and  Lori  Fixley  Winland, 
Locke  Lord  LLP,  100  Congress  Avenue, 
Suite  300,  Austin,  TX  78701.  Replies  to 


the  petition  are  due  on  or  before 
February  27,  201 3. 

Persons  .seeking  further  information 
concerning  abandonment  })rocedure.s 
may  contact  the  Board’s  Office  of  Public 
A.ssistance,  Covernmental  Affairs  and 
Compliance  at  (202)  243-0238  or  refer 
to  the  full  ahandoninent  or 
di.scontinuance  regulations  at  45)  Cf’R 
1132.  Questions  c.oncerning 
environmental  issues  may  lie  directed  to 
the  Board’s  Office  of  Environmental 
Analysis  (OEA)  at  (202)  243-0303. 
lAssistaniie  for  the  hearing  imjiaired  is 
available  through  the  Federal 
Information  Relay  Service  (k’IRS)  at  1- 
800-877-8339.1  ’ 

An  environmentaJ  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
nec.essary)  prejiared  hy  OEA  will  he 
.served  upon  all  parties  of  record  and 
uijon  any  agencies  or  other  ])erson.s  who 
comment  during  its  jireparation.  Other 
intere.sted  jier.sons  may  contact  OEA  to 
obtain  a  co])y  of  the  EA  (or  ELS).  It  is 
antici])ated  that  the  EA  (or  ELS)  in  this 
proceeding  will  he  made  available  on  or 
about  f'chruarv  12,  2013,  and  that 
comments  will  he  due  on  or  about 
March  4,  2013. 

Board  decisions  and  notices  are 
available  on  our  Wei)  site  at 
www.sth.dot.f’ov. 

Decided:  Fel)riiarv  4.  2013. 

By  the  Board.  Racliel  D.  (’.anii)l)elL 
Director.  Office  of  Proceedings. 

Derrick  y\.  (lardiier. 

Clearance  CI(nk. 

IFR  Doc.  2()i:i-()277<)  Filed  2-(>-i:i:  a:4.''>  iini| 
BILLING  CODE  4915-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-NEW] 

Proposed  Information  Collection 
(Conduct  the  Point-of-Care  Research 
Questionnaire)  Activity:  Comment 
Request 

AGENCY:  Veterans  Health 
Admini.stration.  Dejiartment  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  hy  the  agency.  Under  the 
Pajierwork  Reduction  Act  (PRA)  of 
15)93,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  ])ropo.sed  collection  of 
information,  including  each  j)ropo.sed 
new  collection,  and  allow  00  days  for 
public  comment  in  response  to  the 
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notice.  Thi.s  notice  .solicits  comments  on 
information  needed  to  develop  and 
implement  a  new  rescuirch  protocol  in 
the  VA. 

DATES:  Written  comments  and 
recommendations  on  the  ])roposed 
collection  of  information  should  he 
received  on  or  In'fore  April  H,  2013. 
ADDRESSES:  Snhmit  written  c:omments 
on  the  collection  of  information  through 
I'ed(!ral  Docked  Management  System 
(FDMS)  at  WWW  .lioguldt ions,  or  to 
(lynthia  Harvey-Pryor.  Vetenans  Health 
Admini.stration  (1()P713FP).  Dej)artment 
of  Veterans  Affairs.  Hit)  Vermont 
Avenue  N\V..  Washington.  D(]  20420:  or 
email:  (:vnthi(i.h(nwv-iJrvoi'@v(i.t>ov. 
Please  refer  to  "OMB  Coiitrol  N().  2‘)00- 
NfAV  ((k)ndiict  the  Point -of-Ckire 
Research  Que.stionnaire)"  in  any 
correspondence.  During  the  comment 
period,  comments  may  he  viewetl  online 
through  the  FDMS. 

FOR  FURTHER  INFORMATION  CONTACT: 
(Anthia  Harvey-Prvor  (202)  401-5870  or 
FAX  (202)  273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pnh.  L.  104-13:44  U.S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  from  OMB  for  each 
collection  of  information  thev  conduct 


or  sponsor.  This  recpiesl  for  comment  is 
being  made  pursuant  to  Sei;tion 
3500(c)(2)(A)  of  the  PRA. 

With  respcict  to  the  following 
collection  of  information.  VH.A  invites 
comments  on:  (1)  Whidher  the  propo.sed 
collection  of  information  is  uece.ssarv 
for  the  pro])er  performance  of  VI 1  A’s 
functions,  including  whetlun-  the 
information  will  have  juactical  utility: 
(2)  the  accuracy  of  VllA’s  estimate  of 
the  burden  of  the  propo.sed  coll(;ction  of 
information:  (3)  ways  to  (mhance  the 
(piality.  utility,  and  clarity  of  the 
information  to  he  colhuited:  and  (4) 
ways  to  minimize  the  burden  of  the 
ct)llection  of  information  on 
resj)ondents,  including  through  the  use 
of  automated  collection  techui(|ues  or 
the  use  of  other  forms  of  information 
technology. 

77//e;  Conduct  the  Point-of-Care 
Research  Questionnaire,  VA  Form  10- 
0557. 

OMB  Control  Ninnhor:  2900-NEW 
(("onduct  the  Point-of-Care  Research 
Questionnaire). 

Tv{)o  of  Hoviow:  New  collection. 

Ahst met :T\m  data  collected  on  VA 
Form  10-0557  will  he  used  as  a  grant  to 
evaluate  patient  and  provider  attitudes 
and  willingness  to  ])articipat(!  in  Point- 


of-Car(!  R(;search  (POC-R).  POC-R  is  an 
intermediary  a])j)roach  to  bridge  the  gap 
between  clinical  trials  and  observation 
.studies,  'file  PCKl-R  ])rovides  a  ])otential 
mechanism  for  improving  the  breadth 
and  signific.ant  of  clinical  research 
])rograms  in  VA.  The  objectives  of  this 
.study  are  twofold:  (1)  idtmtifv  tlu; 
harriers  and  facilitators  to  adoption  of  a 
Point-of-care  research  innovation 
|)rogram  by  assessing  the  i)erce])tion.s 
and  attitudes  of  ])atient.s:  and  (2) 
])roduce  guidelines  for  VOIA  regarding 
imj)lementation  of  POC-R. 

Affected  Public:  Individuals  or 
Households. 

Hstiinated  Annual  Burden:  2.(){K) 
hours. 

E.sti mated  Average  Barden  Per 
Respondent:  15  minutes. 

Precinenev  of  Besjumse:  Annually. 

Estimated  Xhimber  of  Respondents: 
8.()()(). 

Dated:  Kelaiiarv  1. 20i:t. 

llx’  direction  of  tli(!  .Siicrelarv. 

William  F.  Russo, 

Deputy  Director.  Office  of  Regulations  Policy 
and  .Munugeinent.  Office  ofdeneral  Ooimsel, 
Department  of  \'eter(ms  A  ffairs. 

|1  K  Doc.  I’iUul  ain| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  241 

[EPA-HQ-OAR-2003-0119  and  EPA-HQ- 
RCRA  2008-0329;  FRL-9764-1] 

RIN  2060-AR15  and  2050-AG44 

Commercial  and  Industrial  Solid  Waste 
Incineration  Units:  Reconsideration 
and  Final  Amendments;  Non- 
Hazardous  Secondary  Materials  That 
Are  Solid  Waste 

AGENCY:  Knvironnieiital  I’rotection 
Ag(!iu;y. 

ACTION:  Final  rule;  notice  of  final  action 
on  reconsideration. 

SUMMARY:  This  action  sets  forth  the 
Id’A's  final  decision  on  the  issues  for 
which  it  granted  reconsideration  in 
Deceinher  2011.  which  pertain  to  certain 
aspects  of  the  March  21.  2011.  final  rule 
titled  “Standards  of  I’erfonnance  for 
New  Stationary  Sources  and  Emissions 
Gnichilines  for  Exi.sting  Sources: 
(Commercial  and  Industrial  Solid  Waste 
Incineration  Units"  ((CISWl  rule).  This 
action  also  includes  our  final  decision 
to  deny  the  recpiests  for  reconsideration 
with  respect  to  all  issues  raised  in  the 
|)etitions  for  reconsideration  of  the  final 
commercial  and  industrial  solid  waste 
inciiKiration  rule  for  which  w(‘  did  not 
grant  reconsideration.  Among  other 
things,  this  final  action  establishes 
effectiye  dates  for  the  standards  and 
makes  teclniical  corrections  to  the  final 
rule  to  clarify  definitions,  references. 
applii:ahility  and  compliance  issues.  In 
addition,  the  EFA  is  issuing  final 
amendments  to  the  regulations  that 
were  codified  by  the  Non-Uazardous 
.Secondary  Materials  rule  (NHSM  rule). 
Originally  promulgated  on  March  21. 
2011.  the  non-hazardous  secondary 
materials  rule  jiroyides  the  standards 
and  procedures  for  identifying  whether 
non-hazardous  secondary  materials  are 
.solid  waste  under  the  Resource 
Conserx  ation  and  Recoyery  Act  when 
used  as  fuels  or  ingredients  in 
comhnstion  units.  The  purpose  of  these 
amendments  is  to  clarify  several 
provisions  in  order  to  implement  the 
non-hazardous  secondary  materials  ride 
as  the  agency  originally  intended. 

DATES:  rhe  May  18.  2011  (70  FR  28002). 
delay  of  the  effective  date  amending 
suhparts  (XXXi  and  DDDU  at  70  FR 
l.''i703  (March  21. 2011)  is  lifted 
February  7.  2013.  The  amendments  in 
this  rule  to  40  CFR  part  00.  suhpart 
DIJDD.  are  effective  February  7.  2013. 
and  to  40  (iFR  jiart  00.  snbpart  (XXXi. 
are  effectiv’e  August  7.  2013.  The 
amendments  in  this  rule  to  40  (TR  jiart 


241  are  effective  April  8.  2013.  The 
incorporation  by  reference  of  certain 
])nhlications  listed  in  that  ride  is 
effective  February  7.  2013. 
addresses:  The  ERA  established  a 
single  docket  under  Docket  ID  Number 
EFA-1  lQ-()AR-2003-01 10  for  this 
action  on  the  commercial  and  industrial 
solid  waste  incineration  rule.  The  Id’A 
also  e.stahlished  a  single  docket  under 
Docket  ID  Number  EFA-1  IQ-RCRA- 
2008-0320  for  this  action  on  the  non- 
hazardons  .secondary  materials  rule.  All 
documents  in  the  docket  are  listed  in 
the  http:/ /www.iv.gulations.'^ov  index. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g..  confidential  business  information 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  cojiyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Fuhlicly  available  docket 
materials  are  available  either 
electronically  in  http:// 

\v\\  \\’.iv^iiI(itions.;^ov  or  in  hard  cojiv  at 
the  EFA  Docket  Center.  EFA  West 
Building.  Room  3334.  1301  (Constitution 
Ave.  NW..  Whishington.  D(C.  The  Fuhlic 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Fridav'. 
excluding  legal  holidays.  'Fhe  tele|)hone 
numher  for  the  Fuhlic  Reading  Room  is 
(202)  .100-1744  and  the  tele])hone 
numher  for  the  Docket  (Center  is  (202) 
.100-1 742. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
commercial  and  industrial  solid  waste 
incineration  reconsideration  and  final 
amendments,  contact  Ms.  Toni  (ones. 
Fuels  and  Incineration  Croup.  Sector 
Folicies  and  Frograms  Division  (E143- 
01).  Environmental  Frotection  Agency. 
Re.search  Triangle  Fark.  North  Carolina 
27711;  telephone  numher:  (919)  141- 
0310;  fax  number:  (919)  141-3470; 
email  address:  joiifis.toni@Hp(i.gov,  or 
Ms.  Amy  Hambrick.  Fuels  and 
Incineration  Croiij).  Sector  Folicies  and 
I’rograms  Division  (E143-01). 
Environmental  Frotection  Agency. 
Re.search  Triangle  Fark.  North  (Carolina 
27711;  telephone  numher:  (919)  141- 
0904:  fax  numher:  (919)  .141-3470; 
email  address:  /?r;m/»m;A.umv'@epu.go\'. 

For  further  information  regarding  the 
Non-Hazardous  .Secondary  Materials 
final  rule,  contact  Mr.  (Ceorge  Fai.son. 
Frogram  Implementation  and 
Information  Division.  Office  of  Resource 
CCon.servation  and  Recov'ery.  1303F. 
Environmental  Frotection  Agency.  Ariel 
Rios  Building,  1200  Feimsylvania 
Avenue  NW..  Whishington.  D(C  204()0- 
0002;  telephone  number:  703-301-7012; 
fax  number:  703-308-0109;  email 
address:  faison.g(!orge@f^p(i.gov. 


1.  Organization  of  This  Document 

The  following  outline  is  provided  to 
aid  in  locating  information  in  this 
preamble. 

I.  Organization  of 'I'liis  Docinnenl 
A.  .Snpplianenlarv  Information 

8.  Does  lliis  action  apply  to  nu!? 

When;  can  I  got  a  co|)v  of  this 
(locninent? 

I).  )u(licial  Review 
I'C.  I'Cxecntive  .Summary 

II.  (CI.SWI  Reconsideration  and  Final  Rule 

A.  Background  Information 

1.  Wliat  is  tlie  Idstorv  of  the  (CI.SWI 
standards? 

2.  How  is  tlie  definition  of  solid  waste 
addressed  in  the  final  (CI.SWI  rule? 

3.  What  is  llie  relationsliip  txjtween  this 
rnh;  and  othm’  comlnistion  rules? 

4.  What  is  the  resjionse  to  tlu;  vacatur  of 
effective  dates? 

B.  .Summary  of  This  Final  Rule 

1.  .Suhcategories  of /Xffectinl  Units  and 
Emission  .Standards 

2.  Fuel  .Switcliing  Provisions 

3.  llefinilions  of  (Cyclonic  Burn  Barrels. 
Burn-off  Ovens.  .Soil  Treatment  Ihiits. 
I.ahoratorv  Analysis  Units  and  .Space 

I leaters 

4.  Affirmative  Defense  for  Malfunction 
Events 

.1.  Oxygen  (Correction  Re(|uirements  and 
(CO  Monitoring  Reiinirements 
1).  Fnll-load  .Stac.k  Test  Reipiirmnent  for  (CO 
(Couphid  With  (Continuous  (T  Monitoring 

7.  Non-detect  Methodology  Using  Three 
Times  tlu;  Diitection  Eev'el 

8.  Didinitions  for  Foundry  Sand  Thermal 
R(u:lamation  Unit  and  (Chemical 
R(H:overv  Unit 

9.  Definition  of  (Contained  (Caseous 
Material 

to.  Parametric  Monitoring  I’rovisions  for 
Additional  (Control  Device  Tyiies 
tl.  Particulate  Matter  (Continuous 
Monitoring  Provisions  for  Large  ERUs 
and  Wasle-hurning  Kilns 

12.  Revised  Definition  of  Waste-hnrning 
Kiln 

13.  Revised  Definition  of  Solid  Waste 

14.  (Compliance  Dates 

1.1.  Revisiul  New  .Sourc:e  Performance 
.Standards 

(C.  .Summary  of  Signifii:anl  (Changes  .Since 
Pro])osal 

1.  Revision  of  the  .Suhcategories 

2.  Revisions  to  the  Monitoring 
Requirements 

3.  Oxygen  Monitoring  Re(|uirements 

4.  Removal  of  the  Definition  of 
1  lomogeneous  Waste 

1.  Non-detect  Methodology  Using 'Three 
'Times  the  Detection  L(;vel 
t).  Parametric  Monitoring  for  Additional 
(Control  Device  'Types 

7.  Particulate  Mattm' (Continuous 
Monitoring  Provisions  for  Large  t'CRUs 
and  Wasle-hurning  Kilns 

8.  (Compliance  Dates 

!).  Definition  of  Wastii-hurning  Kiln 

10.  Exemiition  for  Other  Solid  Waste 
Incineration  (OSWI)  Units 

D.  'Technical  (Corrections  and  (Clarifications 

E.  Major  Public  (Comments  and  Responsiis 
F’.  What  otluir  actions  are  we  taking? 
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(;.  Whal  an;  Ilia  impacts  associated  with 
tlu;  amcndmaiits? 

1.  Wliat  arc  the  |)rimary  air  iinjiacts? 

2.  What  are  tlu;  water  and  solid  waste 
im])actsV 

a.  What  are  the  energy  impacts? 

4.  What  are  the  secondary  air  impacts? 

.'i.  What  are  the  cost  and  economic 
iinjiacts? 

(i.  What  are  the  henelits? 

III.  NIISM  I'lnal  Revisions 
A.  Stalntorv  Anthoritv 
8.  NIISM  ihde  History 

C. .  Introduction — .Summary  of  Regulations 

Heing  finalized 

1.  Revised  Definitions 

a.  (dean  Ciellulosic  Hiomass 
1).  Cdmtaminants 

c.  Rstahlished  Tire  (Collection  Programs 
(I.  Resinated  Wood 

2.  (Contaminant  Legitimaev  (Criterion  for 
NlhSM  Used  as  Fuels 

3.  (Categorical  Non-Waste  Determinations 
for  .S|)ecific  NlhSM  Used  as  I'liels 

a.  .Scrap  Tires 

I).  Resinated  Wood 

c.  (Coal  Refuse 

(1.  Pul|)  and  Paper  .Sludge 

4.  Rulemaking  Petition  Process  for  Other 
(Categorical  Non-Waste  Determinations 
(41)  (CFR  241.4(1))) 

a.  .Streamlining  of  the  40  (CF'R  24  1.3(c) 
Non-Waste  Determination  Petition 
Process 

fi.  Revised  Introductory  Te.xt  for  40  (CFR 
241.3(a) 

D.  (Comments  on  the  Proposed  Rule  and 
Rationale  for  Final  Decisions 

1.  Revised  Definitions 

a.  (Clean  (Cellulosic  Hiomass 
I).  (Contaminants 

c.  I'Cstahlished  Tire  (Collection  Programs 

2.  (Contaminant  hegitimaev  (Criterion  for 
NlhSMs  Used  as  Fuels 

a.  (Ceneral  (Comments  on  the  Revised 
(Contaminant  hegitimaev  (Criterion 
I).  (Crouping  of  (Contaminants 

c.  Meaning  of  Designed  to  Hum 

d.  (Contaminant  (Comijarisons  Allowed 

3.  (Categorical  Non-Waste  Determinations 
for  .Specific  NlhSM  Used  as  Fuels 

a.  Scraj)  Tires 
h.  Resinated  Wood 

4.  Rulemaking  Petition  Process  for  Other 
(Categorical  Non-Waste  Determinations 
(40  CFR  241.4(h)) 

.3.  .Materials  for  Which  Additional 
Information  was  Recpiested 
a.  Pulp  and  Pa|)er  Sludge 
h.  (Coal  Refuse 

c.  Manure 

d.  Other  Materials  for  Which  Additional 
Information  was  Not  Re(|uested 

0.  .Streamlining  olThe  40  (CFR  241.3(c) 
Non-Waste  Determination  Petition 
Process 

7.  Revised  Introductory  Text  for  40  (CFR 
241.3(a) 

I'C.  (Cost  and  Henelits  of  the  Final  Rule 
IV.  .Stalulory  and  Fxeculive  Order  Reviews 
A.  FCxecutive  Order  12800:  Regulatory 
Planning  and  Review  and  Executive 
Order  13.'j03:  Improving  Regulation  and 
Regulatory  Review 
H.  Paperwork  Reduction  Act 
(C.  Regulatory  Flexibility  Act 


D.  Unfunded  Mandates  Reform  Act 
F.  Executive  Order  13132:  Federalism 
F’.  Executive  Order  1317.3:  (Consultation 
and  (Coordination  with  Indian  I'rihal 
(Covernments 

C.  Executive  Order  1304.3:  Protection  of 
(Children  from  Environmental  Health 
Risks  and  .Safety  Risks 

H.  FCxecutive  Order  13211:  Actions 
(Concerning  Regulations  That 
.Significantly  Affect  FCnergy  .Sui)ply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

).  FCxecutive  Order  12808:  Federal  Actions 
to  Address  Environmental  juslice  in 
Minority  Populations  and  how-income 
Populations 

K.  (Congressional  Review  Act 

A.  Supplfinwntdiv  Infornuition 

Acronyms  and  Ahhreviotions.  The 
following  acronyms  and  tibliroviations 
an;  used  in  this  document. 

A(C1  activat(;d  carbon  injection 
AF'&PA  American  F’oresl  Pai)(;r 
Association 

ANPRM  Advanced  Notice;  of  Proposed 
Rul(;making 

AN.Sl  American  National  .Standards 
Institute 

APA  Administrativi;  Procedure  Act 
.\R1PPA  Anthracite  R(;gion  Independent 
Power  Producers  Association 
A.SMFC  Am{;rican  .Society  of  Mechanical 
Engineers 

A.ST  activated  sludge  lr(;alm(;nl 
A.STM  Am(;rican  .Soci(;ty  for  Testing  and 
Materials 

AT(CM  Air  Toxic  (Control  Measure 
Htu  Hrilish  lh(;rmal  unit 
(CAA  (Clean  Air  Act 
(C.ARH  (California  Air  R(;sotirces  Hoard 
(CHI  (Confidential  Husiness  Information 
(C(CA  chromal(;d  co|)p(;r  ars(;nate 
(Cd  cadmium 

(C8iD  construction  &  demolition 
(CDX  (C(;ntral  Data  FCxchange 
(CF'H  circulating  fluidized  bed 
(CEMS  continuous  (;missions  monitoring 
syst(;ms 

(CER(ChA  (Com])n;h(;nsive  Environmental 
Res|)onse.  (Com|)(;nsation,  and  hiahilily  Act 
CF’R  (Code  of  l•’ederal  R(;gulations 
(ChSWI  (Comm(;rcial  and  Industrial  .Solid 
Waste  lncin(;ration 
(CO  carbon  monoxide 
(COi  carbon  dioxide 
(Catalyst  carbon  monoxide  oxidation 
catalyst 

(CU  chlorine  gas 

(CPM.S  continuous  |)arametric  monitoring 
svsti;m 

(CWA  (Cl(;an  Water  Act 

D/F  dioxin/furan 

dsc:m  drv  standard  cubic  m(;ter 

D.SW  Definition  of  .Solid  Waste 

FC(;  emission  guid(;lines 

FC)  FCnvironm(;ntal  justice 

FCOM  (;xtractahle  organic  matter 

FCPA  U.S.  Environmental  Protection  Ag(;ncy 

ERT  FClectronic  Reporting  Tool 

ERU  (;nergv  recovery  unit 

FCSP  el(;clroslalic:  precipitator 

F'F'  fabric  filters 


F'R  Federal  Register 
HAP  hazardous  air  pollutants 
IKCl  hydrog(;n  chloride 
HF’  hydrogen  fluoride 
Hg  mercurv 

HMI  hospital,  medical  and  inf(;ctious 
HMIWI  Hospital.  Medical  and  Infectious 
Waste  lncin(;ration 
KCR  Information  (Colh;ction  R(;(pu;st 
hi)  pound 

hMh  lowest  measured  level 
Mg  milligrani 
Mil  manganiise 

MA(Cr  maximum  achievable  control 
technology 

MDh  m(;thod  detection  level 
mg/dsem  milligrams  per  dry  standard  cubic 
meter 

imnHtu/hr  million  Hritish  thermal  units  per 
hour 

M. SW  Municipal  Solid  Waste 
MW  megawatts 

MW(C  Municipal  Waste  (Combustor 
NAAQ.S  National  Ambient  Air  Quality 
.Standards 

NAKCS  North  American  Industrial 
(Classification  .System 

N(CA.S1  National  (Council  on  Air  and  .Stream 
lmi)rovement 
ND  nondetect 

NE.SHAP  National  FCmission  Standards  for 
I  lazardous  Air  Pollutants 
ng/dsem  nanograms  ))(;r  dry  standard  cubic 
meter 

NlhSM  non-hazardous  secondarv 
mal(;rial(s) 

NhS  T  National  Institute  of  .Standards  and 
Technology 
NOx  nitrogen  oxides 

N. SP.S  New  .Source  Performance  .Standards 
NTTAA  National  Technology  Transfer  and 

Advancement  Act 

OAQPS  Office  of  Air  Quality  Planning  and 
.Standards 

OMH  Office  of  Management  and  Hndget 
OSWI  Other  Solid  Waste  Incineration 
OSWER  Office  of  .Solid  Waste  and 
Emergency  Res|)onse 
Oj  Oxygen 

PAl  I  i)olycyclic  aromatic  hydrocarbons 
Pi)  lead 

P(CHs  |)olychlorinated  biphenyls 
P(CDD  polychlorinated  dihenzodioxins 
PCDF’  ])olvchlorinated  dihenzofurans 
PKC  |)roduct  of  incom|)l(;te  combustion 
PM  particulati;  matter 
POM  i)olycyc:fic  organic  matt(;r 
])|)m  parts  per  million 
p))mv  ])arts  |)er  million  by  volume 
|)|)m\'d  parts  per  million  by  dry  volume 
PQh  practical  (|uanlilation  limit 
PRA  Pa|)er  R(;duction  Act 
P.S  Performance  .S|)(;cification 
Ih/MMHtu  |)ound  ])(;r  million  Hrilish 
thermal  units 

R(CRA  Resource  (Conservation  and  Recovery 
Act 

RDh  reported  detection  level 
RFA  Regulatory  Flexibility  Act 
RIA  Regulatory  Impact  Analysis 
RIN  Regulatory  Information  Number 
RTO  regenerative  thermal  oxidizer 
RTR  residual  risk  and  technology  review 
.SHA  .Small  Husiness  Administration 
.SHRFCF'A  .Small  Husiness  Regulatory 
Enforcement  Fairne.ss  Ac:l 
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SISNO.SIii  .Sigiiificaut  liicajiioinic  lin|)iu:l  on  a 
.Sul)slantial  NinnluM' ol  .Small  Hnlilios 
.SM(;RA  .Surlaoi!  Mininj*  (^onlrol  and 
K(u:laniation  Act  ol  1‘)77 
.SN(;R  sidticlivo  noncatalylic:  rodnction 
.S()^  snilnr  dioxide 
.S.SI  St!\va}>(!  .Slnd<>(!  Incineration 
.S.SM  .slarlnp.  slnit<lo\vn  and  mallnnclion 
.SV(X;  Seini-\'olalile  Orf’anic  ('.oinponnd 
SWDA  .Solid  Waste  Disposal  Act 
'rntn  tera  British  thermal  unit 
riX)M  Tapered  Hleimmt  Oscillating 
Microhalance 
TRQ  Toxic  K(inivalency 


The  (ionrt  l)..S.  Oonrt  of  Ajjpcxds  for  tin; 

District  ofOolmnhia  (arcnit 
TMB  Total  Mass  Basis 
TOX  Total  Organic  llalogmis 
tpy  tons  per  year 

T. SM  Total  .S(;l(!Cted  Miital 
TTN  Technology  Transler  Network 
l)(lh  upper  coidid(mc(!  limit 
ng/dscm  micrograms  pm-  dry  standard  cnhic 

meter 

DMRA  Unfunded  Mandatcis  Rtddrm  Act 
HI.  up|)m' limit 
Ul’l,  np|)m'  pnnlicition  limit 

U. S.tk  United  Stattis  Uode 


U.SU.S  United  .States  Ceological  Survey 
VU.S  Voluntary  (Consensus  .Standards 
V(K;  volatihi  organic  com])ound 
WWW  Worldwidi;  Weh 

/i.  I^oas  this  (iclion  apply  to  ina? 

(^iitegories  and  entities  jiotentially 
alTecIml  l)v  this  action  are  those  lliat 
operate  CISWI  units  and  those  th;it 
generate  potentially  affected  NHSMs. 
The  NSPS  and  Ft;,  hereinafter  referred 
to  as  “.standards.”  for  (ihSWl  affect  the 
following  categories  of  sources; 


_  NAICS  ’ 

Category 

Examples  of  potentially  regulated  entities  I 

Any  industrial  or  commercial  fa-  21 1 ,  212, 

Oil  and  Gas  Extraction,  mining  (except  oil  and  gas);  Pipeline  Transportation  1 

cility  using  a  solid  waste  incin-  486 

erator. 

221 

Utilities  ■ 

321,  322, 

Wood  Product  Manufacturing,  Paper  Manufacturing,  Furniture  and  Related  Product  Manufac¬ 

337 

turing 

325,  326 

Chemical  Manufacturing,  Plastics  and  Rubber  Products  Manufacturing 

327 

Nonmetallic  Mineral  Product  Manufacturing, 

333,  336 

Machinery  Manufacturing,  Transportation  Equipment  Manufacturing 

423,  44 

Merchant  Wholesalers,  Durable  Goods,  Retail  Trade 

Any  facility  or  entity  generating  1 1 1 

Crop  Production 

a  non  hazardous  secondary 

material  that  may  be  burned 

for  fuel  or  destruction 

112 

Animal  Production 

113 

Forestry  and  Logging 

115 

Support  Activities  for  Agriculture  and  Forestry 

211 

Oil  and  Gas  Extraction 

212 

Mining  (except  oil  and  gas) 

221 

Utilities 

236 

Construction  of  Buildings 

311 

Food  Manufacturing 

312 

Beverage  and  Tobacco  Product  Manufacturing 

313 

Textile  Mills 

316 

Leather  and  Allied  Product  Manufacturing 

321 

Wood  Product  Manufacturing 

322 

Paper  Manufacturing 

324 

Petroleum  and  Coal  Products  Manufacturing 

325 

Chemical  Manufacturing 

326 

Plastics  and  Rubber  Products  Manufacturing 

327 

NonMetallic  Mineral  Product  Manufacturing 

i  331 

Primary  Metal  Manufacturing 

i  332 

Fabricated  Metal  Product  Manufacturing 

333 

Machinery  Manufacturing 

334 

Computer  and  Electronic  Product  Manufacturing 

336 

Transportation  Equipment  Manufacturing 

!  337 

Furniture  and  Related  Product  Manufacturing 

!  339 

Miscellaneous  Manufacturing 

423 

Merchant  Wholesalers,  Durable  Goods 

424 

Merchant  Wholesalers,  Nondurable  Goods 

44-45 

Retail  Trade  (all  categories,  including  non-store  retailers,  vending  and  direct  sellers) 

486 

Pipeline  Transportation 

493 

Warehousing  and  Storage 

511 

Publishing  Industries  (except  internet) 

531 

Real  Estate 

541 

Professional,  Scientific  and  Technical  Services 

611 

Educational  Services 

622 

Hospitals 

623 

Nursing  and  Residential  Care  Facilities 

624 

Social  Assistance 

713930 

Boating  Clubs  with  Marinas 

721 

Accommodation 

722 

Food  Services  and  Drinking  Places 

813 

Religious,  Grantmaking,  Civic,  Professional  and  Similar  Organizations 

92 

Public  Administration 

’  North  American  Industry  Classification  System. 

2  Note  that  some  of  these  NAICS  may  overlap  with  institutional  facility  types  where  incinerators  are  regulated  by  the  Other  Solid  Waste  Inciner- 

ators  (OSWI)  emission  guidelines  and  NSPS. 
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This  tal)l(;  is  not  intiaidod  to  he 
exhau.stive  l)ut  rather  ])rovi(les  a  guide 
for  readcn's  regarding  entities  likely  to  lx; 
affected  hy  llu;  final  action.  To 
determine  \vheth(;r  your  facility  would 
he  affected  hy  the  final  action,  yon 
should  examine  the  applicahility 
criteria  in  40  (T*'R  60. 2010  of  snh])art 
CCCC,  40  CFR  60.2.'j0.'5  of  snh])art 
nnnn.  ami  40  CFR  241.  if  von  have  any 
(jiiestions  regarding  the  applicahility  of 
the  final  action  to  a  particular  entity, 
contact  the  persons  listed  in  the 
])r(;ceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

6’.  Whan;  can  I  gat  a  copv  of  this 
dociiinant? 

The  docket  nnmher  for  the  action 
regarding  the  CISVVI  NSFS  (40  (iFR  i)art 
60,  snhpart  CCCC)  and  EC  (40  CFR  j)art 
60,  snhpart  DDDD)  is  Docket  ID  Nnmher 
EFA-HQ-QAR-2003-01 1 9. 

Worldwide  Weh.  In  addition  to  being 
availahle  in  the  docket,  an  electronic 
copv  of  the  final  action  is  available  on 
the  VVWW  through  the  TTN  Weh  site. 
Following  signatnn!,  the  ERA  jiosted  a 
copy  of  the  final  action  on  the  TTN’s 
])olicy  and  guidance  ])age  for  newly 
propo.sed  or  promulgated  rules  at 
http:/ /www.apa. gov /ttn/oorpg.  The  TTN 
])rovides  information  and  technology 
exchange  in  various  areas  of  air 
])ollution  control. 

D.  Judicial  Haviaw 

Under  the  CAA  .section  :i()7(h)(l). 
judicial  review  of  this  final  rule  is 
availahle  only  hy  filing  a  petition  for 
review  in  The  Court  A])rii  8.  2013. 

Under  CAA  .section  3()7(d)(7)(B),  only 
an  objection  to  this  final  rule  that  was 
raised  with  reasonable  sjjecificity 
during  the  jieriod  for  ])uhlic;  comment 
can  he  rai.sed  during  judicial  review. 

This  section  also  ])rovide.s  a  mechanism 
for  us  to  c:onvene  a  jn'ocecuUng  for 
reconsideration.  “|i|f  the  per.son  raising 
an  objection  can  demonstrate  to  ERA 
that  it  was  imjjracticahle  to  raise  such 
objection  within  |the  period  for  public 
comment]  or  if  the  grounds  for  such 
objection  arose  after  the  j)(!riod  for 
]nihlic  comment  (hut  within  the  time 
specified  for  judicial  review)  and  if  such 
objection  is  of  central  relevance  to  the 
outcome  of  this  rule.”  Any  per.son 
seeking  to  make  such  a  demon.stration  to 
us  should  submit  a  Retition  for 
Reconsideration  to  the  Office  of  the 
Admini.strator,  Environmental 
Rroteclion  Agency,  Room  3000,  Ariel 
Rios  Building,  1200  Rennsylvania  Ave. 
NW.,  Washington,  DU  20004,  with  a 
copy  to  the  persons  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section,  and  the  Associate 
General  Coun.sel  for  the  Air  and 


Radiation  haw  Office,  Office  of  General 
Gounsel  (Mail  Gode  2344A), 
Environmental  Rrotection  Agency,  1200 
Renn.sylvania  Ave.  NW.,  Washington, 

DC]  20004.  Note,  under  GAA  section 
307(h)(2),  the  re(|nirement.s  established 
by  this  final  rule  may  not  he  challenged 
separately  in  any  civil  or  criminal 
j)roc(!eding.s  brought  by  the  ERA  to 
enforce  these  nKjuinmients.  Re.source 
(lon.servation  and  Recovery  Act  sections 
of  the  rule  would  he  suhj(!ct  to  judicial 
rindew  under  RGRA. 

E.  Exaautiva  Siinuiian' 

Piirposa  of  the  Uagidatory  Action 

The  ERA  is  promulgating  final  rules 
that  cxstahlish  standards  for  new  and 
existing  GlSWl  units.  Section  12t)  of  the 
GAA,  titled  “Solid  Waste  Gomhustion,” 
requires  the  ERA  to  develoj)  and  adopt 
standards  for  commercial  and  industrial 
solid  waste  incineration  units  pursuant 
to  GAA  sections  111  and  129.  This  final 
rule  makes  certain  revisions  to  the  final 
"Standards  of  Rerformance  for  New 
Stationary  .Sources  and  Emi.ssion 
Guidelines  for  Existing  .Sources: 
Gommercial  and  Indu.strial  .Solid  Waste 
Incimaation  Units,"  76  FR  1.1794 
(March  21, 2011),  ha,sed  on  the  issues 
propo.sed  for  reconsideration  issues  (76 
F’R  40.182)  and  in  response;  to  public 
comments  on  the  j)ropos(;d  (il.SWI 
n;consideration  rule. 

On  May  18.  2011,  the  ERA  i.ssued  a 
notice  that  delayed  the  effective  dates  of 
the  March  21. 2011,  (il.SWI  rnle  (the 
“Delay  Notice”).  76  FR  28662  (May  18. 
2011).  As  the  result  of  that  action,  the 
2000  (]I.SW1  rule  remained  in  effect.  3’he 
Gourt  vacated  the  Delay  Notice  in 
January  2012.  However,  because  the 
Delay  Notice  delayed  the  effectiveness 
of  the  GlSWl  rule  from  May  2011 
through  vacatur  of  that  notice  in  January 
2012,  the  revisions  to  the  2000  Gl.SWl 
rule  that  were  finalized  in  the  2011 
GlSWl  rule  were  never  codified  in  the 
GFR,  hut  instead  appear  as  notes  after 
the  corresponding  ])rovisions  of  the 
2000  Gl.SWl  rule  in  the  GP'R.  Although 
the  issues  on  reconsideration  were 
limited  in  the  December  2011  Gl.SWl 
reconsideration  proposal,  we  had  to 
include  in  that  jjroposed 
reconsideration  rule  all  of  the  regulatory 
chang(;.s  that  had  been  made  since  the 
2000  rule  h(;cau.se  the  2011  C]1.SW1  rule 
was  not  codified  in  the  (]FR. 
.Specifically,  we  included  in  the 
December  23,  2011,  ])ropo.sed 
reconsideration  rule  all  of  the  regulatory 
changes  the  ERA  had  made  to  the  2000 
Gl.SWl  rule  in  the  2011  Gl.SWl  rule,  as 
well  as  the  changes  to  the  2011  (il.SWl 
rule  that  the  ERA  propo.sed  to  make  on 
reconsideration.  In  respon.se  to  the 


Gourt's  vacatur  of  the  Delay  Notice  in 
January  2012,  this  final  action  lifts  the 
delay  of  effectiveness  so  that  tin;  GF’R 
can  l)e  revised  to  ])roperly  reflect  the 
revisions  to  the  2000  (il.SWl  rule  that 
were  finalized  in  the  2011  Gl.SWl  rule. 
'This  final  action  also  contains 
regulatory  text  that  amends  the  2011 
(il.SWl  rule  to  addre.ss  the 
reconsideration.  Tlicrefore,  this  final 
rule’s  amendatory  language  differs  from 
that  of  the  December  2011 
reconsideration  propo.sal  as  it  amends 
the  2011  Gl.SWl  rule  instead  of  the  2000 
(ilSWl  rule.  This  change  to  the 
amendatory  baseline  in  no  wav  alters 
our  limitation  of  the  i.ssues  for  comment 
for  which  we  granted  reconsideration. 
We  have  provided  in  the  Gl.SWl  docket 
a  redline/strikeout  file  of  the  2000 
Gl.SWl  rule  to  help  implementing 
agencies  and  affected  sources  to  identify 
the  sum  total  of  the  revisions  made  to 
the  2000  Gl.SWl  rule  through  today’s 
final  notice  pursuant  to  the  2011  Gl.SWl 
rule  and  this  final  action. 

Sum  man'  of  Major  Provisions  for  the 
Fined  Haconsidaration  Hula 

In  general,  the  final  ruh;  estahli.shes 
revised  numeric  emission  limits  for 
.some  new  and  existing  Gl.SWl  units  for 
certain  of  the  nine  pollutants  listed  in 
.section  129(a)(4)  of  the  GAA.' 

The  ERA  (;.stahlished  or  revised 
standards  for  four  suheategories  of 
Gl.SWl  units  in  the  2011  Gl.SWl  rule: 
incinerators;  small  remote  incinerators; 
ERUs;  and  waste-burning  kilns.  'I’he 
2011  Gl.SWl  rule  also  included  two 
suheategories  of  ERUs.  In  this  final  rule, 
we  ha\'e  further  suhcat(;gorized  ERUs 
and  suheategorized  waste-burning  kilns 
based  on  design  tyjie  differences,  'riuis. 
the  final  rule  includes  three 
suheategories  of  ERUs  and  separate  (X) 
limits  for  two  sul)categories  of  waste- 
burning  kilns. 

We  have  further  r(;vi.sed  souk;  of  the 
Gl.SWl  limits  proposed  in  the 
reconsideration  notice  in  respon.se  to 
comments  on  GO  span  methodology  and 
hecau.se  we  incor|)orat(;d  additional 
data,  including  new  data  sut)mitt(;d 
during  the  comment  period.  These 
changes  primarily  affect  the  ERU  and 
waste-burning  kiln  suheategories  hut 
akso  affect  some  of  the  limits  in  each  of 
the  four  suheategories. 

To  ensure  compliance  with  the 
emi.ssion  limits,  this  final  rule 
establishes  stack  testing  and  continuous 
monitoring  reejuirements.  The  rule 
allows  soun;es  to  use  (iEM.S  if  an  owner 


'TIu!  nini!  pollulnnls  for  which  wr;  inusi  issue 
(uiii.ssion  stundiinls  under  seclir)n  12S)  iin;:  I’M,  .S(n, 
HCI.  NOx.  CO,  I’l).  Cd.  H».  1)/F.  CAA  section 
12<)(ii)(4). 
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or  operator  chooses  to  do  so. 

('.ontinuous  parameters  and  emissions 
levels  (if  used)  are  imjasured  as  either  a 
3-hour  block  or  a  3()-day  rolling  averagt; 
basis.  d(i|)ending  on  the  parameter  being 
measunal  and  the  subcategory  ol  tikSWl. 

.Sinc(!  sourc(!s  may  choose  to  cea.se  or 
start  combusting  solid  waste  at  any  time 
due  to  market  conditions  or  for  olh(!r 
rea.sons,  the  final  rule  contains 
provisions  that  specify  the  steps 
nece.ssarv  for  .sourc(!S  to  .switch 
a|)piicability  Ixitween  this  final  ride  and 
other  applicable  emission  standards 
issued  jmrsuant  to  ('.AA  section  112. 
This  rule  also  contains  revisions  to 
.some  of  the  monitoring,  recordkeeping 
and  rejiorting  reipurements. 

The  date  existing  .sources  must 
comply  with  the  final  CISWI  rule 
deiiends  primarily  on  state  ])lan 


apjiroval  but  may  be  no  later  than  the 
date  .'j  years  after  publication  of  this 
final  rule  in  the  Federal  Register.  For 
new  sources,  the  effective  date  is  either 
Angn.st  7,  201 3,  or  the  date  of  startup  of 
the  source,  whichever  is  later.  New 
sources  are  defined  as  sources  that 
began  construction  on  or  after  ]une  4. 
2010.  or  commenci'd  reconstruction  or 
modification  after  August  7,  2013. 

CjOsIs  and  lianafits 

'file  final  rule  affects  100  existing 
sources  located  at  7()  facilities.  'I’he  Fl’A 
])rojects  an  additional  incinerator  and 
five  additional  small  rinnote 
incinerators  to  be  subject  to  this  ride 
over  the  next  years.  This  final  rule 
apjilies  to  facilities  in  midtiple  sectors 
of  our  economy  including  small  entities. 
Table  1  of  this  preamble  summarizes  the 


costs  and  benefits  associated  with  this 
final  rule.  Note,  these  are  the  costs  and 
benefits  of  the  final  2011  ChSVVl  rule  as 
amended  by  today’s  final  ride  and 
re])lace  the  costs  and  benefits  presented 
in  the  March  2011  final  rule.  For 
comparison,  the  2011  final  rule,  at  a  7 
percent  discount  rate,  had  costs  of  .S218 
million  and  monetizeil  benefits  of  .$320 
to  .$700  million  (2008  dollars). 

(However.  bei:au.se  the  February  2011 
RIA  did  not  incoi'iiorate  the  final 
engineering  costs  and  emission 
reductions  e.stimates,  it  re])orted  costs  of 
.$280  million  and  monetized  benefits  of 
.$310  to  .$7.')0  million  (2008  dollars)). A 
more  detailed  discussion  of  the  costs 
and  benefits  of  this  final  rule  is 
provided  in  section  II. C  of  this 
preamble. 


Table  1— Summary  of  the  Monetized  Benefits,  Social  Costs  and  Net  Benefits  for  the  Final  CISWI  NSPS  and 

EG  In  2015 

[Millions  of  2008$]’ 


3  Percent  discount 
rate 

7  Percent  discount 
rate 

Total  Monetized  Benefits^  . 

Total  Social  Costs^  . 

Net  Benefits  . 

$420  to  $1,000 
$258 
$160  to  $770 

$380  to  $930 
$258 
$120  to  $670 

Non-monetized  Benefits  . 

Health  effects  from  exposure  to  HAP  780  tons 
of  HCI,  2.5  tons  of  lead,  1 .8  tons  of  Cd,  680 
pounds  of  Hg,  and  58  grams  of  dioxins/ 
furans). 

Health  effects  from  exposure  to  criteria  pollut¬ 
ants  (20,000  tons  of  CO2  6,300  tons  of  SO2, 
5,400  tons  of  NO2,  and  secondary  formation 
of  ozone). 

Ecosystem  effects. 

Visibility  impairment. 

’  All  estimates  are  for  the  implementation  year  (2015)  and  are  rounded  to  two  significant  figures.  These  results  reflect  the  lowest  cost  disposal 
assumption. 

2 The  total  monetized  benefits  reflect  the  human  health  benefits  associated  with  reducing  exposure  to  PM2..S  through  reductions  of  PM.-s  pre¬ 
cursors  such  as  directly  emitted  particles,  SO2,  and  NOx.  It  is  important  to  note  that  the  monetized  benefits  include  many  but  not  all  health  ef¬ 
fects  associated  with  PM^  s  exposure.  Monetized  benefits  are  shown  as  a  range  from  Pope,  et  al.  (2002)  to  Laden,  et  al.  (2006).  These  models 
assume  that  all  fine  particles,  regardless  of  their  chemical  composition,  are  egually  potent  in  causing  premature  mortality  because  the  scientific 
evidence  is  not  yet  sufficient  to  allow  differentiation  of  effect  estimates  by  particle  type. 

3 The  methodology  used  to  estimate  social  costs  for  1  year  in  the  multimarket  model  using  surplus  changes  results  in  the  same  social  costs  for 
both  discount  rates. 


II.  OISWI  Reconsideration  and  Final 
Rule 

A.  background  Information 

1.  What  is  the  history  of  the  CI.SWI 
.standards? 

On  Hecember  1, 2000,  the  Id’A 
promulgated  NSP.S  and  FG  for  Gl.SWl 
units  (00  FR  7.5338).  hereinafter  referred 
to  as  the  2000  (ikSWl  rule.  On  Januarv 
30.  2001.  the  .Sierra  Glub  filed  a  petition 
for  review  in  the  (^ourt  challenging  the 
FPA’s  final  Gl.SWl  rule.  On  August  17, 
2001,  the  EPA  granted  a  Reipiest  for 
Reconsideration,  pursuant  to  (iAA 
.section  307(d)(7)(13),  submitted  on 
behalf  of  the  National  Wildlife 


Federation  and  the  Louisiana 
Environmental  Action  Network,  related 
to  the  definition  of  “commercial  and 
industrial  solid  waste  incineration  unit” 
and  “commercial  or  industrial  vva.ste”  in 
the  2000  (il.SWl  rule.  In  granting  the 
piitition  for  reconsideration,  the  EPA 
agreed  to  undertake  further  notice  and 
comment  proceedings  related  to  these 
definitions.  On  .September  0,  2001,  the 
Gourt  entered  an  order  granting  the 
EPA’s  motion  for  a  volunfarv  remand  of 
the  Gl.SWl  rule,  without  vacatur.  'Fhe 
EPA  requested  a  voluntary  remand  of 
the  final  (d.SWl  rule  to  address  concerns 
related  to  the  EPA’s  procedures  for 
establishing  MAGT  floors  for  Gl.SWl 


units  in  light  of  the  Gourt’s  decision  in 
Cement  Kiln  Becvciing  Coedition  v.  EPA, 
255  F.3d  855  (DG  Car.  2001)(Gement 
Kiln).  Neither  the  EPA’s  granting  of  the 
petition  for  reconsideration,  nor  the 
Gourt’s  order  granting  a  voluntary 
remand,  stayed,  vacated  or  otherwise 
influenced  the  effectiveness  of  the  2{)()0 
(il.SWI  rule.  Therefore,  the  remand  order 
had  no  effei:t  on  the  effectiveness  of  the 
2()(K)  Gl.SWl  rule. 

On  Fehruary  17.  2()()4.  the  EPA 
jmhlished  a  propo.sed  rule  (Gl.SWl 
Definitions  Rule)  soliciting  comments 
on  the  definitions  of  “solid  wa.ste,” 
“commercial  and  indu.strial  waste,”  and 
“commercial  and  indu.strial  solid  waste 


Federal  Register / Vol.  78,  No.  26 /Thursday,  February  7,  201 3 /Rules  and  Regulations 


9117 


iiuancration  unit.”  On  SepttMuhor  22, 
2005,  tlie  EFA  })iibli.sh(!d  in  the  Federal 
Regi.ster  the  final  rule  reflecting  our 
decisions  with  n!sp(!ct  to  the  ClSVVl 
ndinitions  Rub;.  The  rule  was 
chalhiiiged  and.  on  |ime  8.  2007.  the 
Onirt  vacated  and  remanded  the  (3SVV1 
Definitions  RuU;.  In  vacating  the  rule, 
the  (^onrt  found  that  (’.AA  section  120 
imanihigiiously  includes  among  the 
incineration  units  subject  to  its 
standards,  any  facility  that  combusts 
any  solid  waste  material,  subject  to  four 
statutorv  exceptions.  While  the  (murt 
vacated’the  CISWI  Definitions  Rule,  the 
2000  OISWl  rule  remained  in  effect. 

On  March  21 . 201 1 ,  the  ERA 
promulgated  revised  NSRS  and  EG  for 
GISWI  units  (76  FR  1.5704)(2011  ClSWl 
rule).  That  action  constituted  a  partial 
resjjonse  to  the  voluntary  remand  of  the 
2000  CISWI  rule  and  to  the  2007  vacatur 
and  remand  of  the  CISWI  Definitions 
Rule.  In  addition,  the  ERA  addres.sed  the 
.5-year  technology  review  that  is 
re(iuired  under  CAA  section  120(a)(5). 

On  the  same  day,  the  ERA  issued  a 
notice  that  it  intended  to  reconsider 
certain  asjjects  of  the  2011  CISWI  rule 
that  warrant  further  o])])ortunity  for 
jjuhlic  comment  (70  FR  15200). 

Following  promulgation  of  the  2011 
CISWI  rule,  tlie  ERA  receivtul  ])etitions 
for  reconsideration  from  the  following 
organizations  (“Retitioners"):  Alaska  Oil 
and  Cas  Association/Alaska  Miners 
A.ssociation/(]onocoRhillips  (AOCA), 
American  Chemistry  (Council  (ACX^). 
American  Foundry  Society  (AES). 
American  Iron  and  Steel  Institute  (AISI) 
and  American  (]oke  and  Coal  Chemicals 
Institute  (ACCX’.l),  Anthracite  Region 
Indep(mdent  Rower  Rroducers 
A.ssociation  (ARIRRA),  American 
R(!troleum  Institute  (ARI)  and  National 
Retrochemical  and  Refiners  Association 
(NRRA).  Auto  Industry  Forum  (AIF). 
Citizens  Energy  Crou])  (CEG),  Council  of 
Indu.strial  Boiler  Owners  (CIBO). 
fXirthjustice/Sierra  Club,  Edison  Mission 
Energy,  Hovensa  L.L.C.  and  Tesoro 
Hawaii  Cor])..  Industrv  Coalition 
(AF&RA  et  al.),  JELD-WEN  Inc., 

Rortland  Cement  Association  (RCA). 
Renovar  Energy  Corj).,  and  Waste 
Management  Inc.  (WM).  (;o|)ies  ofthe.se 
petitions  are  ])rovided  in  the  docket  (.see 
Docket  ID  Number  ERA-flQ-OAR- 
2()()3-()119).  RetitioiKirs.  j)ursuant  to 
CAA  section  3()7(d)(7)(B).  recpiested  that 
the  ERA  reconsider  numerous 
])rovisions  in  the  2011  (3SWI  rule. 

On  May  18.  2011,  the  ERA  issued  a 
notice  to  postpone  the  effective  dates  of 
the  March  21,  2011,  final  CISWI  rule. 
This  notice  also  requested  that  the 
public  submit  additional  data  and 
information  to  the  ERA  by  July  15,  2011, 


for  review  and  consideration  in  the 
reconsideration  j)roceedings. 

On  December  2.3,  2011,  the  ERA 
published  a  pro])o.s(!d  rule  .soliciting 
comment  on  the  i.ssues  on  which  the 
ERA  was  granting  reconsichnation.  In 
March  2011,  the  ERA  had  i)uhlically 
stated  its  intent  to  reconsider  .some  of 
the.se  issues.  70  FR  15200.  The  ERA 
limited  t:omment  in  the  Dec:emher  23. 

201 1,  j)ro])o.sed  rule  to  the  specific 
issues  on  which  it  was  granting 
reconsideration  which  included  the 
following: 

•  R(!vising  the  suhcatcigories  and 
emi.ssion  limits  for  ERlJs  and  wa.ste- 
hurning  kilns  to  reflect  updated 
inventories  and  additional  data. 

•  E.stahlishing  limitations  on  fuel 
switching  provisions. 

•  Definitions  of  cyclonic  burn  barrels, 
hurn-off  ovens,  .soil  treatment  units, 
laboratory  analysis  units  and  space 
heattjrs  from  CISWI  suhcategories. 

•  Rroviding  an  affirmative  (hihmse  for 
malfunction  events. 

•  Revisions  to  the  (X)  monitoring 
recpurements. 

•  E.stahlishing  a  full-load  stack  test 
recjuirement  for  (X)  coiq)led  with 
continuous  (trim)  monitoring. 

•  Establishing  a  definition  of 
“homogeneous  waste.” 

•  Responding  to  comments  on  the 
2011  CkSWl  rule  regarding  the  use  of 
fuel  variability  in  emission  limit 
calculations. 

•  Responding  to  comments  on  the 
2011  CISWI  rule  regarding  the  review  of 
D/F  data  and  non-d(!tect  methodology 
using  three  times  the  detection  levid. 

•  Responding  to  comments  on  the 
2011  (XSWl  rule  regarding  providing  an 
o])tion  for  sources  to  use  emissions 
averaging  to  demonstrate  compliance. 

•  E.stahlishing  a  definition  for 
foundry  .sand  thermal  reclamation  unit. 

•  Rein.stating  the  definition  of 
contained  gaseous  material. 

•  Revising  the  definition  of  chemical 
recovery  unit. 

•  Allowing  for  the  u.se  of  feed  strcxim 
analysis  or  other  supplemental 
information  to  demonstrate  compliance. 

•  Responding  to  comments  on  the 
2011  CISWI  ride  regarding  jiroviding 
])ercent  reduction  alternative  .standards. 

•  Rroviding  jiarametric  monitoring 
provisions  for  additional  control  devit;e 
types. 

•  Revisions  to  the  continuous 
monitoring  provisions  for  large  ERlJs. 

•  Extending  effective  dates. 

•  rechnical  corrections  and 
clarifications. 

2.  Mow  is  the  definition  of  solid  waste 
addres.sed  in  the  final  CkSWl  rule? 

The  RCRA  definition  of  solid  waste  is 
integral  in  defining  the  CISWI  source 


category.  The  ERA  defines  NHSMs  that 
are  solid  waste  under  RCRA  in  the  final 
"Identification  of  Non-Hazardous 
.Secondary  Materials  'I’hat  Are  .Solid 
Wa.ste”  Rulemaking.  In  an  action 
jiarallel  to  the  March  21, 2011,  final 
CkSWl  rule,  the  ERA  jiromulgated  a  final 
rule  that  identifies  whether  NlkSMs  are 
or  are  not  solid  wa.ste  when  u.sed  as 
fuels  or  ingredients  in  combustion  units. 
That  action,  hereinafter  referred  to  as 
the  “2011  NlkSM  final  rule.”  is  relevant 
to  the  final  CkSWl  rule  because  some 
ERUs  and  waste-burning  kilns  combust, 
in  their  combustion  units,  secondarv 
materials  that  are  solid  waste  under  the 
2011  NH.SM  final  rule.  Commercial  and 
industrial  units  that  combust  solid 
wa.ste  are  subject  to  .standards  issued 
pursuant  to  CAA  section  129,  rather 
than  to  standards  i.ssiied  pursuant  to 
CAA  section  112  that  would  otherwise 
he  a})plicahle  to  such  units  (e.g.,  units 
that  would  he  boilers,  process  heaters  or 
cement  kilns  if  they  were  not 
combusting  .solid  waste). 

3.  What  is  the  ndationship  between  this 
rule  and  other  combustion  rules? 

These  amendments  address  the 
combustion  of  solid  wa.ste  materials  (as 
defined  hv  the  Administrator  under 
RCRA  in  the  NH.SM  Definition  rule)  in 
combustion  units  at  commercial  and 
indu.strial  facilities.  If  an  owner  or 
o|ierator  of  a  CkSWl  unit  permanently 
ceases  comhu.sting  solid  waste,  the 
affected  unit  would  no  longer  he  subject 
to  the  (X.SWI  rule  because  the  unit 
would  not  he  a  solid  wa.ste  incineration 
unit  subject  to  standards  under  CAA 
section  129.  Standards  issued  pursuant 
to  section  1 12  of  the  CAA  may  apply  to 
(]kSWI  units  that  cease  comhu.sting  solid 
waste.  For  example.  CAA  .section  112 
standards  applicable  to  boilers  and 
process  heaters  at  major  sources  and 
boilers  at  area  sources  woidd  apply  to 
boilers  and  jirocess  heaters  that  cease 
comhu.sting  solid  wa.ste.  Boilers  and 
process  heaters  that  are  located  at 
commercial  and  industrial  facilities  and 
that  combust  solid  wa.ste  are  subject  to 
CkSWl  as  ERlJs.  The  ERA  has  also 
finalized  the  CAA  section  112  standarils 
for  the  Rortland  Cement  Manufacturing 
Imlu.strv  (75  FR  21136.  .September  9. 
2010).  Cement  kilns  combusting  solid 
wa.ste  are  waste-burning  kilns  subject  to 
CkSWl,  not  the  otherwise  applicable 
CAA  .sec:tion  112  standards. 

4.  What  is  the  resjionse  to  the  vacatur 
of  effective  dates? 

On  lanuary  9,  2012.  the  Court  vacated 
the  Mav  18.  2011,  Delav  Notice,  which 
delayed  the  effective  dates  of  the  2011 
C3SWI  rule.  On  February  7.  2012,  the 
ERA  issued  a  no  action  a.ssurance  letter 
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r(!gar(ling  certain  notification  deadlines 
in  the  March  2011  (]1S\V1  ride. 

The  Fl’A  has  conducted  outreach  to 
each  EPA  Regional  Office  and  it  lias  not 
found  any  new  CISWI  units  that 
commenced  construction  since  the 
proposed  OISWI  rule  was  pnhlished  on 
)une  10.  2010.  The  C^AA  diifines  a  "new 
source.”  in  part,  as  any  source  that 
commences  construction  after  the 
publication  date  of  jiropo.sed  ('AA 
section  111  and  129  standards- (]AA 
.section  129(g)(2).  Rased  on  our  outreach 
efforts,  we  do  not  believe  there  an;  any 
CISWI  units  that  are  in  noncompliance 
with  the  NS1\S  contained  in  the  final 
2011  CISWI  rule. 

As  explained  above,  today's  final  rule 
amendatorv  text  reflects  changes  to  the 
2011  CISWI  rule,  not  the  2000  CdSWI 
rule  as  in  the  reconsideration  projio.sal 
notice.  We  have  jirovided  in  the  (dSWl 
docket  a  redline/strikeout  file  of  the 
2000  CISWI  rule  to  help  implementing 
agencies  and  affectiui  sonri;es  to  identify 
the  Slim  total  of  the  revisions  made  to 
the  2000  CISWI  rule  pursuant  to  the 
2011  CISWI  rule  and  this  final  action. 


B.  Siiwnuiry  of  This  Final  Bala 

As  stated  above,  the  December  23. 
2011,  projiosed  rule  addressed  sjiecific 
i.ssues  and  provisions  the  EPy\  iilentified 
for  reconsideration.  This  summary  of 
the  final  rule  reflects  the  agency’s  final 
action  in  regards  to  tho.se  provisions 
identified  for  reconsideration  and  on 
other  discrete  matters  identified  in 
response  to  comments  or  data  received 
during  the  comment  period.  Information 
on  other  provisions  and  i.ssues  not 
proposed  for  reconsideration  is 
contained  in  the  notice  and  record  for 
the  2011  CISWI  ride.  76  FR  15704 
(March  21. 2011). 

1.  Siihcategories  of  Affected  Units  and 
Emi.ssion  Standards 

This  final  rule  defines  a  CISWI  unit, 
in  jiart,  as  any  comhnstion  unit  at  a 
commercial  or  industrial  facility  that  is 
used  to  comhiKst  solid  waste  (as  defined 
under  RCRA)(40  CFR  60.2265  (NSPS) 
and  60.2875  (EC)).  We  have  established 
standards  in  this  final  ride  for  the 
following  four  siihcategories  of  CkSWl 
units:  Incinerators  (i.e.,  units  designed 


to  hum  discarded  wa.ste  materials  for 
the  purpose  of  disposal):  small,  remote 
incinerators:  ERUs  (i.e.,  units  that 
would  he  boilers  or  process  heaters  if 
they  did  not  comhii.st  solid  wa.ste):  and 
waste  hurning  kilns  (i.e.,  units  that 
would  he  cement  kilns  if  they  did  not 
combust  .solid  waste).  We  have  further 
snhcategori/.ed  ERDs  into  three 
siihcategories  and  waste  burning  kilns 
into  two  siihcategories  for  (X)  emission 
limits  only.  CXianges  to  the 
siihcategories  made  since  projiosal  are 
di.scussed  below  in  section  ll.(i  of  this 
preamble:  “Summary  of  Significant 
Changes  Since  Propo.sal.” 

The  final  rule  emission  limits  for  new 
and  existing  sources  in  the  solid-fuel 
burning  ERIJ  siihcategory  and  the  waste- 
hnrning  kilns  siihcategories  were 
revised  based  on  changes  to  the 
inventories  for  those  siihcategories  as 
discussed  below  in  .section  ll.C  of  this 
jireamhle:  “Summary  of  Significant 
Changes  Since  Projiosal."  Tables  2  and 
3  of  this  preamble  jiresent  the  final 
emission  limits  for  all  siihcategories  for 
exi.sting  and  new  sources,  respectively. 


Table  2— Comparison  of  Existing  Source  MACT  Floor  Limits  for  2000  CISWI  Rule  and  the  Final  MACT 

Floor  Limits 


Incinerators 

CISWI  Subcategories 

Pollutant  (units)** 

(2000  CISWI 
limit) 

Incinerators 

ERUs— Solids 

ERUs— Liquid/ 
Gas 

Waste-burning  kilns 

Small,  remote 
incinerators 

HCI  (ppmv)  . 

62 

29 

0.20  (biomass  units)/13 
(coal  units). 

1*14 

**3.0  . 

300 

CO  (ppmv) . 

157 

17 

260  (biomass  units)/95 
(coal  units). 

35 

110  (long  kilns)/790 
(preheater/ 
precalciner). 

64 

Pb  (mg/dscm) . 

0.04 

0.015 

0.014**  (biomass  units)/ 
0.14**  (coal  units). 

0.096 

0.014**  . 

2.1 

Cd  (mg/dscm) . 

0.004 

0.0026 

0.0014**  (biomass  units)/ 
0.0095  (coal  units). 

0.023 

0.0014**  . 

0.95 

Hg  (mg/dscm) . 

0.47 

0.0048 

0.0022  (biomass  units)/ 
0.016  (coal  units). 

**0.0024 

0.011**  . 

0.0053 

PM,  filterable  (mg/ 
dscm). 

70 

34 

11  (biomass  units)/160 
(coal  units). 

110 

4.6 . 

270 

Dioxin,  furans,  total 
(ng/dscm). 

(no  limit) 

4.6 

0.52**  (biomass  units)/ 

5.1  **  (coal  units). 

**2.9 

1.3 . 

4,400 

Dioxin,  furans,  TEQ 
(ng/dscm). 

0.41 

0.13 

0.12  (biomass  units)/ 
0.075**  (coal  units). 

**0.32 

0.075**  . 

180 

NOx  (ppmv) . 

388 

53 

290  (biomass  units)/  340 
(coal  units). 

76 

630  . 

190 

SO:  (ppmv)  . 

20 

11 

7.3  (biomass  units)/650 
(coal  units). 

720 

600  . 

150 

®  All  emission  limits  are  expressed  as  concentrations  corrected  to  7  percent  Oi. 

•^See  the  memorandum  in  the  CISWI  docket  “CISWI  Emission  Limit  Calculations  for  Existing  and  New  Sources  for  the  Reconsideration  Final 
Rule”  for  details  on  this  calculation. 


-Till!  (IhIc!  lor  (lolonnining  wliothor  a  sourcii  is  a 
"now"  soiin:o  is  tho  |>ul)li(:ation  dalo  olTlio 


|)rop(is(!(l  slanilarils.  Tho  final  rulo  and 
roconsidoration  proposal  containod  a  t  vpoorapliical 


orror  in  40  CFR  00. 2015(a)(1)  that  dill  nol  s|>oi:ilv 
tho  )nno  4.  2010.  imiposal  date. 
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Table  3-Comparison  of  New  Source  MACT  Floor 


LiMr??  ^°°°  MACT 


Floor 


Pollutant  (units)' 


Incinerators 
(2000  limit) 


Final  CISWI  subcategories 


Incinerators 


ERUs — Solids 


HCI  (ppmv) 
CO  (ppmv)  . 


ERUs — Liquid/ 
Gas 


Pb  (mg/dscm) 
Cd  (mg/dscm) 
Hg  (mg/dscm) 


PM,  filterable  (mg/ 
dscm). 

Dioxin,  furans,  total 
(ng/dscm). 

Dioxin,  furans,  TEO 
(ng/dscm). 

NOx  (ppmv) . 


(no  limit) 


SOj  (ppmv) 


percent  O,. 


0.091  cQ  20  (biomass  units)/13 
(coal  units). 

17  240  (biomass  units)/95 

(coal  units). 

0.01 5  0.01 4 1>  (biomass  units)/ 
0.14  b  (coal  units). 
0.0023  0.0014  c  (biomass  units)/ 
0.0095  (coal  units). 
0.00084  0.0022  c  (biomass  units)/ 
0.016(coal  units). 

18  5.1  (biomass  units)/160 

(coal  units). 

^0.58  0.52  b  (biomass  units)/ 

5.1  b  (coal  units). 

0.13  0.076  b  (biomass  units)/ 

0.075  b  (coal  units). 

23  290  c  (biomass  units)/ 

340  (coal  units). 
b11  7.3  c  (biomass  units)/650 
(coal  units). 


Waste-burning  kilns  Small,  remote 
incinerators 


‘’M  3.0b 


35  90  (long  kilns)/190 
(preheater/ 
precalciner). 
0.096  0.014  b 


0.023  0.0014  b 
'^0.00056  0.0037b  . 


110  2.2 


(no  limit)  0.51  b 
0.093  0.075  b 


76  200  b 


720  28 


.  -d!?  was  selecled  as  ,he  NSPS  """ 

see  ■CSW,  Emission 

.0-  Ex,s„„g  and  New  Sources  lo^r  lOe  RSsSSMji^^^Sar^"^  NSPS  Li, ns.  See  ■  CISW,  Emission  L,.„  Ca.u,a,ions 


2.  J'uol  Switching  Provi.sion.s 

The  HPA  i.s  finalizing  tin;  piojjo.sed 
Inel  switching  provisions  that  aihlro.ss 
the  situation  wlioro  CISWI  units  coa.so 
coinlnisting  solid  waste,  and  where 
oxi.sting  commercial  and  industrial 
eonihustion  units  begin  comhustinK 
.solid  waste  (40  CFR  00.2330  for  existing 

units  and  40  CFR  00.2710  for  new 

units).  Units  that  cease  combusting  solid 
waste  remain  subject  to  CISWI  for  at 
lea.st  0  months  after  .solid  waste  is  last 
added  to  the  combu.stion  chamber.  After 
b  months,  sources  must  either  comply 
with  any  apjjlicahle  section  112 
stiindard  or,  if  they  intend  to  combust 
.so  id  waste  in  the  future,  opt  to  remain 
subject  to  CISWI  and  continue  to 
oomply  with  the  ajiplicahle  inovisions. 
(.omlnistion  units  located  at  commercial 
or  industrial  facilities  that  begin 
oomhusting  solid  waste  are  scdid  waste 
incineration  units  on  the  date  they  het-in 
oomhu.sfing. solid  waste.  Existing  iinit.s 
Ilia  begin  combusting  .solid  waste 
within  6  months  of  the  effective  dale  of 
the  ClSVyi  EC  must  comply  with  the 
.s  am  aids  on  the  effective  dale  oftho.se 
.standards.  Existing  units  that  begin 
combusting  solid  waste  after  the 
offective  date  of  the  CISWI  EC  must 
c^omply  with  tho.se  standards  at  the  time 
the  unit  begins  combusting  .solid  waste. 


3.  Definitions  of  Cyclonic  Burn  Barrels. 
Burn-off  Ovens.  Soil  Treatment  Units 
Eafioratorv  Analysis  Units  and  Spac(>  ’ 
Heaters 

yVe  are  finalizing  the  propo.sed 
oefinitions  for  cyclonic  burn  barrels 
burn-off  ovens,  .soil  treatment  units,  and 
laboratory  analysis  units.  We  have 
revi.sed  the  propo.sed  definition  for 
.space  heaters  to  clarify  applicability  for 
units  that  meet  the  requirements  of  40 
CI<R  part  279.  The  final  definitions 
de.scribe  the  types  of  units  and  state  that 
these  different  tyjies  of  units  are  not 
incinerators,  small  remote  incinerators. 
ERUs  or  waste  burning  kilns.  The  ERA 
IS  including  these  definitions  in  the 
final  rule  to  differentiate  the.se  units 
from  the  units  for  which  the  agency 
e.stablished  standards  in  the  2011  (ilSWd 
rule  and  this  final  action. 

4.  Affirmative  Defen.se  for  Malfunction 
I'x  vents 

The  ERA  i.s  retaining  in  the  final  rule 
tim  imipo.sed  affirmative  defense  to  civil 
pena  ties  for  malfunction  events.  The 
El  A  finst  included  an  affirmative 
defen.se  in  the  2011  final  rule  in  an 
uttemjit  to  balance  a  tension,  inherent  in 
many  types  of  air  regulation,  to  ensure 
iKleijuate  compliance  while 
siimiltaneously  recognizing  that  despite 


Uiu  most  diligent  of  efforts,  emi.s.sion 
standards  may  be  violated  under 
circum.stances  beyond  the  control  of  the 
.source.  Ibis  final  reconsideration 
attemjit.s  to  add  clarification  to  the 
affirmative  defense  by  revising  some  of 
the  regulatory  provisions  that  specify 
llu;  elements  that  are  nece.ssarv  to  ‘ 
establish  this  affirmative  defense  as 
pi'oj)o.sed— with  minor  changes  from 
pi'ojiosal  described  later  in  this  .section. 

'■fFured  to  comply  with 
he  CISU  I  standards  at  all  times,  and 
be  El  A  recognizes  that  even  equipment 
tliat  IS  properly  designed  and 
inamtained  can  sometimes  fail  and  that 
such  failure  may  cause  an  e.xceedance  of 
the  relevant  .standard.  The  ERA  must 
ustabhsh  emi.s.sion  standards  that  "limit 
the  (juantity,  rate,  or  concentration  of 
eini.ssions  of  air  pollutants  on  a 
continuous  basis."  42  U.S.C.  76()2(k) 
Idehning  "emi.s.sion  limitation  and 
uini.s.sion  standard").  See  generally 
.Sm/ro  UVu/;  V.  ERA.  551  F.3d  1019,  1021 
P.(..  (  ir.  2008.)  The  affirmative  defense 
tor  malfunction  events  meets  this 
requirement  by  ensuring  that  even 
where  there  is  a  malfunction,  the 
umi.ssion  standard  i.s  .still  enforceable 
through  injunctive  relief.  See  generally. 
Uiminant  Gainmition  Co.  v  EPA  201  '> 
U-S.App.  LEXIS  15722  (.5th  Cir.  201^ 
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(upholding  Kl’A’s  ajjproval  of  m 

afflrmativo  dofonso  provisions  in  a  (.AA  soin 
Stato  linploinnntation  Plan).  Whilo  toin 

“('.ontinnons  ”  standards,  on  iho  ono  oinii 

hand,  an;  nupiirod,  than;  is  also  caso  law  Hmi 
indi(:atin{>  that  in  many  situations  it  is  ,-(rpl 

aiipropriato  for  tlu;  hPA  to  account  lor  moi 

tilt;  practical  realities  of  technoloj>y.  for 
exainjile.  in  Essax  ('Mciiiicdi  v.  wIk 

liiickelshaus.  480  l’.2d  427.  484  (D.(.. 

Cir.  1878).  the  D.C.  Circuit 
acknowlt;dged  tliat  in  setting-  standards 
under  (’.AA  section  11 1  valiant 
provisions”  such  as  iirovisions  allowing 
for  njisets  during  startii]).  shutdown  and 
iHinipinent  inallunction  apptiai  . 

necessarv  to  prest;rve  tlu;  reasonableness  ‘ 
of  the  standards  as  a  whole  and  that  the 
record  does  not  support  the  ‘never  to  he 
exceeded'  standard  currently  in  lorc.e.”  »u 
Set;  also,  Portkwd  Cvnwnt  Association  tie 
V.  Ihickclshaus.  480  F.2tl  375  (D.(..  Cir.  jie 
1873)  Though  intervening  c.ase  law  iw 

siti:h  as  Sierra  Chib  v.  EPA  anti  the  CAA  m 
1877  ainenthnents  t;all  intt)  tjuestion  the  di 
n;lt;vant:t;  til  these  cases  ttulay.  they  ai 

supptirt  the  El’A's  view  that  a  system  ,l< 
that  inc.orptirates  st)mt;  level  til  ni 

flexihilitv  is  reasonable.  a 

The  affirmative  defense  provisitms  j, 

allow  sourc.es  to  avtiitl  t;ivil  penalties  lor 
t;xt;t;t;tlant:t;s  t:aiist;il  hy  a  mallimt.titm 
event  if  the  st)nrt;t;  dt;monstratt;s  by  a 
prt;pontlt;rant;t;  of  the  evitlenc.t;  that  the  ^ 
malftint:titm  event  meets  the  tlelinition  ^ 

t)f  malfnnt;tit)n  in  48  (TK  08.2.  By  ^ 

int:orporating  an  affirmative  tlelense.  the 
EPA  has  Idrinalized  its  ai)])rt)ac,h  to  ^ 

niiset  (;vents  hevond  the  control  of  the 
source.  In  a  Clean  Water  Act  setting,  the 
Ninth  Circuit  recpiired  this  type  ol 
formalized  approach  when  regulating  > 

“upsets  hevond  the  control  of  the  permit 
holder.”  Xiarathon  Oil  Co.  v.  EPA.  504 
F.2d  1253.  VLll-TX  (8th  C.ir.  1877).  See 
al.so.  Mont.  Snlplnir  tr  Chem.  Co.  v. 

( hated  States  EPA.  2812  U.S.  App. 

LEXIS  1850  (]an  18.  2812)  (rejecting 
imlustry  argument  that  reliance  on  the 
affirmative  defense  was  not  adequate). 

But  see.  Weverhaenser  Co.  v.  Costie.  588 
F.2d  1811.  1857-58  (D.C.  Cir.  1878) 
(holding  that  an  informal  aiqiroach  is 
adeiiuate).  The  affirmative  defense 
provisions  give  the  EPA  the  flexihilitv  to 
both  ensure  that  its  emission  standards 
are  “continuous"  as  required  by  42 
II.S.C.  7082(k).  and  account  for 
unplanned  upsets  and  thus  support  the 
reasonal)l(;ness  of  the  standard  as  a 
whole.  In  addition,  the  affirmative 
defense  provisions  are  designed  to 
ensure  that  steps  are  taken  to  correct  the 
malfunction,  minimize  emissions 
during  the  malfunction,  and  prevent 
future  malfunctions. 

We  are  jironiulgating  revisions  to  the 
affirmative  defense  jirovisions  in  section 
(it). 21 28  and  88.2885  as  described  at 


jiroposal  (78  ER  88481 )  and  making  Tc  C 

some  minor  additional  riivisions.  Ihe  (• 

terms  “exceedance”  and  “excess 
emissions”  and  “applicable  emis.sion  ^ 

limitations  wen;  being  exceeded”  were  ^ 

replaced  with  the  term  “violation”  to 
more  accurately  r(;llect  that  the  ^ 

affirmative  defense  is  only  available  ^ 

when  there  has  been  a  violation  of  the 
standard.  The  iihrase  “emission  limit 
was  changed  to  “emission  standards"  to 
reflect  that  the  affirmative  defense  c.ould 
he  applicable  to  certain  work  practice 
standards.  The  word  "however”  was 
removed  to  incorporate  more;  plain  ^ 

language  into  the  regulation.  The  term 
“notification”  was  changed  to 
"reporting”  to  reflect  that  the  root  cause 
analysis  required  under  allirmative 
defense  would  he  submitted  with  other 
periodic  reporting.  The  term  "and 
monitoring”  was  deleted  because 
monitoring  malfunctions  are  defined 
differently  than  malfunctions  ol  jirocess 
and  control  units  and  the  allirmative 
defense  is  intend(;d  to  ajqily  to  ^ 

malfunctions  to  alfected  units  that  cause  ^ 
a  failure  to  meet  an  emission  standard.  ^ 
In  multiple  instances  the  word  "were”  ^ 
*'  was  changed  to  “was”  to  inqnove  the  ^ 
clarity  of  a  jirovision.  Tin;  term  . 

“facilitv”  was  changed  to  "aflected  ^ 

sourci;  ’  to  clarify  that  tin;  alfec.ted  ^ 

source  regulated'  hy  the  rule  must  he  ^ 

operated  in  a  manner  consistent  with 

good  practices  for  minimizing  emissions  ^ 
versus  the  entire  facility.  1  li<?  phrase 
“off  shift  and  overtime  labor  were  used, 
to  the  extent  ]iractic;al)le  to  make  these 
rejiairs”  was  removed.  The  EPA  no 
lit  longer  believes  the  language  concerning 
the  use  of  off-shift  and  overtime  labor  is 

e  necessary  hecau.se  the  regulation 

reejuires  that  to  establish  the  afliimatixc 
defense  the  owner  must  jjrove  hy  a 
])re]K)nderance  of  the  evidence  that 
'  rejjairs  were  made  as  expeilitiously  as 
possible  when  a  violation  occurs. 

4H)  Although  w(;  hi;lieve  that  use  of  off-shift 
or  overtime  labor  could  he  cited  as 
evidence  that  tlu;  owner  or  operator 
expedited  repairs,  we  do  not  believe  this 
lev(;l  of  tletail  is  neces.sary  in  the 
regulatorv  text,  'rhe  written  report 
recjuired  when  as.serting  an  affirmative 
defensi;  was  chang(;d  from  a  s(;parate 
“semiannual”  re])ort  to  a  r(;]K)rt  that  is 
submitted  with  the  first  periodic 
compliance,  deviation  re])ort,  or  excess 
,  emission  report  due  alter  the  (;vent. 
Lastly,  the  reciuirement  to  notify  the 
Administrator  by  telephoiu;  or  facsinnle 
within  two  business  days”  was  r(;mov(;d 
llu;  when  w(;  refined  the  affirmative  d(;lense 
;tion  reporting  reciuirements  ha.sed  upon 
comments  received. 


5.  Oxygen  (A)rrection  Retpurements  and 
CO  Monitoring  Recpiirements 


We  are  finalizing  provisions  lor 
calculating  the  38-day  CO  rolling 
average  that  allow  un(X)rn;ct(;d  OEMS 
reading  to  he  u.sed  during  the  period  ol 
op(;ration  from  a  cold  start  to  bring  the 
combustion  unit  up  to  minimal  normal 
operating  temperature.  We  are  al.so 
allowing  uncorrected  OEMS  readings  to 
he  used  in  38-day  average  c.alculations 
for  the  i)eriod  of  operation  following  the 
last  waste;  mat(;rial  (or  material  fe(;d  lor 
waste  burning  kilns)  being  fed  to  the 
combustion  unit  during  shutdown 
procedures  of  the  unit.  For  every  type  ol 
ClSWl  unit  excejjt  waste-burning  kilns, 
the  period  of  time  allowed  for 
uncorrected  CEMS  data  during  a  startup 
.shall  he  48  hours  or  less  per  startup 
event  and  shall  he  24  hours  or  less  for 
each  shutdown  event.  For  waste- 
burning  kilns,  the  ])eriod  of  staitiqi 
h(;gins  when  the  kiln’s  induced  draft  tan 
is  turned  on  and  fuel  is  being 
combusted  and  continues  until 
continuous  teed  is  introduc(;d  into  the 
kiln,  at  which  time  the  kiln  is  in  normal 
operating  moile.  Shutdown  lH;gins  when 
feed  to  the  kiln  is  halted.  Sources  must 
indicate  in  the  CEMS  data  r(;cords 
which  CEMS  data  are  obtained  during 
the  startiq;  and  shutdown  perituls.  Since 
the  ()■>  corr(;ction  calculation  will  afh;(.t 
all  corrected  CEMS  data,  wi;  have 
expanded  the.se  j)rovisions  in  the  final 
rule  to  allow  for  uncorrected  CEMS  data 
’  for  any  pollutant  that  sources  elec.t  to 
measure;  continuously  with  (,EMS  and 
calculate  38-day  rolling  averages  to 
^  demonstrate  continuous  compliance. 

Additionallv.  we  have  finalized 
e  removal  e)f  continuous  C(1  monitoriug 
reejuirements  for  new  and  existing  LRU 
units.  We  are  instead  recpiiring  annual 
(Xl  stack  te.sts  and  continuous  (T 
monitoring  and  we  are  allowing  (X) 
ift  monitoring  with  (]EMS  as  a  compliance 
alt(;rnative.  We  have  also  removed  the 
continuous  CX)  monitoring  reeiuirements 
his  for  new  CISWl  units  in  the  other 
suheategories,  hut  sources  may 
demonstrate  compliance  using  (X) 
e  CEMS  if  they  so  c.hoose.  The  authcH  ity 
to  use  uncorrected  C.EMS  data  dining 
.s  startiq;  and  shutdowns  di.scussed  ahovi; 

applies  to  all  CISWl  sources  that  elect 
ss  to  demonstrate  compliance  with  any 

emission  limits  with  a  CEMS  instead  ol 
jierforming  annual  stack  te.sts.  (changes 
lile  to  the  (X)  and  other  optional  CEMS 
ved  monitoring  reipiirements  made  since 
mse  proposal  are  discu.ssed  below  in  Section 
ll.(’.  of  this  preamble;  “Summary  of 
Signific;ant  Changes  Since  Proposal. ” 
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(tI  r"‘‘'T'','  S'-'f  for 

(■O  (.oiipic'd  With  Coiitimioiis  ()i 
Monitoring 

\V<-'''‘-nnalizingthor„li-|„i,,i 
tost  aiul  continiions  (),  nionitorint. 
IJrovisions  m  today’s  action  that  allow 
oxislnif.  sonrcos  to  use  thoir  enrront  O. 
onalyzor  and  (),  trim  systems  to 
( (anonstrato  continiions  conijilianco 
dosed  on  comments  received,  we  have 
'"odo  some  clarifying  changes  to  these 
provisions  to  he  clear  that  existing  C), 
ti mi  .systems  and  O.  monitors  may  he 

used  to  demonstrate  contimions  ‘ 

aunphance.  as  well  as  clarifications  on 
oMahh.shmg  the  operating  limits  for  (), 
c:ontent.  Changes  to  the  ixmtinnons  CJ.' 
monitoring  reipiirements  made  since  ' 
proposal  are  discn.ssed  below  in  section 
H.C  oi  this  jireamhle:  “Snmmarv  of 
Significant  Changes  Since  Proposal.” 

7.  Non-Detect  Methodology  Using  Three 
limes  the  Detection  Level' 


propo.sal,  the  EPA  continned  its 

levievv  of  sampling  volnmes  and 

ti.slmg  ICR  efforts  on  various 
oomhnstion  sources  to  encompass 
additional  iiolhitants  measured  using 
LI  A  Reference  Method  29  (See 
"umiorandum  “Updated  data  and 

I, ’.vT  Ix'lo'v  (lolocii,,,, 

IHI.I  ci.ilii  ]n  iiiiiilyzMig  viiriiiiis  |kiMu|„„i 
onnssions  databases  for  MACT  and  RTR 
mms.sions  limits"  in  the  CISWI  docket). 

A.S  a  result  ofthisanaly.si.s.  we  have 

determined  recommended  values  for 
dines  the  RDL  that  may  be  n.sed  as 
a  nnnimiiin  emis.sion  limit  value  that 
(.an  ho  accurately  measured  bv  most 
lalioratories  for  Cd  and  Pb.  *  ' 
Furthermore,  based  on  comments  on 
our  application  of  this  non-detect 
methodology  apjiroach  to  CO  data 
measured  using  in.strinnent  methods,  we 
Lave  made  some  modifications  to  the 
siian  calculation  approach  used  in  the 

mipo.secl  ru  e.  Changes  to  the  einkssion 
I'luits  for  Cd.Pb  and  the  .span 

adpistment  calculations  for  CC3  made 
smee  projKisal  are  discn.ssed  below  iii 
section  ll.C  of  tins  jireamble:  "Summarv 
of  Significant  (dianges  Since  Projiosal.’’ 

«.  Definitions  for  Foundry  Sand 
I  hermal  Reclamation  Unit  and 
Chemit.al  Recovery  Unit 

We  an;  finalizing  the  propo.sed  i 

definitions  of  “foundry  .sand  thermal  ' 

reclamation  unit”  and  “chemical 
rocoverv  unit”  to  clarify  that  these  units  • 
me  no  incinerators,  waste-burning  '  I 
kdns,  LRUs  or  .small,  remote  f 

— -  I 

Kill  f:(>nsi,slonl  uiil,  H,,,  e 

KOI.  m.,  iKKlol.ioy  „utlin,-,l  in  Iho  D,H:o.nl)„r  v(l1 1  tl 
o'lMfloiiition  proposiil.  7(i  KK  HlHlia.  n 


Definition  of  Contained  (faseous 
'  Material 

V  today’s  final  rule,  we  have 

),  r‘:infroduced  and  finalized  the 

d(dinition  for“contained  ga.seoiis 
material  as  found  in  the  2000  filSVVI 
^  propo.sed.  As  discn.ssed  earlier 

flu;  Court  s  vacatur  of  the  Delay  Notice 

now  requires  this  definition  to' be 

reintroduced  since  we  are  now 
(unending  the  201]  CISWI  rule  in.stead 
11  ricnl,  mneiidinents  to  the  2000 
^  CISW I  rule  as  when  we  published  the 

Dei.ember  2011  reconsideration 
proposal. 

”  for  I  Frovisions 

toi  Additional  Control  Device  Tyjies 

hi  the  jirojio.sed  rule,  we  reiniested 
(xmnnent  on  whether  there  were 
iuldifumal  control  device  types  that  we 
sliould  identify  monitoring  jirovisions 

uu  thi.s  toinc  and.  m  today’s  final  rule. 

1  uru  including  monitoring  provisions  for 
■sodien  iniection  rate  for  dry  .scrubber 

.(.ntrol  devices  (40  CFR  00.210.'-,  and  40 
(.R  00.27.10).  We  have  also  clarified  that 
sources  that  elect  to  u.se  optional  CEMS 
()  monitor  continuous  compliance  for 
Hg.  D/hs  or  NO,  may  do  so  as  a 
t  Fute  for  paranietri,:  monitoring  of 

A(,I  <md  SN(,R  control  diivicos. 
rospectively.  Changes  to  the  |)a'ramelric 
monitoimg  provisions  made  since 
Pi’opiisal  are  discussed  below  in  .section 
ll.C,  of  this  preamble:  “Summarv  of 
Significant  Changes  Since  Prop'o.sal." 

11.  Particulate  Matter  Continuous 
Monitoring  Provisions  for  Large  ERUs 
and  VVaste-Burning  Kilns 

In  today’s  rule,  we  are  finalizing  some 
r(,\  isions  to  the  monitoring 

nKpiirements  for  ERUs  with  an  annual 

MMfltu/hr  and  extending  the  .same  PM 
(  ontimious  monitoring  provisions  to 
mrste-bu^  Hu;  final  201 1 

WS\V  I  lule.  these  units  w(;r(;  requir(;d  to 
monitor  contmuou.slv  for  PM  usine  ^ 

PM  CEMS;  however.'the  PM  CEMS 
technology  may  not  hi;  sufficient  to 
(jorti  yiccnrate  monitor  piirformance  in 

kilu  limits.  Therefore,  wi;  are  requiring 
‘;”"H"uo,u.s  PM  jiarameter  monitoring 
sv.Mems  for  these  units  similar  to  those 
uung  n;cpiired  for  major  indii.strial 
ooilers  and  utility  boilers.  The  EPA  is 

lurther  requiring  that  a  site-specific  ' 

parametric  operating  limit  be  i 

(i-stablished  during  the  iierforniance  test,  i 
a  there  be  continuous  monitoring  of 
tnat  jiarametric  limit  using  a  PM  CPMS,  i 


that  four  deviations  within  a  12-month 

ojjeratmg  period  con.stitute  a  violation 
aiu  iiggor  immediate  corrective  action 
.  nd  a  Method  .5  performance  test  within 

rlV./'iT".'*  ’ ‘“*‘*'Honal  l.'l  (lavs  to 
oo.stablisli  a  .site-specific  operatiiig 
limit.  " 

CVe  have  revi.sed  all  ojierating 
paranmt(;r  averaging  for  ERU  units  to  hi; 

a  .It  -day  ndling  average  and  allowed 
flu;  .sorbent  injection  parameter  to  be 
adjusted  for  varying  ERUs  ba.sed  on 
load,  (dianges  to  the  PM  continuous 
monitoring  provisions  and  operatim. 
parameter  jirovisions  made  since  " 
l>ro|.,, in  s,„,i„n 
N.c,  (Ihlns  |)n«inil)li.;  ".SuinmHrv  of 
-  ignificant  Cliangixs  Since  Proji'o.sal.” 

^2.Revised  Definition  of  Wa.ste-Hurning 

Thi.s  final  rule  includes  a  definition  of 
uaste-burning  kiln  that  has  been  revi.siid 
•since  he  March  2011  CISWI  Rule.  This 
dofmition  heljis  clarify  the  EPA’s  intent 
mgarding  which  tvjie.s  of  Portland 

CISWI*  •'(olijoct  to 

CdSUT  standards  and  which  kilns  are 

■subject  to  the  Portland  cement  NESHAP. 
Since  jirojio.sal,  some  additional 
laiiguag^  added  to  thi.s  definition  to 
mllu;rclarifvonr,,ro,)o.s(;d  definition. 
Clianges  to  the  definition  of  waste 
binning  kiln  made  since  projio.sal  are 
di.scu.ssed  b(;low  in  .section  ll.C  of  thi.s 
preamble:  "Summary  of  Significant 
(.hanges  Since  ITojio.sal.” 

l.L  Revi.s(;d  D(;finition  of  Solid  Waste 
In  the  March  21. 2011,  final  CISWI 

of  .solid 

rntivi  1  PJ'o.soiit  m  the  2000 

USUI  Rule  in  light  of  the  (hifinition  of 
•solid  waste  in  the  final  NHSM  rule 
Hecau.se  apjilicability  of  section  129 
hinges  on  sources  combusting  solid 

r raw  't‘  "f'''''',"''  ""I'"' ili<' 
USU I  rule.  For  that  reason,  the  final 

rule  contains  a  definition  of  solid  wa.ste 
CFR  241^2  ^ 


14.  Comjiliance  Dates 

In  the  final  rule,  we  are  revising  the 
(:()m|)ianc:e,h^ 

(dSWl  units  to  r,;llect  the  effective  daU;s 
of  this  final  rule.  The  conijiliance  date 
for  existing  sources  deiiends  jirimarilv 
on  .state  jilan  ajiinoval  but  may  bi;  no' 
Intor  than  the  date  .‘5  years  after 

publication  ofthis  final  rule  in  the 
Federal  Register.  The  EC  an> 
implemented  through  a  state 
nnpl(;in(;ntati()n  jilan  or  a  federal  jilan. 
Cil  ler  the  final  amendments  to  the  EC 
mu  consistent  with  the  CAA  section 
2.1.  levi.sed  state  jilans  containing  the 
revi.sed  existing  source  emi.ssion  limits 


Pd,ru„.v  7,  an.l  Ros.,l.i„„. 


and  other  rcquirenionts  in  tlio  final 
aniondnionls  an;  dm;  witliin  1  year  after 
imnmilgation  of  the  final 
n;(:on,si(leration  aimaidinents.  States 
nnist  sill), nit  r(;vis.;d  state  plans  to  the 
Id  A  hy  I*(;hrnarv  7.  2014.  The  K1>A  will 
n;vise  the  existino  federal  plan  to 
ineorporaK;  any  changes  and  oth(;r 
n;(|nir(;in(;nts  that  the  I-PA  has 
|.rn,m,l„,„,ui.  TIu,  |,l„„  „|,|.li„s 

(Cl  (.rSWI  iinil.s  in  iiny  slali,  vvillionl  mi 
approved  state  plan.  Additional 
di.scii.ssion  of  the  .state  plan 
implementation  .schednle  can  he  found 
at  70  FK  1.'j711. 

f  or  new  .sources,  the  coinjrliance  date 
IS  either  August  7.  2013  or  the  date  of 
startuj)  of  the  .sourct;.  which(;v(;r  is  later 
New  sources  are  defin(;d  as  .sources  that' 
l«;gan  construction  on  or  after  June  4 
2010  or  commenced  recon.struction  or 
modilicatioir  after  August  7.  201.3. 

15.  Re\'i.s(;d  N(;w  Souna;  l\;rformanc(; 
Standards 

In  the  2011  CISWI  rule  and  the 
propo.sed  r(;consideration  ruh;  FFA 
<lotermiir(;d  that  tlu;  l)(;.st  control l(;d 
similar  unit  under  .section  120(a)(2)  was 
not  a  solid  waste  incineration  unit  for 
'■■'■'■Inin  new  .source  standards. 
Si)(;cifi(;ally.  the;  n(;w  .source  limits  for 
cnrtain  pollutants  from  waste;  hurninu 
ki  lls  and  FRlJs  w,;n;  hasciel  on  eenreiit 
Kilns  and  hollers.  r(;.sp(;(:ti\'(;lv  See 
memiirandum  “CISWI  Fmi.ssion  Limit 
Calculations  lor  Fxi.sling  and  New 
Sources”  in  the  CISWI  dor;ket.  Roth  the 
indu.strial  Inhler  NESHAF  and  the 
I’orlland  cement  NFSMAF  are  hein<> 
reviseel.  and  additional  data  has  h(;en 
m(.oiporat(;d  into  the;  new  source  MACT 
analyses  for  those  rules.  As  a  result  of 
the  new  data  and  analv.scis.  .several  of 
the  new  .source  NFSHAP  limits  are 
hcing  n;vi.s(;d  and  FRA  is  changing  the 
lollowing  new  source  limits  in  CISWI 
ha.s(;d  on  the  revi.sed  limits  in  the 
NESIIAFs:  NOx  for  waste-hurning  kilns, 
and  Hg  and  FCDD/PCDF  for  ERlI-lifiuid/ 
gas  units.  '  i 

C.  Sunimaiy  of  Significant  Changes  \ 

Since  Proposal 

1 .  R(;vi.sion  of  the  Suhcategoriiis  i 

Emirgy  Recov(;ry  Unif.s 

In  the  final  2011  CISWI  Rule,  we  r 
ostahhshed  .sejiarate  suheategories  has(;d  i, 
on  tin;  tyjais  ol  Imils  and  wastcis  fJRlJs  d 
were  designed  to  burn.  En(;rgv  R(;coverv  u 
IJmIs  (o.g..  units  that  would  lie  boilers  ‘  li 
and  process  heaters  but  for  that  fact  that  si 
lh(;y  combust  .solid  waste)  d(;.sign,;d  to  tl 
burn  ga.seous  luels  and  liipiids  that  are  n 
solid  waste  wen;  included  in  om;  sc 

primary  suhcat(;gorv  and  the  other  j), 

liriinarv  suheategory  was  for  units  si 

desigmid  to  burn  solid  fuels  or 


prodoimmintly  non-coal  .solid  iiiaKirials. 
'■'  I '‘'I'""!  2011  CISWI  rule,  the  solid 
luel  ERU  subcatiigory  was  furth(;r 
divided  into  .s(;parate  subcategories  for 
coal  and  bioma.ss  units,  with  .seiiarate 
II  '"'Its  for  CC.  NOx  and  SO,  to  account 
oi  signilicant  dillerenciis  in  unit  (lesion 
for  th(;.s(;  two  typiis  of  fuels  and  the 
impacts  the  diff(;r(;nt  unit  (hisigns  have 
on  emi.ssions  of  tlu;.se  jiolhitant.s. 

13ocau.se  tlu;  ]niblic  was  not  afford(;d 
;in  oiijiortimitv  to  comm(;nt  on  the 
revision  to  the  ERl  I  .subcat(;gorv.  we 
identili(;d  this  as  a  r(;con.sid(;raiion  i.ssiie 
in  the  March  21,  2011.  notice  ofinkmt 

CISWI  Rule.  (,(;rtain  iu;tition.s  for 
r.  r(;(^:on,sideration  supported  tlu;  further 
It  subcategorization  of  the  solid-fuel  ERU 
subcat(;gory  and  suggested  that  all  nine 
emi.ssion  limits  .should  hi;  divided 
betw(;eii  coal  and  biomass  ERUs.  in.stead 
ot  only  having  diffenint  limits  for  CO 
NOx  and  SO,. 

\Ve  granted  reconsideration  of  our 
subcategorization  ajiiiroach  for  ERUs 
:md  proposed  to  (istablish  different 
emi.ssion  limits  for  PM.  Cd,  Pb  and 
’  coal  and  bioma.ss  units,  in 

addition  tc)  establishing  diffenait  limits 
for  (,0,  NOx  and  SO,.  We  akso  ,solicit(;d 
comment  on  wlu;tlu;r  we  should  also 
subcat(;gorize  .solid-fuel  ERUs  for  IK'I 
and  Hg. 

I3a,s(;d  on  comments  and  informalion 
rec(;ived  during  the  comment  ]u;riod,  we 
fieve  determiiuid  that  it  is  approiiriate  to 
sul)cat(;gorize  solid  fuel  ERUs  for  all 
nineCAA  .section  1251  pollutants  W(‘ 
'■‘Hiognize  that  there  are  .significant 

design  and  ojierational  differences 
lietween  bioma.ss  and  coal  ERU  units 
that  imjiact  the  generation  of  all  nine  ‘ 
regulat(;d  pollutants,  and.  for  this 
leason.  we  are  (istablishing  separate  ‘ 

emi.ssion  standards  fcjr  all  nine  I 

pollutants  Inun  coal  and  bioma.ss  ERUs  f 
m  this  final  rule.  i 

lu  addition,  since  issuing  the  I 

J)ropo.s(;d  r(;con.sid(;ration  CISWI  rule, 
we  have  niceived  comments  and  data 
which  allowed  us  to  update  our  " 

inventory  of  ERUs.  'flu;  inventory  " 

adjustments  we  made  more  accurate;!  v 
refl(;ct  tlu;  inventorv  of  solid  wast(>  ‘ 
eombu.stion  units.  13a.s(;d  on  comments 
from  tlu;  opi.Tator  of  tlu;  units,  we  P 

r(anov(;d  thr(;(;  units  from  tlu;  final  ruh*  ^ 
mvent(uy  of  bioma.ss  ERUs  that  were 
determined  to  lu;  non-wasti;  burning 
units  and  we  r(;-analyzed  tlu;  (;mi.s.sion  ^ 
limits  for  flu;  solid-biomass  ERU 
subcat(;gory.  Tlu;  coinmenter  explained 
tliat.  although  ju;rmitt(;d  to  burn  -- 

niat(;rial.s  that  would  he  con.sider(;d 
solid  waste.  tlu;.se  units  had  c(;a.sed 
Inirning  the  materials  in  (pu;.stion 
sev(;ral  y(;ar.s  ago  and  would  not 
r(;comnu;nce  burning  the.se  in  the  liifun;.  NC 


s.  1  hus,  at  the  time  of  t(;.sting.  tlu;.s(;  units 
W(;re  not  solid  waste;  incineration  units. 
We;  also  re;c(;iv(;(i  additional  CO 
emissions  data  .ind  r(;-analyz(;(l  the 
Jierfornumce;  ol  the  b(;st-perf()rming  ERU 
lu  Ihe; , solid-coal  ERU  .subcate;g()rv  The 
u  (jini.ssion  limits  in  this  final  rule  refle;!;! 
tlu;  n(;w  inv(;nte)rv  and  emission  data 
i-ec(;iv(;(l:  h()W(;v(;r,  we;  h;i\'e;  used  the 
same;  methodology  as  in  the;  201 1  filSWI 
rule;  and  Dec(;mb(;r  2.3.  201 1 
r(;con.si(lerati()n  luopo.sal  for 
establishing  Ihe;  (;mi.s,sie)n  limits. 

Wasf(;-13urning  Kilns 

^  n  A*"  '■'''•‘"'«''Iu''ufion  pro])o.sal, 

flu;  El  A  ])erl()rnu;d  an  analysis  of  the 
materials  being  combust ed'in  the  entire' 
inventory  of  Portland  cement  kilns  in 
light  of  the  final  NHSM  rule  (See 
memorandum  “Revised  Floors  without 
Kilns  that  Would  have  b(;en  CISWI 
Kiln.s  Had  the  Solid  Waste  Definition 
Api)lu;(l"  in  the  CISWI  docket).  As  a 
le.sult  of  this  analvsis,  we  added  11 
ki  ns  to  our  inve;ntory  of  Wii.ste-burning 
kilns.  In  addition  to  this,  we  furflu;r 
reviewed  the  Portland  cement  emissions 
te.st  records  and  ideintified  some 
additional  teist  data  for  kilns  that  we-re 

;»ldo(l  to  the  CISWI  iiive;ntorv  following 
the  March  21. 2011,  final  rule 
publication.  This  iiewly-identified  datei 

r'ltMl'M  oonipihid  into  the 

USUI  databa.se.  and  tluin  the  MACT 
iloor  e;nii.ssion  limits  weire  re-calculated 
111  the;  De;e:emb(;r  2.3.  2011,  pre)ju).s(;(|  rule; 
to  re;fl(;ct  the;  up(lat(;(l  inventorv  and 
additional  data.  Following  luoiui.sal.  we 
w(;re  also  notifieid  of  one  additional 
wast(;-burning  kiln  and  that  one;  of  the 
Kilns  in  the  inventorv  was  not  burnine 
waste  materials.  We  made  these 
adjustments  to  our  inventorv,  bringing 
the  tcjtal  waste-burning  kiln  inventorv  to 
2.3  kilns.  W  e  recalculated  the;  standards 
m  this  final  rule  to  include  all  23  waste 
Inirning  kilns. 

As  with  the  new  ERU  standards,  we 
have;  useid  the  same  methodology  to 
establish  today’s  (;mi.ssion  limits  as  we 
us(;d  fen-  the  final  2011  CdSWI  rule.  We; 
have  also  r(;tained  the  emissions 
concentration  beisis  for  the  st.indards 
Howe;ver.  Table  4  of  this  pre;amble 
pre;se;nt.s  the  emission  limits  for  PM. 

NOx,  SO,  and  Hg  on  a  iiroehiction  basis 
tor  comiiarison. 

Table  4— Waste-Burning  Kiln  Emis¬ 
sion  Limits  Expressed  in  Produc¬ 
tion  Basis 


Hg  (Ib/MM  ton  clinker) 
PM  (Ib/ton  clinker) 

NOx  (Ib/ton  clinker)  .... 


Existing 

New 

kilns 

kilns 

58 

21 

0.026 

0.013 

6.7 

1.5 

78.  No.  20/Th, u-sdav.  Pel, n, ary  7.  .„»/K„|.,.s  „n,l  R„,.„a,i„„.s 


Table  4— Waste-Burning  Kiln  Emis 
SION  Limits  Expressed  in  Produc¬ 
tion  Basis — Continued 


Pollutant  (units) 

Existing 
kilns  « 

New 
kilns  ^ 

SO2  (Ib/ton  clinker) 

8.9 

0.4 

Small  Romoto  liicinorators 

Altar  tho  rocoiisidaration  projjosal.  wo 
rocoivcd  additional  information  from 
stakcholdors  of  additional  units  in 
oiKM-ation  and  jjlannod  for  oporation 
within  tlu!  next  yoar  or  two  that  would 
(jiialify  as  small  remote  incinerators. 

The  resulting  changes  included  moving 
one  unit  from  the  small  remote 
incinerator  subcategory  to  the 
incinerator  suhcategorv  due  to  the  unit’s 
proximity  to  a  landfill  in  Ala.ska.  An 
additional  1.5  small  remote  incinerators 
were  added  to  our  inventorv  of  existing 
units,  bringing  the  total  of  this 
suhcategorv  to  28  units.  This  additional 
mtormation  resulted  in  changes  to  tin* 
emissions  limits. 

2.  Revisions  to  the  Monitoring 
Reipiirements  ^ 

Alter  the  March  21,  2001  final  rule, 
jietitioners  identified  computational 
issues  for  correcting  CX)  concentration 
measurements  to  7  jiercent  O,  for 
jieriods  when  the  content  of  the  line 
gas  approaches  the  ambient  air  ()•> 
content  during  .startu])  and  .shutdown 
l)eriod.s  for  sources  that  demonstrate 
compliance  with  the  CX3  limit  usin- 
CRMS.  The  ecjuation  for  the  7  percent 
(T  correction  is  X  pjnn  CO*  (20.9-7)/ 
(20.9  -  %(),  of  fl„o  .stream).  As  seen 
by  this  eciuation.  as  the  flue  gas  stream 
O2  content  gets  closer  to  20.9,  the  value 
ol  X  IS  multijjlied  by  an  ever  increasing 
hictor.  For  example,  when  the  .stack  gas 
O2  content  is  4  jiercent,  the  factor  is  1 

0.82.  It  the  stack  gas  (T  content  is  20  1 

jien.ent,  the  factor  increases  to  15  4  ( 

Therefore,  a  Hue  gas  CO  concentration  1 
roachng  of  1 00  pjnn  would  he  corrected  1 
to  82  |)j)m  for  a  stack  gas  at  4  percent  c 
O2  content,  hut  wouhl  become  a  1,540  1 

Jipm  corrected  concentration  for  a  stack  1 
gas  at  20  jiercent  (T  content.  In  the  I 

extreme,  at  a  20.8  percent  stack  gas  j, 

concentration  (i.e.,  ajijiroximating  c 

(imhient  air  O2  content),  the  same  100  ti 
Pimi  measurement  would  he  corrected  d 

to  1:1.900  ppm. 

1  etitioners  noted  that  (T  contents  Ij 

relatively  close  to  ambient  air  often  are  st 
luaintained  during  combustion  unit  u 

startup  and  shutdown  in  order  to  .safelv  n 
operate  the  combustion  unit.  Therefore.  (•( 
(X)  readings  during  these  jieriods  would  cc 
b(!  multijilied  by  an  imcharacteristicallv  re 
Ingh  correction  factor,  and  the  resulting  n, 


/IIS-  (.-orrected  CO  concentrations  inflated 
)C-  flue  to  the  7  percent  O,  correction. 

IXititioners  and  commenters  presented 
—  data  that  show  these  corrected  data 
^  points  would  have  the  potential  to  drivi 

_  -^b-day  rolling  average  values 

3  4  '-"bssion  limit  for  the 

_  affected  units,  hut  this  would  not  he  an 
accurate  reflection  of  the  (X)  emi.ssions. 

I  etitioners  suggested  various 
ajiproaches  to  remedv  this  situation, 
ve  "'ith  one  being  to  not  re(|uire  the  7 
))ercent  O^  correction  reciuirement 
during  unit  .startup  and  .shutdown  for 
sources  that  demonstrate  comjdiance 
with  the  CO  limit  u.sing  CiEMS.  In  other 
woids,  the  C.EMS  data  as  re])orted  at 
>  stack  gas  concentration  without  Ot 
correction  would  be  included  in  tlie 
rolling  average  calculations  for  periods 
s  when  the  comhusticjn  unit  is  either 
being  started  up  or  .shutdown  instead  of 
|>Plu.ving  the  Q,  correction  to  that  data 
l)olore  It  is  included  in  the  c.alculation 
ot  the  .10  day  rolling  average.  During  all 
other  oiierating  [xiriods,  the  CEMS  data 
would  be  corrected  to  a  7  percent  O. 
exmeentration  ])rior  to  calculating  the 
rolling  average.  Stated  otherwi.se.  the 
data  obtained  during  startiiji  and 
shutdown,  which  will  not  include  the  7 
Ijercent  C2  correction,  will  be  added  to 
the  ()2  corrected  data  collected  during 
all  other  periods  to  calculate  the  .'10-dav 
aveiage  that  is  used  to  determine 
continuous  compliance  with  the 
aj)j)licable  (XJ  limit  tor  sources  that 
demonstrate  comjdiance  u.sing  CEMS. 

I  nor  to  i.ssuing  the  reconsideration 
proposal,  we  received  data  for  one  unit 
in  (Hie  suhcategorv  (coal  ERlJs)  that 
indicated  .startups  usually  occur  over  a 
4-hour  jieriod  and  shutdowns  occur 
over  a  1  hour  iieriod.  Therefore,  we 
proposed  jirovisions  for  calculating  the 
:i0-day  CO  rolling  average  that  would 
allow  the  source  to  u.se  CiEMS  data  that 
doe.s  not  include  the  O2  correction  to  be 
used  during  the  first  4  hours  of 
oiieration  from  a  cold  .start  and  the  1 
hour  ot  ojieration  following  the  last 
waste  material  being  fed  to  the  1 

comhu.stion  unit  during  shutdown  , 

jirocedures  of  the  unit.  Since  iiropo.sal.  ; 
however,  we  received  comments  on  this  1 
jirovision,  jirimarily  pointing  out  that  / 

longer  periods  are  re(|uired  to  jirotect  | 
comhu.stion  e(|uipment  from  rapid  . 

foinperature  swings,  which  could  cause 
damage  to  the  fireboxes  or  kiln  surfaces.  '■ 
t.ommentiH's  also  contended  that  the 
limited  information  concerning  the  a 

starlujj  and  shutdown  jieriod.s  during  t 

whi(;h  the  O2  correction  would  not  he  e 
recjuired  did  not  rofT.^t  the  needs  for  all  tl 
comhustor  tyjies  or  control  device  n 

configurations.  We  have  therefore  i( 

revi.sed  the  .shutdown  and  startup  p 

lieriod  of  operation  to  he  more  generally  a( 


applicable  to  CISWI  units.  In  the  ca.se  of 
ERUs,  incinerators  and  small  remote 
incinerators,  we  determined  that  the 
slartui)  puriod  should  include  the  linu's 
o  jirior  to  the  source  reaching  the  minimal 
o])eratmg  temperature,  hut  in  no  ca.se 
lunger  than  48  hours.  For  .shutdown,  we 
(ietermined  as  at  jiroposal  that 
•  shutdown  begins  after  the  last  wa.ste  has 
ueen  ted  to  the  combustor  prior  to 
shutdown  but  we  have  revi.sed  the  final 

rule  to  indicate  that  the  .shutdown 

period  may  not  exceed  24  hours.  We 
have,  therefore,  sjiecified  in  the  final 
rule  an  UL  ot  48  hours  for  startup 
lieriods  to  use  uncorrected  GEMS  data 
and  24  hours  for  shutdown  periods  to 
use  uncorrected  GEMS  data  for  ERUs, 
iiu.inerators  and  small  remote 
incinerators.  For  waste-burning  kilns, 
these  periods  are  triggered  off  of 
material  feed  to  the  kiln  rather  than 
.solely  wa.ste  feed.  This  addre.s.ses  the 
tact  that  kilns,  unlike  cither  GISWI  units 
are  inoducing  jiroduct  rather  than  solely 
di.spo.sing  ot  wa.ste  or  recovering  energy. 

iKH'etore,  tor  waste-burning  kilns 
starUip  begins  when  the  kiln’s  induced 
tan  IS  turned  on  and  continues  until 
(.ontinuous  feed  is  introduced  into  the 
kiln  at  which  time  the  kiln  is  in  normal 
oiieratmg  mode.  Shutdown  begins  when 
feed  to  the  kiln  is  halted. 

As  at  jH'opo.sal,  sources  must  indicate 
111  the  (,EMS  data  records  which  GEMS 
data  are  uncorrected  becau.se  they  wen' 
obtained  during  the  .startup  and  ' 
.shutdown  jieriod. 

The  G2  correction  i.ssue  de.scribed 

abovo  for  (;() 

during  starlui)  Jm^  shutdown  apiilies 
(Kpially  to  otluH'  iiollntants  measured 
with  a  (.EMS  that  is  corrected  to  7 
(lercent  (T.  The  final  GISWI  rule  allows 
sources  to  demonstrate  compliance  with 
any  ot  the  standards  using  GEMS,  and 
for  this  rea.son.  we  have  exjianded 
authorization  to  use  uncorrected  GEMS 
data  during  periods  of  startuj)  and 
shutdown  to  all  iiollutants  for  which  a 
source  demonstrates  comiiliance  with 
GEMS.  In  the  final  rule,  the  7  percent  G, 
correction  is  not  recpiired  during  startup 
and  shutdowns  for  any  GISWI  sources 
that  elect  to  demonstrate  continuous 
com])liance  with  any  of  the  emission 
limits  with  a  GEMS  instead  of  stack 
tests. 


.T  (3xygen  Monitoring  Re(|uirement.s 

projiosal,  we  included  jirovisions 
and  definitions  in  an  attempt  to  ensure 
that  sources  would  be  able  to  u.se 
exi.sling  G2  monitoring  .sy.stems  to  meet 
the  continuous  (T  monitoring 
lecjuirements.  However,  commenters 
identified  potential  issues  with  our 
Jiropo.sed  jirovisions  and  definitions.  To 
address  these  commenters’  concerns,  we 
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have  revised  the  provisions  in  40  C'.KR 
(>0.2105  and  40  CFR  00.2780  to  clarify 
the  methodology  for  establishing  and 
monitoring  the  O2  level.  Furthermore, 
the  definition  of  “oxygen  analyzer 
system"  has  been  revised  to  clarify  the 
a|)|)ropriate  locations  and  nomenclature 
of  possible  existing  monitoring  svstems 
so  that  their  use  to  meet  these 
reijuirements  is  fully  enabled. 

4.  Removal  of  the  Definition  of 
1  lomogeneons  Wa.ste 

The  Fl’A  included  in  the  final  2011 
(ilSWI  Rule  a  definition  of  homogenous 
waste  and  a  process  for  evaluating 
claims  that  a  jjarticular  waste  stream  is 
homogenous.  The  definition  was  added 
to  the  2011  (ilSWI  rule  in  response  to 
comment.  Becau.se  the  determination  of 
homogeneity  of  a  waste  stream  is 
relevant  to  apjilicability  of  CAA  section 
129  to  (jiialifying  small  power  producers 
and  (Jiialifying  cogeneration  facilities, 
we  determined  it  was  reasonable  to 
include  a  definition  of  "homogenous 
waste"  and  a  jirocess  by  which  sources 
could  obtain  a  determination  that  a 
waste  stnnnn  is  homogenous  from  the 
FRA. 

In  the  2011  CKSWl  Rule,  the  EVA 
stated  that  a  determination  concerning 
whether  a  waste  is  homogeneous  is 
made  on  a  case-1  ly-ca.se  basis.  The  ERA 
added  jirovisions  to  the  (d.SWl  final  rule 
that  recjiiire  source  owners  or  ojierators 
.seeking  the  exemjition  to  submit  a 
rtKjiiest  for  a  homogeneons  waste 
determination  to  the  ERA.  and  that  they 
su|)j)ort  their  reijuest  with  information 
describing  the  materials  to  be 
combusted  and  why  they  believe  the 
waste  is  homogeneous.  The  2011  (8S\VI 
rule  al.so  .stated  that  the  determination  of 
what  con.stitutes  a  homogeneous  waste 
is  not  delegable  to  the  state  or  local 
agencies.  In  the  December  28.  2011. 
reconsideration  |)ro|)o.sal.  we  jirojiosed 
for  comment  the  definition  of 
"homogeiuMms  waste"  and  the 
jirovisions  for  making  homogeneous 
waste  determinations  that  were 
included  in  the  2011  (ilSWI  rule. 

("ommenters  generally  did  not  agree 
with  the  jirojiosed  definition  and 
jirovisions  for  making  a  homogeneous 
waste  determination,  arguing  that  the 
definition  and  jirovisions  introduced 
ambiguities  and  stijnilations  that  would 
jirevent  classification  of  many  materials 
(including  fossil  fuels)  as  being 
"homogeneons."  We  reevaluated  the 
definition  and  jirovisions  in  light  of  the 
comments  and  determined  that  the 
definition  and  jirovisions  could  be 
interjireted  in  a  manner  that  would  be 
unduly  restrictive:  however,  we  also 
determined  that  commenters  jirojiosed 
alternative  definitions  and  jirovisions 


were  eijnally  jiroblematic.  Therefore,  the 
final  rule  does  not  include  a  definition 
of  “homogeneous  waste".  We  are  also 
removing  the  re(jnirement  that 
(jualifying  small  jiower  jiroducers  and 
(jualifving  cogeneration  facilities  that 
combust  solid  wa.ste  obtain  a 
determination  from  ERA  that  such  waste 
is  boniogenous.  Becau.se  the  final  rule 
does  not  include  a  homogenous  waste 
definition  or  a  jiroce.ss  to  obtain  a 
determination  from  ERA,  we  believe 
that  it  is  ajijirojiriate  to  inform  the  I'iRA 
when  a  unit  (jualifies  as  a  small  jiower 
generator  or  cogeneration  facility  as 
defined  under  section  129  becau.se  the 
site  sjiecific  fact  jiatterns  for  different 
tyjies  of  wa.ste  may  vary  considerably. 
Therefore,  the  final  rule  reijuires 
(jualifying  small  jiower  jiroducers  and 
(jualifving  cogeneration  facilities  that 
combust  solid  wa.ste  notify  the  ERA  that 
such  waste  is  homogeneous.  (40  CFR 
(i().2()20  and  40  CFR  (iO.2555). 

Section  129  .states,  in  jiart.  that  the 
term  "solid  waste  incineration  unit" 
does  not  include: 

*  *  *  (|iialitving  small  jiowtM' jiroduclion 
facilities,  as  delined  in  siiclion  7!>(i  (17l((^l()\ 
title  Id.  or  (iiialilving  cogeneration  facililiiis, 
as  delined  in  siiclion  7fl(i  ( IHlIlf)  i\\\v  Id. 
which  hnrn  homogeneons  waste  (such  as 
units  n  liich  huru  tires  or  used  oil.  hut  not 
iiu  ludiu}'  ndiise-derived  liud]  lor  the 
jirodiiction  of  electric  enmgv  or  in  the  cast; 
of  i|iialifving  cogeneration  facilities  which 
hnrn  homogeneous  waste  fortlu!  jirodnclion 
of  idectric  energy  and  steam  or  forms  of 
useful  energy  (such  as  heal)  whi(  h  an?  usiid 
for  industrial,  commercial.  h(?aling  or  cooling 
jmrjioses  *  *  *  (lAA  .S(!ction  129(g)(l){l5) 
(emphasis  added] 

We  believe  that  the  jiarenthetical 
contained  in  the  exemjition  that 
jirohibits  refuse  derived  fuel,  which  is 
made  from  municijial  .solid  wa.ste,  from 
(jualifying  as  homogenous  waste  and 
allows  tires  and  u.sed  oil  to  (jualify  as 
homogenous  wastes  jirovides  guidance 
on  what  con.stitutes  a  homogenous 
wa.ste.  We  do  not  acc(!iit  imhistry's 
assertion  that  any  wa.ste  from  a  common 
source  is  homogeneous,  or  that  in  all 
ca.ses  combining  two  homogeneous 
wastes  results  in  a  homogeneous  waste, 
as  doing  .so  could  resnlt  in  almost  any 
wa.ste  stream  being  homogenons.  We  do 
not  believe  that  is  consi.stent  with  the 
statute.  In.stead,  we  believe  Congress 
intended  this  exemjition  to  ajijilv  onlv 
when  the  waste  .stream  has  a  consistent 
makenji  that  allows  the  source  and  the 
enforemnent  authority  to  jiredict  the 
range  of  emissions  from  the  combustion 
of  the  waste  on  an  ongoing  basis. 

In  keejiing  with  this  interjiretation. 
we  maintain  that  the  homogeneous 
wastes  are  generally  material  sjiecific 
(e.g..  tires  or  used  oil).  We  believe  this 


means  that  a  homogeneous  waste  is  of 
known  origin  and  that  it  can  Ik* 
identified  as  a  sjiecific  material  or 
material.s — using  the  examjile  in  the 
Act.  certain  used  oils  or  scraji  tires.  By 
contrast,  municijial  solid  wa.ste  can  be 
i(l(!ntifi(Hl  as  municijial  solid  waste  as  a 
general  term,  but  it  is  not  comjiosed  of 
onlv  one  or  two  sjiecific  tyjie  of  wa.ste: 
e.g.  municijial  solid  wa.ste  cannot  be 
identified  as  one  sjiecific  material  or 
grouji  of  material.s.  Regarding  variability 
of  the  comjiosition  of  homogeneous 
wa.ste  throughout,  homogeneous  wa.ste 
mav  have  variations  in  comjiosition.  but 
it  shoidd  generally  be  within  the  range 
of  ojierations  which  jiroduce  the  wa.ste 
(e.g.,  size,  contaminant  levels,  state  of 
matter.)  We  al.so  believe  that  off-sjiec 
materials  may  be  homogeneous,  e\’en  if 
they  are  not  homogeneous  to  the  on- 
sjiec  material,  and  that,  if  combusted 
together,  both  the  on-sjiec  and  off-sjiec 
materials  may  riujuire  sejiarate 
homogenous  waste  determinations.  We 
al.so  believe  that  homogeneous  waste 
should  have  jiredictable  known 
contaminant  levels,  even  if  those 
contaminant  levels  vary  within  a  range. 
We  may  (juestion  the  homogeneity  of  a 
sjiecific  material  if  it  is  adulterated  such 
that  it  takes  on  the  characteristics  of  a 
different  tvjie  of  wa.ste  (e.g.,  used  oil 
which  is  so  contaminated  with  RC'.B’s 
from  a  leaking  heat  exchanger,  such  that 
the  u.sed  oil  takes  on  the  characteristics 
of  a  waste  ROB  stream  as  ojijiosed  to  a 
u.sed  oil  striiam)  or  where  the  BTD  value 
of  a  wa.ste  is  .so  altered  that  other  fuels 
must  be  introduced  to  ensure 
combustion  and  jireserve  the  iiurjiose  of 
combustion  under  the  exemjition.  i.e.  to 
Jiroduce  energy. 

5.  Non-Detect  Methodology  Using  Three 
Times  the  Detection  Level 

Rrior  to  reconsideration  jirojiosal.  the 
ERA  conducted  a  review  of  samjiling 
volumes  and  detection  levels  across 
various  emission  testing  ICR  efforts  on 
various  combustion  sources  (See 
memorandum  “Ujidated  data  and 
jirocednre  for  handling  below  detection 
level  data  in  analyzing  various  jiollutant 
emissions  databases  for  MACT  and  RTR 
emissions  limits"  in  the  CISWl  (l(ick(!t). 
As  a  result  of  this  analysis,  we 
determined  recommended  values  for 
three  times  the  RDL  (8xRDL)  that  may 
be  used  as  a  minimum  emission  limit 
value  that  can  be  accurately  measured 
by  most  laboratories.  These 
recommended  values  were  then 
comjiared  with  calculated  emission 
limits  and.  if  the  calculated  limit  was 
less  than  the  recommended  8xRDL,  the 
8xRDL  value  was  selected  as  the  limit. 
Since  the  D(!cember  28.  2011, 
reconsideration  jirojjosal  was  jiublished. 
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we  have  continiHid  our  review  and 
(letcirniined  3xRI3L  values  for  additional 
metals  measured  using  FI’A  Refenmce 
Method  29.  'I’hese  include 
recommemhul  values  for  Cid  and  I’h  and 
we  have  a])|)lied  this  metliodologv  to 
those  emission  limits  in  addition  to  the 
I)/F  and  llg  limits  that  were  reevaluated 
in  the  reconsideration  propo.sal.  As 
discussed  in  the  reconsidciration 
proposal,  the  premi.se  for  this  approach 
is  the  same  as  described  in  the  final 
2011  (3SVV1  rule  hut  using  a  broader 
data  set  to  establish  the  3xRI)L  value. 

VVe  have  not  changed  the  metliodologv 
of  the  emission  limit  calculation  or 
tabulation  of  the  three  times  the 
detection  limit  value  that  was  used  in 
the  final  2011  (ilSWl  rule. 

Since  reconsideration  ]n’oposal,  some 
commenters  have  noted  that  the  ERA 
Method  .‘5  minimum  catch  values  were 
below  levels  established  in  similar 
studies  on  this  reference  method.  In 
light  ofthe.se  comments,  we  have 
reconsidered  the  1  mg  minimum  catch 
value  used  in  the  reconsideration 
pro])osal  and  are  now  using  a  1  mg 
minimum  catch  in  establishing  the  final 
rule  emission  limits.  Our  review  and 
determination  of  the  1  mg  minimum 
catch  are  discussed  in  “Minimum 
Detection  Limit  for  EPA  Method  .'S"  in 
the  OISVVI  docket. 

In  a  similar  fashion,  the  (X)  sjian 
adjustment  methodology  has  been 
further  refined  in  consideration  of 
comments  on  the  approach  u.sed  to 
adjust  (X)  in.strumental  test  methods 
readings  in  reconsideration  jnojiosal. 
The  methodology  for  adjusting  (X) 
emission  test  run  data  to  reflect  the 
limitations  from  the  instrument  span 
used  at  testing  is  described  in  the 
“(il.SWl  Emission  Limit  (Xilculations  for 
Exi.sting  and  New  Sourc:es  for  the 
Reconsideration  Final  Ride" 
memorandum  in  the  CISWI  docket. 

8.  Parametric  Monitoring  for  Additional 
Control  Device  Types 

In  the  December  23.  2011, 
reconsideration  propo.sal.  we  stated  that 
we  believed  the  control  devices  with 
monitoring  ]novisions  ex])re.s.sly 
identified  in  the  rules  should 
encompa.ss  most  tyjies  of  control 
devices  that  we  anticijiate  the  various 
tyjies  of  C.LSVVl  units  will  use  to  meet 
the  emission  limits.  However, 
recognizing  that  a  .source  might  want  to 
einjiloy  another  type  of  control  that  is 
not  addres.sed,  we  provided  jirovisions 
for  sources  to  petition  for  sjiecific 
ojierating  limits  for  alternative  control 
devices  to  he  established  during  a 
performance  te.st.  These  provisions  al.so 
allow  specific  operating  limits  to  he 
established  for  CISWI  units  without  any 


air  pollution  control  devices,  such  as  for 
units  that  emjiloy  material  balance 
o])erating  limits  in  conjunction  with 
])eriodic  stack  testing  to  demon.strate 
continuous  comjiliauci!. 

We  also  determined  that  drv  .sorbent 
injection  (or  dry  scrubbers)  may  he  one 
tyjie  of  additional  control  device  that 
(ilSWI  units  may  widely  use  to  control 
acid  gases.  Commenters  agreed  with  our 
.statement  and  encouraged  the  EPA  to 
identify  operating  jiarameters  for  dry 
scrubbing  sy.stems  in  the  final  rule.  VVe 
have  done  so,  hv  both  defining  “drv 
scruhher”  in  tin;  rule,  and  specifying 
that  the  sorbent  injection  rate  must  be 
monitored  and  maintained  at  or  above 
the  operating  rate  e.stablisbed  during  the 
H(d  jierformance  te.st  (40  C^FR  8().210.'i 
and  40  CFR  00.2730).  Furthermore,  we 
have  determined  that  the  sorbent 
injection  rate  for  ERUs  can  be  adjusted 
to  reflect  operating  loads  that  are  less 
than  tho.se  during  the  performance 
testing.  (Xnnmenters  have  made 
arguments  that  r(;(juiring  a  high  sorbent 
injection  rate  during  reduced  boiler 
loads  can  lead  to  fouling  and  jilngging 
issues,  es])eciallv  for  acid  gas  sorbi'ut 
injection.  To  addre.ss  this  particular 
concern,  and  to  provide  consi.stency 
with  other  industrial  boiler  rules,  we  are 
also  ])roviding  this  ])arametric 
monitoring  ])rovision  for  sorhimt 
injection  air  pollution  control  devices. 

Also  ri!garding  monitoring,  we 
determined  after  ]n'opo,sal  that  we  had 
not  clarified  in  the  rule  that  sourciis 
o])ting  to  use  C.l’^MS  to  measure  NOx.  I  Ig 
or  D/F  were  not  required  to  monitor  A(3 
rates  (for  Hg  and  D/F  (iEMS-eipiipped 
units)  or  SNCR  parameter  monitoring 
(for  N()\  CEMS-equi]iped  units).  Our 
intent  had  been  to  not  recjuire 
applicable  control  device  parameter 
monitoring  if  a  CEMS  was  in  use  for  the 
pollutant  being  controlled  by  the  device. 
Control  device  parameter  monitoring  is 
an  accejitahle  and  estahli.shed  method 
for  determining  continuous  comiiliance 
and  it  is  appropriate  to  reijuire  such 
monitoring  when  coupled  with  period 
.stack  te.sting.  However,  direct, 
continuous  emission  measurements 
with  a  CEM.S  are  sufficient  for 
determining  coinjiliance  for  (XSWI  units 
without  nupiiring  jiarametric 
monitoring.  In  cases  where  C.EMS  data 
are  available  to  directly  measuri! 
regulated  pollutants,  operating 
parameter  data  would  lie  duplicative. 

7.  Particulate  Matter  Continuous 
Monitoring  Provisions  for  Large  ERlIs 
and  Waste-Burning  Kilns 

In  today’s  rule,  we  are  finalizing 
monitoring  requirements  for  ERUs  with 
an  annual  average  heat  input  rati;  greater 
than  250  MMBtu/hr.  As  we  stated  in  the 


propo.sal,  recent  EPA  exjierience  with 
the  utility  boiler  source  categorv  has  led 
the  EPA  to  allow  PM  CEMS  as  an 
alternative,  rather  than  a  reiiuirement. 
ludu.stry  commenters  have  maintained 
that  there  were  several  iirohlmns  with 
implementing  the  monitoring 
reiiuirements  to  demon.strate 
compliance  using  a  PM  (XiM.S  and  with 
the  reipurements  to  conduct  a  periodic 
audit  of  the  PM  (iEMS  in  accordance 
with  PS  11  of  a|)})(!ndix  B  and  Prociulure 
2  of  apjiendix  F  to  part  00.  As  we 
discuss  in  re.s|)onse  to  these  comments 
later  in  this  jireamhle  (See  II. E),  the  PM 
CEMS  technology  mav  not  he  sufficient 
to  certify  accurate  monitor  performance 
in  the  PM  concentration  range  of  the 
ClSWd  biomass  ERU  limits. 

Furthermore,  in  related  ongoing  work 
on  the  Portland  cement  source  category, 
we  realize  that  similar  concerns 
regarding  PM  C^EMS  are  applicable. 
Therefore,  we  are  also  removing  PM 
CEMS  (PS-11)  requirements  for  waste- 
burning  kilns,  and  instead,  recpiiring  PM 
CEM.S  eiiuipment  for  these  units  that  are 
u.sed  for  continuous  parametric 
monitoring  rather  than  for  direct 
measure  of  conqiliance  with  the 
numerical  PM  emi.s.sions  limit,  similar 
to  those  being  reipured  for  major 
indu.strial  boilers  and  utilitv  boilers. 
However,  PM  CEMS  (P.S-li).  are  .still 
allowed  as  an  option  for  coal  ERUs, 
incinerators  and  small  remote 
incinerators,  since  the  emission  limits 
for  the.se  suhcategories  do  not  jiose  the 
.same  technical  concerns  as  for  biomass 
ERUs  and  waste-burning  kilns.  To  hi; 
consistent  with  the.se  other  rules,  we 
have  incor])orated  3()-day  rolling 
averages  to  he  measured  with  PM 
CPM.S.  The  EPA  is  further  reciuiring  that 
a  site-specific  parametric  operating  limit 
he  established  during  the  performance 
test,  that  there  he  t:ontinuous 
monitoring  of  that  parametric  limit 
using  a  PM  (iPM.S,  that  an  exceedance 
of  that  site-specific  operating  limit  he 
reported  as  a  deviation  and  trigger 
immediate  corrective  action  ami  a 
Method  5  performance  te.st  within  45 
days. 

8.  Comjiliance  Dates 

At  reconsideration  jnojiosaL  we 
propo.sed  to  extend  the  compliance 
dates  for  exi.sting  units  in  the 
incinerator,  ERU  and  waste-burning  kiln 
suhcategories.  We  are  finalizing  the 
revision  of  the  effective  dates  for  tho.se 
three  suhcategories  and,  ha.sed  on 
comments  received,  we  are  also 
extending  the  compliance  date  for  units 
in  the  small  remote  incinerator 
suhcategorv.  The  EPA  projio.sed  to 
amend  tlie  standards  for  CX)  for  all 
suhcategories  of  CISWI:  to  further 
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suhcategorize  certain  suhcategories:  to 
change  .several  other  pollutant  standards 
for  incinerator.  FRII  and  waste  hnrning 
kilns  snl)cal(!gories:  to  change  the 
compliance  regime  from  (iFMS-hased  to 
.stack-test /parametric-monitoring  ha.sed 
for  certain  pollutants  and  unit  typ(!s: 
and  to  change  the  (.ompliance 
calculation  provisions  for  sources  that 
are  retpnred  or  that  elect  to  use  (;EMS 
to  demon.strat»?  continuous  com])lianc(!. 
Tlavse  proposed  changes  may  occasion 
the  iuukI  for  additional  time  for  sources 
to  study  the  possibility  of  different 
control  and  monitoring  strategies  than 
would  have  been  considered  if  we  had 
not  amended  the  2011  ('.ISWl  rule.  New 
compliance  .strategies  may  r(!{|uire  time 
to  implement.  New  engineering  stndiiis 
may  be  needed,  potential  su])plier.s 
identified,  a  new  bidding/procurement 
])roce.s.s  undertaken  and  the  appropriate; 
construction  and  oj)erating  permits 
obtained.  Signiru;ant  plant  redesign,  in 
the  form  of  new  ductwork  and  new  fan 
design  and  changes  in  the;  main  i:ontrol 
(;(|uipment  may  be  needed.  See  US  EFA. 
Engineering  and  Economic  Factors 
Affecting  the  In.stallation  of  Uontrol 
Technologies  for  Mnltipollutant 
Strategies.  ()ctobi;r  2002.  D(;pending  on 
the  ty|)e  of  control,  this  normally 
r(;(pnr(;.s  ^5-27  months.  Multiple  control 
systems  mav  take  longer.  Id.  Installation 
of  controls  normallv  occurs  at  times  of 
unit  outages,  which  will  likelv  end  up 
Ix'ing  at  differing  times  of  the  year  for 
each  of  theUlSWl  suhcategories.  For 
(;xample.  for  waste-burning  kilns,  this 
would  occur  during  winter  months  (to 
coincide  with  kiln  outages  during  low 
|)rodnction  seasons).  However,  for  small 
remote  incinerators,  facility  retrofits 
would  need  to  occur  while  road  access 
to  the  site  is  available  and  climatic 
conditions  allow  for  con.st ruction.  Also, 
.small  remote  incinerators  have  the 
additional  comjjonent  of  having  to 
increa.se  the  footprint  of  the  site  to 
accommodate  additional  s])ace  for 
control  devices  and  waste  s(;gregation 
facilities.  This  additional  permitting 
r(;{pnrement  and  construction  effort  is 
not  something  other  ClSWl 
snbcat(;gorie.s  hav(;  to  fact;  but  adds  an 
additional  consideration  to  developing  a 
comj)liance  strategy.  In  general,  though, 
the  differing  construction  constraints  for 
the  various  suhcategories  of  (dSWl 
likely  mean  that  there  will  he  a  wide 
variety  to  the  rate  of  progr(;ss  towards 
comj)iiance  for  the  differing  ClSWl 
sources.  Further,  conunenters  have 
argued  that,  due  to  the  delay  of  tlu;  final 
2011  ClSWl  rule,  uncertainty  on 
.selecting  a  compliance  strategv  was 
created,  essentially  juitting  internal 
compliance  im])lementation  activities 


on  hold  until  the  reconsideration  was 
complete;.  As  a  result  of  these 
considerations,  we;  have;  finalizeel 
exteneling  e:e)mi)liane;e;  fe)r  all 
.snbe:ate;ge)rie;.s  e)f  (dSWl.  ('e)mme;nt.s  een 
exteneling  the  e:e)mi)liane;e;  elate;  anel  enir 
re;spe)nse;.s  te;  these;  e:e)nnne;nt.s  are;  ie)unel 
in  the;  “.Snnuuarv  e)f  Comments  anel 
Re;spemse;.s  te;  the;  ClSWl 
Re;e:e)nsiele;ralie)n”  eie)e:ume;nt  in  the; 

ClSWl  ele)e;ke;t. 

The;  e:e)mpliane:e;  elate;  leer  existing 
ClSWl  se)ure;e;.s  subie;e;t  te;  staiularels  in 
this  fiiiiil  ride;  is  .'5  ye;ars  after  the;  elate; 
of  puhlii:atie)n  of  this  final  rule  or  8 
years  after  the;  .state;  plan  is  ajiju'oveel, 
whichever  happens  e;arlie;r.  This  elate  is 
being  finalizeel  in  oreler  te;  jireiviele 
faealities  suffieaent  time  to  install 
exintreils  eir  te;  make;  othe;r  e;e)nipliane:e;- 
relateel  ele;e:ision.s.  lie)weve;r,  the  CAA 
.se;e;tion  120(f)(2)  ele)e;.s  ri;e]inre;  that  the; 
])ronudgate;el  stanelarels  be;  e;ife;ctive;  “as 
e;xpe;elitiou.sly  as  prae:tie:able;  after 
ap])re)val  eif  a  State;  plan,”  se;  that  states 
have;  the;  fiexibility  te;  ele;te;rmine  that  the; 
stanelarels  feir  e;xi.sting  units  within  their 
purview  may  have;  a  e:e)m])liane:e;  elate; 
whie;h  is  le;.ss  than  the;  alleiwable;  8  ve;ars 
folleiwing  ap|)re)val  e)f  the;  state;  plan.  Fe)r 
new  senireies.  the;  El’A  is  finalizing  the; 
proi)e)se;el  e:hange;  e)f  the;  e:om])liani:e;  date; 
te)  8  me)nths  after  the;  elate;  of  pid)lie;atie)n 
e)f  the;  final  re;e:on.siele;ratie)n  rule;  e)r  at 
startup,  whichever  is  later. 

0.  De;iinitie)n  e)f  Wa.ste;-Bnrning  Kiln 

In  the  l)e;e:e;mbe;r  28.  2011, 
re;e:e)nsieleratie)n  preepee.sal.  we;  pre)pe).se;el 
re;visie)ns  te)  the;  elefinition  e)f  “waste- 
burning  kiln”  to  inilie:ate  that  the  te;rm 
"ele)e;.s  not  inednele;  a  kiln  that  is  fe;e;eling 
ne)n-hazarelou.s  ,se;e:onelary  ingreelients 
e;xe;lusive;lv  inte)  the  e;e)lel  eaiel  of  the; 
kiln."  In  preepeesing  this  language,  the; 
ERA  intenele;el  to  e:oelify  princijiles  se;t 
out  in  a  ])re;viou.s  ae:tie)n  granting  anel 
denying  re;e:e)nsieieratie)n  of  the;  NESHAP 
for  Portlanel  cement  kilns.  Se;e  70  FR 
28818.  28822  (May  17.  2011);  .se;e  also 
Memoranelnm  “Revised  Fleieers  Without 
Kilns  That  We)nlel  Have;  Be;e;n  CKSWI 
Kilns  Hael  the;  Soliel  Wa.ste;  De;finitie)n 
Ai)plie;el”  (EPA,  Aj)ril  2.'),  2011)  (whiedi 
memoranelnm  is  summarizeel  in  the;  Mav 
17  Fe;deral  Regisl(;r  notice).  The;  May 
17,  2011,  notie:e;  anel  April  25,  2011,' 
memeeranehnn  state;  in  e;.sse;ne;e;  that 
ce)mbnstie)n  ele)(;.s  ne)t  e)e:e;nr  in  anv 
re;gie)n  e)f  a  cement  kiln  (;xe;e;pt  the;  hot 
enel  anel  that  e;e;me;nt  kiln  eln.st  aelde;il  to 
the;  hot  enel  of  a  e:e;me;nt  kiln  also  is  not 
e;e)mbuste;el  sine:e;  it  is  ineeiganie:  anel 
e;.sse;ntiallv  inert. 

The;  language;  nseel  at  pre)])e)sal 
e:ai)tnre;el  seeme  but  not  all  e)f  the;.se 
])rincii)le;s,  since  it  re;fe;rre;ei  only  te)  the; 
“colei  enel”  of  a  e:e;ment  kiln,  as  pointeel 
out  by  a  number  e)f  e:e)mme;nte;rs.  The 


EPA  is  revising  the;  elefinition  in  the; 
final  rule;  te)  ae:e:urate;lv  re;fle;ct  the:  May 
17  pre;amble;  anel  A])!’!!  25  memeeranelum 
eliseaissie)!!  e)f  when  e:e)mbu.stie)n  e)e:e:nrs 
in  a  element  kiln.  In  aelditiem,  we;  are 
aelding  the  fact  that  ce)mbnstie)n  in  a 
ce;me;nt  kiln  ele)e;s  also  take;  jilaeie  in  the; 
e:e)mbn.stie)n  zeene;  e)f  a  preeialciner  or 
riser  elneit  burner. 

One;  further  e:larifie;atie)n  is 
appro|)riate;.  The;  May  17,  2011, 

})re;amble;  ceentains  e)ne  re;fe;re;nce;  te) 
legitimacy  eiriteria  for  ile:te;rmining  when 
a  .se;ce)nelarv  material  is  being  re;e:ycle;il. 

70  FR  at  28822/1-2.  The;  thresheelel  issue; 
for  ele;te;rmining  if  a  unit  is  subject  to 
seeitie)!!  120  is  whether  it  “combusts” 

.soliel  waste  material  (.see  se;e:tie)n  120 
(g)(1)).  For  ceme;nl  kilns,  this 
eleteaininatie)!)  does  ne)t  necessarily  turn 
on  le;gitimacy  of  recycling,  but  ratlier  on 
the  nature  of  the;  cement  kiln  process. 
Con.se;eine;ntly,  if  eiombustion  e)f  .soliel 
waste;  is  not  occurring,  a  emit  is  not  a 
ClSWl.  irre;s])e;e:tive  of  whe;the;r  or  ne)t 
le;gitimate  re;cycling  is  occurring. 

10.  Exe;mptie)n  for  Other  Soliel  Wa.ste; 
Ine;ine;ratie)n  (OSWI)  Units 

Following  publie:atie)n  e)f  the: 

De;e;embe;r  28,  2011,  re;e'.on.side;ratie)n 
pro])o.sal.  we:  realizeel  that  the;  (IISWI 
rule  elid  ne)t  e:ontain  anv  language;  te) 
e:larify  e)ve;rlap  with  another  CAA 
,se;e:tion  12‘)  regulatie)n  apj)lii:able;  te) 
OSWI  units.  The;  CdSWI  rule  alreaely 
e:e)ntains  e;xe;m])tie)n.s  lor  MWCs. 

HMIWIs  anel  SSIs,  but  omitte;el  similar 
language  for  OSWI  units.  Therefore,  in 
this  final  rule,  we;  are  ])re)vieling 
language;  in  40  CFR  00.2020  anel  00.2.').^).') 
that  edarifies  that  inedneration  units  that 
are;  .subje;e;t  to  40  (TR  part  00  snbparts 
ld']EE  or  FFFF  are  exenij)t  from  the 
ClSWl  rule. 

D.  Technical  (Corrections  and 
Clarifications 

We;  are  also  inclueling  .some  te;edmie:al 
e:orre;e:tions  anel  clarifie:ations  in  the; 
final  rule,  as  outlined  be;low: 

•  Operating  ])arame;te;r  limits  elnring 
])erformance;  testing — While;  we  be;lie;ve; 
it  is  intrinsic  that  e.stahlisheel  ope;rating 
])arame;ter  limits  elo  not  apply  elnring 
.suh.se;(iuent  i)erformane:e  testing  .sine:e; 
the;y  are;  being  ce)nfirme;el  or 
re;e;.stablishe;el  elnring  the;  .subse(|ue;nt 
te;.sting.  we  pre)viele;el  language  in  the; 
l)re)po.se;el  rule  in  the  NSPS  te)  edarifv  that 
they  are;  waiveel  during  ])erformance; 
testing  (40  CFR  00.214.')(e;)).  However, 
we  inaelve;rte;ntly  omitteel  this  edarifving 
language;  in  the;  emission  guidelines  ,so 
we;  have;  aeleleel  edarifying  language  in 
the;  final  emission  guidedines  at  40  CFR 
00.271 0(e:). 

•  Bypass  stacks  on  wa.ste;-bnrning 
kiln.s — While  not  inednde;el  in  the  final 
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rule  text,  we  are  clarifying  here  that  the 
(kdinition  of  “l)y])ass  stack”  in  today’s 
final  rule  does  not  have  the  .same 
meaning  as  an  “alkali  hy])ass”  n.scul  by 
.some  waste-burning  kilns  that 
manufacture  Portland  cement. 

•  (ilarilying  that,  consistent  with 
(;AA  section  12‘)(f)(l).  June  4,  2()1{),  is 
the  a])|)ro])riate  new  source  a])|)lic;ahilitv 
date  in  40  CFR  00.201  .'llaKl ). 

•  Revising  the  title  of  Table  2  to 
suhpart  DDDD  to  clarify  that  these; 
emission  limits  aj)])ly  to  incinerators 
whicli  are  currently  subject  to  (dSWl 
emission  limits  ])romulgated  in  the  2000 
CISWI  rule. 

•  (Clarifying  that  jeetitions  for  s])ecific 
operating  limits  for  control  devices  not 
listed  in  this  snhjeart  must  he  submitted 
to  the  Admini.strator  at  least  00  days 
before  the  ])erformance  test  is  scheduled 
to  begin  (40  CFR  00.2115  and  40  CFR 
00.2080). 

•  Providing  d(;finitions  of  "30-day 
rolling  average”  and  "responsible 
official”  to  clarify  what  is  meant  by 
these  terms. 

•  Adding  text  to  the  ])rovisions  for 
PM  monitoring  provisions  for  ERUs  to 
clarify  that  the  250  MMBtu/hr  thre.shold 
is  based  upon  the  average  annual  heat 
input  rate,  consistent  with  how  this 
thre.shold  is  a])])lied  in  tin;  industrial 
boiler  NE.SHAP. 

•  Revising  the  affirmative  defense 
text  to  clarify  that  the.se  provisions 
apply  to  violations  of  standards  and  to 
further  clarify  the  re])orting 
riuiuirements  and  criteria  for  sources 
seeking  to  assta  t  an  affirmative!  defense 
(40  CFR  00.2120  and  40  CFR  00.2085). 

•  Revising  the  recordkeeping 
provisions  in  40  (CFR  00.21 75(v)  and  40 
CFR  00.2740(n)  to  reflect  the  categorical 
non-waste  determination  provisions  of 
40  CFR  241.4. 

•  Revising  the  electronic  reporting 
j)rovisions  in  40  (CCFR  00.2235  and  40 
CFR  00.2705  to  clarify  the  timing  and 
mechanism  for  submitting  the.se  re]K)rts 
and  to  he  consistent  with  the  electronic 
reporting  language  in  more  rec;ent 
rulemakings. 

•  Revising  the  definition  of  "])rocess 
c;hange”  to  clarify  the  intended  tvpes  of 
changes  that  would  nujuire  re-testing. 

•  Making  corrections  to  tin;  D/F 
calculation  methodologies  for  toxic 
(Hjuivalency  basis  and  adding 
calculation  methodologv  provisions  for 
n/FTMH. 

•  Revising  the  definition  of  “space 
h(!ater”  to  clarify  a])])lical)ility  for  units 
that  meet  the  reciuirements  of  40  (CFR 
270. 

•  Revising  the  emission  limits  for 
tho.se  i)ollutants  for  which  data 
available  from  a  similar  source  was 
determined  to  be  better  suiteil  for 


calculating  the  new  source  limits. 
Notably,  tliis  is  the  case  for  NOx  fur 
waste-huriiing  kilns,  and  for  llg  and 
P(CI)!3/P(CDF  for  ERU-liciuid/gas  units. 
'I'he.se  r(!visions  reflect  updates  made  to 
emi.ssion  limits  of  the  .selectiid  similar 
sources. 

H.  Major  Public  (Comments  and 
Rcsi)onscs 

We  have  iuclmhid  some  of  the  major 
comment  topics  and  onr  resijonses 
below  in  the  preamble.  All  other 
c:omments  and  rcisponses  are  provided 
in  the  "Reconsideration  Response  to 
Public  (Comments  Document”  in  the 
(ClSWl  doc;ket. 

Solid-Fbu!!  ERII  Suheategorization 

Comment:  Several  commenters 
support  the  ]iroposed  .separate  coal  and 
biomass  .standards  for  D/Fs,  CO,  NOx, 
S(02,  PM,  (Cd  and  Ph.  However,  these 
commenters  further  urge;  the  EPA  to 
establish  separate  standards  for  HCCl  and 
Hg  for  coal  and  bioma.ss.  Commenters 
state  that  the  EPA’s  recognition  that 
design  and  o])erational  (lifferences 
b(!tween  comhu.stors  desigmul  to 
comhn.st  coal  and  those  (hisigned  to 
t;oml)ust  biomass  is  evidence  to  support 
.sul)cat(!gorizing  emi.ssion  limits  for  all 
pollutants.  One  comment(!r  discussed 
differences  in  biomass  and  coal  fuel 
rank,  and  the  significant  boiler  design 
differences  in  furnace  height  and 
volume  that  exist  l)(!tw(!en  units 
designed  to  c;omhu.st  different  fuel  ranks 
of  coal-fired  boiler  furnaces.  As  an 
example,  one  commenter  noted  that  a 
low-rank  coal  (high  slagging  lignite) 
furnace  can  be  1.65  times  the  j)lan  area, 
and  1.45  times  the  furnace  height,  of  a 
similar  capacity  furnace  combusting  a 
high  rank  coal  (medium  volatile 
bituminous).  The  commenter  stated  that 
this  large  difference  exi.sts  even  among 
varying  grades  of  coal,  with  bioma.ss 
units  being  fuels  of  even  lower  rank 
than  lignite.  Therefore,  according  to  the 
commenter,  furnace  area  and  height 
(and  hence,  volume)  are  significantly 
different  h(!tween  ERUs  ilesigned  to 
combust  coal  and  tho.se  d(!signed  for 
biomass  combu.stion.  The  commenter 
highlighted  an  analysis  of  their  existing 
boilers  to  see  the  feasibility  of 
substituting  bioma.ss  for  coal.  The 
commenter’s  results  indicated  that,  due 
to  fundamental  design  attribute's  of  their 
coal-fired  units,  they  could  only  e:o-fire 
up  to  20  percent  bioma.ss  in  the  units. 
The  commenter  ex|)lained  that  this 
limitation  was  due  to  design  issues 
))ertaining  to  the  unit  being  designed  for 
coal,  such  as  .suj)(!rheater  tube  spacing, 
number  and  location  of  .soot  blowers, 
fouling  characteristics  of  biomass  ash 
and  the  im])act  the  high  moisture  levels 


of  biomass  fuels  have  on  fan  capacity. 

The  commenter  stated  that  these 
findings  further  support  that  coal  and 
biomass  are  not  interchangeable  within 
ERUs  and  therefore  supports 
suheategorizing  emission  limits  between 
the  two  ty])e.s  of  unit.  'I’Ik!  commenter 
akso  contended  that  the  EPA 
acknowledged  significant  design 
diffeninces  and  their  impacts  on  Hg 
(!mission.s  during  development  of  the 
Utility  MA(n'  F'inal  Rule.  The 
commenter  urges  the  EPA  to  take  a 
similar  approach  in  (ilSWI.  One 
commenter  agreed  with  differentiation 
between  coal-fired  and  biomass  ERUs 
hut  supjjorted  keeping  solid-fuel  ERUs 
together  for  purpo.sed  of  H(’,l  and  Hg 
emi.ssion  limits.  Another  commenter 
argued  that  all  of  the  EPA’s 
suheategories  are  unlawful  and 
arbitrary,  noting  that  their  reasons  for 
this  belief  were  given  in  their  comments 
on  the  2010  propo.sal. 

Response:  Based  on  our  pro])osal  and 
follow-u])  comments  summarized 
below,  the  EPA  is  finalizing  .se])arate 
limits  for  all  nine  jjollutants  for  biomass 
and  coal  ERUs.  W'e  agree  with 
comments  concerning  differences  in 
moisture  content  htitween  biomass  and 
coal-fired  units.  We  reviewed  data  in 
the  (3SW1  (latahase  and  .see  that  the 
stack  gas  moisture  content  of  coal-fired 
ERUs  is  around  11.6  perccint  and  is 
about  10.2  percent  for  the  biomass 
I'iRUs.  \V^(!  have  considered  the  technical 
arguments  provided  by  commenters  on 
('.ISWl  ERUs,  other  technical  differences 
w(!  have  i)reviously  considered  in  our 
decision  to  suheategorize  FiRUs  and  how 
these  design  differences  impact 
pollutant  emission  characteristics  of  the 
ERU.  As  a  result,  we  have  dtitermined 
that  suheategorizing  all  nine  ])ollutant 
emission  limits  between  coal  and 
biomass  solid-fuel  ERUs  is  ajjpropriate 
for  the  final  ("ISWl  rule. 

One  commenter  supported  the 
differentiation  between  coal  and 
bioma.ss.  but  in  keejnng  HCl  and  Hg 
limits  together.  However,  for  the  reasons 
given  above,  we  have  determined  that 
all  nine  ])ollutant.s  should  he 
subcategorized. 

Uontained  Ua.seous  Material 

Com/nent;  Uommenters  support  the 
EPA  retaining  the  2()()()  (ilSWl  rule’s 
definition  of  “contained  ga.seous 
material.”  Some  commenters  believe 
that  the  EPA  should  cixpressly  include 
the  definition  of  "contained  ga.seous 
material”  in  the  amendatory  text  to 
confirm  that  the  definition  is  hack  in  tin; 
ClSWl  rule. 

Response:  We  b(!liev(!  that  the 
commenters  misunder.stood  what  the 
EPA  proposed.  Sj)ecifically,  the  basis  of 


9128 


Federal  Register/ Vol.  78,  No.  26 /Thursday,  February  7,  201 8 /Rules  and  Regulations 


the  reconsideration  proposal 
amendatory  text  was  the  2000  ('.ISWI 
rule — not  the  201 1  CISWI  rule — because 
the  2011  (8S\V1  rule  had  not  been 
codified  in  tbe  CFR  pursuant  to  the 
Delay  Notice.  Therefore,  bv  not 
including  tbe  ainendatorv  in.struction  to 
delete  tbe  deiinition  in  the  2000  rule  in 
tbe  proposed  n;consideration  rule,  we 
propo.sed  to  r(!tain  tlu;  definition  as 
contained  in  the  2000  CISWI  rule. 
Howeviir,  as  (ixplained  above,  due  to  tbe 
vacatur  of  tbe  Delay  Notice,  tbe  2011 
CISWI  rule  is  in  effect  and  tbe  definition 
of  contained  gaseous  material  does  not 
appear  in  that  rule.  For  that  reason,  we 
are  including  the  definition  of 
“contained  gaseous  material”  found  in 
tbe  2000  CISWI  rule  in  today’s  final 
ride. 

(Joninuuit:  Many  coinmenters  who 
su|)j)orted  the  FFA  retaining  the  2000 
ClSiVl  rule’s  definition  of  “contained 
gaseous  material"  also  urged  the  Agency 
to  make  clear  that  this  definition  should 
apply  when  interpreting  the  term  “solid 
waste’’  under  RCRA. 

lUisponse:  As  aforementioned,  the 
Agency  is  including  the  definition  of 
“contained  gaseous  material"  found  in 
the  2000  CISWI  Rule  in  today’s  final 
rule.  .Sjieciiically.  the  definition  of 
"contained  gaseous  material”  is  codified 
today,  consi.stent  with  the  2000  CKSWI 
Rule,  as  meaning,  “gases  that  are  in  a 
container  when  that  container  is 
combusted."-* 

CAA  .section  120(g)(0)  states  that  tbe 
definition  of  “solid  wa.ste"  shall  have 
the  meaning  e.stablished  by  the 
Administrator  pursuant  to  R(]RA.  We 
agree  that  the  definition  of  contained 
gaseous  materials  in  the  final  (d.SWl 
rule  is  consistent  with  the  interpretation 
of  that  term  under  RCRA  for  the  |nir|)ose 
of  defining  when  non-hazardous 
secondary  materials  are  .solid  wastes 
when  combusted  in  CkSWI  units. ■>  As 
di.staissed  in  more  detail  in  tbe  NHSM 
|)ortion  of  the  December  2011 
reconsideration  jiropo.sal  and  in  various 
letters  issued  by  ERA.*’  tbe  NHSM 


.Set!  (i.T  KK  at  an<t  7a.'17.'l. 

Itial  l(ir  llu!  purposes  ol  C.l.SWl.  coiilaiiied 
{■astsius  inat(!riats  are  tiiniliHl  to  »as(!s  in  a  container 
when  tliat  container  is  >;oinl)uste(l.  'I'liis  limitation 
is  (liu!  to  tiu!  tact  tliat  (iA.\  siH:tion  1211  is  locusiul 
exctusivelv  on  comhustion  ot  non-lia/.ardotis  solid 
wastes.  On  theotiuu'  hand.  KOK.X  is  locused  on 
inon;  than  just  comhustion  oi  non-ha/.ardous  .solid 
wasters  ((!.g..  treattnent.  .storage,  and  disposal  ol 
ha/ardous  and  non-ha/.ardous  wast(!s):  tlius.  this 
limitation  is  inapplicahh;  to  KOKA.  We  also  note; 
that  tiu!  term  'container'  as  usiul  in  this  deiinition 
is  hroader  than  the  term  as  used  in  the  ha/.ardous 
waste  regulations  (see  41)  (;i''R  2(il).  10.  deiinition  ol 
container).  .S|M!cil'icall\ .  the  term  here  is  not  limited 
to  a  portable  device,  hut  also  includes  stationarv 
containers.  We  Indieve  tliat  these  interpretations 
under  the  OAA  and  K(iRA  are  consistent. 

'•Ror  example,  see  |une  2.'>.  2012  letter  Irom 
Assistant  .\dministrator  Matin'  .Stanislaus  to  Paul 


rulemaking  did  not  changi;  any  previous 
El’A  |)osition  as  it  relates  to  whether 
“contained  gaseous  material”  is  a  solid 
wa.ste  uniler  RCRA.”  ~ 

We  note,  however,  that  although  gases 
must  be  “contained”  to  be  .solid  wastes 
under  RCRA.  ERA  maintains  separate 
and  iiulependent  iiutbority  under  RCRA 
to  regulate  certain  types  of  unconttiined 
ga.ses  whether  or  not  they  themselves 
are  solid  wastes  (e.g.,  gases  emitted  from 
the  management  of  hazardous  waste).” 

C’ommen/;  .Some  coinmenters  also 
recpiested  that  ERA  clarify  that  landfill 
gas  is  not  considered  to  lie  a  “contained 
ga.seous  material”  and/or  a  “solid 
waste"  under  RCRA. 

B(;s[}ons(^:  We  agree  with  coinmenters 
that  landfill  ga.ses  must  be  in  a  container 
when  that  container  is  combusted  to  be 
considered  “contained  gaseous 
material”  under  today’s  final  CKSWI 
regulations. 

However,  given  that  landfill  gas  is 
emitted  from  solid  wa.ste  (i.e..  non- 
hazardous  solid  wa.ste  landfills  or 
nnmici|)al  wa.ste  landfills),  ERA  has 
distinct  and  indejiendent  authority 
under  RCRA  to  regulate  this  material  as 
part  of  onr  authority  to  regulate  solid 
wa.ste  landfills  (for  exainjile,  in  order  to 
address  the  risk  of  ex|)losion.s  po.sed  by 
methane  emissions  per  40  CFR  2.'jH.23).” 


.Nile.  A  ciipy  (it  this  lultiir  hii.s  huuii  phicud  in  lliu 
(locket  lor  lodiiv's  nilemiikiiie. 

7(i  I  R  at  «()472-«l)47:i. 

"RCRA  section  :U)ll2(a)  directs  IH’A  to  establish 
standards  lor  ha/ardous  waste  •■eiierators  and  RCiRA 
section  :i0()4(a)  directs  RPA  to  establish 
perlormance  standards  lor  all  lacilities  that  treat, 
store  or  dispose  of  ha/.ardous  waste.  Both  of  these 
provisions  {^rant  authoritv  to  control  aa.seoiis 
emissions  from  ha/ardous  waste  manaaemeiit  as 
mav  he  necessarv  to  protect  human  health  and  the 
environment.  RCRA  sections  :i(KI4(n).  and  (o)(l)(B). 
further  direct  lil’A  to  rej>ulate  air  emissions  from, 
respectivelv.  ha/.ardous  waste  treatment,  storage 
and  disposal  facilities;  and  ha/.ardous  waste 
incinerators.  The  authority  provided  in  RCRA 
section  3I)I)4((|)  to  regulate  fuel  prodiu.ed  from 
ha/ardous  waste  also  encom|)asses  <>aseous  fuels 
(when  they  are  |)roduced  from  hawirdoiis 
wastesj.The  authority  provided  in  RCRA  .section 
:tl)()4(u)  to  control  “releases"  of  ha/ardous 
constituents  from  solid  waste  management  units  at 
a  facility  seekiiif;  a  RCR;\  permit  also  encompasses 
gaseous  releases  (when  the  fiases  are  ha/ardous 
constituents).  The  authoritv  "ranted  under  these 
sections  of  the  statute  is  independent  of  KI’A's 
authorities  over  solid  waste.  ,\s  an  ((xample.  liPA 
has  authority  to  re<{ulati!  (uni.ssions  ^■enerated 
during'  treatnumt  of  ha/ardous  waste,  including 
volatili/.ation  and  incimu'ation  of  ha/ardous  waste. 

■'  RCRA  Subtitle  I)  giv(!s  RPA  authoritv  to  s(!t 
standards  for  non-ha/iirdous  wast(!  dispo.sal 
facilities,  including  standards  for  air  emissions,  for 
examphe  I'.P/X's  criteria  for  municipid  solid  waste; 
landfills.  (;stal)lislu;d  pursuant  to  R(iRA  si;ctions 
t()l)fl(a)(.t).  2002.  4()l)4(a).  and  4l)l()(c).  ^en(;rally 
addr(;ss  <nr  (|uaiity  hy  prohibit in<>  the;  o))en  burning 
ol  waste  and  by  settiii”  limits  on  the  conc(;ntration 
of  explosive  gases  (i.e..  m(;than(;).  .See  also  March 
ti.  l!)«ti  l,(;tter  from  Marcia  R.  Williams  to  Mr.  ll. 
I.ani(;r  Hickman.  )r..  which  states.  “|W|e  l((;lieve  it 
is  clear  that  the;  II..S.  I'invironmental  Protciction 
Agency  (RPA)  has  the  authority  under  both  .Sections 


Oxygon  Oorrootion  During  Stcirtti])  atid 
Shutdown 

6’onnnnn/;  ComnKmtor.s  gomaallv 
support  allowing  tlu;  nso  of  nncorroctod 
Ol'AIS  data  dttring  sttirtni)  and 
sluttdown.  Sovoral  (:onnni;ntor.s  aro 
concornod  that  tho  4-  liotir  starltt])  and 
a  1-hotir  slnttdown  poriod  (dorivod  from 
it  siiiglo  coiil  firod  itnit)  aro  not  sttfficiont 
for  till  tho  OISWI  ttnit  tyjios  and 
tochnologios.  Other  cotnmontors  boliovo 
thoro  should  bo  tio  timo  limitations  on 
slnttdown  and  startujis.  Ono 
commontor,  howovor,  boliovos  tho 
proposed  titno  limit  is  appro|)riato. 

Some  commontors  rocommond  ttsing  tho 
Boiler  MACT  rule  approach  ttsing  loail 
to  define  when  tho  Os  corrections  do  not 
apply. 

(Joininantars  also  itrgo  tho  ERA  to 
eliminate  tho  O2  correction  for  all  CEM- 
moasiirod  omission  limits,  not  just  CO, 
during  startup  and  shutdown  periods. 
Commontors  also  support  making  this 
allowance  available  to  all  typos  of 
CISWI  Itnit,  not  only  ERUs. 

nesp()ns(^:  In  today’s  final  rttlo,  wo  aro 
retaining  tbe  jirovision  that  allows 
.sources  to  use  ttncorroctod  CO  CEMS 
data  during  jioriods  of  starttij)  <md 
shtitdown.  Ba.sod  on  comments  and  tho 
technical  justifications  for  allowing  tho 
itso  of  nncorroi;tod  CEMS  data  identified 
during  the  comment  period,  we  iire 
exiianding  this  jirovision  to  any 
polhttant  for  which  coiitinuons 
coniiiliance  is  being  determined  using 
CEMS  as  expliiined  above  in  “Section 
ll.(',:  Summary  of  Significant  (ibanges 
Since  Rrojio.sal.” 

Rarticulate  Matter  Contimious 
Monitoring  Rrovisions  for  Large  ERUs 
and  Waste-Burning  Kilns 

(A)inment:  .Several  coinmenters 
supported  tbe  ERA’s  projio.sal  to  remove 
reciuirements  for  RM  CEM.S  (using  RS- 
11)  for  continuous  compliance  for  large 
l']RlIs  and  waste-burning  kilns,  stating 
that  RM  CEMS  usefulness  and 
ai)])lication  issues  of  these  monitors  are 
uncertain,  (iommenters  as.serted  that,  for 
hiomass  ERUs  and  sources  with  low  RM 
concentration,  RM  CEM.S  were  not 
adeipiate  to  accurately  monitor  low  RM 
concentrations.  Coinmenters  further 
contended  that  RM  CRM.S  are  es.sentiallv 
the  same  thing  as  RM  CEM.S,  and  that 
there  were  no  clear  in.structions  on  how 
to  “certify”  RM  CRM.S,  as  was  re(|uired 
in  the  jiropo.sed  rule,  ('.ommenters 
added  that  they  do  not  under.stand  how 
the  recording  of  hourly  and  8()-day 
rolling  averages  of  the  outjmt  from  these 
monitors  will  be  useful  to  demon.strate 


:{l)()4(n)  and  4()()4(a)  ol  RCRA.  as  W(;ll  as  llu;  CAA. 
to  r(;gulal(;  gas(;ous  (;mission.s  Irom  ha/.ardous  and 
non-ha/ardous  wash;  landfills." 


pcM  f'orinanco  or  cvaluato  coniplianco 
with  a  PM  limit.  One  coinnmnter 
suggostod  that  tlu;  iiPA  remove  tlie  PM 
OPMS  re(piir(!ment.s  altogether  for  all 
industrial  boilers. 

Hespons(v.  We  are  revising  the  PM 
Cd'iMS  re(|nirements  in  the  final  ride  as 
explained  above. 

In  responding  to  this  comment 
specifically,  we  believe  it  is  useful  to 
review  the  procedures  and  acceijtance 
enteria  of  PS-11,  the  protocol  mandated 
by  the  2011  final  CISWI  rule. 
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noidinear  curve)  that  will  he  used  to 
define  the  relationship  between  the  PM 
OHMS  outjmt  and  the  test  method 
lueasiinid  PM  concentrations.  Each  site- 
specific  correlation  mu.st  meet  several 
l^S-ll  acceptance  criteria  including 
limits  on  confidence  interval  and 
tolerance  interval  eipiating  to  ±25 
peu.ent  of  the  ajiplicahle  emissions 
limit. 


Perlormance  Specification-1 1 

PS-11  is  structured  differentiv  than 
other  PSs  that  apply  to  validatiiig  the 
perlormance  of  gaseous  pollutant  OEMS 
1  his  IS  primarily  because  the  pollutant. 

1  M,  IS  defined  entirely  by  the  test 
method  specified  hv  regulation  to 
measure  it.  As  the  iudnstry  commeuters 
note,  there  are  no  indejiendent  standard 
reference  materials  for  PM 
concentrations  as  there  are  for  gaseous 
pollutants  (o.g..  NIST  traceable 
comjire.ssed  gases  for  validating  SO.  or 
NOx  instrumental  measurements)  The 
only  reference  standard  for  determining 
llm  PM  concentration  in  an  air  or  stack 
gas  sample  is  the  reference  test  method 
In  the  case  of  the  ClSWl  final  rule  the 
rule  specifies  EPA  Method  5  for 
measuring  filterable  PM  couceutratiou 
(o.g..  in  mg/dsem). 

Performance  Sjiec.ification  11 
Jirovides  iirocedures  and  acceptance 
criteria  for  validating  the  performance  of 
several  types  of  PM  OEMS  technologies. 
Although  there  are  multii)le  in.strnment 
;md  data  re]K)rting  o])erational 
lierformance  checks  in  PS-11  that  are 
similar  in  concept  to  tho.se  for  gaseous 
polhitaut  GEMS,  there  is  a  priueijjal  PM 
GEMS  lierformance  reiiuiremeut  that  is 
( hstiuctly  different.  That  difference  is 
the  development  of  a  site-specific  PM 
GEMS  correlation  or  mathematical 
response  curve.  There  are  two  key 
jiroi.edural  elements  to  develojiing  that 
correlation.  First.  PS-1  ]  reipiires  that 
the  source  conduct  stack  test  runs  usino 
an  p^A  PM  test  method  (e.g..  Method  5^) 
and  simultaneously  collect 
corresponding  PM  GEMS  output  data. 
Second,  the  .source  must  vary  the 
oiieratiou  of  the  control  device 
mauually  in  order  to  jirodiice  a  range  of 
PM  concentrations.  Performance 
p)ecip:ation  11,  section  «.(i,  reijuires  at 
least  five  test  runs  at  each  of  three 
different  ojierating  conditions  (i.e..  low  I 
mid  and  high  PM  concentrations)  for  a  i 
total  of  1 5  or  more  test  runs  that  ranee  i 

from  2.-5  to  100  jiercent  of  allowable  i 

emissions.  Fhen  the  source  must  use  the  ; 

corresponding  / 
1  M  (.EMS  output  data  to  develop  an  i 
o(|uatiou  (i.e..  a  calculated  linear  or  y. 


(1  ni.scu.ssion  of  Technical  Issues 

In  jirior  comments  snhmitted  to  the 
EPA  on  the  PM  (.’EMS  re(]uirements  for 
waste-burning  kilns,  one  issue  raised 
aluiut  conducting  the  testing  to  meet  tlu; 
^  S— 1 1  correlation  developnumt 
’•  reiiuiremeut  is  the  impracticality  of 
varying  the  emissions  from  a  FF  control 
device.  Many  GISWI  units  subject  to  the 
.standards  n.se  FF  control  devices. 

We  agree  with  commeuters  that  there 
are  typically  few.  if  any.  physical 
adjn.stmeuts  one  can  appiv  to  a  FF  or  to 
till!  waste-burning  kiln  process  to 
change  the  outlet  PM  concentration 
.significantly.  A  FF  produces  es.seutiallv 
a  constant  outlet  concentration  evim 
with  (Ranges  to  the  inlet  loading  or  flow 

vutp-J/ww'w’Mpa.i^ov/ttnchifil  /lukh/ 

(iociuntu^ts/ff-pulsa.pdD.  Although  PS- 
11  allows  .some  flexibility  when  control 
device  pertiirhations  are  not  po.ssihle. 
the  resulting  correlation  would  appiv 
for  only  the  narrow  range  of 
{.oncentrations  measured  during  the 
testing,  file  result  would  he  tluit  the  PM 
GEMS  would  he  correlated  only  for  a 
I  datively  small  range  of  conditions 
below  the  applicable  compliance  limit. 

I  his  range  would  not  nece.ssarily 
luclnde  situations  where  the  standard 
might  he  exceeded.  Without  the  ahilitv 
to  calculate  emi.ssions  should  the  FF 
performance  change  from  initial  test 
conditions  (e.g.,  hag  leaks  begin  to 
de\el()p),  such  a  limited  correlation 
range  would  render  the  PM  GEMS  less 
leliahle  for  calculating  long  term 
average  concentrations  or  emi.ssions 
rates  and  for  verifving  compliance 
Additionally,  it  is  difficult  and  resource 
intensive  to  modify  haghoiise  control 
dticiency  in  a  way  that  is  repre.sentative 
of  normal  operations  at  a  waste-hiirniim 
kiln. 

(.ommenters  akso  cited  jirohlems  in 
developing  correlations  in  stack  gases 
with  variable  PM  constituents  and 
])hv.sical  charac.'teristics  when  using 
light  scatter  or  .scintillation  detection 
PM  GEMS  devices.  As  noted  above  and 
lu  the  EPA’s  technologv  hackgroiind 
documents  (e.g.,  hUp:/'/\vu-\v. epu.gov/ 
ff'^/f^ni(:/cen)/pni(:(un.skno\vl'inulwp.pdf 
and  htip://\vw\v.epa.gov/ttn/eim:/cein/ 
t'47()3-()2-()7.pdj),  the  correlations 
developed  for  the.se  tyjies  of  instruments 
are  inherently  deiiendent  on  the  particle  , 


.structure,  size  and  other  physical 
1  characteristics  as  well  as  PM  ma.ss  in  the 
cxhau.st  ga.ses  for  each  site.  Put  another 
!-  way,  these  light-based  PM  GEMS 

can  varv  when 

different  fuels  or  raw  materials  are 
mtrodiiced  to  the  kilns  or  ERU  even 
when  the  M<  outlet  mass  concentration 
remains  unchanged. 

To  the  extent  that  physical 
characteristics  of  the  PM  in  the  stack 
romain  stable,  correlations  for  light- 
based  PM  C.EMS  meeting  PS— 1 1 
performance  criteria  can  rejiresent  mass 
.  Pi  tlic  degree  of  accuracy  retiuired 

by  1  S-1 1 .  For  examjde,  there  are 
various  design  .structures  used  in  .some 
light-ha.sed  PM  GEMS  devices  that  can 
mitigate  the  effects  of  changes  in  the 
*  physical  aspects  of  jiarticles  on 

measurement  uncertaintv.  In  addition  to 
the  type  of  light  effect  measured  (e.g.. 
Rayleigh  or  Mie  scattering  or  light 
.scintillation),  the  detector  wavelength 
ani  the  frequency  are  design  factors  that 
will  affect  how  the  PM  GEMS  responds 
to  small  changes  in  the  physical 
appearance  of  the  PM. 

Oil  this  point,  we  note  that  if  a  .source 
owner  were  concerned  about  the  ahilitv 
of  a  light-ha.sed  PM  GEMS  to  meet  the  ' 
reiiuirements  of  PS-11  because  of 
variable  physical  characteristics  of 
particles  in  the  .stack,  there  is  at  least 
one  other  PM  GEMS  technology  ha.sed 
moie  directly  on  mass  measurement 
rather  than  on  light  .scatter  or  light 
.scintillation  characteristics.  The 
ciiiiently  ax’ailahle  Beta  gauge 
technology  does  not  suffer  from  this 
Jiarticular  technical  problem.  The  Beta 
attenuation  PM  GEMS,  also  called  Beta 
gauge,  extracts  a  .sample  for  the  stack  uas 
and  collects  the  PM  on  a  filter  tape.  The 
device  jieriodically  advances  the  tajM: 
from  the  sampling  mode  to  an  area 
where  the  sample  is  exjjosed  to  Beta 
radiation.  The  detector  measures  the 
amount  of  Beta  emitted  by  the  .sample 
and  that  amount  can  he  directly  related 
to  the  ma.ss  of  PM  on  the  filter.  Tlie  Beta 
gauge  .sensitivity  or  detection  limit  can 
lie  eidianced  (i.e.,  lowered)  with  greater 
.sample  volumes  ])roduced  from 
.sampling  intervals  up  to  an  hour  or 
longer. 

Another  PM  ma.ss  detector  projected 
lor  greater  n.se  as  PM  GEMS  is  the 
I  I'.OM.  Oftiiii  used  in  measuring 
ambient  levels  of  PM.  the  TEOM 
operates  on  a  basic;  princijile  that  can  he 
made  traceable  to  NIST  lahoratorv 
.standards.  The  TEOM  can  provide  a 
continuous  measure  of  PM  ma.ss  in  a 
.samjile  extracted  from  the  stack  and 
routed  to  the  detector.  Tapered  element 
oscillating  microhalance  based  PM 
(.EMS  are  not  yet  connnerciallv 
available. 
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(loininenters  identified  another  iaetor 
contrilniting  to  the  diffienlty  of  ineeting 
PS-11  correlation  requirements  for  low 
I’M  concentrations  corresponding  to  a 
low  applicable  emissions  limit,  as  with 
the  promulgated  PM  standards  here  lor 
waste-hnrning  kilns  and  hiomass  FRUs. 
We  have  recently  retwaluated  the 
capabilities  of  the  FPA  Method  5  for 
measuring  low  concentrations  of  PM 
(See  the  memo  “Revision  of  Estimated 
Method  .'i  Detection  Limit”  in  theClSWl 
dock(!t)  and  have  determined  a  Method 
.'1  method  detection  limit  of 
apj)roximately  2  mg/dscm  for  a  1-honr 
te.st  run.  The  uncertainty  of  a 
measurement  with  Method  .'i  at  this  PM 
concentration  would  he  from  .'50  to  100 
j)ercent  (i.e..  ±1  to  2  mg/dscm).  We  can 
determine  a  PQL  using  ~3  x  imdhod 
detection  limit  to  reduce  that  Metlnul  5 
measurement  uncertainty  to  ±10  to  20 
percent.  That  means  that  the  PQL  for  a 
1-honr  te.st  run  with  Miithod  .'5  would  he 
ap|)roximalelv  0  mg/d.scm  ±0.(5  to  1.2 
mg/dscm. 

The  ('ISWl  PM  emissions  limit  for 
exi.sting  waste-hnrning  kiln  sources  is 
3.(5  mg/dscm.  and  is  11  mg/d.scm  for 
hiomass  EKlls.  'I'he  new  sonri:e  limits 
are  the  same  for  wast(!-hnrning  kilns  hut 
are  .l.l  mg/dscm  for  hiomass  EKlis.  As 
noted  above.  PS-11  specifies  acceptable 
criteria  fora  correlation  directly  related 
to  the  applicable  emissions  limit,  k’or  a 
PM  (’EMS  .set  up  to  measure  compliance 
with  a  3.(5  mg/d.scm  limit,  the  inh(;r(!nt 
uncertainty  associated  with  a  1-honr 
Method  .'5  imjasunmnmt  (±0.(5  to  1.2  mg/ 
d.scm)  would  constituti!  mon;  than  half 
of  the  ±25  pcM’cent  of  the  applicable  PS- 
11  acc(!ptance  threshold  (i.e.,  ±0.0  mg/ 
d.scm)  of  the  mid-level  P,S-1 1 
corndation  te.st  (i.e..  the  correlation  for 
the  middle  of  the  three  PS-11 
correlation  points).  Factoring  in  the 
inhenmt  PM  CEMS  respon.se  variability 
and  the  uncertainty  a.ssociated  with  the 
representative  sampling  (e.g..  PM  and 
flow  stratification),  we  agree  with 
comimmters  that  trying  to  satisfy  PS-11 
at  such  low  concentrations  using  1-honr 
Method  5  test  rims  would  he 
problematic.  'Lhis  drawback  apjdies 
regardless  of  the  tyjie  of  PM  ('.EM.S 
technologv  used. 

As  commenters  to  the  Portland 
(dement  NE.SHAP  have  noted,  one  can 
iinjirove  the  method  detection 
capabilities  of  the  Method  5  or  other 
filterable  PM  test  method  by  increasing 
sampling  volume  and  run  time,  k'or 
example,  a  test  run  time  of  about  2 
hours  will  imiirove  the  Method  5  PQL 
to  about  3  mg/d.scm.  The  miiasnrement 
uncertainty  associatiid  with  a  2-honr  te.st 
run  at  3  mg/dscm  would  he  about  ±0.3 
to  0.(5  mg/d.scm.  At  this  level,  the 
nncertaintv  associated  with  the  PM  te.st 


method  measurements  alone  would  he 
about  half  of  the  corndation  limit 
allowed  in  PS-11.  To  aidiieve  a  PQL  of 
1  mg/d.scm  and  a  measurement 
uncertainty  of  about  ±0.01  to  0.2  mg/ 
d.scm,  one  would  need  to  conduct  a  te.st 
run  of  (5  hours  or  longer.  As  noted 
above,  the  PS-1 1  correlation 
calculations  would  also  have  to  account 
for  any  PM  (d';M,S  analytical  and 
measurement  variability. 

Using  data  from  longer  Method  5  test 
runs  will  improve  the  probability  of  a 
PM  (diiMS  meeting  PS-11  correlation 
reiiuirements  hnt,  as  commenters  note, 
will  also  raise  practicality  concerns 
without  completely  resolving  the  issue. 
For  exanijile.  the  time  to  comjilete  15  1- 
honr  te.st  runs  under  three  different 
emi.ssions  conditions  may  he  3  to  (5  days 
of  fiidd  work,  while  the  time  to 
complete  15  (5-hour  te.st  runs  under 
three  different  emi.ssions  conditions  will 
reijuire  at  least  2  weeks  of  fiidd  work  in 
order  to  produce  and  maintain  the 
operating  conditions  as.sociated  with 
three  different  emissions  rates.  Longer 
te.st  rims  lowiir  the  variability  of  Method 
5  PM  measurements  at  near  detection 
limit  levels  from  ±  50  percent  to  below 
±  25  percent;  however,  the  variahilitv  of 
Method  5  results  at  the.se  low  levels 
rejire.sents  a  significantly  larger  iiortion 
of  the  ±  25  jiercent  correlation 
reipiirement  of  P.S-1 1  than  would 
Method  5  data  collected  at  higher  PM 
concentrations.  Method  5  measurement 
uncertainty  becomes  increasingly 
greater  with  lowering  PM  concentration 
and  thus  riderence  measurement 
variability  hinders  the  PS-11  correlation 
process  the  most  for  the  best  ])erforming 
sources.  Thus,  the  ultimate  result  might 
still  lack  certainty  and  would  also  ])o.se 
the  most  difficulty  and  uncertainty  to 
those  sources  with  lower  PM 
concentrations  (|)otentially 
di.sadvantaging  more  efficient 
ojierators). 

Although  longer  Method  5  te.st  runs 
and  longer  beta  gauge  .sampling  times 
reduce  difficulties  with  PS-11 
correlation  for  a  PM  (lEMS,  the  EPA 
believes  that  this  corndation  will  not  he 
technically  achievable  for  a  significant 
luimher  of  waste-hnrning  kiln  and 
hiomass  liKl)  sources,  a  result  in  part 
due  to  the  Miithod  5  PM  emi.ssions 
measurement  variability  at  the  low 
concentrations  nece.ssary  to  maintain 
compliance  with  the  standard.  The  PM 
(iEM.S  correlations  then  become 
ap|)roximation.s  more  ijiialitative  than 
(piantitative  with  high  levels  of 
uncertainly  at  low  concentrations  (i.e., 
the  correlations  do  not  meet  P.S-1 1 
requirements).  This  characteristic  exists 
regardless  of  the  type  of  PM  (iEM.S 
teidmology  n.sed  by  the  .source  since  it 


involves  variahilitv  not  only  of  the  PM 
(;EM.S  hnt  also  the  Method  5  test  data, 
variahilitv  of  raw  material  and  additive 
feeds  to  the  waste-hnrning  kiln,  and  the 
changing  jiarticle  sizes,  .sha])e.s,  and 
density  with  jirocess  operations  (e.g.. 
mill  on  versus  mill  off,  ty])e  of  fuel 
hidng  n.sed  in  the  I^RIJ). 

Making  PM  (lEMS  work  at  low 
concentrations  (<10  mg/d.scm)  at  waste- 
hnrning  kiln  and  hiomass  ERl)  sources 
is  not  impossible;  although,  to  exiiect 
that  correlations  would  he  achievable  at 
all  low  emissions  sources  would  he 
unrealistic.  Additionally,  the  technical 
limitations  do  not  mean  that  PM  (iEM.S 
cannot  he  used  to  monitor  for 
compliance.  A  PM  CEM.S  that  does  not 
meet  the  EPA  correlation  requirements 
can  still  produce  data  indicative  of 
trends  and  changes  in  emi.ssions 
control.  Particulate  Matter  CEM.S 
technology  can  he  effective  in 
monitoring  control  device  ])erformance 
(see,  e.g.,  77  FR  0371  (February  1(5, 

2012))  where  the  EPA  estahlislied  PM 
(’.PM.S  parametric  operating  limits  for 
electric  utility  steam  generating  units. 

A  Monitoring  Apiiroach  Alternative  to 
PM  CI'iMS  and  P.S-1 1 

To  address  technical  issues  as.sociated 
with  PM  C.EMS  meeting  PS-11 
correlation  requirements  at  low  PM 
lani.ssions  concentrations  from  waste- 
burning  kilns  and  hiomass  ERl  Is.  the 
impracticahilitv  in  ])ertnrhing  FF 
emission  rates  to  establish  P.S  11 
correlation  curves,  and  the  potentiallv 
variable  PM  emissions  characteristics 
expected  from  waste-burning  kilns,  the 
EPA  is  finalizing  the  change  of  the 
com])liance  basis  for  the  PM  emissions 
limit  from  PM  (]EM.S.  I*’or  monitoring 
continuous  comjiliance,  the  rule 
reipiires  PM  CEM.S  equipment  hnt,  as 
explained  below,  that  eijiiipment  would 
he  used  for  continuous  jiarametric 
monitoring  rather  than  for  direct 
measure  of  compliance  with  the 
numerical  PM  emissions  limit. 

.Specifically,  this  final  rule  recognizes 
the  value  of  PM  monitoring  technologv 
sensitive  to  changes  in  PM  emissions 
concentrations  and  n.se  of  such  a  tool  to 
assure  continued  good  operation  of  PM 
control  (!(|iiipment.  This  approach 
avoids  the  PM  CEM.S  calibration  (i.e., 
P.S-1 1  correlation).  Therefore,  the  EPA 
is  including  provisions  that  a  site- 
specific  ])arametric  o])erating  limit  he 
established  during  the  jierformance  test, 
that  there  hi;  continuous  monitoring  of 
that  jiarametric  limit  using  a  PM  CPM.S, 
that  an  exceedance  of  that  site-specific 
ojierating  limit  he  rejiorted  as  a 
deviation  and  trigger  immediate 
corrective  action  and  a  Method  5 
performance  test  within  45  days. 
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In  the  May  2012  Pro])()sed  National 
lunission  Standards  for  Hazardous  Air 
Pollutants  for  the  I’ortland  (ieinont 
Manufacturing  Industry  and  Standards 
of  I^(!rforinanc(;  for  Portland  Cement 
Plants  The  FPA  proposed  the  use  of  l^M 
CPMS  for  continuous  monitoring  of  PM 
emissions  as  a  3()-day  rolling  average 
estahlisluul  by  identifying  the  average 
PM  CPMS  response  cornisponding  to 
the  highe.st  1-hour  PM  com])liance  test. 
Failure!  to  meet  this  3()-day  rolling 
average  would  result  in  retesting. 
Indn.stry  commented  that  this 
reepiirement  would  trigger  unnecessary 
retests  for  many  facilities,  esjeecially  for 
cleaner  .sources.  This  is  a  legitimate 
issue.  To  avoid  a  perverse  result,  the 
FPA  is  modifying  the  way  PM  CPMS 
operating  limits  are  established.  Sources 
whose  compliance  with  the  PM 
emission  standard  are  shown  to  b(!  7.5 
percent  or  below  the  emission  limit  in 
the  PM  method  5  c:ompliam;e  te.st  will 
set  their  PM  parametric  operating  limit 
to  he  a  3()-day  rolling  average  equivalent 
to  that  75  jjercent  level.  Sources  whose 
compliance  with  the  PM  emi.ssion 
standard  an;  above  75  percent  of  the 
emission  limit  will  establish  their 
operating  limit  as  a  3()-dav  rolling 
average  ecpial  to  tlu!  average  PM  CPMS 
values  record(!d  during  the  PM 
com|)liance  te.st.  It  should  he  not(!d  that 
this  ])rovision  does  not  affect  the  actual 
emi.ssion  limit  that  must  he  met. 

r.  What  other  art  ions  are  ne  taking? 

In  this  final  action,  we  are  denying 
retiuests  for  reconsideration  on  all 
issues  contained  in  the  j)etitioners’ 
recpiests  for  reconsideration  that  we  did 
not  include  in  the  December  23.  2011, 
propo.sed  rule.  The  issues  for  which  we 
are  denying  rec:onsideration  failed  to 
meet  the  standard  for  rec;onsitleration 
under  CAA  section  3()7(d)(7)(B)  and  we 
determined  that  reconsiileration  was  not 
otherwi.se  ajjpropriate.  Specifically,  on 
the.se  issues,  the  petitioner  has  failed  to 
show  the  following:  That  it  was 
impracticable  to  rai.se  their  objections 
during  the  comment  ])eriod;  or  that  the 
grounds  for  their  objections  arose  after 
the  close  of  the  comment  period:  and/ 
or  that  their  concern  is  of  central 


relevance  to  the  outcome  of  the  rules. 

VVe  hav(!  concluded  that  no 
clarifications  to  the  underlying  rules  are 
warranted  for  the  It)  remaining 
petitioners’  i.ssues  for  the  reasons  set 
forth  in  the  memorandum  titled 
“Denied  (IKSWl  Petition  I.ssues"  found 
in  th(!  (d.SWl  docket.  The  following 
issues  are  addre.ssed  in  that 
memorandum. 

•  Work  practice!  standards  should  he 
used  for  slarlnp/shutdowns  and 
malfunctions. 

•  Fxem])t  or  revise  limits  for  units 
combusting  de  minimis  amounts  of 
waste!. 

•  Clarify  ai)phe:al)ihty  of  ClSWl 
stanelarels  te)  marine  vexs.sel  units  e)r  units 
le)e:ateel  on  the  e)uter  e:ontinental  .shelf. 

•  Clarify  applie:ahihty  to  temipeHary  or 
pe)rtahle  units. 

•  Re!elnce!  pe:rformane;e  testing 
reiqnirements  te)  he  mene  e:e)n.sistent  with 
re!ejuire!ment.s  of  other  ride:.s. 

•  Re!e;on.sieler  eliminatie)n  e)f 
prejvisions  that  alle)w  missing  CEMS 
elata. 

•  Do  ne)t  ine:hiele  emissions  eleita  fen’ 
e;e)mhinatie)n  he)ile!r  units. 

•  ClSWl  ele)e.s  ne)t  satisfy  CAA 

1  12(e:K())  re!e|uire!me!nt.s  fe)r  POM  anel 
PCB. 

•  MACT  fle)e)r  statistieial  ai)pre)ae:h 
e:e)ne:e!rn.s. 

•  MAC'r  fle)e)r  must  re!ne!e:t  the 
average,  the  DPL  is  ne)t  the  .same  as  the 
average!  emiissie)!)  le!vel. 

•  MACT  fle)e)r  peellutant-hy-peellutant 
ai)])re)ae:h  e:e)ne:e!rns. 

•  Ne)n-ele!te!e;t  methe)ele)le)gv  i.s 
unlawful. 

•  Be)ye)nel-the-iloe)r  analysis  i.s 
imlawfid  anel  arbitrary. 

•  Ciompliance  e:o.st  anel  wileilife 
ce)ne;erns  fe)r  .small  reme)te  ine:inerate)rs. 

•  “Refinery  gas”  ele)finition  .shoulel  be 
ine;lueleel  in  the  ClSWl  ride. 

•  C’.larify  that  ce)n.strne:tie)n  anel 
elemolition  weioel  is  not  a  .soliel  waste. 

a.  What  are  the  impacts  associated  with 
the  amendments? 

1.  What  are!  the  primarv  air  impae:ts? 

We  have  e!.stimate!el  the  peitential 
emissieins  reuliictienis  freim  eixisting 
.se)ure:e!s  that  may  he  aeihieveel  thremgh 


impleiinentation  of  the  ennission  limits. 
lle)wever,  we  re!ahze  that  seime  CdSWl 
eiwners  anel  eiperateirs  :ire  likely  to 
ele:te!rmine  that  alternativeis  te)  waste 
ine:ineratie)n  are  viable,  sue:!)  as  furthe!r 
waste  .se!gre!gatie)n  e)r  senehng  the  waste! 
te)  a  lanelfill  or  MWC,  if  available.  In 
fae.t.  .se)nre;e).s  e)perating  ine:inerate)r.s. 
wheire  energy  ree;e)very  i.s  ne)t  a  ge)al,  may 
finel  it  e;e)st  effe)e:tive  te)  elise'.ontinue  u.se! 
of  their  ClSWl  unit  alte)ge!the!r. 

Theirefore.  we  have  eistimateul  emissions 
reelue:tie)ns  attributable  te)  existing 
.se)ure:es  ce)m])lying  with  the  limits,  as 
well  as  the)se  reehictie)n.s  that  we)ulel 
e)e:cnr  if  the  fae:ihtie:s  with  ine;inerate)r.s 
anel  small,  remeete  incinerate)rs  eleciele  to 
eli.seiontinue  the  u.se  of  their  ClSWl  unit 
anel  u.se  altennative  waste  elisposal 
e)])tie)n.s. 

For  units  ce)mbu.sting  wa.stes  for 
energy  pre)elue:tion,  sne:h  as  ERUs  anel 
wa.stei-bnrning  kilns,  the  elecision  to 
e:e)mbust  e)r  ne)t  to  e:e)mbust  waste  will 
elei)enel  e)n  .several  fae:te)r.s.  One  fae;tor  is 
the!  e;e)st  te)  replae;e  the  ene!rgv  pre)vieie!el 
by  the  waste  material  with  a  traehtional 
fuel.  sue:h  as  natural  gas.  Another  f:ie:te)r 
woulel  be!  whether  the  e)wne!r  e)r  e)perate)r 
i.s  ])ure;hasing  the  waste  e)r  e)htaining  it 
at  no  e;e)st  frenn  other  gene!nite)rs.  eir  if 
tlieiy  are!  generating  the  waste!  e)n-.site 
anel  will  have  te)  eh.s])e).se!  e)f  the  materials 
in  ane)lher  fashion.  sue:h  as  lanelfills. 
Easily,  lhe!.se  units  we)ulel  have  te) 
e;e)nq)are  the!  e:e)ntre)l  rexjuirements 
ne!eele!el  to  meet  the  ClSUh  emi.ssie)n 
limits  with  the)se  neieieleel  if  they  .ste)]) 
burning  .se)hel  wa.ste  anel  are  then  suhjex:! 
to  a  NESMAP  insliriel.  As  memtieeneel 
hetore,  we  have  attem])teel  to  align  the 
monitoring  requirernemts  for  similar 
non-waste-hurning  .sonreieis  as  clo.sely  as 
pe)s.sihle  in  an  effe)rt  te)  make!  them 
e:on.si.ste!nt  anel  to  help  .se)ure:e.s  make  the 
e;re)s.s-walk  between  waste  anel  ne)n- 
wa.ste  reignlatory  riujuireiinents  as  simple 
as  pe).ssihle. 

The  emi.ssions  re!elue:tie)n.s  that  we)ulel 
he  achieveel  nneleir  this  final  rule  using 
the  elefinition  of  soliel  wa.ste  uneler 
RCRA  anel  the  propeeseel  CESWl  emission 
limits  are  j)re).se!nleel  in  Table  5  of  this 
])re!;nnhle!. 


Table  5— Emissions  Reductions  for  MACT  Compliance  and  Alternative  Disposal  Options  for  Existing  ClSWl 

Using  the  Emission  Limits 


HCI 
CO 
Pb  . 


Pollutant 


Reetuctions  achieveel 
through  meeting  MACT 
(ton/yr) 


Reductions  achieved 
assuming  incinerators 
and  small,  remote 
incinerators  use  alter¬ 
native  disposal 
(ton/yr)  ^ 


772.2 

20,093 

2.5 


784.3 

20,058 

2.71 
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Table  5 — Emissions  Reductions  for  MACT  Compliance  and  Alternative  Disposal  Options  for  Existing  ClSWl 

Using  the  Emission  Limits — Continued 


Pollutant 

Reductions  achieved 
through  meeting  MACT 
(ton/yr) 

Reductions  achieved 
assuming  incinerators 
and  small,  remote 
incinerators  use  alter¬ 
native  disposal 
(ton/yr)  ® 

Cd  . 

1.807 

1.809 

Hg  . 

0.341 

0.344 

PM  (filterable)  . 

2,397 

2,401 

dioxin,  furans  . 

0.000062 

0.000064 

NOx . 

5,292 

5,399 

SO . 

6,211 

6,262 

Total  . 

34,771 

34,909 

^The  estimated  emission  reduction  does  not  account  for  any  secondary  impacts  associated  with  alternate  disposal  of  diverted  ERU  fuel. 


Tlie  EPA  expects  that  many  exi.sting 
Cl.SWI  owners  and  operators  may  find 
that  alternate  disposal  options  are 
preferable  to  complying  with  the 
.standards  for  tin;  incinerator  and  small 
remote  incinerator  snhcategories.  Onr 
experience  with  regulations  for  MWC. 
IIMIWI  and.  in  fact.  CKSWl.  has  shown 
that  iHigative  growth  in  the  source 
category  historically  occurs  upon 
im))hnnentation  ofC'AA  section  12‘) 
standards.  .Since  ClSWl  rules  were 
promnlgatrid  in  2()()l)  and  haye  heim  in 
(dfect  for  existing  sources  since  200.'). 
many  (ixisting  units  haye  closed.  At 
promulgation  in  2000.  the  Id’A 
estimated  122  units  in  thed.SWI 


population.  In  compari.son.  the 
incinerator  snhcatcigory  in  this  rule, 
which  contains  any  such  units  subject 
to  th(!  2000  (d.SWI  rule,  has  27  units. 

The  EPA  is  not  awan;  of  any 
construction  of  new  units  since  2000  so 
we  do  not  believe  tlume  an;  any  units 
that  an;  cnrnmtlv  subject  to  tin;  2000 
Cl.SWI  NSPS.  'I’lie  revised  ClSWl  rule  is 
nn)re  .stringent  so  we  ex])ect  this  trend 
to  continue.  However,  the  EPA  does 
recogniz()  that  .soim;  faciliti(!s  may  opt  to 
r(!|)lac(!  aging  incinmator  units  with  new 
units  where  it  is  cost  idfec live  or 
altcanative  dis])o.sal  options  arc;  not 
feasible,  as  may  he  the  case  with  some 
incinerators,  or  in  very  remote;  locations. 


We  estimate  that  there  could  he;  erne  new 
inenneration  unit  within  the;  next  .')  ye;ars 
fe)lle)wing  this  final  rede;,  anel  ])e)s.sihly 
five  new  small  remeete  ine:inerate)rs 
within  that  time.  In  the.se  e:ase;.s,  we  have 
elevelopeel  meeelel  (d.SWl  emit  emi.ssieens 
re;elnelie)n  estimate;.s  leer  the;se; 
snhe:ate;ge)rie;s  using  the  e:nrre;nt  e;xi.sting 
emit  baseline,  haseel  e)n  aye;rage  emi.ssie)n 
e:e)ne:e;ntratie)n  vednes  ;mel  size;s  freem  emr 
e:nrre;nt  inve;nle)ry  anel  the  new  se)nre:e 
e;missie)n  limits.  Teihle;  0  eef  this 
])re;aml)le  ])re;sents  the;  meeelel  ])lanl 
emissieens  re;elne:tie)ns  that  are  expe;ele;el 
leer  ne;w  se)ure:e;s. 


Table  6 — Emissions  Reductions  on  a  Model  Plant  Basis 


Pollutant 


HCI  . 

CO . 

Pb . 

Cd  . 

Hg  . 

PM  (filterable)  .... 
D/F  (total  mass)® 

NOx . 

SO2  . 

Total . 


®  D/F  estimates  are  given  in  Ib/yr. 


Emission  reduction  for  ClSWl  subcategory  model 
units 

(tpy  unless  otherwise  noted) 

Incinerator 

Small,  remote 
incinerator 

2.62 

0.0 

0.0 

0.25 

0.55 

0.11 

0.15 

0.019 

0.0026 

0.00036 

103 

10.7 

0.001 1 

0.0 

11.3 

0.0 

5.1 

4.5 

122 

22.0 

We;  ele)  ne)t  <mtie;ipate  that  any  ne;w 
e;ne;rgy  re;e;e)yery  e)r  waste;-hnrning  kiln 
units  will  he;  e;onstrue;teel  ;mel  will 
insteniel  u.se  alternative  wii.ste  elis|)e).siil 
me;the)el.s  eer  alternative  fuels  th.it  will 
ne)t  siihjenl  them  tei  the  (3.SW1  rule.  For 
e;xam|)le;.  whole  tires  eihtaineel  freim 
ajjpreiveel  tire  management  preigrams 
anel  tire;-ele:rive;d  fuel  freini  whie:h  the 
medal  has  he;e;n  remeiveel  is  neit 
e;on.siele;re;el  soliel  waste  nneler  the 


elefinitiem  eif  .seiliel  w.iste.  Cemseiepieaitly, 
new  e;ement  kiln  e)wne;rs  will  :isse;ss 
their  reignlateirv  re;epiirements  nneler 
(il.SWl  feir  burning  wheile  tire;s  eir  tire;- 
elerive;el  fuel  that  eleieas  neit  have  met.ils 
remeiveel  ageiinst  the  exists  as.seie:iate;el 
with  remeiving  the  metal  eir  eihtaining 
tire;s  freim  an  apjireiveiel  seiure;e  anel 
eximplying  with  the  applie.ahle;  NE.SHAP 
insteael  of  the  Cl.SWI  rule.  Our  re;.seare;h 
sngge.sts  that  metal  remeival  is  reintinely 


prae:tie;e;el  anel  that  se;veral  state;  waste 
tire  m.magement  jireigriims  are  eilreaely 
in  i)lae:e  anel  weinlel  mei.st  likely  he  a 
viiihle  eiptiein  feir  new  kiln  eiwners  sei 
that  they  weiulei  neit  he;  sulijee:!  tei  the 
Cl.SWI  re;gulations.  lnele;e;el.  we  eixpex:! 
that  all  existing  e:eme;nt  kilns  th.it  are; 
e;las.sifieel  eis  being  wa.ste-lnirning  solely 
elne  tei  wheile  tires  will,  by  the;  efleedive 
elate  for  the  Cl.SWI  stanelarels,  finel  a  way 
tei  eilitain  their  tire;s  through  an  approveel 


tiro  inanagoinont  plan.  Likowiso,  n(nv 
sourcos  could  onginoor  tlioir  process  to 
ininiiidzo  waste  giMKU'ation  in  tlie  liist 
place  or  to  se])arate  wastes  so  that  the 
materials  sent  to  a  combustion  unit 
would  not  meet  the  definition  of  solid 
waste  to  begin  with.  For  waste  that  is 
generated,  our  cost  analyses  hav(!  tonnd 
that  alternativ(!  waste  disposal  is 
g(merally  available  and  less  exj)ensive. 

2.  What  are  the  water  and  solid  waste 
imi)acts? 

In  onr  analysis,  we  hav(i  sel{H:t(!d  the 
lowe.st  cost  alternative  (i.e.,  compliance 
or  alternative  disi)osal]  for  each  iacility. 

We  anticipate  affected  .sources  will  need 
to  apply  additional  controls  to  meet  the 
emission  limits.  These  controls  may  use 
water,  such  as  wet  .scrubbers,  which 
would  need  to  he  treated.  We  estimate 
an  annual  requirement  of  71  billion 
gallons  i)er  year  of  additional  water 
would  he  required  as  a  result  ot 
operating  additional  controls  or 
incr(;ased  sorbent  use. 

Likewise,  the  addition  of  FM  controls 
or  improvements  to  (;ontrols  already  in 
place  will  inc.rease  the  amount  of 
particulate  collected  that  will  retpnre 
disjiosal.  Furthermore.  A(il  may  he  us(h1 
by  some  sources,  which  will  result  in 
additional  solid  wa.ste  needing  di.sposal. 
The  annual  amounts  of  s(did  waste  that 
would  reepdre  disposal  are  anticipated 
to  he  apjiroximately  2.'j,4()()  tpy  Irom  PM 
capture  and  i:f.7()()  tpy  from  ACl. 

Perhaps  the  largest  inqiact  on  solid 
waste  would  come  from  owners  and 
operators  who  decide  to  discontinue  the 
use  of  their  CISWI  unit  and  instead  .send 
waste  to  the  landfill  or  MW(i  for 
disposal.  Ba.sed  on  tipping  fees  and 
availability,  we  would  expect  most,  if 
not  all.  of  this  diverted  waste  to  he  sent 
to  a  loc.al  landfill.  As  we  discu.ss  above, 
it  mav  be  that  a  good  jiortion  ol  the 
incinerators  would  determine  that^ 
alternative  disposal  is  a  better  choice 
than  compliance  with  the  standards.  We 
estimate  that  apinoximately  lit), LOO  tpy 
of  waste  would  be  diverted  to  a  landfill. 

For  new  ClSWl  units,  we  estimate  an 
annual  reciuirement  ot  080,000  gallons 
per  year  of  additional  water  would  he 
reciiiircul  as  a  result  of  operating 
additional  controls.  The  annual 
amounts  ol  solid  waste  that  would 
recpiire  dispo.sal  are  anticij)ated  to  he 
approximately  0.8  tpy  Irom  PM  ca])ture 
and  4.7  tpy  from  AC’i. 

8.  What  are  the  energy  impacts? 

'I’lie  energy  im])acts  associated  with 
meeting  the  emission  limits  would 
consist  primarily  ol  additional 
electricity  needs  to  run  added  or 
im])rovc!d  air  jjolhdion  (X)ntiol  dcivic.cis. 
For  example,  increased  sc:ruhb(;r  jnun]) 


horsepower  may  cause  slight  increa.ses 
in  elcjctricity  consumption  and  sorbent 
injection  controls  would  likcnvise 
rcKpiire  elcH.tricity  to  power  pumps  and 
motors.  In  our  analysis,  we  have 
sehu-.ted  the  lowest'c;ost  altcnnative  (i.e.. 
compliance;  or  alt(;rnativ(;  disposed)  tor 
(;ach  facility,  by  our  estimate,  wc; 
anticipate  that  an  additional  217,4()() 
MW-hours  per  yc;ar  would  be  reiiuired 
for  the  additional  and  improv(;d  control 
devices. 

As  disc;uss(;d  (;arli(;r,  tlu;r(;  could  he; 
instanc(;s  where  owners  and  operators 
of  EKUs  and  waste-burning  kilns  decide 
to  cease  burning  waste  materials.  In 
these  cases,  the  enc;rgy  provided  by  the 
burning  of  waste  woidd  ne(;d  to  be 
replaced  with  a  traditional  fuel,  such  as 
natural  gas.  Assuming  an  (;stimat(;  that 
.'iO  percent  of  the  energy  ini)ut  to  ERUs 
and  kilns  are  from  waste  materials,  an 
estimate  of  the  energy  that  would  be 
replaced  with  a  traditional  fuel  if  all 
existing  units  stoi)j)ed  burning  waste 
materials,  is  aijproximatelv  88  'IBtu/yr. 

For  new  CISWI  units,  we  anticipate 
that  94  MW-hours  per  year  would  be 
r(;c|uired  for  additional  and  improv(;d 
control  devices.  Since  we  do  not 
anticii)ate  any  new  energy  recovery  or 
waste-burning  kiln  units  to  be 
constructed,  there  would  be  no 
additional  estimate  for  energy  that 
would  be  replaced  with  a  traditional 
fuel. 

4.  What  are  the  secondary  air  inqiacts? 

For  CISWI  units  a'dding  controls  to 
meet  the  emission  limits,  we  anticipate 
minor  secondary  air  impacts.  The 
c.ombustion  of  fuel  needed  to  generate 
additional  electricity  and  to  operate 
RTO  controls  wouhl  yield  slight 
inca’eases  in  emissions,  iiududing  NO\. 
CO.  PM  and  SCT  and  an  increase  in  C:02 
emissions.  Since  NOx  and  SO2  are 
covered  bv  capped  emissions  trading 
programs,  an(i  methodologic:al 
limitations  prevent  us  from  (juantifyiug 
the  c.hange  in  CO  and  PM,  we  do  not 
estimate  an  increase  in  .secondary  air 
impacts  for  this  rule  from  additional 
electricity  demand. 

We  believe  it  likely  that  the 
incinerators  may  elect  to  discontinue 
the  use  of  their  CISWI  unit  ancl  send  the 
waste  to  the  landfill  or  other  disposal 
means.  As  we  discus.sed  in  the  solid 
waste  inqjacts  above,  this  could  result 
in  ap])roximately  llO.tiOO  tpy  ot  waste 
going  to  landfills,  by  using  tlu;  Fd  A  s 
Landfill  Cas  listimation  Model,  we 
estimate  that,  over  the  20-year  expected 
life  of  a  CISWI  unit,  the  resulting 
methane  generatetl  by  a  landlill 
receiving  the  waste  would  be  about 
90.400  tons.  If  this  landfill  gas  were 
combusted  in  a  flare,  assuming  ty))i(.al 


flare  emission  factors  and  landfill  gas 
chlorine,  Hg  and  .sulfur  concentration.s, 
the  following  emissions  would  be 
expected;  20  tons  of  PM;  8  tons  ot  H(d; 

10  tons  of  S()2:  H9P  of  CO;  40  tons 
of  NOx;  and  1.4  lbs  of  Hg. 

Similar  to  existing  units,  we 
anticii)ate  minor  se(;ondary  air  im])a(;ts 
for  new  CISWI  units  adding  controls  as 
discussed  above. 

5.  What  are  the  (;ost  and  ec.onomic; 
impa(;ts? 

We  have  estimated  (;omi)lian(;e  co.sts 
for  all  exi.sting  units  to  add  the 
ne(;essary  (;ontrols  and  monitoiing 
equi])ment.  and  to  imi)lement  the 
insijections,  re(;ordkeeping  and 
reporting  recpiirements  to  comply  with 
the  final  CISWI  standards.  We  have  also 
analyzed  the  (;osts  of  alternative 
dis}K)sal  for  the  subcategories  that  may 
have  alternative  options  to  burning 
wa.ste.  siK;(;ific;ally  for  the  in{;inerators 
and  the  small,  remote  incinerators  that 
may  have  an  alternative  to  in(;ineration. 

In  our  analysis,  we  have  selec;ted  the 
lowest  cost  alternative  (i.e..  (;omplian(;e 
or  alternative  dis])o.sal)  lor  each  fa(;ility. 
based  on  this  analysis,  we  anticipate  an 
overall  total  (;ai)ital  investment  of  $818 
million  with  an  a.ssoc.iated  total  annual 
cost  of  $271  million  (.S2()()8).  F’or 
(;omparison,  the  2011  final  rule, 
estimated  an  overall  total  c,apital 
investment  of  ,$882  million  with  an 
asso(;iated  total  annual  cost  ot  $282 
million  ($2008).  The  annualized  (;o.st  ol 
toilav’s  final  rvde  are  approxiimitely 
17%  higher  than  tho.se  of  the  final  2011 
CLSWl  rule.  The  (;hanges  in  (;ost  result 
from  revising  the  inventories  of  the 
ERlIs.  waste-burning  kilns,  and  small 
remote  incinerators  as  discussed  in 
Se(;tion  ll.C.  of  this  preamble; 

“Summarv  ot  Signific;ant  (dianges  Sinc.e 
Proposal.” 

Under  tbe  rule,  tbe  EPA’s  economic 
model  suggests  the  average  national 
market-level  variables  (i)ric;e.s, 
prodn(;t ion-levels,  t;onsnmption, 
international  trade)  will  not  change 
significantly  (e.g.,  are  less  than  0.001 
per(;ent). 

The  EPA  performed  a  .screening 
analysis  for  inqiacts  on  small  entities  by 
comparing  (;omi)lian(;e  c.osts  to  sales/ 
riivenne.s  (e.g.,  sales  ami  niveniie  te.sts). 
The  EPA’s  analysis  found  the  tests  were 
b(;low  8  i)er(;ent  for  four  of  the  five 
small  entities  in(;luded  in  the  s(;reening 
analysis. 

In’addition  to  e.stimating  this  rule  s 
social  (;osts  and  benefits,  tbe  EPA  has 
estimated  the  employment  impa(;ts  ol 
the  final  rule.  We  expec.t  that  the  rule’s 
dire(;t  iuij)a(;t  on  employment  will  be 
.small.  For  tbe  reconsideration  final,  the 
estimated  enqiloyment  (;hanges  range 
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Ixilween  —400  to  +‘M)0  employetJS,  with 
a  central  estimate  of  +200. 

We  liave  not  (luantified  the  rule's 
in(iir(u:t  or  induced  impacts.  For  further 
explanation  and  di.scussion  of  our 
analysis,  see  tlie  introductory  memo  and 
.Section  3  of  tin;  RIA. 

For  new  (II.SWI  units,  we  have 
estimat(>d  com|)liance  costs  for  units 
coming  online  in  the  next  .'i  years.  This 
analysis  is  hasiul  on  the  assum|)tion  that 
one  new  incinerator  will  come  online 
over  ."i  y(!ar.s  and  that  thnu;  new  small 
nmiote  incinerators  will  come  online  in 
the  next  ytiar.  followiul  by  one  new 
small  remote  incinerator  |)(!r  year  for 
sul),se(juent  vears.  Additionally,  it  was 
assuimul  that  each  model  unit  will  add 
the  necessary  controls,  monitoring 
(X|uipment.  inspections,  recordkcujping 
and  re|)orting  requirements  to  c:omply 


with  N.SF.S  limits.  Bascul  on  our 
analysis,  we  antici|)ale  an  overall  total 
capital  inviistment  of  .St). 3  million  over 
•S  y(!ars  with  an  as.sociattid  total  annual 
co.st  (for  201  .S)  of  .S2.7  million. 

0.  What  arc*  the  Inmefits? 

We  (istimate  the  moiKitized  benefits  of 
this  regulatory  action  to  lx;  .S420  million 
to  Sl.O  billion  (20088),  3  pcacent 
(discount  rate)  in  the  implementation 
year  (2018).  TIk;  monetiz(!d  benefits  of 
the  r(!gulatory  action  at  a  7  percent 
di.scount  rate  are  8380  million  to  8930 
million  (2008.8).  Using  alternate 
relationships  between  FMi.s  and 
j)remature  mortality  suppli(!d  by 
experts,  higher  and  lower  benefits 
estimates  are  ])lausil)le  hut  most  of  tin; 
expert-hasiul  estimates  fall  between 
these  two  estimates.'*’  .Since  the 


reconsideration  i)ropo.sal,  we  have  made 
.several  updates  to  the  approach  we  use 
to  e.stimati!  mortalitv  and  morhiditv 
benefits  in  the  FM  NAAQS  RlAs  (IJ..S. 
FFA,  201 2a,l)) ' '  including  u])dated 
e])idemiology  studies,  health  end))oints. 
and  po])ulation  data.  Although  we  have 
not  r(!-(!stimated  the  benefits  for  this 
ride  to  apply  this  new  a])|)roach,  these 
ujidates  generally  offset  each  other,  and 
we  antici])ate  that  the  rounded  benefits 
estimated  for  this  rule  are  indikely  to  he 
different  than  those  provided  below. 
More  information  on  these  iqidates  can 
he  found  in  the  FM  NAAQS  RIAs  .A 
summary  of  the  monetized  benefits 
estimates  at  discount  rates  of  3  jiercent 
and  7  percent  is  in  Table  7  of  this 
preamble. 


Table  7 — Summary  of  the  Monetized  Benefits  Estimates  for  the  CISWI  NSPS  and  EG  in  2015 

[Millions  of  2008$) 


Pollutant 

Estimated  emission 
reductions 
(tpy) 

Total  monetized 
benefits 

(3%  Discount  Rate) 

Total  monetized 
benefits 

(7%  Discount  Rate) 

PM>s  . 

917 

$210  to  $510  . 

$190  to  $460. 

PM2  5  Precursors 

SO> . 

6,262 

$180  to  $450  . 

$170  to  $410. 

NOx  . 

5,399 

$26  to  $64  . 

$24  to  $58. 

Total  . 

$420  to  $1 ,000  . 

$380  to  $930. 

’’All  estimates  are  for  the  implementation  year  (2015)  and  are  rounded  to  two  significant  figures  so  numbers  may  not  sum  across  rows.  All  fine 
particles  are  assumed  to  have  equivalent  health  effects  but  the  benefit-per-ton  estimates  vary  between  precursors  because  each  ton  of  precursor 
reduced  has  a  different  propensity  to  form  PM^ Benefits  from  reducing  HAP  are  not  included. 


The.se  benefits  e.stimates  represent  the 
total  monetized  human  health  benefits 
for  |)opulations  exposed  to  less  FM2.5  in 
2015  from  controls  installed  to  reduce 
air  pollutants  in  order  to  meet  fhe.se 
standards.  To  estimate  human  health 
benefits  of  this  rule,  the  FFA  used 
henefit-per-ton  factors  to  quantify  the 
changes  in  FM2  .s-related  health  impacts 
and  monetized  benefits  ha.sed  on 
changes  in  .S()2  and  NOx  (unissions. 
These  e.stimates  are  calculated  as  the 
sum  of  the  monetized  value  of  avoided 
jiremature  mortality  and  morbidity 
associated  with  reducing  a  ton  of  FM2,.s 
and  FM2„s  [irecursor  emi.ssions.  To 
estimate  human  health  benefits  derived 
from  reducing  FM2.S  and  FM2  s 
(irecursor  emissions,  we  used  the 
general  approach  and  methodology  laid 


Koiiiiiii.  (;l  ill..  2()()a.  1a|)i!|-|  |u(l};in(!nt 
,\ss(!ssiiu!nt  lit  till;  Miirtiilitx'  Iiiipiict  ot  (li.in^os  in 
.'Xinliiiinl  KiiU!  I’iiiliciil.ili!  Miillur  in  Iho  U..S. 

I'jiviniii.  Sci.  Tnchnol..  42.  7.  221)8-2274. 

"  II. .S.  I'.iiviriininnnliil  l’roU«:li(in  .Aj’inicv  (II..S. 
I-I’A).  2(112:1.  /{ii'jn/n/orr  Inipiicl  Analvsis  forllu- 
Pntposrd  lii'visions  to  Ihc  Satiomil  Amhifiil  Air 
Quality  Slundurds  for  l\ii1i(:td<ilo  Maltor.  l•1’A-4.')2/ 
|{-12-e(K).  ()Hii:i!  1)1  .Air  Qinilily  I’hinnin^  :iihI 


out  in  Fann,  Fulcher,  and  lluhhell 
(2009).' ' 

To  generate  the  henefit-per-ton 
estimates,  we  u.sed  a  model  to  convert 
emi.ssions  of  direct  FM2.5  and  FM2.5 
precursors  into  changes  in  ambient 
1’M2,.‘)  levels  and  another  model  to 
estimate  the  changes  in  human  health 
associated  with  that  change  in  air 
(piality.  Finally,  the  monetized  health 
benefits  were  divided  by  the  emission 
reductions  to  create  the  henefit-per-ton 
estimates. 

These  models  a.ssume  that  all  fine 
particles,  regardless  of  their  chemical 
composition,  are  (Hpially  |)otenl  in 
causing  premature  mortality  because  the 
scientific  evidence  is  not  yet  sufficient 
to  support  the  development  of 
differential  effects  e.stimates  by  (larticle 


.St:iii(liii'(ls.  Ili::iltli  :iii(l  l')n\’ir(iniiii!nt:il  liiipiicts 
Division,  luiio.  .Aviiilalilo  :il  btlp://\\  \\  \v.opo.p,o\'/ 
Ilnocasl/roi’duta/IIIAs/l’MIUAConihincdf'ilr 
liookmiirkod.pdf. 

'-II..S.  l'invironinonl:il  I’loloclion  Af^oncy  (II..S. 
W’A).  2(ll2l).  l{(!<>td(iloiy  Impact  Ancdysis  for  the 
I'inid  llcvisions  to  Ihc  \'(ilioiuil  Amhicai  Air  Qaalily 
Slandcads  for  Pialicalalc  Matter.  lil’A-4.')2/R-l  2- 
IKl.'l.  OHici!  Ill  Air  Quality  I’laniiin^  and  ,St:indards. 


type.  Directly  emitted  FM2.5,  S()2  and 
NOx  iirc  the  primary  precursors  affected 
by  this  rule.  Even  though  we  assume 
that  all  fine  jiarticles  have  eiiuivalent 
health  effects,  the  henefit-per-ton 
estimates  vary  between  jirecursors 
depending  on  the  location  and 
magnitude  of  their  impact  on  FM2,5 
levels,  which  drive  jiopulation 
exposure.  For  exainjile,  .SQ2  has  a  lower 
henefit-per-ton  e.stimate  than  direct 
FM2..S  because  it  does  not  form  as  much 
FM2.,s,  thus,  the  exposure  would  he 
lower  and  the  monetized  health  benefits 
would  he  lower. 

It  is  inqiortant  to  note  that  the 
magnitude  of  the  FM2.,s  benefits  is 
largely  driven  by  the  concentration 
resjionse  function  for  premature 
mortality.  Ex])erts  have  advised  the  FFA 


llisillh  :ind  l'uivir()ninuiit:il  linpucts  Division. 
D(!i:c!inlinr.  .Avuiliilili!  :it  http://\v\\  \v.epa.eo\  /pn\/ 
2l)l2/finalria.pdf 

'  ’  l•'imn.  N.,  (i.M.  I'  lilchor.  1!.|.  Hulilioll.  2()()<1. 
"11u!  inriui!iu:(!  ol  Inoiition.  soiirco.  <ind  omission 
tvpo  in  ostinuitos  ol  tho  lumuin  lioulth  lionofits  of 
roducing  :i  ton  ol  air  pollulion.”  Air  Qnal  Alinos 
lloallh  (2(K)<l)  2;l()‘)-17li. 
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l()  consider  a  variety  of  assumptions,  is  h 

including  estimates  based  on  both  nioc 

empirical  (epidemiologieal)  studies  and  (-ov 

iuduments  elitated  from  scientific  nm 

experts,  to  characterize  the  uncertainty  stiK 

in  the  relationship  between  bM2.5 

c-.oncentrations  and  premature  mortalitv.  we 

For  this  rule,  we  idle  two  key  emiiirical  m 
studies,  the  American  Cancer  Society  w 

cohort  stndv  and  the  extended  Six 
Cities  cohort  stndv.  In  the  R1 A  lor  this  ass 

rule  which  is  available  in  the  docket.  nii 

we  also  include  benefits  estimates 
derived  from  expert  judgments  and 
other  assumptions. 

The  EFA  strives  to  use  the  best  nn 

available  science  to  support  our  benefits  nr 

analvses.  We  recognize  that 

interpretation  of  the  science  regarding  ti 
air  pollution  and  health  is  dynamic  and  be 
evolving.  After  reviewing  the  scientific  m 
literature  and  recent  scientific  advice,  ri 
we  have  determined  that  the  no¬ 
threshold  model  is  the  most  aiipropriate  n 
model  for  as.sessing  the  mortality  ‘>1 

benefits  associated  with  reducing  FM2..S 
exposure.  Consistent  with  this  recent  n 

advice,  we  are  replacing  the  previous  0 
threshold  sensitivity  analysis  with  a  i! 

new  LML  assessment.  While  a  LMb 
assessment  provides  some  insight  into  n 
the  level  of  uncertainty  in  the  estimated  t 
PM  mortalitv  benefits,  the  Fl’A  does  not  ‘ 
view  the  1,M1.  as  a  threshold  and 
continues  to  quantify  FM-related 
mortalitv  impacts  using  a  full  range  of 
modeled  air  quality  concenlralion.s 
Most  of  the  estimated  FM-related 
benefits  in  this  rule  would  accrue  to 
iioinilations  exposed  to  higher  leveds  of 
PM2.5.  Using  the  Fope,  et  ah,  (2()0Z) 
studv.  percent  of  the  jiopnlation  is 
exposed  at  or  above  the  LMb  of  7.5  pg/ 
in '.  Using  the  Laden,  et  ah.  (2006)  studv, 
40  iiercent  of  the  poimlation  is  exposed 
above  the  LML  of  10  pg/mA  It  is 
important  to  emphasize  that  we  have 
high  confidence  in  FM2,5-related  effects 
down  to  the  lowest  LML  of  the  majoi 
cohort  studies.  This  fact  is  important, 
because  as  we  estimate  FM-related 
mortalitv  among  poinilations  exposed  to 
levels  of  FM2.,‘i  that  are  successively 
lower,  our  confidence  in  the  results 
diminishes.  However,  oiir  analv.sis 
shows  that  the  great  majority  of  the 
impacts  occur  at  higher  exposures. 

Every  benefit  analysis  examining  llie 
iiolential  effects  of  a  change  in 
onvironmental  iirotection  reipiirements 

I  >  I’oni!.  (^1  al..  2111)2.  ••l.imi*  ('.amaM'. 
Canliopiilnionarv  Mi)itality.  and  l.img-laiin 
l-Aposuro  lo  Pino  I’arlioi.lato  Air  I’eH*"’""- 
()l  llio  Amoric:an  Modical  Assoiaatuin  287.1 1.12 
1141. 

'■>  l,adon.  ol  al..  2008.  '•Roduotinn  in  I' mo 
Parlicniato  Air  I’ollulinn  and  Mortality."  .Pno/K  fm 
Unmwl  of  lirspimlory  (ind  Critical  Caro  Mcdiciiw. 
17:i:  887-872. 


is  limited,  to  some  extent,  by  data  gaps,  1 
model  capabilities  (such  as  geographic  i 
coverage)  and  uncerlainties  in  the  j 

imderlving  scientific  and  economic 
studies  used  to  configure  the  benefit  amt 
cost  models.  Despite  these  imcertamties. 
we  believe  the  benefit  analysis  for  this 
ride  provides  a  retisonable  indication  of 
the  exjiected  health  benefits  of  tbe 
rulemaking  under  a  set  of  reasonable 
assimqitions.  This  analysis  does  not 
include  the  type  of  detailed  uncertainty 
a.ssessment  foiiiid  in  the  2006  FM2.5 
NAAQS  KIA  becan.se  we  lack  the 
neces.sary  air  ipiality  input  and 
monitoring  data  to  run  the  benefits 
model.  In  addition,  we  have  not 
conducted  anv  air  iiuality  modeling  lor 
this  rule.  The  2006  FM2.,s  NAAQS 
benefits  analysis  "■  provides  an 
indication  of  the  sensitivity  of  0111 
results  to  various  assumptions. 

It  should  be  emphasized  that  the 
monetized  henefits  estimates  provided 
above  do  not  include  benefits  from 
several  important  benefit  categories, 
including  reducing  other  air  pollutants, 
ecosvstem  effect.s  and  vi.sibility 
impairment.  The  henefits  from  reduc.ing 
HAF  have  not  been  monetized  in  this 
analysis,  including  reducing  20,000  tons 
of  carhon  monoxide.  780  tons  of  Hta, 

1  2.5  tons  of  lead.  1.8  tons  of  cadmium. 

680  pounds  of  mercury,  and  58  grams  of 
total  D/E  each  vear.  Although  we  dn  not 
have  sufficient  information  or  modeling 
available  to  provide  monetized 
estimates  for  this  rulemaking,  we 
include  a  (pialilative  assessment  of  the 
f  health  effects  of  these  air  pollutants  111 
the  RIA  for  this  rule,  which  is  availalile 
in  the  docket. 

For  more  information  on  the  benelits 
Iv,  analysis,  please  refer  to  the  RIA  for  this 
il  rulemaking,  which  is  available  in  the 
docket. 


The  statutorv  definition  of  “solid  wa.ste 
is  provided  in  RURA  section  1004(27). 

B.  NHSM  BuIh  History 

The  agenev  fir.st  solicited  comments 
on  how  the  RURA  definition  of  solid 
waste  should  applv  to  NILSMs  used  as 
fuels  or  ingredients  in  combustion  units 
in  an  ANFRM.  which  was  published  m 
the  Federal  Register  on  |anuary  2,  2000 
(74  FR  41).  We  then  published  a  NHSM 
proiKi.sed  rule  on  )une  4,  2010  (75  FR 
q'lg44),  which  the  EFA  issued  in  final 
form  on  March  21,  2011  (76  FR  15456). 

The  March  2011.  NHSM  final  rule 
codified  the  standards  and  procedures 
for  identifving  which  non-hazardous 
secondarv  materials  are  “solid  waste 
when  used  as  fuels  or  ingredients  111 
combustion  units. 

In  October  2011.  the  agency 
announced  it  would  be  initiating  new 
rulemaking  proceedings  to  revise  certain 
aspects  of  the  NHSM  rule.  On 
December  23.  2011.  w-e  then  published 
a  proposed  rule,  which  addressed 
specific,  targeted  amendments  and 
clarifications  to  the  part  241  regulations 
(76  FR  80452).  These  proposed  revisions 
’  and  clarifications  were  limited  to 

certain  issues  on  which  the  agenev  had 
received  new  information,  as  w'ell  as 
targeted  revisions  that  the  agency 
believed  were  appropriate  in  order  to 

*  allow-  implementation  of  the  rule  as  the 

*  EFA  originally  intended."’  As  .stated 
^  throughout  the  preamble  to  the 

proposed  rule,  the  agency  w-as  not 
reoiiening  the  entire  NHSM  rule  for 
reconsideration  and  would  not  respond 
to  comments  directed  tow-ard 
-  iirovisions  that  were  not  specifically 

identified  in  this  proposal."' Therefore. 

^  anv  comments  that  were  submitted 
”  outside  the  scope  of  the  proposal,  or  tor 
which  the  EFA  did  not  solicit  comment. 


III.  NHSM  Final  Revisions 

A.  Statutory  Authority 

The  El^A  is  promulgating  these 
reoulations  under  the  authority  of 
sections  2()()2(a)(l)  and  1004(27)  H'" 

RURA,  as  amended.  42  U.S.C. 
and  6903(27).  Section  129(a)(1)(D)  of  the 
UAA  ((42  U.S.C.  7429)  directs  the  EFA 
to  establish  standards  for  ClSWls,  which 
burn  solid  w-aste.  Section  129(g)(6)  of 
the  C:AA  jirovides  that  the  term  “solid 
waste”  is  to  be  established  by  the  El’A 
under  RURA.  Section  2002(a)(1)  of 
RURA  authorizes  the  agency  to 
promulgate  regulations  as  are  nec.essMiy 
to  carry  out  its  functions  under  the  Act. 

Rnviioninonlal  I'roloction  As-iiiuv.  21)88. 
I'iiial  Ri!<>ulat()i  v  liiipacl  Aiialy.sis:  RM;.s  NAAQ.S. 
I'ronanul  l)V  Ofluai  of  Air  and  Radiation.  Oi.lolior 
Availalilo  on  llio  Inloniol  at  hlli>://mviv  <iint.gov/lln/ 
ocas/ ria.  Ill  ml- 


irSooOololior  14.  21)1 1.  U4tor  from 
Administrator  Lisa  1>,  lackson  to  Sonator  Olympia 
.Snowo.  A  oopv  of  tins  lottor  lias  lioon  plaood  111  tin. 
dlrnkot  for  tollaVs  r.ilo  (l.;PA-llQ-RC.KA-28.)8- 

'“For  iiioro  information  ro»ardin‘’  tlio  iiitont  ot 
llio  Dooonilior  28.  20 1 1 .  proimsod  rulo.  son  78  I  R 
804(>‘*  For  rugar(iinj;  tno  scope  > 

11,0  proposod  rulo.  soo  78  FR  80470-88474. 

For  oxamplo.  soo  78  FR  80470:  -  Tim  FRA  is 
solii:itins' oomnioni  only  on  tlioso  tar^olod  < 
and  is  not  rooponin»  any  ollmr  issiios  in  llio  limit 
NHSM  rulo.  (;omnionls  llial  }-o  lioyoiid  tlio  sr.opo  ol 
this  narrow  RCRA  ruloinakiii"  will  not  ho  addiossod 
hv  Iho  Agoiiov  whon  il  linalizos  today's  propos.id 
rulo  .Soo  also  78  FR  80474  "As  iiolod  ahovo,  Iho 
intoiit  of  this  i.roposal  is  to  i.hmtify  r.nrtain  spooilu: 
aspoots  of  Iho  rulo  which  KI’A  is  roconsuhTiiio  and 
on  which  il  is  solicilini-  piihhc  (lommonl.  1  ho 
•Vu'iicv  is  not  roopimin;*  tho  oiiliro  rulo  loi 
roi'.onsidoralion  and  will  not  rospond  lo  commonts 
diroclod  toward  rulo  provisions  that  nm  o"' 
.spocificallv  idontil'iod  in  this  iiroiiosal.  and  7(.  I  K 
80482  •'Tho  Asmi8V  o"'  i:<msidormB  any  cliango 
to  tho  solf-iniploiuoiiliiiB.  maiidalory  iialuro  id  tho 
S241.3  standards  for  individual  tacililios  and  will 
not  rospond  to  any  commonts  on  this  topic.  . 
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are  not  addressed  in  this  final  rule,  or 
in  the  Respon.se  to  (lonunents  document 
that  has  been  prej)ared  for  this  final 
rule. 

The  Agency  al.so  notes  that  even 
though  the  NllSM  final  rule  will 
iKicoine  effective  on  April  8,  2018. 
existing  facilities  that  currently  burn 
NlhSMs  will  have  a  substantial  amount 
of  time  before  having  to  com))ly  with 
the  (ihSWl  standards,  as  the  compliance 
date  for  existing  (d.SWl  sources  subject 
to  (lAA  120  standards  is  5  years  after  the 
date  of  ])uhlication  of  the  C'.hSWl  final 
rul(!  or  8  years  after  the  state  plan  is 
a])prov(!d,  whichever  happens  earlier.  In 
addition,  the  Boiler  MAC’.T  rule  jjrovides 
until  February  7.  2016.  for  existing 
sources  to  comply  with  the  standards. 

We  recognize;  that  new  sources  will 
have  to  comply  with  these  rules  .sooner 
than  do  existing  sources.  Thus,  we 
b(;lieve  that  there  will  he  more  than 
ad(;(|uate  time  for  j)er.sons  to  determine 
whether  or  not  a  NH.SM  sent  to  a 
combustion  unit  is  a  solid  waste. 

6’.  Introduction — Sunnnarv  of 
licf’ulations  Bciii}’  Finoli/.cd 

In  todav's  rule,  the  Fl’A  is  finalizing 
certain  amendments  and  clarifications 
to  the  40  (IFR  part  241  regulations  on 
which  we  have  received  new 
information,  as  well  as  specific  targeted 
revisions  that  are  a|)pro])riate  in  ord(;r  to 
allow  im])lementation  of  the  rule  as  the 
Id’A  originally  intended.  The 
r(;gulation.s  being  is.su(;d  today  are 
summarized  below.  The  intent  of  this 
summary  is  to  give  a  brief  overview  of 
the  revised  part  241  r(;gulations.  More 
d(;tailed  di.scussions.  including  the 
agency’s  responses  to  comments 
received  on  the  j)roposed  rule  and  its 
rationale  for  decisions  being  made  in 
this  final  action,  are  included  in  section 
III.D  of  this  preamble.  In  addition,  in  an 
effort  to  aid  the  regulated  community, 
the  FPA  is  including  in  the  docket  for 
today’s  rule  an  informational  redline/ 
strikeout  version  that  identifies  the 
sj)ecific  changes  to  the  regulatory  text, 
as  compared  to  the  March  2011.  final 
rule.^" 

1.  Revised  Definitions 

In  today’s  rule,  the  El’A  is  finalizing 
revisions  to  the  three  definitions 
discussed  in  the  propos(;d  rule:  (1) 
“clean  cellidosic  biomass.”  (2) 
“contaminants.”  and  (8)  “(;.stahli.shed 
tire  collection  jirograms.”  In  addition, 
l)as(;d  on  comments  received  on  the 
j)rojM).sed  rule,  the  agency  is  al.so 
finalizing  a  revised  definition  of 

-"Tliis  (tdcuiiKnit  hii.s  Imhiii  tilled.  “NH.SM  2012 
Fiiuil  Kui(!  Ke^uliition  Chiinges"  and  i.s  plaiasd  in 
l)(ii;kol  No:  i;i>A-Hq-R(;R.\-2()0»-():i2<). 


“resinated  wood.”  Thesi;  revi.sed 
definitions  will  he  codified  in  40  (T’R 
241.2. 

a.  Cihtan  Oellulosic  Biomass 

In  today’s  action,  the  fiPA  is  issuing 
a  revised  definition  of  “clean  cellidosic 
biomass”  that;  (1)  Makes  clear  that  the 
list  of  biomass  materials  are  examples 
within  the  definition  and  is  not 
intended  to  be  an  exhaustive  list;  and 
(2)  provides  a  more  comjirehensive  list 
of  clean  cellidosic  bioma.ss  to  guide  the 
regulated  community.  These  revisions 
do  not  change  the  agency’s  intent  under 
the  March  2011  final  rule,  but  identify 
additional  materials  that  are  “clean 
cellidosic  bioma.ss.”  and,  thus,  are 
traditional  fuels  under  these  regulations. 
A  di.scussion  of  relevant  comments 
regarding  the  definition  of  clean 
cellidosic  bioma.ss,  as  well  as  our 
rationale  for  making  the.se 
determinations,  can  be  found  in  .section 
lll.D.I.a  of  this  preamble. 

1).  Contaminants 

In  today’s  action,  the  FI’A  is  i.ssiiing 
a  final  definition  of  “contaminants”  to 
clarify  what  constituents  will  hi; 
considered  contaminants  for  the 
purjioses  of  the  contaminant  legitiniiicy 
criterion.  Revisions  include:  (1)  The 
replacement  of  a  reference  to  “any 
con.stituent  that  will  result  in 
emi.ssions”  with  a  specific  list  of 
con.stituents  to  he  considered  as 
contaminants  ha.sed  on  their  status  as  a 
precursor  to  air  emi.ssions:  (2)  the 
removal  from  the  definition  of  s])ecific 
(',AA  section  112(b)  and  12n(a)(4) 
pollutants  that  are  not  expected  to  be 
found  in  any  NHSM  or  are  adequately 
covered  elsewhere  in  the  definition:  and 
(8)  the  removal  of  the  ])hra.se  “including 
tho.se  constituents  that  could  generate 
products  of  incom])lete  combu.stion” 
from  the  definition.  A  discussion  of 
relevant  i:omment.s  regarding  the 
contaminants  definition,  as  well  as  our 
rationale  for  making  these 
determinations,  can  he  found  in  .section 
111. D. 1.1)  of  this  preamble. 

c.  Fstablished  Tire  Collection  Programs 

In  today’s  action,  the  EPA  is  finalizing 
a  revi.sed  definition  of  “established  lire 
collection  jirogram”  in  order  to  account 
for  “off-.sj)ecification”  (including  factorv 
scraj))  tires  that  are  contractually 
arranged  to  he  collected,  managed  and 
trans|)orted  between  a  tire  manufacturer 
(im:hiding  retailers  or  other  parlies 
involved  in  the  di.stribiition  and  .sale  of 
new  tires)  and  a  combustor,  which  i.s 
analogous  to  how  scrap  tires  removed 
from  vehicles  are  managed.  The  off- 
specification  tires  are  not  removed  from 


vehicles-'  and  are  handled  under 
contractual  arrangements  which  ensure 
they  are  not  discariled.  A  description  of 
how  the  changes  to  the  definition 
accommodate  the  management  of  olf- 
s])ecification  tires  can  he  found  in 
.section  llI.D.I.c  of  this  preamble.  In 
addition  to  the  ])roj)osed  changes,  we 
are  revising  the  d(;finilion  to  specifically 
include  tires  that  were  not  abandoned 
and  were  received  from  the  general 
public  at  tire  collection  program  events. 

A  discii.ssion  of  relevant  comments 
regarding  the  definition,  as  well  as  our 
rationale  for  making  this  determination, 
can  be  found  in  section  IIl.D.I.c  of  this 
preamble. 

d.  Resinated  Wood 

In  today’s  action,  the  EPA  i.s  issuing 
a  revised  definition  of  “resinated  wood” 
that  includes  additional  materials  in 
order  to  he  more  rejiresentative  of  the 
univer.se  of  resinated  wood  residuals 
that  are  currently  used  as  fuels 
throughout  the  wood  product 
manufacturing  proce.ss.  Revisions 
include:  (1)  Rejilacing  the  phrase 
“containing  resin  adhesives”  with  the 
phrase,  “containing  hinders  and 
adhesives.”  and  (2)  specifically 
including  “off-sjiecification  resinated 
wood  ])rodiii:t.s  tliat  do  not  meet  a 
mamifacturing  quality  or  standard” 
within  this  definition.  A  discussion  of 
relevant  comments  regarding  the 
resinated  wood  definition,  as  well  as 
our  rationale  for  making  this 
iletermination,  can  he  found  in  set:tion 
III.D. 8.1)  of  this  preamble. 

2.  (Contaminant  Legitimaev  (Criterion  for 
NH.SM  Used  as  Fuels 

In  today’s  action,  the  EPA  is  issuing 
in  final  form  a  revi.sed  contaminant 
legitimacy  criterion  for  NH.SMs  u.sed  as 
fuels  to  provide  additional  details  on 
how  contaminant  comparisons  between 
NH.SMs  and  traditional  fuels  may  he 
made.  Revisions  include:  (1)  The  ability 
to  compare  groui)s  of  contaminants 
where  technically  reasonable;  (2)  the 
clarification  that  “designed  to  hum” 
means  can  burn  or  does  burn,  and  not 
nece.ssarily  jiermitted  to  burn;  (8)  the 
ability  to  use  traditional  fuel  data  from 
national  surveys  and  other  .sources 
beyond  a  facility’s  current  fuel  supplier; 
and  (4)  the  ability  to  use  ranges  of 
traditional  fuel  contaminant  levels 
when  making  contaminant  co)nj)arisons, 
provided  the  variability  of  NH.SM 
contaminant  levels  i.s  also  considered.  A 
discussion  of  relevant  comments 
regarding  the  contaminant  legitimacy 
criterion  for  NH.SMs  u.sed  as  fuels,  as 
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woll  as  our  rationalu  ior  making  thoso  dote 
(lotorminations,  can  bo  found  in  soctum  lll.l 
in.n.2  of  this  inoandilo.  1).  R 

3  Ciatogorical  Non-Wasto  , . ,  , ,  i 

D(>torminations  for  Spocific  N1  fSM  Usod 
asFnols 

In  today's  final  rnlo.  iho  agoni:y  is  jd  ^ 

(■.odifving  dotorininations  that  '  • 

NllSMs  aro  non-wastos  whon  nsod  <is 
fuols.  Basod  on  all  availalilo 

information,  tho  EBA  has  dotorminod  r  • 

that  tho  following  NllSMs  aro  r  - 

catogorically  not  a  solid  waste  when 
bnrnod  as  a  fnol  in  c.omhnstion  units:  (1)  ca 
Scraii  tiros  that  aro  not  discarded  and 
aro  managed  under  tho  oversight  ol  > J-' 

ostahlishod  tiro  collection  programs 
including  tiros  removed  Irom  vehicles  e 
and  off-specification  tires;  (2)  resinated 
wood;  (3)  (aial  refuse  that  has  been  - 

recovered  from  legacy  piles  and  j 

processed  in  the  same  immner 
currentlv-geiierated  coal  refuse;  and  (  )  ‘ 

di, watered  pulp  and  iiaper  sludges  fiat 
are  not  discarded  and  are  generated  and 
burned  on-site  by  pulp  and  jiaper  mills 
that  burn  a  signific:ant  portion  of  sm.h  ^ 
materials  where  such  dewatered  ‘ 

residuals  are  managed  in  a  manner  that 
preserves  the  meaningful  heating  value 
of  the  materials.  ' 

a.  Scrap  'fires 

In  today's  action,  the  agency  is  adding 
scrap  tires  that  are  not  discarded  and  are 
managed  under  the  oversight  of 
estahfished  lire  collection  programs, 
including  tires  removed  from  yelm;les 
and  off-specification  tires  (including 
factory  scraps),  to  the 
non-waste  fuels  (see  40  (,fR  241.4(a)(1)) 
as  proposed.  Based  on  this  categorical 
non-waste  determination,  facilities 
burning  the  scrap  tires  that  qualify  lor 
the  nrovision  will  not  need  to 
demonstrate  that  this  NllSM  meets  the 
legitimacy  criteria  on  a  site-hy-site  basis. 
Further,  the  addition  to  the  new 
c:ategorical  non-waste  provision  at  40 
CFR  241.4(a)(1)  eliminated  the  need  tor 
the  previous  scrap  tire  provision  at  40 
CFR  241.3(h)(2)(i),^“  which  has  been 
removed  and  reserved  in  today's  final 
rule.  A  discussion  of  relevant  comments 
regarding  the  scrap  tire  iiroyision  as 
well  as  our  rationale  lor  making  this 


2:;'rl„,  sera))  liio  i)ii)visi()n  in  llin  2011  NHSM 
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,o, lav's  r.nal  ruin:  -(I.)  ''''"V"''"''  "!" 
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determination,  can  he  found  in  section  coal 
lll.D.It.a  of  this  iireamhle.  1^^^/^ 

h.  Resinated  Wood  can 

hi  today's  action,  the  agency  is  Iksting  prei 
resinated'  wood  as  a  non-waste  ue  in  j 

40  CFR  241 .4(a)(2).  as  proposed.  1  he 
FRA  has  evaluated  resinated  wood  and. 

Ita.sed  on  all  available  information,  (  O 

including  consideration  ol  the  F<  1 

legitimacy  criteria,  as  well  as  other 
relevant  fac.tors.  has  determined  that  pu 

resinated  wood  is  not  a  so  id  waste  -s  1- 

wheii  used  as  a  fuel .  Based  on  this 
categorical  non-waste  determination,  iii< 

facilities  hurning  resinated  wood  'H' 

residuals  as  a  fuel  will  nol  need  to  nv 

demonstrate  that  this  N1  ISM  meets  the  24 
legitimacy  criteria  on  a  site-hy-sile  basis,  ai 

Further,  the  addition  ol  this  \\ 

categorical  non-wa.ste  determination  (40  al 
CFR  241  4(a)(2))  eliminated  the  need  lor  (,i 
the  previous  resinated  wood  provision  d 
at  40  CER  241 .3(h)(2)(ii),-''  which  ha.s  n 
been  removed  and  reserved  in  today  s  a 

1  final  rule.  A  discussion  ol  relevant  f 

comments  regarding  the  categorical  non-  1 
waste  determination  for  resinated  wood,  c 
as  well  as  onr  rationale  for  making  this  ( 
determination,  can  he  found  in  section  1 

,  111. D.:t.h  of  this  preamble.  ! 

c.  Coal  Refuse 

In  today's  action,  the  agency  has 
determined  that  coal  refuse  that  has 
.h  been  recovered  from  legacy  piles  and 
processed  in  the  same  manner  as 
c.urrentlv-generated  coal  nduse  is  a 
non-waste  fuel  in  4()  CFR  241.4(a)(.f). 

This  determination  is  ha.sed  on  the  tac 
f  that:  (l)Eegacv  coal  refuse  proc.essed  in 
in  the  same  manner  as  currently-generated 
coal  refuse  meets  the  definition  of 

processing  (as  codified  11140  (.FR 

241  2);  and  (2)tlie  EFA's  as.sessment  that 
*'  such  materials  meet  the  l^ghiniacy 

criteria  for  fuels  (as  codified  in  40  C.hR 

241.3(d)(1))  when  compared  to 

cnrrentlv-generaled  coal  refuse,  whudi 

the  agency  considers  to  he  within  the 
definition  of  a  traditional  fuel  (as 
codified  in  40  CFR  241 .2).  Based  on  this 
categorical  non-waste  determination, 

,  facilities  hurning  these  materials  as  a 
'*  fuel  will  not  need  to  demonstrate  that 

this  NHSM  meets  the  legitimacy  criteria 
’  on  a  site-hy-site  basis.  A  discussion  of 

’  relevant  comments  regarding  the 

categorical  non-waste  determination  lor 
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c:oal  refuse  that  is  recovered  from  legacy 
niles  and  processed,  as  well  as  om 
rationale  for  making  this  determination, 
can  he  found  in  section  lll.D.r>.h  of  this 
preamble. 

d.  I’ulp  and  Baper  Sludge 

hi  today's  action,  the  El^A  has 
dotermined  that  dewatered  pulp  and 
pap(M-  sludges  that  are  not  discarded  and 
are  generated  and  burned  on-site  fiy 
pull)  and  paper  mills  that  burn  a 
significant  portion  of  such  materials 
where  such  dewatered  residuals  are 
managed  in  a  manner  that  preserves  the 
meaningful  heating  value  of  the 
materials  are  non-waste  fuels  in  40  C.FR 
241  4(a)(4).  This  determination  lor  pulp 
and  paper  sludge  as  a  categorical  imn- 
waste  reiiresents  the  agency  s  finding, 
after  balancing  the  regulatory  legitimacy 
criteria  with  other  relevant  fac;tors,  that 
the  hurning  of  this  material  is  an 
integral  part  of  facility  operations,  ami 
as  described  in  the  categorical  listing  is 
for  energy  recovery  and  not  discard. 

1-  Based  on  this  categorical  non-wasde 
I,  determination,  facilities  meeting  the 
description  of  this  determination  and 
hurning  these  materials  a.s  a  fuel  w'** 
not  need  to  demonstrate  that  this  NHSM 
meets  the  legitimacy  criteria  on  a  site- 
hv-site  basis.  A  discussion  ol  relevant 
(•.omments  regarding  the  c.ategorical  non- 
waste  determination  for  inili)  and  iiaiiei 
sludges,  as  well  as  our  rationale  lor 
making  this  determination,  can  he  lound 
in  section  lIl.D..'^.a  of  this  preamble. 

■t  4  Rulemaking  Betition  Brocess  for  Other 
Oategorical  Non-Waste  Determinations 
(40  CFR  24 1.4(h)) 

In  today's  final  rule,  the  agency  is 
finalizing  a  rulemaking  petition  process 
hat  tiiat  inovides  jiersons  with  an 

oiiportunitv  to  suhmit  a  rulemaking 
R  netitioii  to  the  Administrator,  seeking  a 
categorical  determination  lor  additional 
di  NHSMs  to  he  listed  in  40  CFR  241 .4(a) 

^  as  non-waste  fuels.  The  process  lor 

submitting  a  rulemaking  petition  to  the 
this  agency,  as  well  as  the  factors  a 

successful  application  must  include,  is 
listed  in  40  CFR  241 .4(h).  A  di.scussion 
lit  of  relevant  comments  regarding  the 
petition  jirocess  for  the  categoricxil 
of  listiiT's.  as  well  as  our  rationale  for  the 
oategmical  rulemaking  iietition  process, 

1  fo*'  can  he  found  in  section  111.D.4  ol  this 
preamble. 

'it...  .').  Streamlining  of  the  40  (TR  241. 3((.) 

ills  Non-Waste  Determination  Betition 

.1.(1  Process 

In  toilay’s  final  rule,  the  agency  is 

.lu.t  il.i!  streamlining  the  non-waste  ,,, 

"*  determination  provisions  under  40  LA'  K 
241.3(c).  The  public  participation 
...lit"  process  was  streamlined  to 
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accommodate  j)etitions  that  aj)ply  to 
multiple  combustors.  In  particular,  the 
nigulations  were  adjustcul  to  indicate 
that  the  aj)|)ropriate  office  in  the  Fl’A 
heackpiarlers  may  handle  petitions  that 
cro.ss  multiple  regions.  Furthermore,  if  a 
determination  is  made  that  the  NH.SM  is 
a  non-waste,  the  decision  will  he 
retroactive  and  applv  on  the  date  the 
petition  was  suhinittiHl.  A  discu.ssion  of 
relevant  comments  regarding  the 
.streamlining  of  the  40  (]FR  241.3(c)  non- 
waste  determination  j)etition  process,  as 
well  as  onr  rationale  for  the 
streamlining  changes  made  to  the  non- 
waste  determination  process,  can  h(! 
found  in  section  III.D.O  of  this  pnuimhle. 

6.  Revised  Introdnctorv  Text  for  40  CFR 
241.3(a) 

In  today’s  final  rule,  the  agency  has 
decided  not  to  revi.se  the  introductory 
text  of  40  CFR  241.3(a).  In  its  December 
2011  j)ropo.sed  rule,  the  EFA  considered 
revising  this  introductory  text  to  state 
that  NHSMs  are  "ijresnmed  to  Im;”  solid 
wastes,  rather  than  "are”  solid  wastes. 
While  the  jjroposed  change  was  not 
expelled  to  he  a  suh.stantive  change  to 
the  rule,  hut  merely  a  reflection  of  the 
record  at  the  time,  it  did  engender  some 
confusion  among  conunenters.  Based  on 
the  comments  receiviul.  we  have 
decided  not  to  issue  revi.sed 
introdnctorv  text  40  CFR  241.3(a)  and. 
thus,  this  section  will  continue  to  read 
as  codified  in  the  March  2011  NIISM 
final  roll!.  A  discussion  of  relevant 
comments  regarding  the  introdnctorv 
text  of  40  (TR  241.3(a).  as  well  as  our 
rationale  for  this  decision,  can  he  found 
in  section  111.D.7  of  this  preamble. 

D.  (Comments  on  tho  Proposed  Ruin  and 
Rationale  for  Pinal  Decisions 

In  this  section,  the  EPA  addre.sses 
major  comments  the  agency  received 
regarding  the  targeted  revisions  that 
were  pro])osed  to  certain  part  241 
provisions  in  the  December  23.  2011, 
pro|)osal.  In  discii.ssing  the  comments 
received  on  the  proj)osal.  we  also 
provide  the  rationale  for  making  the 
revisions  that  are  finalized  in  today’s 
action.  As  jireviouslv  di.scu.ssed,  the 
agency  specifically  stated  that  it  would 
not  aildress  comments  that  go  hevond 
the  scoj)e  of  this  narrow  R(3<A 
ridemaking. 

1.  Revised  Definitions 
a.  Cdean  (kdlulosic  Bioma.ss 

I’he  |)roposed  rule  suggested  riivising 
the  March  2011  definition  of  “clean 
cellulosic  biomass”  to  list  additional 
examples  of  biomass  materials  that  are 
apjirojiriately  includiid  within  this 
definition.  The.se  fuels  are  not 
secondarv  materials  or  solid  wastes 


unless  discarded.  Clean  biomass  is 
"biomass  that  does  not  contain 
contaminants  at  concentrations  not 
normally  associated  with  virgin  biomass 
materials”  (codifiiul  in  40  (d-’R  241.2). 

This  regulatory  revision  would  not 
change  the  agency’s  intent  under  the 
March  2011  final  rule,  hut  would 
identify  additional  materials  that  are 
“clean  cellulosic  biomass,”  and,  thus, 
would  he  a  traditional  fuel  under  these 
regulations.  While  the  list  of  clean 
biomass  materials  is  onlv  illustrative 
and  not  exhau.stive,  it  is  now  more 
comjirehensive  than  the  list  that 
apjieared  in  the  definition  included  in 
the  2011  NHSM  final  rule. 

One  of  the  materials  within  the 
definition  is  clean  CivD  wood.  In  light 
of  .some  confusion  in  comments 
regarding  C^isD  wood,  the  EPA  is 
clarifying  the  meaning  of  the  term  in  the 
definition  of  “clean  cellulosic  biomass.” 
(kmstruction  8:  demolition  wood 
actually  may  he  placed  into  different 
categories,  dejiimding  u])on  its  origin.  In 
accordance  with  the  traditional  fuels 
definition  in  .section  241.2.  chnm  (^StD 
wood  could  he  comhu.sted  as  a 
traditional  fuel  if  it  does  not  contain 
contaminants  at  concentrations  not 
normally  associated  with  virgin  wood. 

Ilowevi!!',  the  final  NH.SM  rule  also 
addressed  (i&D  wood  that  mav  contain 
contaminated  material.-"*  There  is  no 
need  to  repeat  the.se  discussions  here, 
exce])t  to  clarify  what  the  final  rule 
means.  In  general,  contaminated  {18:11 
wood  that  has  been  proces.sed  to  remove 
contaminants,  such  as  lead-painted 
wood,  treated  wood  containing 
contaminants,  such  as  arsenic  and 
chromium,  metals  and  other  non-wood 
materials,  i)rior  to  burning,  likely  meets 
the  processing  and  legitimacy  criteria 
for  contaminants,  and  thus  can  he 
comhu.sted  as  a  non-waste  fuel  (see 
further  discu.ssion  in  respon.se  to 
comments  below). 

Comment:  One.  commenter  noted  that 
the  EPA’s  specific  inclusion  of 
“untreated  wood  pallets”  implicitly 
accejits  that  small  amounts  of  non-wood 
material  inherent  to  the  pallets,  such  as 
screws  or  plastic  fa.st oners,  do  not 
render  those  materials  solid  wa.ste  under 
the  rule,  and  de  minimis  amounts  of 
non-hiomass  material  would  not  nupiire 
these  types  of  materials  to  he  burned  in 
incinerators  under  the  (ll.SWI  rule. 

Another  commenter  reipiested  that 
the  EPA  reconsider  ii.se  of  the  word 
“imtreati;d”  when  referring  to  wood 
pallets.  The  commenter  argues  that  the 
EPA  does  not  define  the  word 
“untreated”  and  its  use  could  create 
confusion.  Rather,  the  commenter 


7(i  I'R  l.'>4Kr.. 


recommends  that  “untreated”  he 
replaced  with  the  word  “clean.”  which 
is  an  adjective  used  in  the  definition  to 
distinguish  other  materials  (e.g.,  “clean 
construction  and  demolition  wood"). 

Resi)onse:  Wood  pallets  are 
refurhished  or  recvchul  for  other  uses  hv 
|)allet  recyclers.  When  the  useful  life  of 
the  ])allet  is  finished,  the  recvclers 
typically  remove  the  small  amount  of 
non-wood  material  inherent  to  jiallets 
that  would  inhibit  comhu.stion,  such  as 
.screws  or  jilastic  fasteners.  The  ])allets 
are  then  ready  for  use  as  fuel,  and  the 
non-wood  material  would  not  imiiact 
whether  the  material  can  he  burned  in 
combustion  units  that  meet  the  C'.AA 
section  112  emission  standards.  The 
agency  is  not  aware  of  instances  where 
the  jiallets  are  used  as  fuel  directly  by 
the  original  users  and  non-wood 
material  is  left  remaining  in  the  pallet. 
.Such  ])allets  would  not  he  considered 
clean  cellulosic  biomass  under  the  rule. 

With  respect  to  the  other  comment, 
the  EPA  does  not  agree,  that  the  term 
“untreated”  wood  ])allet  he  replaced 
with  the  term  “clean”  wood  jjallet.  The 
term  “clean”  is  defined  in  the 
traditional  fuels  definition  as  described 
above,  and  applies  to  all  the  materials 
listed  in  the  definition  of  clean 
cellulosic  bioma.ss,  which  includes 
untreated  wood  pallets.  It  would  he 
redundant  to  define  “clean”  biomass  as 
including  “clean”  wood  pallets.  The 
j)oint  is  that  .some  wood  pallets  may 
contain  treated  wood,  such  as  CXIA 
treated  wood,  and  inclusion  of  the  term 
“imtri!ated”  with  wood  jiallet  would 
helj)  emphasize  that  such  treated  wood 
would  not  he  considered  “clean”  under 
the  definition  of  clean  cellulosic 
biomass. 

Comment:  Several  conunenters 
indicated  that  the  definition  of  clean 
cellulosic  bioma.ss  remains  ambiguous 
hecau.se  it  continues  to  include  the 
caveat  that:  “("lean  bioma.ss  is  biomass 
that  does  not  contain  contaminants  at 
concentrations  not  normallv  a.ssociated 
with  virgin  biomass  materials.”  Thus, 
notwithstanding  the  EPA’s  attemj)t  at 
ex])anding  the  definition  of  clean 
cellulosic  bioma.ss,  the  conunenters 
believed  that  this  sentence  should  he 
removed  hecau.se  it  jierpetuate.s 
uncertainty.  It  is  not  clear  what 
comparisons  are  permissible  and  what 
concentration  levels  are  ap])roj)riate. 

The  conunenters  also  iiulicated  that 
this  sentence  ])er])etuates  the  EPA’s 
erroneous  inter])retation  of  its  authoritv 
under  RHRA.  A  material  does  not 
become  a  waste  when  burned  for  energv 
riu'.overy  just  because  it  may  contain 
contaminant.s — prior  to  comhu.stion — 
not  normally  associated  with  virgin 
biomass.  It  becomes  a  wa.ste  only  if  it  is 
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(;onil)uste(l  tor  tlie  purpose  of  (lis])osal, 
rather  tlian  for  eiuagy  recovciry. 

Htisponsi^:  'I’he  agency  disagrees  with 
the  coniinenter  that  defining  the  term 
“clean”  leads  to  ainl)iguity  in 
identifying  which  materials  are  clean 
cellnlosic  hioma.ss.  On  the  contrary, 
defining  the  term  “cl(;an”  is  meant  to 
ensure  that  contaminatcul  cellnlosic 
material  being  hurned,  such  as  lead- 
l)ainted  wood  or  arsenic  treated  wood, 
does  not  introduce  contaminants  (as 
defined  in  40  OFR  241.2)  not  normally 
associated  with  virgin  hioma.ss 
materials. 

The  agency  wi.shes  to  emphasize, 
however,  that  chiterminations  that  the 
cellnlosic  hioma.ss  used  as  a  fuel  or 
ingredient  is  clean,  do  not  presuppose 
any  testing  of  contaminant  levels. 
Persons  can  use  expert  or  process 
knowledge  of  the  material  to  justify 
decisions  regarding  ])resence  of 
contaminants. 

With  resj)ect  to  the  comment  that 
burning  of  c:ontaminated  material  does 
not  make  it  a  waste?,  the  agency  has  not 
ree)pened  this  issue  for  this  rule  and 
.stands  by  its  res])onses  in  the 
rulemaking  nicord  for  the  March  2011 
final  rule.-'’ 

C'.oiummt:  One  commenter  provided 
the  example  of  whether  treated  seeds 
that  contain  additives  are  considered 
contaminants  in  virgin  biomass.  'Phe.se 
additives  may  not  he  found  in  virgin 
seeds  hut  are  not  harmful  at  the 
concentrations  found  in  the  seeds.  'Phe 
commenter  cpiestioned  whether  any 
concentration  above  “natural” 
(concentration  levels  found  in  virgin 
material),  especially  when  combusted  as 
fuel,  would  he  prohibited  and  recpiire 
additional  wa.ste  regulation. 

R(^s}}ons(::  Seeds  may  he  treated  with 
pesticides  and  hormones  to  aid  in 
germination.  Such  chemicals  do  not 
generally  include  contaminants  as 
defined  in  section  241.2:  therefore,  such 
treat(!d  seeds  would  be  considered  clean 
cellnlosic  biomass. 


lor  (!xanii)ii!.  7(i  I’K  4:  ”11  a  iiou- 

ha/ai'doiis  .socoiularv  niaUu  ial  contains 
contaminants  that  arc  not  c:oin|>arat)to  to  those; 
lonnd  in  traditional  huds.  and  those  contaminants 
are  rolateui  to  pollutants  that  are;  oteonemn  at  solid 
waste  comhnstion  units,  then  it  tollows  that  discard 
is  oc:curring.  Tlu;  c:ontaminants  in  these;  case;s  e:e)nlel 
ne)t  he;  e:einsiele;re;el  ei  neirmal  part  eel  <i  h;gitimcite  heel 
anet  are;  he;ing  elise:arele;el.  e;ithe;r  thre)ugh  ele;ste'ne:tie)n 
in  the;  eaimlenstieen  unit  e)r  threengh  re;le;ase;s  inte;  the 
iiir.  Units  theit  hnrei  such  mateerieils  ai'e;  the;re;le)re; 
me)st  iip|)ie)priiete;ly  re;gnlate;el  uneler  the;  UAA 
se;e:tie)n  12!)  stiinehirels  her  seeliel  waste;  incine;riete)rs." 
.See;  alsei  7()  l''K  1548.'>,  whieih  state;s:  "|A|s  we  heive; 
ne)te;el  i)re;vie)usly.  the;  e:rite;rie)n  ea- te;st  le)r 
ele;te;rmining  whether  a  meeteriiil  is  l)urne;el  as  a  waste; 
eir  ii  commeeditv  Inel  is  the;  le;ve;l  eel  the;  e:e)ntaminant 
in  the;  seexnielary  mateerial  itse;!!' — that  is  ele;strne.tie)n 
eit  e.eentaminiints  indie:ate;s  a  weeste;  treatment  <ee:tivitv 
reither  them  a  ceennneHlitv  Inel." 


Comnwnt:  Several  commenters 
indicated  that,  as  part  of  the  EPA’s 
changes  in  the  definition  of  chxm 
cellnlosic  biomass,  it  is  jiroposing  to 
considt!!'  treated  or  piiinted  wood  the 
same  as  “virgin”  wood  if  it  hits  lower 
than  de  minimis  levels  of 
contamination.  While  tidojition  of 
numerical  values  in  the  rule  would 
retpiire  additional  provisions  for 
meiisurements  and  would  rtttpiire 
additional  notice,  the  commenter 
believes  that  such  clarity  i.s  imjiortant 
for  successful  im])lementation  of  the 
rule.  Such  limits  would  he  applied  to 
“clean”  material,  for  instance, 
among  other  ])otential  fuel  types.  'Phe 
term  de  minimis  is  not  defined 
numerically  in  the  proposed  rule  and 
the  commenters  argue  that  without  a 
specific  numerical  de  minimis  limit, 
sources  would  not  have  a  clear 
understanding  of  whether  they  fall 
under  the  ClSWl  or  hazardous  wa.ste 
incinerator  rules.  'Phe  commenter 
rec:ommended  that  the  EPA  define  and 
allow  for  ])nhlic  comment  on  the  levels 
associated  with  the  term  de  minimis 
and  base  the  de  minimis  levels  on 
contaminant  levels  found  in  typical 
“virgin”  wood. 

Hcspousc:  Regarding  the  addition  of  a 
definition  for  de  minimis  amounts  of 
contaminants  remaining  in  i)rocess(!d 
wood,  the  agency  does  not  believe  it 
approjuiale  to  iclentify  specific 
concentration  levels.  Rather,  the  agency 
interprets  de  minimis  as  that  term  is 
commonly  understood;  i.e.,  insignificant 
or  negligible  amounts  of  contamination 
such  as  small  wood  sliver  containing 
lead  paint). 

As  indicated  above,  there  also  appears 
to  be  confusion  among  commenters 
regarding  two  different  categories  of 
C&D  wood — “clean  (’.iiD  wood”  that  is 
a  traditional  fuel,  and  (iixD  wood  that 
has  been  processed  to  remove 
contaminants.  Under  the  2011  NHSM 
final  rule,  C&D  wood  that  has  been 
proce.ssed  to  remove  contaminants,  such 
as  lead-painted  wood,  treated  wood 
containing  contaminants.  siu:h  as 
arsenic  and  chromium,  metals  and  other 
non-wood  materials,  ju  ior  to  burning, 
likely  me(!l.s  the  j)roce.s.sing  and 
l(!gitimacy  criteria  for  contaminants,  and 
thus  can  l)e  combusted  as  a  non-waste 
fuel  but  would  not  be  considered  “clean 
C8tD  wood.”  Such  U&D  wood  may 
contain  de  minimis  amounts  of 
coutamiuauts  and  other  materials 
])rovided  it  meets  the  legitimacy  criteria 
for  contaminant  levels.  'Po  meet  the 
contaminant  legitimacy  criterion, 
concentration  levcils  of  contaminants  in 
the  proc:essed  C&D  wood  must  be 
comparable  to  or  less  than  the  levels  in 
the  traditional  fuel  the  unit  was 


designed  to  burn,  whether  wood  or 
another  traditional  fuel  (.see  s(!ction 
111.D.2  for  a  discussion  on  contaminant 
comparisons).  In  contrast,  “clean 
wood”  i.s  a  traditional  fuel  that  does  not 
recpiire  proce.ssing  and  meets  the 
definition  of  “clean”  (i.e..  UKtD  wood 
that  does  not  contain  contaminants  at 
concentrations  not  normallv  associated 
with  virgin  biomass  (wood)).  'Plnis,  de 
minimis  amounts  of  contaminants  and 
other  material  apjirojiriate  for  proce.ssed 
(’,t<d3  wood  would  not  be  appropriate  for 
clean  wood  that  i.s  a  traditional  fuel. 

Comment:  One  commenter  argued 
that  states  should  have  di.scretion  about 
how  to  determine  apjiropriate  fuel 
(piality  but  it  should  be  no  less  stringent 
than  limits  set  by  the  EPA.  There  should 
be  a  distinction  lietween  de  minimis 
levels  of  contamination  in  C&D  wood 
and  a  fuel  cpiality  standard. 

Response:  We  do  not  necessarily 
disagree  with  the  c:onnnenter.  'Phat  i.s,  as 
discussed  in  the  final  rule,  jjart  241  does 
not  preempt  a  state’s  statutory  or 
regulatory  standards  and  states  are  free; 
to  establish  fuel  cpiality  standards  for 
C&D  wood.  However,  we  would  also 
note  that  as  solid  wa.ste  i.s  defined  by  the 
El^A  under  RURA,  such  state  standards 
would  not  nc!c;e.ssarily  impac;t  the  status 
of  the  material  as  it  relatcis  to  wbicdi 
combustion  units  are  subject  to  CAA 
.sc!Ction  12‘)  (.Ki  FR  l.'j.'i4()). 

1).  Uontaminants 

'Phe  December  2011  rule  prc)|)osecl  to 
c;larify  what  exmstituents  will  be 
c:onsidered  contaminants  by  making  the 
definition  of  “contaminants”  more 
spec.ific.  However,  the  projiosal 
maintained  the  fundamental  ajiiiroach — 
and  was  intended  to  c.over  the  same 
constituent.s — as  the  Marc;h  2011  final 
rule. 

'Phe  Marc:h  2011  final  rule  and  the 
Dec:ember  2011  proposed  rule  identified 
the  same  thrcic;  ways  a  chemical  c:an  be 
labeled  a  contaminant.  First,  it  may  be 
one  of  the  187  HAP  c:urrently  listed  in 
CAA  .sec:tion  112(b):  sec;oncl.  it  may  be; 
one  of  the  nine  ])ollutant.s  li.sted  undc;r 
CAA  si;ctic)n  129(a)(4);  and  third,  it  mav 
be;  one  of  a  handful  of  c:hc;mic;als  whose 
c:ombustion  will  insult  in  the  formation 
of  listed  CAA  .sc;c:tion  112(b)  and  .sc;c:tic)n 
129(a)(4)  pollutants  (e.g..  sulfur  that  will 
rc;.sult  in  .S()2). 

'Phe  definition  proiioscid  in  December 
provided  clarific;atic)n  by  listing  the 
c:on.stituents  that  bc;iong  to  the  third 
group.-'*  Spc;cifically.  the  propc)sc;d 


l•:l(;v(;l)  m(;tal  i;l(;nii;nls  (iir(;(:tly  i(l(;iitiri(;(l  in 
CAA  saclioii  1 12(1;)  \v(;r(;  :ils(i  lisl(;d  in  tlu;  prnposnd 
d(;tinition  to  |)rovid(;  tlu;  r(;gid<it(;d  coininiinitv  with 
a  (:oinpl(;ti;  list  (>f'ol(;nu;nts  tliat  art;  (:onsidi;ii;d 
"contaminants"  und(;r  tlu;  rult;. 
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revision  re])la(:ed  a  potentially 
ainbignons  reference  to  “any  con.stituent 
that  will  result  in  eini.ssions”  with  the 
four  specific  elements  the  agency 
intended  to  Ini  considered  as 
contaminants  (chlorine,  lluorine, 
nitrogen,  and  sidfur)  based  on  their 
status  as  a  prec:ursor  to  air  emissions.  In 
all  four  cases,  the  (^AA  pollutant  itself 
(e.g..  SOi)  is  not  likely  to  he  pnisent  in 
the  NlkSM  j)rior  to  comhu.stion.  and  the 
only  way  to  measure  constituents  ])rior 
to  f;omt)nstion  “that  will  result  in 
(iinissions"  of  that  pollutant  is  to 
measure  a  known  precursor  (e.g.,  sulfur) 
instead.  For  each  of  the  four  precur.sor 
elements  listed  as  contaminants  in  the 
projio.sal.  the  expected  fate  for  the 
j)recur.sor  during  combustion  is 
formation  of  the  aforementioned 
pollutant  and  the  precur.sor  makes  no 
substantive  contribution  to  the 
material's  value  as  a  fuel.  For  these 
reasons,  the  agency  propo.sed  to 
s|)ecifically  identify  chlorine,  fluorine, 
nitrogen,  and  sulfur  as  contaminants  in 
place  of  HCl.  flF.  NOx  <uid  S()2.  13v 
limiting  the  list  of  precursors 
consid(;r{!d  contaminants  to  the.se  four 
(ihunents,  the  revised  definition  also 
made  clear  that  the  agency  ditl  not 
intend  to  include  other  (dements  |)r(;sent 
in  contaminants  (such  as  hvdrogen  and 
carbon)  as  contaminants  them.selv(;.s. 

riui  Dec(!ml)((r  201 1  j)ropo.s(!(i  rule 
also  remov(*d  from  the  (hdinition  of 
contaminants  those  pollutants  in  C;AA 
.sections  112(1))  and  129(a)(4)  that  we  do 
not  expect  to  find  in  anv  NHSM. 
Specifically; 

•  (dilorine  gas,  11(3.  HF.  NOx.  ‘Hid 
.SOi  were  removed  from  the  definition 
Ixicanse  they  are  unlikely  to  be  found  in 
NIlSMs  jjrior  to  combustion  and  had 
been  re|)laced  by  the  elements  chlorine, 
fluorine,  nitrogen  and  sulfur  as 
di.scu.ssed  above: 

•  Fine  mineral  fibers  were  removed 
lH;cause  they  are  releases  from  the 
manufacturing  and  processing  (not 
combustion)  of  non-combustible  rock, 
glass  or  slag  into  mineral  fibers; 

•  Particulate  matter  and  coke  oven 
eini.ssions  were  remov'ed  because  tliev 
are  products  of  combustion  unlikelv  to 
exist  in  NH.SMs  prior  to  combustion; 

•  (Tesol  isomers  m-cresol.  o-cresol, 
and  p-cre.sol  were  removed  because  the 
listed  pollutant  cresoks/cresylic  acid 
includes  the.se  three  i.somers: 

•  Xylene  i.somers  m-xylene.  o-xylene. 
and  p-xylene  were  removed  because  the 
listed  pollutant  xylenes  includes  the.se 
three  i.somers;  and 

•  lliazomethane,  white  phosjihonis. 
and  titanium  tetrachloride  were 
removed  hecause  their  high  reactivity 
makes  their  jiresence  in  NH.SMs  verv 
unlikelv. 


In  addition,  two  ])hrase.s  present  in 
the  March  2011  final  rule 
“contaminants”  definition  were  not 
included  in  the  December  2011 
jiropo.sed  rule  definition.  First,  the 
])hra.se  concerning  con.stituents  “that 
will  result  in  emissions  of  the  air 
pollutants”  was  removed  since  the 
regulated  communitv  had  expressed 
confusion  that  in  determining  whether 
or  not  a  NIKSM  meets  the  contaminant 
legitimacy  criterion,  eini.ssions  from  the 
combu.stion  unit  were  to  be  evaluated. 
The  EPA  di.sagreed  and  directed  readers 
to  the  language  in  sections 
241.3(d)(l)(iii)  and  241  ..3(d)(2)(iv). 

These  sections  state  that  contaminant 
comjiarisons  are  based  on  the  presence 
of  contaminants  in  the  NHSM  (or 
]n’oducts  made  from  NH.SMs  in  the  case 
of  ingredients),  not  the  resulting 
eini.ssions.  The  projiosed  revision  also 
inserted  the  jihrase  “prior  to 
combu.stion”  into  the  contaminants 
definition  to  further  emjihasize  that  the 
NH.SMs.  not  the  emissions  that  result 
from  NH.SMs,  are  to  be  evaluated  when 
conducting  contaminant  compari.sons. 
The  rationale  for  evaluating  the  NHSM, 
and  not  emissions,  can  be  found  in  the 
record  for  the  March  2011  final  rule.-^ 
The  jiroposal  inerelv  added  language  to 
ensure  the  rule  is  consistent  with  the 
agency's  intent. 

The  second  |)hrase  ])roj)osed  to  be 
removed  from  the  March  2011  final  rule 
definition  was  a  reference  to  “those 
con.stituents  that  could  generate 
])roducts  of  incomplete  combustion." 
also  referred  to  as  i’I(;.s.  This  reference 
was  removed  from  the  definition 
because  it  was  duplicative  and 
liotentially  misleading.  .Specifically,  this 
phrase  was  not  necessary  because  all 
PK^s  that  the  agency  considers  air 
pollutants — including  dioxins, 
dibenzofurans,  P(33s  and  PAH.s — are 
listed  in  CAA  sections  112(b)  or 
129(a)(4)  and  are  thus  already  included 
in  the  “contaminants”  definition.  More 
importantly,  the  phrase  was  ])otentiallv 
misleading  becau.se  PIC  formation 
dejnauls  heavily  on  combu.stion 
conditions,  such  as  air/fuel  ratio  and 
mixing.  The.se  conditions  are  controlled 
to  limit  eini.ssions  and  neither  these 
conditions  nor  eini.ssions  are  the  subject 
of  this  rule.  The  N.SHM  itself  is  the 
subject  of  this  rule.  Thus,  the  removal 
of  both  phrases  clarified,  but  did  not 
alter,  the  constituents  subject  to  the 
contaminant  legitimacy  criterion. 

The  EPA  believes  that  comments  have 
not  changed  the  basis  for  listing  sjiecific 
lirecursors  to  air  eini.ssions  as 
contaminants,  nor  have  they  changed 
the  basis  for  either  excluding  sjiecific 


-'For  (!Xiim))l(!,  soo  7(i  I'K  ir).'>24-l.S.'>2.'i. 


constituents  from  the  definition  or 
removing  the  references  to  “that  will 
result  in  eini.ssions  of  the  air  iiollutants" 
and  “constituents  that  could  generate 
jiroducts  of  incomjilete  combustion” 
from  the  definition.  Thus,  the  EPA  is 
adojiting  the  reasoning  from  the 
|)ro|)o.sal  and  revising  the  definition  of 
contaminants  to  incorjiorate  the.se 
concejits. 

The  EPA  has  decided,  however,  to 
make  several  modifications  to  the 
regulatory  language  of  the  December 
2011  ])ro|)o.sed  rule  based  on  comments 
received  and  information  in  the 
rulemaking  record.  Fir.st,  in  the  final 
definition  issued  today,  jirecursors  will 
only  be  considered  contaminants  for 
NH.SMs  used  as  fuels;  precur.sors  will 
not  be  considered  contaminants  for 
NH.SMs  used  as  ingredients. 

Furthermore,  jirecursors  will  not  be 
considered  contaminants  if  they  do  not 
form  their  corresjionding  jiollutants. 
Also,  ojjacity  has  been  removed  from 
the  contaminants  definition.  Finally,  the 
jihra.se  “jirior  to  combustion”  has  not 
lieen  inserted  into  the  contaminants 
definition,  as  had  been  jirojiosed. 
Contaminants  in  NH.SMs  used  as  fuel  in 
combustion  units  must  still  be  evaluated 
jirior  to  combu.stion,  and  jiersons  must 
still  evaluate  the  NHSM  itself  (not 
emissions),  but  the  agency  has 
determined  that  the  tojiic  of  when  to 
evaluate  contaminants  is  more 
ajijirojiriate  to  address  in  the  legitimacy 
criteria  than  in  the  conlaminanls 
definition. 

Additional  rea.soning  for  keejiing  the 
rule  jirovisions  as  jnojiosed,  and  for  anv 
modifications  to  the  jn’ojiosed  language, 
are  described  in  the  following  resjionses 
to  comments. 

Coninic/d;  .Several  commenters  stated 
that  the  definition  of  contaminants 
.should  focus  on  contaminants  released 
as  combusted  emissions.  One 
commenter  argued  that  contaminants 
should  be  comjiared  between  emitted 
contaminants  and  emission  standards.  A 
second  commenter  reiterated  jirevious 
comments  that  contaminant  levels 
should  be  related  to  the  air  emissions 
and  not  the  content  of  the  material.  For 
sujjjiort,  commenters  cited  that  the  EPA 
reversed  its  jiosition  in  the  |)roj)osal  bv 
using  jiossible  air  emissions  as  the  basis 
for  establishing  what  contaminants  need 
to  be  coinjiared. 

Hasponsa:  The  El’A  has  jireviously 
stated  that  contaminant  levels  before 
and  after  combu.stion  can  be  imjiortant 
indicators  of  legitimacy  and  it  maintains 
the  jiosition  from  the  March  2011  final 
rule  that  non-waste  fuels  must  be 
similar  in  coinjiosilion  to  traditional 
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iiiols  prior  to  (:oml)u,stion.^»  Because 
ooinhuslion  and  emission  control 
IJi'ocesses  can  destroy  or  remove 
contaminants,  a  comparison  of 
emissions  profilos  alone  only  tells  one 
liow  well  the  combustion  unit  is 
ojK'ratmg,  not  whether  the  NHSM  is 
)eino  used  as  a  legitimate  non-waste 
connnoditv  fuel.-’' 

The  EPA  disagrees  with  the  comment 
''‘ttlio  agency  reversed  its  position  on 
tile  consideration  of  emissions  in  the 
proposal  hy  including  jirecursors  to  air 
emissions  as  contaminants.  The  aeencv 
notes  that  a  difference  exists  between  ' 
ooniparmg  “emi.ssions"  and  comparin<> 
contaminants  that  will  result  in 
omissions,”  the  exact  language  u.sed  in 
the  March  2011  final  rule.  The  EPA  has 
ciiinfied  what  it  intended  hv 
“contaminants  that  will  result  in 
emissions”  m  today’s  final  action.  This 
clarihcation  involves  the  listing  of 
siiecihc  precursors  known  to  result  in 
emi.ssions  of  air  jiollutants  when 
comhusted;  it  also  invoh  es  the  removal 
of  specific  pollutants  known  not  to  he 

pre.sent  in  NHSMs. 

(Minmeni:  Two  coinmenters 
expressed  concern  that  the  proposed 
definition  of  contaminants  conflicted 
with  the  contaminant  legitimaev 
!^nterionforNnSM.su.seil  as  ingredients 
in  (  omhu.stion  units.  Coinmenters  .stated 
hat  both  the  definition  of  contaminants 
:is  projio.sed,  and  the  exi.sting 
contaminant  legitimacy  criterion  for 
ingredients  were  clear  when  read 
separately  hut  were  contradictorv  when 
taken  together.  The  coinmenters 
encouraged  the  EPA  to  clarify  the 
regulatory  text.  Specifically,  the 
coinmenters  noted  that  for  ingredients 
contaminants  could  not  he  evaluated 
prior  to  comhustion  and  then  u.sed  to 

Nu'.e'xT''  produced  using 

NHSMs  to  inoducts  produced  using 
traditional  materials  ^ 

Uesponse:  The  El’A  has  decided  not  to 
incdude  language  from  the  December 

proposed  rule  in  the  definition  of 
contcmimants  that  emphasized  when 
NHSM  contaminant  levels  are  to  he 
evaluated  (i.e.,  before  or  after 

ccjnihu.stion).  While  the  propo.sed  , 

Ni  f-lcar  that  i 

NHSMs  u.sed  as  a  fuel  were  to  h(>  | 

evaluated  for  contaminants  “prior  to  c 

comhustion,’’  the  agency  agrees  with  the  c 

Ha  o  cominenters  who  argued  that  the  i 
propo.sed  language  conflicts  with  the 
contaminant  legitimacy  criterion  for  ci 

ingwdwnts.  The  coiitaininant  criterion  li 

1)1  ingredients  recpiires  c.omparisons  to 
lie  made  between  jiroducts  produc:ed  n 

with  and  without  NHSMs,  hut  until  the  tl 


™.So(i  7liFK  l.S52,S 
^■'ht. 


products  exist,  they  cannot  he* 
compared. 

n,  ■'"Vu’  not 

o  ado,,t  the  propo.sed  additional 

>  language  addressing  when  contaminants 
‘>  l>c  evaluated  in  tlw  chfinHion  of 
(  onlaiuinants.  The  agency  proposed 
sniiilar  anguage  in  the  December  2011 
1  nie  addre.s.sing  this  tojhc  in  tlw 
nl  contaminanl  logilhnaev  criterion  and 
agency  is  adopting  that  language  in 
toe  ay  s  final  rule.  The  agency  has 

;l^‘-''-‘)>me(l  that  the  legitiniacv  criteria 
■  '’7’'^'^'V>«(40CFR241.:i(cl)(iKiii)for 

,  40  CFK  241  .;i(d)(2)(iv)  for 

^  nigiedieiits)  are  more  aj)pro])riate  iilaces 
to  ail  dress  this  tojiic. 

file  EPA  has  also  decided  to  add 
s  language  to  the  definition  of 
contaminants  clarifying  that  the 
specification  of  jiarticular  precursors  to 
i  air  enn.ssions  (i.e.,  chlorine,  fluorine, 
nitrogen  and  sulfur)  as  contaminants 
does  not  ajiply  to  the  contaminant 

identified  by  the  coinmenters  the 
contaminant  criterion  for  ingredients 
leipiires  compari.sons  to  he  made 

produced  with  and 
without  NHSMs.  Products  can  only  he 
coiiijiared  after  comhustion  has 
occurred,  at  which  point  there  will  he 
«  no  benefit  to  measuring  levels  of 
I  JJrecursors. 

i'iio  agen(;y  akso  notes  that  it  does  not 
envi.sion  a  situation  where  NHSMs 
containing  chlorine,  fluorine,  nitrogen 

or  sulfur  would  he  u.sed  as  ingredients  ' 
in  .such  a  way  that  would  emit  higher  I 

love  s  of  Hcijjp  I 

would  he  emitted  using  traditional 
nigredient.s  without  the  material  hein<>  * 
considered  a  .solid  waste.  In  all  cases 
nigrei bents  must  jirovide  a  valuable 
contrihution  to  the  jirodiict  heino  *’ 

produced  and  that  product  mu.st’ itself  *' 

he  valuable,  in  order  to  not  he  ” 

considered  a  .solid  waste.  For  an  ^ 

ingredient  to  jirovide  value,  the  agency  ” 
oxpect.s  the  ingredient  to  remain  in  a  ‘ 
product  rather  than  he  de.stroved  or  " 

released  via  emis.sions.  Thi.s  is  a  key 
reason  why  the  contaminant  legitimaev 
criterion  for  ingredients  focuses  on  ‘ 

P'-nilncts  (i.e.,  toxics  along  for  the  ride)  '"I 

lather  than  emissions.  Furthermore,  the 
cgitimacy  criteria  for  ingredients  ” 

cannot  he  u.sed  to  avoid  the  legitimacy 
caiteria  for  fuels  if  the  material  is  hein'o  ‘‘'I’ 
used  for  both  jnirjioses.  Pi' 

Tommen/;  Several  coinmenters 
(ine.stioned  the  rationale  for  inchidino  I'" 

jirecur.sors  to  air  emi.ssions  as  ”  _ 

‘‘contaminants’’ under  the  i,ro|)o.sed 
rovi.sed  definition.  Some  indicated  that  ini; 

the  (.oncejit  is  far  removed  from  the  true  (:<>< 
meaning  of  “di.scard,”  with  one 
comment  stating  that  the  EPA  has  no  **‘'f 
legal,  rational  or  scientific  basis  for  I',',,'; 


considering  the  jiresence  of  sulfur  or 
nitrogen  m  NHSMs  as  evidence  of  intent 
'  to  di.scard  SO,  or  NOx  during 

Its  4  n  sujiiiort  thi.s  argument, 

he  commenter  first  noted  that  the  EPA 
has  no  record  basis  for  assuming  that 
he  intent  of  the  combustor  is  to  di.scard 
tlie  con.stituent.  rather  than  to  generate 
energy  Second,  the  commenter  noted 
that  whether  or  not  a  hoi  lor  has 
I  emissions  of  regulated  air  jiollutants 
such  as  .SO,  or  NOx  when  it  comhu.st’s 
a  jirecur.sor  will  do|iend.  not  on  an 
intent  to  di.scard  the.se  iiolhilants.  hut  on 
iKiiler  ojioralion  and  design. 

Two  coinmenters  also  stated  that  the 
Jireamhle  dcscussion  on  precursors 
demonstrates  how  far  removed  the 
El  A  s  rationale  for  this  rulemaking  is 

t^rtl  of  discard.  They  noted 

that  the  El  A  is  requiring  coinhu.stors  to 
1  ocument  and  keeji  records  regarding 

NHSMs,  and.  under  CISWI,  would 
nlentifythe  NH.SM  as  wa.ste  if  thi.s 
documentation  is  not  maintained  The 
coinmenters  failed  to  see  how  thi.s  has 
anything  to  do  with  a  determination  that 
a  material  is  a  wa.ste  under  RCRA 
nosponso:  The  EPA  disagrees  ivith 
these  comments.  Preciir.sors  to 
emi.ssions  of  identified  air  jiollutants  are 
iinjiortant  and  ajijirojiriate  to  address  as 
contaminants  in  NHSMs  jirior  to 
(;onihustion.  ft  is  also  neces.sary  to  tailor 
tlie  definition  of  contaminants  to  the 
realities  of  the  comhustion  jirocess. 

NuiS  "  '"‘1’  present  in 

NH.SMs  used  a  fuel— many  of  which  are 
■so  ul  or  hquid-are  transformed  into  air 
Jiollutants. 

However,  the  agency  agrees  with 
those  coinmenters  who  argued  that  the 
revised  definition,  as  jirojiosed,  may  he 
too  broad  with  regard  to  jirecursors  that 
may  not  form  air  jiollutants  in  all  cases 
I’or  examjile.  if  the  combustion  of 
nitrogen  does  not  form  N(Fx  in  a 
particular  situation,  the  agency  did  not 
m  end  in  its  December  2011  jirojio.sed 
rule  to  consider  nitrogen  as  a 
(-ontaminant  in  that  jiarticular 
situation.  )<>  The  EPA  noted  in  the 
projio.sed  rule  that  chlorine,  fluorine, 
nitrogen  and  sulfur  will  form  jiollutants 
of  concern  m  most  cin.-umslances.  hut 
he  agency  does  acknowledge  that 
.sjiecifio  technologies  and  jiractices  may 
prevent  these  transformations  from 
hajijiening  in  the  first  instance. 

I)articularly  with  regard  to  nitrogen  (one 


•"’So,,  Hi,  V012  Kos,,.,„so  lr,„„  |h.„„s  K 

111  rod, )r.  I’roomm  linploiiionliiiion  ;in,l 
lnl„iin;,U,)n  II, vision.  W-A’s  (im,..,,  ,,1  Kos„ur,  o 
.„nsor\^il,„n  iind  K„(:„v,,ry  t„  I.;„|i  k.  Mm,rii,l  II TF 
hnor^y  Sorv.oos.  In,:.  A  copy  nt.liis  nispons,!  Idpt 
,  lioon  pliicod  1,1  Iho  dneknt  I,,,  |,„l;,v-,s 
mloinakni»  an,!  is  also  availalilo  at  hlln  // 
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exainjile  IxMiig  the  use  of  l.,()\v  NOx 
hurners  with  Over-l-'ire  Air).  Tluis,  the 
contaminants  definition  i.ssiKul  in 
today’s  final  ride  does  not  consider 
constituents  that  are  normally 
jirecursors  to  (iAA  section  112(1))  or 
12‘)(a)(4)  pollutants  to  he  contaminants 
if  a  specific  teclnu)logy  or  |)ractice 
prevents  them  from  forndng  their 
corresponding  pollutants. 

The  definition  codified  in  40  (IFR 
241.2  only  includes  chlorine,  fluorine, 
nitrogen  and  sulfur  as  contaminants  in 
cases  where  “combustion  will  u'snlt  in 
the  formation  of  hydrogen  chloride 
(HCl),  hydrogen  tluoride  (HF),  nitrogen 
oxides  (NOx),  t>r  sulfur  dioxide  (SO^).” 
When  compared  to  the  December  2011 
proposed  rule,  the  only  con.stituents  no 
longer  considered  contaminants  due  to 
this  modification  are  ddorine  that  will 
not  form  HCl  during  combustion, 
fluorine  that  will  not  form  HF  during 
combustion,  nitrogen  that  will  not  form 
NOx  during  combustion  and  sulfur  that 
will  not  form  .SO2  during  combustion. 
This  is  c;onsi.slent  with  the  March  2011 
NHSM  final  ride,  under  which  these 
constituents  would  not  be  contaminants 
when  they  would  not  "result  in 
emissions”  of  (^AA  .section  112(b)  or 
section  12t)(a)(4)  ])ollntanls. 

Although  the  FFA  is  not  currently 
aware  of  any  technologies  or  practices 
that  prevent  chlorine,  f  luorine  or  sulfur 
in  nIiSMs  from  forming  their  as.sociated 
liollutants  during  combustion  (the  FFA 
is  aware  of  such  examples  with 
nitrogen),  the  agency  considers  it 
rea.sonable  and  apjirojiriate  to  adopt  the 
same  language  for  all  four  precursors  to 
allow  for  future  technological  advances 
preventing  the  transformation  of  the.se 
elements  into  jiollntants  during 
combustion. 

T’omme;?/;  One  commenter  stated  that 
the  consideration  of  jjrecur.sors  to  air 
emissions  as  contaminants  could  be 
used  to  make  the  most  fundamental  of 
all  elements,  hydrogen,  a  contaminant 
because  it  is  present  in  nearly  all 
regulated  pollutants.  The  presence  of 
hydrogen  in  a  NHSM  could  then  be 
considered  evidence  of  intent  to  discard 
pollutants  that  contained  hydrogen. 

I{(isf)()nsf;:  Under  the  propo.sed 
contaminants  definition,  only  the 
specific  precur.sor  elements  listed 
(chlorine,  fluorine,  nitrogen  and  sulfur) 
are  considered  contaminants.  The  Id^A 
determined  in  the  proposal,  and  adojits 
as  its  final  decision  today,  that  these  are 
the  only  four  ])recur.sors  neces.sarv  to 
evaluate  when  comjiaring  contaminants 
between  NH.SMs  and  traditional  fuels. 
The  agency  specifically  decided  not  to 
include  hydrogen  on  this  li.st.  Whereas 
combustion  of  chlorine,  llnorine. 
nitrogen  and  sulfur  typically  leads  to 


the  formation  of  (;AA  .section  112(b)  or 
12t)(a)(4)  air  pollutants,  combustion  of 
hydrogen  typically  leads  to  the 
formation  of  water  va|)or. 

Uommen/:  Several  conunenters 
opj)o.sed  the  inclusion  of  precursors  as 
contaminants  on  the  ground  that  the 
formation  of  related  ])ollutants  dejiends 
more  on  boiler  operation  and  design. 
])rocess  chemistry  and  feedstock 
characteristics  than  on  the  levels  of 
precur.sors  jnesent  in  the  NH.SMs. 

/fe.s'pon.se; 'rhe  EFA  recognizes  that 
unit  design  and  o|)erating  conditions 
can  impact  the  transformation  of 
chlorine,  fluorine,  nitrogen  and  sulfur 
into  air  pollutants.  Rather  than  viewing 
this  as  a  reason  to  ignore  the  ])ollutants 
the.se  elements  commonly  form,  the 
agency  views  this  as  further  evidence 
why  precur.sor  levels  must  be 
considered  when  determining  which  set 
of  (',AA  standard.s — which  in  turn 
regulate  unit  operating  comfit  ion.s — 
should  apply. 

Commont:  Two  conunenters  suggested 


27t).11.  In  each  case,  the  commenter 
sugge.sted  that  for  NHSMs,  the 
definition  of  contaminants  should  be 
limited  to  sulfur,  nitrogen,  chlorine,  (id. 
Hg  and  lead  because  those  are  the 
elements  (iongress  addre.ssed  in  UAA 
section  125).  This  approach,  they  argued, 
would  be  similar  to  what  the  Id’A  did 
when  developing  the  used  oil 
s])ecificat ion.s.  The  point  the 
conunenters  wished  the  agency  to  draw 
from  the  used  oil  specification  ajijiroach 
is  that  it  addressed  elemental  species,  as 
o])])o.sed  to  individual  compounds. 

Using  sulfur  as  an  examjile,  the 
conunenters  rea.soned  that  it  is  the 
underlying  presence  of  sulfur-bearing 
materials  in  the  NH.SMs,  as  opposed  to 
individual  sulfur-containing 
comjiounds  on  the  .section  112(b)  li.st, 
which  effects  emi.ssions  of  .SO’. 

Response:  T\m  FPA  disagrees  with  the 
approach  outlined  by  the  conunenters 
and  has  issued  a  final  definition  of 
contaminants  based  on  lioth  the  (;AA 
section  11 2(b)  and  the  (]AA  section 
12‘)(a)(4)  lists,  as  was  pro])osed.  We  do 
agree  with  the  commenters,  however, 
that  identifying  jirecursors  that  will 
form  certain  UAA  ])ollutant.s  in  the 
definition  of  contaminants  is 
ap|)ro])riate.  The  aiiproach  outlined  by 
the  commenters  ajiiiears  to  be  ba.sed  on 
two  jiremises  that  the  KFA  has 
previously  considered  and  decided  not 
to  ado])t. 

First,  the  commenters  do  not  think  the 
definition  of  contaminants  should 
reference  both  the  (]AA  section  112(b) 


and  UAA  section  12(t(a)(4)  lists.  The 
agency  ])revion.sly  exjilained  its 
decision  to  use  both  lists  in  the  March 
2011  final  rule  and  does  not  believe 
comments  have  offered  any  new 
information  that  would  change  the  basis 
for  this  decision.  The  Fl’A  previously 
iliscussed  that  both  lists  of  con.stituents 
are  appro])riate  because  both  lists  are  to 
be  considered  by  the  EFA  when 
developing  emission  standards.  " 
Furthermore,  the  agency  has  ])reviou,sly 
explained  that  UAA  section  129 
provides  that  the  term  “solid  waste” 
shall  have  the  meaning  ])romulgated  by 
the  EFA  under  RURA  and  that  the  EPA 
has  the  authority  to  interjiret  RURA  to 
decide  whether  NH.SMs  are  solids 
wastes  or  not. The  agency  notes  that 
it  has  carefully  considered  the  UAA 
section  112(bj  and  129(a)(4)  lists  of 
pollutants  and  removed  those 
constituents  that  would  not  be 
ap])ropriate  to  evaluate  in  NH.SMs. 

.Second,  the  commenters  base  their 
])roj)osed  a])proach  to  defining 
contaminants  ])urelv  on  emissions.  'I'he 
agency  agrees  that  emissions  may  be  a 
means  of  discard  but  contaminants  that 
are  destroyed  bv  the  combustion  jirocess 
or  incorporateil  into  products  may  not 
have  emission  standards  established 
under  UAA  section  129.  Uombustion 
may  still  be  a  means  of  discard  in  the.se 
instances.  Thus,  a  definition  of 
contaminants  ba.sed  only  on  the  UAA 
section  129  emissions  standards  only 
tells  one  how  well  the  combustion  unit 
is  operating,  not  whether  the  NH.SM  is 
being  used  as  a  legitimate  non-wa.ste 
commodity.  *■' 

(Jonunent:  .Several  commenters 
addre.ssed  the  siiecific  con.stituents 
propo.sed  to  be  removetl  from  the 
definition  of  contaminants.  In  general, 
comments  were  sniiportive  of  the 
conce])t  that  con.stituents  unlikely  to  be 
found  in  NH.SMs  prior  to  combustion  or 
ade(]uately  measured  elsewhere  in  the 
definition  should  be  removed  from  the 
definition. 

Multiple  commenters  a.sked  that  CXI 
also  be  removed  from  the  definition 
becau.se  it  is  unlikely  to  be  found  in 
NH.SMs.  The  same  commenters  asked 
that  opacity  be  removed  from  tbe 
definition  becau.se  it  can  only  be 
measured  in  emissions  and  is  not 
directly  related  to  any  one  specific 
constituent  in  NH.SMs.  Particulate 
matter  and  coke  oven  emissions  were 
removed,  noted  the  commenters, 
becan.se  they  are  products  of 
combustion  unlikelv  to  exist  in  NH.SMs 


.So(!  7(i  I  K  l.'j.S24-ir).'i2.").  .Soo  atso,  7.')  FR 
.Si!(!  7(>  FK  I.'j4()<)-l.'j47().  .Si!(!  also.  70  FK  1547:1. 
7()  FK  15525. 


that  the  EPA  follow  a  different  aj)|)roach 
for  defining  contaminants  and  use  a 
method  similar  to  what  the  agency  used 
for  the  n.sed  oil  specification  in  40  UER 
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])rior  to  (:onil)ustion,  and  tlu;  .same  can 
1)(!  said  for  CO  and  oj)a(:ity. 

One  coinmenter  (!X})resse(l  concern 
that  asbestos  had  htuai  removed  from 
the  list  due  to  the  removal  of  “fine 
miiKM'al  fihms”  as  a  contaminant.  The 
coinmenter  explained  that  asbestos  is 
commonly  found  in  con.strnction  and 
demolition  debris  and  ashe.stos  particles 
in  smoke  are  deadly.  Excluding  fine 
mineral  fibers  from  regulation  ex])licitlv 
ignores  tbe  possibility  of  sncb 
contamination  in  Ck:D  debris,  noted  the 
coinmenter,  and  asbestos  should  be  a 
regulated  contaminant. 

Hcsponse:  The  EPA  has  issued  a  final 
ride  containing  the  language  removing 
constituents  from  the  definition  of 
contaminants  as  projio.sed,  with  one 
change.  The  agency  has  removed 
“opacity”  from  the  final  definition  of 
contaminants  as  well.  Similar  to  PM  and 
coke  oven  emissions,  there  is  no 
practical  way  to  measure  opacity  in 
NllSMs  prior  to  combn.stion  or  in 
products  made  using  NHSMs.  In  fact, 
the  EPA  did  not  intend  for  opacitv  to  he 
included  in  the  definition  of 
contaminant  under  the  jirevions 
definition.  A  visual  pro])erty  of  an 
emissions  .stream,  opacity  is  not  even  a 
constituent,  let  alone  a  constituent  that 
can  he  measured  in  NHSMs  ])rior  to 
combustion  or  in  j)roducts  made  using 
NlkSMs.  As  such,  removing  it  from  the 
definition  will  provide  claritv  without 
effecting  any  practical  change  to  the 
definition. 

The  agency  has  not  removed  CO  from 
the  definition  of  contaminants  because, 
contrary  to  comments  that  it  is  unlikely 
to  he  found  in  any  NHSM,  it  is  likely  to 
he  ])resent  in  gaseous  NH.SMs  and  is  not 
adequately  measured  elsewhere  in  the 
“contaminants”  definition.  However,  as 
we  discuss  in  the  December  201 1 
propo.sed  rule.  CO  is  unlikely  to  he 
found  in  solid  or  liijnid  NHSMs  and 
EPA  expects  that  persons  can  use 
jn-ocess  knowledge  to  jn.stifv  not  te.sting 
for  CO  in  these  cases. 

The  agency  has  removed  the  fine 
mineral  fibers  group  from  the  definition 
of  contaminants,  as  pro])o.sed.  because 
they  are  not  expected  to  he  found  in 
NHSMs.  Fine  mineral  fibers,  as 
regulated  under  CAA  section  112(1))  are 
releases  from  the  manufacturing  and 
processing  of  non-comhnstihle  rock, 
glass  or  slag  into  mineral  fibers  and  are 
not  produced  during  the  comhu.stion 
process.  Ashe.stos.  on  the  other  hand, 
has  been  .set  apart  from  the  fine  mineral 
fibers  grouj)  in  CAA  section  112(h).  and 
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thus,  it  is  set  apart  in  the  NH.SM  rule. 

To  he  clear,  asbestos  is  included  in  the 
definition  of  contaminants  in  today’s 
final  rule  and  it  would  he  a  contaminant 
regardle.ss  of  whether  the  fine  mineral 
fibers  groiij)  was  removed  or  not.  In 
summary,  the  following  12  CAA  section 
112(h)  and  section  12‘)(a)(4)  pollutants 
have  been  removed  from  the  definition 
of  contaminants:  IKil,  CD,  HE,  NO\. 

S()i,  fine  mineral  fibers,  PM.  coke  oven 
emi.ssions,  ojiacity,  diazomethane,  white 
phos])horns  and  titanium  tetrachloride. 

c.  Established  Tire  Collection  Programs 

The  40  CFR  241.2  definition  for 
“e.stahlished  tire  collection  program.”  as 
established  by  the  March  2011 
promulgation  in  the  Federal  Register, 
was  as  follows:  “Estahli.shed  tire 
collection  program  means  a 
comprehensive  collection  system  that 
ensures  scrap  tires  are  not  (li.scarded 
and  are  handled  as  valuable 
commodities  in  accordance  with  section 
241 .3(h)(2)(i)  from  the  point  of  removal 
from  the  vehicle  through  arrival  at  the 
combust  ion  facilitv.  ” 

In  the  December  2011.  NH.SM 
propo.sed  rule,  the  EPA  |)ropo.sed  to 
revi.se  this  definition  (and  the  related 
criteria  for  non-waste  tires  now  at  40 
(iER  241.4(a)(1))  in  order  to  account  for 
off-specification  tires.  The  term  “off- 
specification  tires”  is  intended  to  also 
include  “factorv  scraps.”  The  off- 
.s])eciiication  tires  are  not  removed  from 
vehicles  and  are  handled  under 
contractual  arrangements  which  ensure 
they  are  not  discarded.  The  definition 
was  modified  to  include  “contractual 
arrangement”  to  provide  that  not  only 
“collection  sy.stems,”  hnt  al.so 
contractual  arrangements  for  tire 
collection  would  lie  ajijiropriate.  The 
reijuirement  ibr  the  tires  to  he  removed 
from  the  vehicle  was  eliminated  *•'  since 
it  is  not  applicable  to  off-specification 
tires.  The  revised  definition  is  sufficient 
to  encom])a.ss  the  agency’s  intent  in 
de.scrihing  the.se  programs  and 
continues  to  ensure  that  these  scraj) 
tires  are  not  discarded  and  are  handled 
as  valuable  commodities  through  arrival 
at  the  combustion  facility,  k’nither,  the 
addition  to  the  new  categorical  non- 
waste  ])rovision  at  40  CFR  241.4(a)(1) 
eliminated  the  need  for  the  previous 
scraj)  tire  ])rovi.sion  at  40  CFR 
241.3(h)(2)(i),*^  (which  has  been 
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removed  and  reserved  in  today’s  final 
rule)  therefore,  the  reference  to  that 
|)rovi.sion  was  removed  in  the 
definition.  'I’he  agency  |)roj)osed  to 
revise  the  definition  as  follows: 
“Established  tire  collection  |)rogram 
means  a  comjjrehensive  collection 
system  or  contractual  arrangement  that 
ensures  scraj)  tires  are  not  (liscarded 
and  are  handled  as  valuable 
commodities  through  arrival  at  the 
comhu.stion  facility.” 

The  definition  in  today’s  final  rule 
includes  the  revisions  to  the  definition 
we  j)roj)osed  in  December  2011.  In 
addition,  the  agency  is  including  in  the 
definition  “tires  that  were  not 
abandoned  and  were  received  from  the 
general  j)uhlic  at  collection  jjrogram 
events.”  This  revision  is  being  made 
based  on  comments  received  on  the 
j)roj)o.sed  rule  as  discussed  below. 

Under  today’s  revised  definition, 
established  tire  collection  programs 
could  also  include  a  “contractual 
arrangement.”  If.  for  examjile,  the  state 
is  sjjonsoring  sjiecial  events  where  thev 
take  tires  hack  from  the  general  j)uhlic. 
those  tires  would  al.so  he  included. 

'rims,  the  definition  in  today’s  final  rule 
is  “E.stahlished  lire  collection  j)rogram 
means  a  comj)rehensive  collection 
system  or  contractual  arrangement  that 
ensures  scraj)  tires  are  not  discarded 
and  are  handled  as  valuable 
commodities  through  arrival  at  the 
combustion  facility.  This  can  include 
tires  that  were  not  abandoned  and  were 
received  from  the  general  j)nhlic  at 
collection  jirogram  events.” 

While  the  agency  did  receive 
comments  on  the  sj)ecific  j)roj)o.sed 
changes  described  above,  a  niunher  of 
commenters  rej)hra.sed  or  restated 
jirevious  arguments  which  conclude 
that  any  tires  burned  for  energy  recoverv 
are  not  wastes,  even  if  j)reviou.sly 
discarded.  Conversely,  one  coinmenter 
reiterated  its  jirevions  arguments  which 
conclude  that  all  u.sed  tires  are  wa.ste, 
even  if  burned  for  energy  recovery. 
Today’s  rule  is  resjioiuling  only  to  the 
sjiecific  j)roj)osed  revisions  to  the 
regulations  and  the  requests  for 
comment  in  the  projxisal.  For  the 
resjxmse  to  other  issues,  refer  to  the 
record  for  the  2011  NHSM  final  rule  (70 
FR  l.')4.')0).  Many  of  the  commenters 
who  ju'ovided  comments  on  tires 
intertwined  the  “e.stahlished  tire 
collection  jirogram”  definition  issues 
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with  the  related  topic  ol  tlie  categorical 
non-waste  provision  for  scrap  tinis.  For 
a  (li.scussion  of  those  connnents.  refer  to 
the  nispon.se  to  comments  for  the 
categorical  non-waste  provision  for 
.scrap  tires  (section  III.!). 3. a.).  Tin;  FFA 
is  not  reoj)ening  its  decision  that  the.se 
.scrap  tires  are  not  wastes.  That  decision, 
however,  justifies  a  categorical 
tixclusion  when;  there  is  not  a  need  to 
make  case-hy-case  determinations 
regarding  discard  in  the  first  instance 
and  the  legitimacy  criteria. 

Qmnnen/;  Smeral  commenters 
mentioned  that,  in  some  cases,  the 
public  individnallv  takes  tinjs  to  state- 
run  tire  collection  program  events. 

These  are  tires  that  the  general  public 
owns  and  were  typically  removed  fn)m 
their  vehicle.  These  are  not  abandoned 
tires.  The.se  collection  events,  in  some 
cases,  are  held  by  the  combustor  under 
the  state's  environmental  program 
oversight.  In  those  cases,  the  combustors 
enter  into  agreements  with  local 
commnnities  to  hold  the.se  events 
during  which  local  residents  are 
allowed  to  bring  tires  to  facilities  to  lx; 
recycled,  including  u.sed  as  alternative 
fuels.  The  .scope  of  tire  collection 
programs  also  may  allow  the  public  to 
take  u.sed  tires  which  they  mav  have 
stored  in  their  garages,  or  elsewhere  on 
their  j)roperty.  directly  to  a  combustion 
facilitv — in  many  cases  a  cemcmt  kiln. 

Under  the  FPA’s  current  definition  of 
tire  collection  programs,  the 
t;ommenter.s  said  it  is  not  clear  whether 
the.se  tinis  would  ijualify  as  tho.se 
collected  under  an  "e.stahlished  tire 
collection  program."  (-ommenters 
generally  agreed  that  these  tires  are  not 
abandoned  and  should  he  utilized  as 
non-wa.ste  fuels  without  ])roc:e.s.sing. 

/fe.s/jon.se:  The  EPA  agn;es  with  the 
commenters  that  tires  that  have  not  been 
di.scarded  and  are  collected  directly 
from  the  ])uhlic  at  tire  collection  events 
are  intended  to  (pialifv  for  the  40  CFR 
241.4(a)(1)  re(|uirement  to  he  "managed 
under  the  oversight  of  estaldi.shed  tire 
collection  programs.”  The  agency  agrees 
that  the.se  tires  are  not  abandoned  and 
when  collected  under  established  tire 
collection  program  events,  thev  art; 
considenxl  to  he  non-waste  fuels,  just  as 
the  other  tires  handled  by  established 
tire  collection  programs  are  non-wa.ste. 
To  make  this  point  clear,  the  EPA  has 
modified  the  regulatory  language.  Please 
refer  to  the  Response  to  Comment 
document  for  more  details  on  the.se 
collection  events  and  tlx;  responses. 

2.  (Contaminant  Legitimacy  Criterion  for 
NIlSMs  Used  as  Fuels 

Under  the  December  2011  ])ropo.sed 
rule,  revisions  to  the  contaminant 
legitimacy  criterion  for  NHSMs  u.sed  as 


fuel  provided  details  on  how 
contaminant  compari.sons  could  lx; 
made  in  practice.  The  pro]X).saI 
maintained  the  fundamental  approach 
of  the  March  2011  final  ride,  hut  the 
])ropo.sed  criterion  better  reflected  the 
EPA’s  intent  to  allow  certain  flexibilities 
when  making  contaminant  comparisons. 

Idrst.  the  iiropo.sal  replaced 
“contaminants”  with  the  jihrase 
“contaminants  or  grou]).s  of 
contaminants"  to  clarify  that,  when 
deciding  how  to  compare  contaminants 
between  NHSMs  and  traditional  fuels, 
persons  do  not  have  to  make 
comi)arisons  on  a  contaminant-hv- 
contaminant  basis  in  all  ca.ses.  When 
technically  reasonable,  comparisons 
may  he  made  on  a  group  of 
contaminants-hy-group  of  contaminants 
basis. 

The  December  2011  rule  also 
propo.sed  to  codify  language  from  the 
preamble  to  the  March  2011  final  ride 
clarifying  that  when  .selecting  which 
traditional  fnel(.s)  a  unit  is  designed  to 
burn,  persons  are  not  limited  to  the 
traditional  fuel  the  unit  is  currentlv 
permitted  to  burn.  Per.sons  may  choo.se 
any  traditional  fuel  the  unit  can  burn  or 
dixis  burn,  whether  or  not  it  is  ])ermitted 
to  burn  such  fuel. 

In  addition,  the  pro]X).sed  regulations 
included  text  confirming  that,  when 
comparing  contaminant  levels  between 
NlLSMs  and  traditional  fuels,  persons 
are  not  limited  to  data  from  the  s]xx;ific 
traditional  fuel  being  rejilaced.  National 
surveys  of  traditional  fuel  contaminant 
levels  are  one  exam])le  of  another 
acceptable  data  .source.  Neither  the 
March  2011  final  rule  nor  the  December 
2011  projxised  rule  re(|uired  persons  to 
coiujiare  contaminants  in  their  NHSM  to 
contaminants  in  the  .sjiecific  traditional 
fuel  source  they  burn  (or  would 
otherwise  burn).  As  an  example,  the 
])roposal  noted  that  ]X!rsons  who  would 
otherwise  hum  ccxil  may  u.se  any  as- 
burned  coal  available  in  coal  markets  in 
making  a  comparison  between  the 
contaminants  in  their  NH.SM  and  the 
contaminants  in  coal — they  are  not 
limited  to  coal  from  a  s])ecific  coal 
snp])lier  they  have  used  in  the  ])a.st  or 
currently  use. 

Finally,  the  projxi.sed  regulations 
included  text  confirming  that,  when 
com])aring  contaminant  levels  between 
NHSMs  and  traditional  fuels.  ])er.sons 
are  not  limited  to  com])aring  average 
concentrations.  Traditional  fuel 
contaminant  levels  can  vary 
considerably  and  the  full  range  of 
contaminant  values  may  he  u.sed. 

Two  other  is.sues  arose  ])rior  to  the 
December  2011  proposed  rule  that, 
while  not  leading  to  specific  regulatorv 
changes  in  the  ])roposal.  still  merited  a 


discussion  in  the  jiroposal.  The  first 
issue  was  that  contaminant  legitimacy 
criterion  determinations  do  not  reipiire 
testing  contaminant  levels,  iu  either  the 
NH.SM  or  all  approjiriate  traditional 
fuel,  l^irsons  can  use  exjiert  or  jiroce.ss 
knowledge  to  justify  decisions  to  either 
ride  out  certain  constituents  or 
determine  that  the  NHSM  meets  the 
contaminant  legitimacy  criterion.  The 
.second  issue  was  that  persons  may  u.se 
data  from  a  grou])  of  similar  traditional 
fuels  for  contaminant  comparisons, 
jirovided  the  unit  could  burn  each 
traditional  fuel.  The  idea  grows  from  the 
“designed  to  burn”  concept  exjilaiued 
in  the  March  2011  final  rule  and 
codified  in  today’s  final  rule,  and  it 
allows  a  person  with  a  unit  that  can  or 
does  burn  similar  traditional  fuels  (e.g.. 
anthracite,  lignite,  bituminous  and  suh- 
hitiiminous  coal)  to  grouj)  those 
traditional  fuels  when  making 
contaminant  coiujiarisons. 

The  EPA  believes  that  comments  have 
not  changed  the  basis  for  making  the 
decisions  to  expre.ssly  allow  groipiing  of 
contaminants,  to  interpret  “designed  to 
burn"  to  mean  can  burn  or  does  burn 
regardless  of  permit  status,  and  to  affirm 
that  persons  can  u.se  ranges  and  national 
surveys  of  traditional  fuel  data  when 
making  contaminant  comparisons 
between  NH.SMs  and  traditional  fuels, 
('onuuents  have  also  not  changed  the 
agency's  basis  for  making  the  decisions 
that  te.sting  is  not  reijuired  and  that 
per.sons  can  grouj)  similar  traditional 
fuels  for  the  ])ur])oses  of  contaminant 
comjjarisous.  Thus,  the  EPA  is  adojiting 
the  reasoning  from  the  jirojxisal  and 
revising  the  contaminant  legitimacy 
criterion  for  NH.SMs  u.sed  as  a  fuel  to 
incorjiorate  these  concejits. 

The  EPA  has  decided,  however,  to 
make  one  modification  to  the  j)roj)osed 
contaminant  legitimacy  criterion  ha.sed 
on  comments  received  and  information 
in  the  rulemaking  record.  The  final 
criterion  issued  today  includes 
additional  language  clarifying  the 
a])j)ro|)riate  use  of  ranges  when  making 
contaminant  c:om])arison.s  between 
NHSMs  ami  traditional  fuels.  To  u.se  the 
full  range  of  contaminant  values  iu 
traditional  fuels,  jier.son.s  should  also 
account  for  the  variability  in  NH.SM 
contaminant  levels. 

Additional  details  and  rationali!  for 
the  ])ro]X)sed  revisions  concerning  the 
gronjiing  of  contaminants,  the  meaning 
of  designed  to  burn,  and  the  use  of 
ranges  and  traditional  fuel  data  in 
making  contaminant  coiujiarisous  are 
discussed  in  section  Ill.D.2.h.  section 
1II.D.2.C.  and  section  llI.D.2.d  below. 
Additional  reasoning  for  keejiing  the 
rule  ])rovisions  as  jirojxi.sed  and  for  anv 
modifications  to  the  |)ro|)o.sed  language 
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are  (le.scribcul  in  llu;  res])on,ses  to 
coninients  included  in  these  sections. 

a.  (JeiHiial  Comments  on  the  Revised 
Contaminant  I.egitimacy  Crit(!rion 

The  EPA  is  not  responding  to  issues 
that  tli(!  agmicy  d(!cid(!d  in  the  March 
2011  rule  and  has  not  reo])en(Kl  for 
comment.  S])ecifically,  the  agency  has 
l)revioiisly  discu.ssed  and  did  not  solicit 
comments  in  this  rule  on  why  the 
conce])t  of  legitimacy  is  important  in 
determining  wheth(!r  a  secondary 
material  is  genuinely  recycled  or  is,  in 
fact,  discarded. The  agency  has  also 
previously  discussed  and  did  not  solicat 
comments  in  this  rule  on  why 
contaminant  com])arisons  to  traditional 
fuels  are  an  a])proi)riate  and  mandatorv 
factor  in  determining  legitimacv  for 
NHSMs  used  as  fuels  in  comhu.stion 
units.'*”  The  agency  has  also  ])reviously 
discus.sed  and  did  not  solicit  comments 
in  this  rule  on  why  the  “comparable  to 
or  lower  than’’  standard  is  more 
aj)propriate  than  the  “not  significantly 
higher  than’’  standard.'"’  The  agencv  has 
also  previouslv  discu.ssed  that  the 
NIISM  Rule  differs  from  the  D.SW  Rule 
in  that  it  is  tailored  si)ecifically  for 
ap])lication  to  NHSMs  u.sed  in 
comhiistion  units.'* ' 

(joininani:  Industry  commenters 
overwhehninglv  supported  the 
ju'ojjosed  r(!visions  to  the  contaminaut 
legitimacy  criterion,  stating  that  the 
revisions  would  helj)  jirovide  regulatorv 
certainty  and  give  the  regulated 
community  more  confidence  in  their 
self-determinations. 

Environmental  groups,  on  the  other 
hand,  expressed  concern  that  the 
combination  of  flexibilities  present  in 
the  ]jro|)osed  revisions  to  the 
contaminant  legitimacy  criterion  will 
allow  facilities  to  compare  contaminant 
levels  in  C&D  debris  and  other  wood 
waste  to  the  highest  contaminant  levels 
found  in  coal,  even  if  the  facility  is  not 
jjermitted  to  burn  coal.  They  believed 
that  this  should  not  lx;  ])ermitted  and 
argued  that  C&D  wood  should  not 
contain  contaminant  levels  higher  than 
found  on  average  in  virgin  biomass. 

State  comments  were  mixed,  with  one 
commenter  sujjporting  the  proposed 
revisions  and  another  commenter 
exj)ressing  concern  that  the  revisions 
would  weaken  the  states'  permitting 
authorities  and  create  an  incentive  for 
combustors  to  burn  dirtier  traditional 
fuels. 

/fe.s7;o;7.s’e; 'I’he  EPA  has  decided  to 
retain  the  conce|)ts  propo.sed  to  the 
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contaminant  legitimacy  criterion 
because  the.se  changes  more  accurately 
r(!flec:t  the  EPA’s  intent  under  the  March 
2011  final  rule.  The  agency  maintains 
that  these!  concejits  are  r(!asonahle  and 
])rovide  a  nece.ssary  d(!gree  of  certainty 
for  ])er.son.s  .seuiking  to  coinjily  with  the 
rule.  This  is  explained  in  more  detail  in 
sections  111. D. 2.1)  (grou])s  of 
contaminants),  11I.D.2.C  (meaning  of 
designed  to  hum),  and  III.D.2.d 
(allowable  contaminant  comi)ari.sons)  of 
this  preamble. 

At  the  same  time,  comments  from 
both  industry  and  environmental  groups 
have  highlighted,  in  the  agency’s 
o])inion.  a  need  for  additional  clarity  in 
the  regulatory  text  on  the  appropriate 
use  of  ranges  when  making  contaminant 
compari.sons  between  NHSMs  and 
traditional  fuels.  Accordingly,  the  EPA 
has  made  a  minor  adjustment  to  the 
criterion  to  ensure  that  ranges  are  not 
u.sed  inapproj)riately  in  contaminant 
compari.sons  (i.e.,  the  highest  traditional 
fuel  contaminant  values  should  not  he 
compared  to  average  NHSM 
contaminant  values).  See  section 
111. 1). 2.(1  of  this  ])reamhle  for  a  more 
detailed  de.scription  of  this  .si)ecific 
change  to  the  contaminant  legitimacy 
criterion. 

The  agency  disagrees  with  state 
concerns  that  the  NHSM  rule  will 
weaken  the  states’  ])ermitting 
authorities.  State  ])ermitting  authorities 
must  still  approve  permit  changes  and 
this  final  rule  does  not  affect  discretion 
of  the  ])ermitting  authorities  in  acting  on 
r(!(]ue.sts  for  ])ermit  modifications.  The 
agency  also  disagrees  with  state 
concerns  that  the  NHSM  rule  will  crixite 
an  incentive  for  combustors  to  burn 
dirtier  traditional  fuels.  The  EPA 
understands  how  restricting 
contaminant  compari.sons  to  traditional 
fuels  the  unit  currently  burns  could 
j)rovide  an  incentive  for  the  facility  to 
burn  traditional  fuel  with  high 
contaminant  levels.  When  facilities  do 
not  actually  have  to  hum  that  traditional 
fuel  to  make  comparisons,  however,  that 
incentive  is  effectively  removed. 

(k)niment:  One  commenter  recjuested 
that  the  pro])o.sed  revisions  to  the 
contaminant  legitimacy  criterion  he 
added  to  each  oj)tion  for  demonstrating 
that  NHSMs  are  non-wastes  when  u.sed 
in  comhu.stion  units,  whether  it  is  the 
on-site  documentation,  the  EPA  petition 
process  or  the  categorical  non-waste 
determination  proce.ss  proposed  in  40 
HER  241.4. 

ntisponsc:  Revisions  to  the 
contaminant  legitimacv  criterion 
codified  today  in  40  CFR  241.3(d)(1) 
api)ly  to  all  options  for  demonstrating 
that  a  NHSM  is  not  a  .solid  waste  when 
u.sed  as  a  fu(!l  in  a  combustion  unit.  The 


revised  legitimacy  criterion  is 
embedded  in  the  self-imj)lemt!nting 
options  outlined  in  40  CFR  241.3(h)(1) 
for  u.se  within  the  control  of  the 
generator  and  40  CE’R  241.3(h)(4)  for 
NHSMs  that  are  proces.sed  and  then 
u.sed  in  a  combustion  unit.  'I’he  revised 
legitimacy  criterion  is  also  embedded  in 
the  optional  El’A  petition  proce.ss 
outlined  in  40  (iFR  241.3(c).  The  revised 
legitimacy  criterion  is  also  referenced  as 
a  factor  to  he  considered  in  the 
categorical  non-waste  determination 
process  outlined  in  40  CFR  241.4. 

Comment:  Several  commenters 
expressed  concern  that  the  propo.sed 
revisions  to  the  contaminant  legitimacv 
criterion,  although  an  improvement  over 
the  2011  Final  NHSM  Rule,  may  not 
provide  the  regulated  community  with 
enough  information  to  he  confident  in 
their  compliance  status.  Two 
commenters  noted  that  the  EPA  has 
overlooked  the  analytical  compl(!xities 
inherent  in  the  contaminant  legitimacy 
criterion  and  the  many  opportunities  it 
creates  for  disagreement  between 
facility  o])erators  and  regional  and  .state 
regulators.  One  ofthe.se  commenters 
asked  the  EPA  to  both  define  the  term 
‘comparable’  and  clarify  sam])ling  and 
analytical  methodologies  to  he  u.sed 
when  measuring  contaminant  levels. 
Other  commenters  advised  the  EPA  to 
increa.se  predictability  as  much  as 
po.ssihle  by  developing  a  disciplined 
])roces.s  for  making  contaminant 
comparisons  and  providing  real  time 
transparenev  for  such  decisions. 

Similarly,  two  commenters  expressed 
concern  that  even  after  a  source  makes 
a  fuel  determination,  the  El’A  could  take 
a  different  viinv  of  the  NHSMs  and 
conclude  that  thev  were  solid  wastes. 
'I’he  risk  sources  face  is  noncompliance 
with  the  OAA  and  these  commenters 
contended  that  the  i.ssue  is  too  critical 
for  the  EPA  to  hxive  the  contaminant 
legitimacy  criterion  so  vague.  Over  time, 
as  the  EPA  (level oj)s  a  record  for 
decisions  (particularly  com])arahle 
contaminant  determinations),  one  of 
the.se  commenters  urged  the  EPA  to 
establish  a  database  and  immediately 
post  determinations  for  other  sources  to 
review. 

Other  commenters  .supjjorted  the 
jji'oposed  revisions  to  the  contaminant 
legitimacv  criterion  and  indicated  that 
they  provided  sufficient  clarification. 
One  commenter  noted  that  changes  to 
the  language  of  the  criterion  and  the 
additional  clarification  provided  in  the 
preamble  to  the  December  2011 
pr()i)ose(l  ride  provide  key  additional 
detail  on  making  contaminant 
comparisons  and  allow  additional 
flexibility  where  ajijiropriate.  The  .same 
commenter  urged  the  EPA  to  maintain 
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lliat  nexil)ility  it  the  agency  develops 
additional  guidance  on  making 
contaminant  comparisons  in  tlie  future. 

/fe.s/ion.se:  Tlie  tiPA  has  retained  tlie 
ap|)roach  included  in  the  proposed  rule; 
that  j)rovides  information  on  how 
contaminant  comparisons  can  he  made 
and  the  agency  will  continue  to  make  its 
traditional  fuel  data  and  legitimacy 
determinations  transpanmt  through  the 
1:PA  Wei)  site.^^ 

The  agemey  recognizes  the  need  for 
regulatory  certainty,  a  need  that  has 
Ihumi  addres.sed  hy  revisions  to  the 
definition  of  contaminants  and  the 
contaminant  legitijnacy  criterion  in 
today's  final  rule.  (Contaminants  have 
Ikumi  specifically  listed,  additional 
clarity  on  NHSMs/traditional  fuel 
com|)arisons  has  been  provided  and 
several  comparison  methodologies  have 
Uien  j)rovided  in  the  preamble  as 
exami)les  that  could  he  used  hy  the 
regulated  communitv.  (Comments  from 
the  regulated  communitv  have  been 
supj)ortive  both  of  these  changes  and  of 
the  agency's  efforts  to  update  traditional 
fuel  data  that  can  he  used  for 
contaminant  comparisons. ^  *  In 
addition,  a  number  of  interpretative 
letters  have  been  written  that  address 
specific  fact  situations  as  |)resented  hv 
a  specific  facility  and  the.se  letters  have 
Immui  |)o.sted  on  the  FPA's  Web  site.^^ 
These  letters  serve  as  examples  of 
accej)tal)le  ways  to  demonstrate 
legitimaev. 

The  I'CPA  must  balance  the  need  for 
regulatory  certaintv.  however,  with  the 
need  for  Ilexihility.  which  many 
commenters  also  believe  is  important. 
As  the  agency  has  j)reviously  discn.ssed. 
the  legitimacy  criteria  mu.st  he  Ilexihle 
enough  to  account  for  future  changes  in 
commodities,  technologies,  markets  and 
fuel  prices.-*'*  Pnndous  comments  have 
.stressed  the  ])reference  for  a  (pialitative 
approach,  and  the  agency  has  agreed, 
noting  that  numerical  .sj)ecifications 
may  he  imj)ractical  due  to  the 
multiplicity  of  fuels  and  ingredients.^'* 
The  agency  has  also  previouslv 
discussed  that  a  numerical  definition  of 
‘comparable'  would  he  imi)ractical 
given  differences  in  the  typical 
concentration  levels  of  various 
contaminants,  choosing  instead  to  offer 


■*-'rl)c  inilintilins  <i  .Nll.SM  Wt;!)  with 
ciirmil  iiiloriiiiiliiin  on  coiitiiniiiiiint  lovols  in 
Irnililioiiiil  liiols.  oxiiinplos  ot  l(;^itiina(:v 
(iolonninations  and  otluir  intorinalion  at  Itllp:// 
\\\\w.flHi.fi<)\/i‘i><i\\tistc/n()nl}<iz/(li-liiu‘/iiuli!X. 

■"  (UmUiiuiiunU  ('.oncrnlmtiiins  in  TmililionnI 
l-iirls:  liihli-s  for  I'.oinpnrisnn.  Sovi'inlun' 2!).  201 1. 
(uin  Im!  found  at  lillp://i\  i\'\\  .rp(i.;4oy/c]Ki\\  (islc/ 
nonho/J(h‘finc/in(i(^x. 

.S(!o  NH.S.M  rnl(!  Wall  situ  hllp://\\  u  u\i‘po.<’o\  / 
optnfosIf/nonluiy./fli’fiiK'/indox.hlin. 
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sevmal  excim])les.-*^  While  the  agency 
will  consider  future  guidance  on 
contaminant  com])ari.son.s.  it  has 
determimul  tluit  no  one  ap|)roach  is 
;i|)propriate  foritvery  legitimacy 
deiertniiiiition  given  the  viirietv  of 
tniditional  fuels.  NlkSMs  iind 
combustion  units  that  currentlv  exist 
:md  will  likely  incrcttise  iti  the  futun!. 

(Jomtuont:  One  commenter  noted  that 
both  the  March  201 1  NHSM  fimd  rule 
and  the  jiroposal  imiilicitly  jihice  the 
burden  on  tlie  comhustion  iacilitv  to 
determine  if:i  fuel  derived  from  NHSMs 
meets  the  legitimacy  criteria,  hi  the 
utility  indu.strv,  the  commenter 
explained,  it  is  c;ommon  practice  for 
utilities  to  rely  on  fuel  marketers  to 
e.stahlish  and  verify  fuel  (piality.  and  the 
regulatory  burden  on  utilities 
combust  ing  such  .secondary  materials  as 
fuels  coidil  he  reduced  if  the  EPA 
clarified  the  circumstances  under  which 
a  facility  would  hi;  entitled  to  relv  on 
the  fuel  cpiality  representations  of  its 
sujipliers.  The  commenter  suggested 
that  the  EPA  clarify  that  a  utility  may 
rely  in  good  faith  on  the  repre.sentations 
of  its  sujipliers  that  N1  ISMs  meet  the 
codified  legitimacy  criteria,  or. 
alternatively,  that  utilities  he  reipiired 
only  to  |)eriodicallv  te.st  the  (pialitv  of 
N1  ISM-derived  fuels  obtained  from 
third  parties  to  rely  on  their  suppliers’ 
representations. 

Rc'.s/KJ/i.se;  The  EPA  notes  that  while 
fuel  su|)pliers  may  ])rovidi!  their 
customers  with  documentation 
sup))orting  a  legitimacy  determination, 
])ersons  who  burn  NllSMs  are 
ultimately  responsible  for  the  materials 
burned  at  their  units.  As  stated  in  the 
j)ro])osed  rule,  however,  the  agenev 
adopts  as  its  decision  for  this  final  rule 
that  initial  assessments  would  not  need 
to  he  repeated  as  long  as  the  facility 
continues  to  operate  in  the  .same  manner 
and  use  the  same  tvpe  of  NHSM  as 
when  the  original  a.sse.ssment  was 
made.-*" 

1).  (frou])ing  of  (Contaminants 

The  December  2011  ])roi)osed  revision 
to  the  contaminant  legitimacy  criterion 
for  NfhSMs  used  as  a  fuel  began  with  the 
following  .sentence:  “The  non-hazardous 
.secondarv  material  must  contain 
contaminants  or  groups  of  contaminants 
at  levels  comparable  in  concentration  to 
or  lower  than  those  in  traditional  fuel(s) 
which  the  comhustion  unit  is  designed 
to  hurn."  The  |)hrase  ‘or  grou|)s  of 
contaminants’  was  not  ])resent  in  the 
language  from  the  March  2011  NlkSM 
Final  Rule  hut  was  included  in  the 
December  2011  NHSM  Propo.sed  Rule  to 
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clarify  that  grou])s  of  contaminants 
could  he  evaluated  in  determining 
whether  a  NlhSM  meets  the  contaminant 
legitimacy  criterion. 

In  particular,  the  ])ro])osed  rule  noted 
that  groups  of  contaminants  in  NlkSMs 
t.ould  he  comi)ared  to  similar  groujis  in 
traditional  fuels  where  the  grou])ed 
contaminants  shared  |)hvsical  and 
chemical  properties  that  influence  their 
behavior  in  the  comhustion  unit  ])rior  to 
the  ])oint  where  emissions  occur. 
Volatility,  the  ])resence  of  sj)ei;ific 
elements  and  compound  structure  were 
three  such  |)roperties  identified  in  the 
propo.sal  and  one  apjiroach  to  grouping 
contaminants  was  shown  that  included 
groups  for  TdX.  nitrogenated  HAP. 

V(X]s.  SVOC.s,  dioxins  and  furans, 

P(d5s.  PAHs  and  radionuclides.  The 
agency  also  noted  that  ])er.sons  may 
c:onsider  other  grou])ings  that  they  can 
show  are  technically  reasonable. 

(h  ouj)ing  of  contaminants  is  a 
standard  ])ractice  often  enijiloyed  by  the 
agency  as  it  develops  regulations.  In 
fact,  the  monitoring  standards  included 
in  the  ("AA  sections  112  and  12‘) 
regulations  also  utilize  the  grouping 
conce))t  and  they  apply  to  the  same 
comhustion  units  impacted  hy  the 
NHSM  rule  (i.e.,  industrial,  commercial 
and  in.stitutional  boilers  and  proce.ss 
heaters  and  C.ISWl  units).  For  example. 

•  Volatile  hydrocarbons  and  semi¬ 
volatile  hydroc;arl)ons  can  both  be 
expected  to  result  from  int:omi)lete 
comhustion:  therefore,  the  emission 
standards  promulgated  under  the  (lAA 
regulations  are  groupiid  into  one 
categorv: 

•  1  lalogenated  organics  are  expected 
to  contribute  to  emissions  of  dioxin  and 
acid  gases  (HCl  and  HF):  tlierefore,  the 
emission  standards  jiromulgated  under 
the  (]AA  are  grouped  into  two 
categories:  D/F  and  HCJ.'*" 

•  Nitrogenated  com])oiinds  are 
expected  to  contribute  to  emissions  of 
N()\:  therefore,  the  emission  standards 
promulgated  under  the  ("AA  are 
grouped  into  one  category:  NOx.^*' 

In  addition,  a  number  of  the 
seemingly  “individual”  ])ollutants  listed 
in  sections  112  and  129  of  the  C,AA  are 
actuallv  classes  of  structnrallv-related 
compounds  (e.».  PCBs,  POM.' D/F, 
cyanide  com|)ounds,  cresols,  glycol 
ethers,  radionuclides,  xylenes,  antimony 
comj)ounds.  arsenic  comj)ounds, 
beryllium  compounds  and  cadmium 
compounds). 


■''' Ariiii  .Source!  Hoi  len  s  Nli.SHAI*.  Major  Soiu'cc 
Hoihu's  NRSM.'M’.  and  Coinnuircial  and  Industrial 
.Solid  Waste  lnciiU!rators  NRSIIAI*. 

Major  .Source  Hoilers  Nli.SHAI’ and  Coinnuirciid 
and  Industrial  .Solid  Waste  Inininaators  NH.SllAI’, 
Coininercial  and  Industrial  .Solid  Waste 
Incinerators:  NHSHAI*. 
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All  eoiiiments  discussing  the  agcnicy’s 
])roj)()sal  to  ex])ressly  allow  the 
grouj)ing  of  conlaininants  su])])orted  the 
agency’s  position.  Thus,  the  El’A  is 
adopting  the;  language  from  the  ])roj)o.sal 
and  revising  tlu!  contaminant  legitimacy 
criterion  for  NllSM  u.stul  as  a  fuel  to 
allow  contaminants  to  he  compared  on 
a  contaminant-hy-contaminant  basis  or, 
where  reasonable,  on  a  group  of 
contaminants-by-group  of  contaminants 
basis.  Any  additional  reasoning  for 
keeping  the  rendsion  as  proposed, 
without  modification,  is  described  in 
the  res])ons(is  to  comments  below. 

(A)nu]wn1:  In  general,  comments 
overwhelmingly  .suj)j)orted  the  ability  to 
group  contaminants  when  making 
contaminant  com]jarisons  in  accordance 
with  the  legitimacy  criteria. 

(jOiumentors  stated  that  codification  of 
this  concejjt  would  |)rovide  regulatory 
c:ertainty  and  allow  for  more  meaningful 
comparisons,  similar  to  the  manner  in 
which  the  EPA  measures  emissions  at 
combustion  units.  Commenters  not(;d 
that  the  ability  to  group  contaminants 
will  facilitate  compliance  bcK.an.se  mo.st 
exi.sling  t(!st  methods,  including  the 
Id’A  methods,  call  for  the  grouping  of 
analvt(!s.  (iommenters  bedieved  that  the 
grou])ing  conce])t  is  an  appropriate 
mechanism  to  recognize  the  variabilitv 
in  contaminant  hwels  inherent  in  fuels, 
(iommemters  akso  appreuiated  the 
exam|)l(!s  of  ap])ropriate  contaminant 
grou]).s  provided  in  the  proposcnl  rule 
along  with  the  ability  to  com])are  other 
technically  reasonable  groups  (76  FR 
«()477-8{)48()]. 

Two  commenters  stated  that  each 
mention  of  the  word  “contaminants” 
shoidd  be  changed  to  "contaminants  or 
groups  of  contaminants”  in  the 
regulatory  text  to  further  clarify  that  a 
comparison  to  groups  of  contaminants  is 
intended. 

I^esponse:  The  EFA  has  rtdained  the; 
language  .specifically  allowing  grouping 
in  the  contaminant  l(;gitimacy  criterion 
for  NHSMs  used  as  a  fuel.  The  EFA 
ado])ts  the  rciasoning  in  the  Decemher 
2011  rule  as  its  final  rciasoning,  as 
further  supjiorted  with  reasoning 
discaissed  in  the  c:omment  rcispon.scis 
hcilow.  While  the  EFA  has  rcitained  the 
language  allowing  the  grc)U])ing  of 
ciontaminants,  the  agenev  clocis  not 
c:onsider  it  nec:e.ssarv  to  c;hange  everv 
instance  of  “c:ontaminant  levels”  and 
“contaminants”  to  ”c:ontaminants  or 
grc)U])s  of  c:ontaminants"  in  order  to 
make  it  sufficiently  cdciar  that 
ciontaminant  grou|)ing  is  allowed.  The 
agenc.y  akso  notcis  that  not  all 
ciontaminants  are  necaissarilv  intendcid 
to  be  grouped,  incducling  individual 


elemental  contaminants,  a.sbestos,  (X) 
and  phosphine.'’^ 

Coiniiiant:  Thi)  abilitv  to  grou])  metal 
ciontaminants  was  suggested  bv  several 
commentcirs.  One  c:c)mmenter  held  that 
all  11  metals  shoidd  be  s])ec:ific:allv 
ineduded  as  one  groii]).  Anothcir 
commentcir  noted  that  with  the 
exciciption  of  Hg,  all  metals  should  be 
grouped.  Ycd  another  commenter 
sugge.sted  that  metals  c:c)idcl  be  grou|)ecl 
into  a  volatile  metals  group  and  a  non¬ 
volatile  medals  grouj). 

Ihispoiisa:  First,  we  would  note  that 
the  agenc:y  is  not  limiting  groups  to  the 
specdfic  ajiproacdi  suggested  in  the 
jiroposed  rule.  The  tables  in  the 
])roposecl  ride  suggest,  but  do  not  limit 
persons  to,  an  apjjioacdi,  ineduding 
groups  for  TOX,  nitrogenated  HAFs, 
VOGs,  SVOCs,  dioxin.s/furans,  FGBs, 
FAHs  and  radionuedides,  with  other 
contaminants  left  to  be  evaluated  on  an 
individual  contaminant-by-exmtaminant 
basis.  Flexibility  exists  for  ])ersons  to 
c;onsicler  other  appropriate  groipis  that 
they  can  show  are  teidnuc:allv 
reasonable,  with  aclditionid  text  in  the 
])ropo.sal  stating  that  other  groipis 
should  share  phv.sic:<d  and  c:hemii:al 
projierties  that  influenc.e  bcdiavior  in  the 
combu.stion  unit  prior  to  the  point 
where  emissions  oi:c:ur.  Volatility,  the 
presence  of  sjiecific;  elements  and 
comjioimd  .struedure  are  three  sucdi 
projierties. 

However,  we  do  ned  c:onsider  the 
grouping  of  total  medals  to  be 
apprc)])riate.  Spec:ific;allv.  metals  vary 
across  all  three  parameders — volatilitv. 
the  presence!  of  sjiecnfic:  elements  and 
cxmipoimd  .struedure — that  were 
cliscu.ssed  as  appropriate  to  exmsider 
when  cxmstructing  contaminant  groiijis. 
First,  many  factors  influenc.e  metal 
volatility  in  combu.stion  units,  and  to 
the  extent  that  trends  in  medal  volatility 
have  heen  ree;e)gnized,  a  wide  disparity 
exists  lietween  metals.  Mereairv.  as  one 
e:ommenter  noted,  is  highly  volatile, 
more  so  than  any  edher  metals  listed  in 
the  eamtaminants  definition.  Metals  e:an 
be  grouped  into  volatile,  semi-volatile 
and  low-volatile  eaitegories,  but  it  is 
im]K)rtcmt  to  note  that  these  elistinedions 
e:an  vary  ha.seel  on  design  elifferene;es  in 
e:ombn.stion  units,  ojierating 
tem])enitures,  the  plivsie:al  form  and 
speenes  of  the  medal  and  the  ])resene:e  of 
edilorine.^’-* Seeamel,  eae;h  medal  edearlv 
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exmtains  different  elements.  Finallv, 
eae:h  medal  is  already  a  grouj)  of  <mv 
e;e)m|)e)imel  e:ontaining  tlie  |)articular 
element,  enexmijiassing  a  wide  array  of 
e:omj)e)unel  struedures.  In  the  absence  of 
other  suggested  grouj)ing  c.riteria  or 
information,  the  EFA  does  not  consider 
total  metals  to  be  an  a|)|)ro|)riate  grouj). 

G’omme))/:  One  eiommenter  j)re)vieleel  a 
ninnerie;al  examj)le  of  VOC  exintaminant 
levels  in  fuel  oils  to  illustrate  the 
imj)e)rtane:e  of  gre)uj)ing.  The  e;e)mmenter 
edteel  the  traditional  fuel  tables  j)re)vieleel 
on  the  EFA  Web  site,  .stating  that 
toluene  and  xylenes  are  j)resent  in  fuel 
oils  at  e:one:entratie)ns  uj)  to  380  j)j)m 
and  3,100  j)j)m,  re.sj)eedivelv.  If  a  NHSM 
had  the  e:oncentratie)ns  reversed, 
explained  the  commenter  (380  j)j)m 
xylene  and  3,100  j)j)m  toluene),  the 
al)ility  to  grouj)  VOGs  would  then  allow 
the  NHSM  to  meed  the  contaminant 
legitimacy  eaiterion.  The  e;e)mmenter 
rea.soneel  that  this  is  aj)j)re)j)riate 
beeamse  both  toluene  and  xylenes  are 
henefieual  e:e)mj)e)nent.s  of  fuel. 

Hesponst;:  'Fhe  EFA  di.sagrees  with 
this  interj)retatie)n  of  the  gre)uj)ing 
e:e)ne:ej)t.  Unless  e:e)ne:entratie)n  data  for  a 
grouj)  of  e;e)ntaminant.s  (e.g.,  VOGs) 
eiome  from  the  same  fuel  se)ure:e,  adding 
logedher  the  e;e)ne:entratie)ns  of 
individual  e:e)nslitnents  (e.g.,  toluene 
cinel  xylene)  within  that  grouj)  may  vielel 
<1  total  e:one:entratie)n  bevonel  what 
would  be  eamsielereel  a  normal  j)art  of  ei 
legitimate  fuel.  Using  the  examj)le  cited 
hy  the  e:e)mmenter.s,  some  fuel  oils  have 
been  found  to  have  uj)  to  380  j)j)m 
toluene  and  other  fuel  oils  have  been 
found  to  have  uj)  to  3.100  j)j)m  xylene. 
I3ecau.se  the  toluene  and  xylene 
e;e)ncentr;ition.s  were  taken  from 
different  fuel  oils,  however,  this  does 
not  j)re)ve  that  a  single  fuel  oil  in 
exi.stene:e  aedually  has  YOG  levels  as 
high  as  3,480  j)j)m  (380  4-  3,100). 

The  agene:y  notes  that  YOG  lei'els 
higher  than  3.480  j)j)m,  have  been  found 
in  fuel  oil — exmeentrations  of  one  YOG 
alone  (hexane)  have  been  found  as  high 
as  10.000  j)j)m — and  the  point  of  this 
disexission  is  to  edarifv  a  methodology 
rather  than  a  numher  for  ae;e;ej)tahle 
YOG  levels  in  NHSMs.-*'- 

We  would  idso  note  that  while  the 
agene:y  eionsiders  VOGs  to  be  an 
;ij)j)re)j)riate  e:e)nt:iminant  grouj)  to  use 
when  making  contaminant  e:e)mj);irise)ns, 
it  does  not  base  that  eleension  on 


'•>  ('.(mtamiiwnt  (^()ncin}lr<ili(>n!i  in  Tiriililioiuil 
hinis:  Tiil>lcs  for  Coinixirinon.  .\'ov(}inhor  2f>.  2011 
can  1)1!  11)1111(1  at  lillp://\\  \\  \v.('ini.;^o\/i'})(i\\nsto/ 
nonluix/dofinc/iiulrx.  KI’.A  inloiids  lo  update  tlii.s 
dociiincnt  a.s  additional  data  Ixiconuis  availal)l(!.  and 
if  purson.s  liavc  data  niuasurin^  traditional  fuols  for 
groups  of  VOeis.  or  for  otluir  contaminant  groups, 
tlicv  arc  (inconragud  to  provide  tlie  agenev  witli 
suet)  data. 
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whether  or  not  toluene,  xvlenes  and 
other  V(X;s  an;  "hiineficial  eomj)onents 
of  fuel.”  The  decision  that  toluene, 
xylene  and  other  V()('.s.  which  the 
agency  notes  are  pollutants  listed  in 
(;AA  .section  1 12(1)).  are  an  apjn'opriate 
grouj)  is  based  on  the  fact  that  they 
shan)  similar  physical  and  chemical 
j)ro|)erties  that  inllnence  their  behavior 
in  the  combustion  unit  prior  to  the  point 
where  emi.ssions  occur. 

c.  Meaning  of  Designed  to  Burn 

The  December  201 1  proposed  revision 
to  the  contaminant  legitimacv  criterion 
for  NHSMs  used  as  a  fuel  included  the 
following  statement:  "In  determining 
which  traditional  fnel(.s)  a  unit  is 
(h)signed  to  burn,  persons  can  choose  a 
traditional  fuel  that  can  he  or  is  burned 
in  the  |)articular  tvpe  of  boiler,  whether 
or  not  the  c:oml)u.stion  unit  is  permitted 
to  burn  that  traditional  fuel.”  The  idea 
that  "designed  to  burn”  means  "can 
burn  or  does  burn"  was  included  in 
preamble  text  to  the  March  2011  final 
rule.  The  December  2011  rule  propo.sed 
to  include  this  concept,  which  is  only 
ap|)lied  under  the  NHSM  rule  ti)  aid  in 
the  .selection  of  appropriate  traditional 
fuel(s)  for  contaminant  comparisons,  in 
regulatory  language. 

The  March  2011  final  rule  explained 
that  in  determining  which  traditional 
fuel(s)  the  owner  or  operator  of  the 
boiler  unit  would  make  a  comparison  to 
with  respect  to  contamiuaut  levels,  the 
agency  would  allow  any  traditional 
fuel(.s)  that  can  he  or  is  burned  in  the 
|)articular  type  of  boiler.  The  agency 
rea.soned  that  this  a|)])roach  was  the 
most  apj)ropriate  since  the  Nll.SM 
would  be  replacing  the  use  of  particidar 
type(s)  of  fuel  that  could  otherwise  he 
burned.'’" 

The  December  201 1  j)roposal  further 
explained  that  contaminants  are 
com|)ared  between  NHSMs  and 
traditional  fuels  to  a.ssist  in  making  a 
determination  whether  or  not  the  NHSM 
is  being  di.scarded  when  combu.sted.  not 
to  regulate  which  traditional  fuel  a 
combustor  should  choose  to  burn.  For 
the  purposes  of  making  a  di.scard 
determination,  the  pro|)osai  reasoned 
that  differentiating  between  "can  burn" 
and  "does  burn”  was  not  relevant. 

The  agencv  did  note  in  the  proposed 
rule,  however,  that  for  a  unit  to  he  able 
to  burn  a  traditional  fuel,  it  would  need 
an  appropriate  feed  mechanism  (e.g..  a 
way  to  load  solid  fuel  of  a  particular 
size  into  the  unit)  and  the  ability  to 
adju.st  physical  parameters  to  ensure 
spatial  mixing  and  flame  stability  per 
unit  specifications. 


S(M!  7(i  FR  1  .i.")42. 


Because  mo.st  comhu.stiou  units  can 
burn  different — hut  related — traditional 
fuels,  the  agency  discussed  in  the 
pro})osal  that  broad  groui)s  of  similar 
traditional  fuels  may  be  used  when 
comparing  contaminants.  The  most 
common  traditional  fuel  categories 
burned  at  major  source  boilers  are  coal, 
wood,  oil  and  natural  gas.  as  evidenced 
bv  data  submitted  to  the  Id’A’s 
()AQ1\S. 

To  further  clarify  the  impact  of  the 
proi)osed  "designed  to  burn”  language 
on  contaminant  comparisons,  potential 
categories  idr  coal,  wood  and  oil  were 
further  de.scribed  in  the  pro])o.sal.  A  coal 
group  was  pro])osed  that  could  iuclude 
data  on  anthracite,  lignite,  bituminous 
and  sub-bituminous  coal.  A  wood  or 
biomass  group  was  proposcul  that  could 
include  data  on  unadulterated  lumber, 
timber,  bark,  biomass  and  hogged  fuel. 
An  oil  group  was  pro])o.sed  that  could 
iuclude  data  on  fuel  oils  l-ti,  diesel 
fuel,  kerosene  and  other  petroleum 
based  oils.'*"  In  cases  where  a  unit  can 
burn  traditional  fuels  from  .several 
categorijis.  such  as  a  boiler  that  can  burn 
coal  or  biomass,  the  proposal  noted  that 
contaminant  com|)ari.sons  could  be 
made  using  data  from  either  fuel 
category. 

The  ability  to  compare  contamiuaiits 
ill  a  NHSM.  under  the  NHSM  rule,  to 
contaminants  in  any  traditional  fuel  that 
could  be  burned  does  not  change  the 
fact  that  once  burning  occurs,  emissions 
standards  are  determined  under  the 
Boiler  MACT  or  CISVVI  rule  by  the 
particular  fuel  (or  fuel  blend)  that  is 
Imrned.  Whether  each  rule  focu.ses  on 
what  ‘could  be  burned'  or  on  what  ‘is 
burned'  is  determined  by  the  rule’s 
purpose  and  the  order  in  which 
decisions  must  be  made.  Together,  the.se 
factors  explain  why  the  NHSM.  Boiler 
MACT.  and  CdSWl" rules  take  different 
apjiroaches  to  account  for  individual 
combiKstion  units  that  burn  multiple 
fuels. 

Specifically,  the  NHSM  rule  must  first 
determine  which  NH.SMs  can  be  burned 
in  (iAA  .section  112  units  [i.c..  boilers) 
and  which  can  only  be  burned  in  CAA 
section  12t)  units  [i.c.,  incinerators). 


''“ICI’A.  Oliici!  Ill  Air  Qiuilitv  IMiiiiiiiiig  and 
.Slandards  (OAQI’.S).  FaniNsions  Dalaiia.sa  tor  Hoilor.s 
and  I’rocoss  1  loalors  (:ontainin<>  .Stank  'lost.  CllM  S: 
l•'nl•l  .Anaivsis  Data  Koiiorlod  t  Indor  ICR  .No.  22H(i.(U 
and  ICR  No.  (Vorsion  7).  Ilocoinlior  2011. 

riicii. 

'■'''I'lii!  Iiii;l  analysis  inlorinalion  in  tins  OAQI’.S 
dataliaso  is  ono  oxainiilo  ol  a  "national  snrvov"  ol 
Iradilional  liiol  inlorinalion.  as  roloroncod  in  tlio 
linal  conlaininani  lo<;itiina(:v  critorion  issnod  today 
at  S241.;i(d)(l){iii). 

’’"Id’A  has  dotorininod  that  an  oil  ^ronp  shonid 
not  includi!  nnrotinod  crndo  oil  or  ^asolino.  as 
noilhor  is  typically  Inirnod  in  coinhnslion  units 
suhjoci  to  till!  CAA  soclions  1 12  or  120  slandards. 


When  making  siu:h  a  wa.ste  or  iion- 
wiiste  determination,  tlu;  NH.SM  rule 
ciinnot  always  predict  what  fuel  would 
otherwise  be  burned  (multijile  options 
lUciy  exi.st).  Accordingly,  tlu;  rule  allows 
contaminant  com])ciri.son.s  to  Ik;  made  to 
iitiv  traditional  fuel  the  unit  could  burn. 
The  Boiler  MAC'!'  or  ClSWl  rule  mu.st 
then  determine  how  to  reguliite 
emissions  from  the  unit,  by  which  point 
it  is  chtar  what  fuel  is  actually  being 
burned.  Accordingly,  these  rules  can 
iiiul  do  e.stablish  subcalegories  of  units, 
each  with  different  emissions  standards. 

The  Fl’A  has  considered  the 
comments  received,  as  exphiined  below, 
but  has  not  changed  the  basis  for  its 
inter])retation  of  the  “designed  to  burn" 
concept.  Thus,  the  EFA  is  adopting  th(! 
language  from  the  projio.sal  and  revising 
the  contaminant  legitimacy  critttrion  for 
NHSMs  used  as  a  fuel  to  .illow  iiersons 
making  contiiminant  comparisons  to 
choo.se  a  traditional  fuel  thiit  can  be  or 
is  burned  in  the  ])articular  tvpe  of 
boiler,  whether  or  not  the  combustion 
unit  is  permitted  to  burn  that  traditional 
ftiel.  Any  additional  reasoning  for 
keeping  the  revision  as  propo.sed, 
without  modification,  is  described  in 
th(!  respon.ses  to  comments  Ixtlow. 

Ciomiucnt:  Indu.stry  commenters 
generallv  .suj)])orted  the  agency's 
proposal  to  codify  the  iireviously  stilted 
meaning  of  "desiginul  to  burn”  within 
the  contaminant  legitimacy  criterion  for 
NSHMs  used  its  fuels.  These 
commenters  welcomed  the  regulatory 
certainly  provideil  by  the  revision  and 
de.scribitd  it  as  a  jnactical  and 
approjiriate  recognition  that  .some  units 
t;im  burn  multi])le  traditional  fuels. 

Environmental  grtnips,  on  the  other 
hand,  exjiressed  concern  that  the 
])ropo.sed  definition  of  designed  to  burn 
would  allow  contaminants  in  (^^<11  wood 
to  be  cotnjiared  to  those  in  coal  instead 
of  virgin  wood. 

One  state  commenter  akso  exjiressed 
concern  that  allowing  comiiarisons  to 
any  fuel  the  unit  could  burn,  including 
fuels  llnty  are  not  ])ermitted  to  burn, 
would  weaken  the  states’  permitting 
authorities  and  create  an  incentive  for 
combustors  to  burn  dirtiitr  traditional 
fuels  so  that  they  could  comj);ire 
NHSMs  to  fuels  with  higher 
contaminaiit  levels.  An  indu.stry 
commenter  akso  mentioned  that  such  an 
approach  would  rewiird  facilities  that 
burn  dirtier  fuel  iuid  suggested  that  the 
agency  remove  tin;  entire  "designed  to 
burn”  concept  from  the  rule. 

Hcsi)oiisc:  Basiul  on  a  revittw  of  the 
comments,  the  EFA  hits  retained  the 
lirojiosed  revision  to  the  contaminant 
legitimacy  criterion  for  NHSMs  used  as 
fuels  clarifying  that,  for  the  purpose  of 
determining  traditional  iuel(.s)  to  which 
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a  NHSM  may  be  comjjanul,  tla;  meaiiint. 

d(!sigiu;,l  to  burn”  mav  bo  broadly  ^ 
|”t‘;nmdo(l  toincludo  any  traditional 

l<i(.dily  ))onmt  status.  Tbo  aooncy 
oisagroos  tliiit  this  intorprotation' ()t' 
do.signod  to  born"  would  inconliybo 
’'>'»o;oing  of  dirtier  fuels  or  weaken 

rf''  mitborities. 

I  be  hi  A  (luds  that  allowing 
ooinbnstor.s  to  compare  NHSMs  to  any 
badi  lonal  Inel  a  unit  can  or  does  burn 

the  s  ''l>l»"Pnafe  under 

-statutory  delinition  of  .solid  waste. 
Although  not  all  combustion  units  can 
l)urn  multiple  traditional  fuels,  .some 
units  can  and,  indeed,  do  rely  on 

different  fuel  ty|ie.s  at  different  times 
ba.sed  on  ayailability  of  fuel  supplies 
inarket  conditions,  power  demands  and 
other  factors.  Under  these 
‘■in  iunstances,  it  would  be  arbitrary  to 
lestiict  the  combustion  forener<n’ 
rocovory  of  NHSMs  with  containinant 
jelsuoinparabletc,  or  lower  than  that 
of  one  traditional  fuel  the  unit  could 
cboo.seto  bnrn.solelybecan.se 
oontaminant  hn;els  are  higher  than  that 
<•  sooond  traditional  fuel  the  unit 
ooiild  al.so  choose  to  burn  if  fuel 
supplies,  market  conditions,  iiower 
domands,  iir  other  factors  change.  Such 
an  apjiroach  would  he  impracticable 
aud  not  consistent  with  the  agency’s  ; 
uilent  It  would  also  he  incon.sistent  i 

with  he  concept  of  discard,  since  a  i 

laodify  burning  a  NUSM  with  the  .same  ; 
(  outainmants  as  another  fuel  it  could  i 
al.so  he  hiirning  should  not  he 
oon.sidered  to  discard  that  NUSM  ba.sed  ( 
on  Its  contaminant  lex’els.  a 

resalf  ‘■‘dermined  that  f 

■s ti  icting  comiiarisons  to  traditional  ^ 

hiels  the  unit  IS  permitted  to  burn  is  a 

uunecessary.  The  fact  that  a  facility  is  h 
not  currently  permitted  to  burn  a 

-  dir  Tr  Inu-n  that  d 

‘ditional  fuel  m  the  future.  For  this  a 
reason,  we  do  not  helieye  it  is  A 

roasonahle  to  limit  the  comparison  to 

jiei nutted  traditional  fuels. 

h-ul* '■‘-•‘^“■"dion  could  ill 

haye  the  unintended  conseijnence  of  tn 

uomhnstion  facilities  acro.ss  the  country  ae 
seeking  permit  modifications  solely  to  ‘  ci) 
facilitate  mntaminant  comparisons  for  ('o 

Im  rii  e  State  permitting  authorities  rei 
Hi.s  still  approye  permit  changes  and  an 
I  lls  final  rule  does  not  affect  the  i,  , 

I  i.sc;retion  of  the  jiermitting  authorities  nii 
III  acting  on  reipiests  for  permit  ( 

modifications. 

tliat  I c.stricting  contaminant 

‘■omparisons  to  traditional  fuels  the  unit  to  t 
irently  burns  could  jiroyide  an  coi 

;'»:;'nUye  for  the  facility  to  burn 

Irad.lio,,,,!  f„„l  will,  high 


liiivo  l„  ||„||  Ini,|i|i„||,||  I,,,, I  I,,  ■' 

(if  ''.’r':, "l»"'i.s,>ns,  llial  i..(„,„tiv,,  is 
<u  (. fleet lyely  renioyed. 

Coninwnt:  One  connnenter  a.sked  the 
agimcy  to  specifically  acknowledge  that 
curiam  categories  of  boilers  are  designed 

'  >  a  yariety  of  fuels,  noting  thar 

•s  okm- boilers,  flniilizeil  bed  comhii.stors 
,  ‘"H  iK.ilers  with  suspension  burners,  in 

>  Pmlicular.  should  he  on  such  a  li.st 

I  lu  agency  has  decided  not 
-•  to  spucifically  h.st  which  comhiistion 
"lilts  are  designed  to  hum  which  fuels 

1  Ayo  reasons.  Fir.st.  the  owner  or 

operator  of  a  comhiistion  unit  has  a 
ljutter  understanding  than  the  agency 

f  oes  of  what  that  particular  unit  is  ‘ 

designed  to  burn.  Second,  the  agency  is 

'  liiniMV'^’t  "  list  will 

"lit  the  flexibility  of  conihnstors  with 
other  types  of  units. 

if  t^e  FpT'^’  tliaf 

A  considers  it  inapjiropriate  to 
c.oiiipare  lupiid  fuels  to  .solid  fuels,  the 
agency  offers  no  justification  for  its 
IKisition.  ’file  ixmmienter  argued  that 
hqiiid  to  solid  conipari.sons  .should  he 
allowed  hecan.se  iiio.st  cement  kilns  and 
inaiiy  other  industrial  furnaces  haye  the 
y  a<:i  yfc)  burn  cither  .solid  or  liquid 
"f  is.  I  liucommenterde.scrihed  the 
neceniher2()ll  propo.sed  rule  as 
anihiguous  with  regard  to  this  i.ssue  and 
'T"i"‘^ndecl  that  if  a  combustion  unit 
IS  (  (..signed  to  burn  both  a  liipiid  fuel 
="'fl  "  solid  fuel,  then  the  liquid  to  .solid 
(.oinjiari.son  should  he  “appropriate." 

linsponsa:  EPA  agrees  with  the 
"7”'".‘Vi‘er  that  if  a  unit  can  burn  both 
a  liquid  traditional  fuel  and  a  .solid 

^-‘"’ipai'isoii  of  an  I 

NUSM  to  either  fuel  would  he 

;h>Pi;oi)riate.  The  reyisecl  contaminant 

legitimacy  criterion  clarifies  how  the  i 
(  (isigned  to  hum"  concept  may  he 
interjireted  for  the  jmrpo.ses  of  ’ 

I,  NhU'm 'flilioniil  fuoKs]  ,o  „hi„|,  ; 

I  I)i>  Iiomparoil.  H,,, 

Agency  has  determined  that  this 

nwi.sion  is  sufficient  to  allow  f, 

Hppropriate  coinjiarisons  to  he  made 
between  solid  NUSMs  and  liip.id 
traditional  fuels,  and  yice  yersa  The 
agency  does  not  expect  the.se  , 

circumstances  to  hold  true  for  all  ! ! 

(.oinlnistion  units,  howeyer.  and 
natonilos  I),,,!  this  would  oj,iv  I,,.  *  ' 

make  such  comparisons. 

Ebmmm?/;  Seyeral  industry 
"""""enters  addre.ssed  the  topic  of  what  T 

;  -ejmstoheahletohnrnatladition!^  - 

c  m  a  comhnslion  unit.  The  preamhle  p  , 
the  lecent  projm.sed  ride  noted  that  ,1  ! 
comhiistion  units  would  need  an 

tlleTipr^i  '”‘‘‘'l/""i-sm.  as  well  as  ~ 
the  ability  to  ensure  the  fuel  is  well 


mixed  and  keep  flame  temperatures 
vithm  unit  .specifications,  to  he  able  to 
burn  a  traditional  fnel.'o  Two 
conimenters  ojqm.sed  the  agency’s 

at  .a’ it  "leans  to  he 
"  alile  to  burn  a  traditional  fuel  in  a 

"""ilnistion  unit,  stating  that  the  agency 
pioyides  no  explanation  of  why  feed  ' 
._•  m(jchanism.s  are  releyant  to  whether  or 
o  a  unit  can  burn  a  particular  fuel 

lot 

units,  the  focus  on  what  a  unit  is 
designed  to  burn’’  in  the  first  place  is 
irreleyant  to  whether  discard  i.s 
occurring.  Another  cominenter 

('mdd '/h '""terial 
^  (  Ol  id  then  be  a  .solid  waste  in  one  ca.se 

•i"(l  a  fuel  in  another  case,  depending  on 
who  is  using  the  material.  ^ 

A  third  cominenter  .sup])orted  the 
jigency  s  interpretation  of  what  ‘can 
burn  means,  stating  that  the  fhte  and 
emi.s.sions  of  a  contaminant,  whether  it 
IS  (xmtamed  in  a  traditional  fuel  or  a 
material  being  considered  for 
IcgitinuKyy  are  as  dejjendent  on  the 
design  of  the  comhiistion  unit  as  they 
1  ‘I’"  fuoliuatrix.  The  cominenter 

(.xplained  further  that  units  should  he 
"onsidered  able  to  burn  .seyeral  types  of 
as  long  as  each  type  i.s  within  the 
ilesign  criteria  of  the  feed  .sy.stem.  the 
(•ombustion  chamber  and  any 
downstream  pollution  control  deyice 
Hnsponsn:  The  EPA  di.sagrees  with  ’ 
llio.se  (.ommenters  que.stioning  the 
|•ul(!vance  of  what  fuels  comhu.stion 
"I" ts  ani  (  esigiKul  to  burn  in  the  context 
(  I  till.  I(.gitimacy  criteria.  If  a  NUSM 
( ()(;s  not  contain  contaminants  at  leyels 
bat  are  (;oni,)arable  to  or  lower  than 
tho.se  ound  m  any  traditional  fuel  that 
a  (.omhiKstion  unit  could  burn,  then  it 

if  the  NUSM  were  combusted.  Whether 
(jontammants  in  the.se  cases  would  he 
(le.s  royed  or  di.scarded  through  releases 
to  the  air,  they  could  not  he  considered 
tl  ^  lagitimate  fuel  and 

10  NUSM  would  he  considered  a  solid 
was  e  when  u.sed  as  a  fuel  in  that 
combustion  unit.*’- 
Tberiyeson  we  analyze  what  a  unit  i.s 
d(..signed  to  burn  i.s  to  decide  the 
traditional  fuel(.s)  to  which 
"oiitaminants  should  be  compared  This 

""i"pari.soni.sthenu.seda.sanaidto  ' 

decide  whether  the  NffSM  is  heinu 
legitimately  u.sed  as  a  fuel  or  whether 
cxce.ss  contaminants  .show  that  the 
"irmng  i.s  waste  treatment.  If  a  facility 
compared  contaminants  to  a  traditional 
tuo  it  cannot  burn  and  that  fuel  is 
a  facility 

then  be  able  to  burn  excessiye  leyels  of 
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waste  components  in  NHSMs  as  a 
iniuins  of  di.scard.  Regardless  of  any  fuel 
value  in  the  material,  it  woidd  Ik;  a 
wast(!. 

Once  this  conce|)t  is  established, 
cm  tain  factors  an;  r(;levanl  to  how  wi; 
d(;cide  what  a  facility  is  designed  to 
Inirn.  The  ability  to  burn  a  fin;!  in  a 
combustion  unit  does  have  a  basic  .set  of 
n;(inirements.  tbe  most  basic  of  which  is 
lM;ing  able  to  get  the  material  into  the 
comimstion  unit.  The  agency  reaffirms 
in  today’s  final  rule  its  interpretation 
from  the  propo.sal  that  to  hi;  able  to  burn 
NIISMs.  a  combustion  unit  should  also 
Im;  able  to  ensure  the  material  is  well 
mixed  and  maintain  tem])eratnres 
within  unit  specifications.  Without 
the.se  basic  limits,  there  would  be  no 
|)oint  in  distinguishing  between  fuels  a 
unit  is  or  is  not  “designed  to  burn.”  and 
every  combustion  unit  would  be 
considered  “designed  to  burn"  any 
combustible  material,  (dearly,  that  is  not 
the  agency's  intent.  As  illustrated  by 
one  of  the  commenters.  when  a  unit 
cannot  burn  a  fuel  according  to  its  own 
design  specifications,  excess  air 
pollutants  form  and  are  likely  to  bi; 
di.scard(;d  as  emi.ssions.  Thus,  the 
agency  acknowledges  that  whether  or 
not  a  NHSM  is  a  waste  may  dejnind  on 
the  unit  Inirning  the  material. 

(/ommen/;  One  commenter  ask(;d  for 
clarification  on  the  issue  of  unit 
modifications.  If  a  boiler  hyj)othetically 
could  Ih;  modified  in  any  way  to 
combust  a  different  traditional  fuel,  the 
commenter  noted,  then  a  comparison  to 
that  fuel  shoidd  be  permissible  to 
demonstrate  that  the  NlkSM  is  not  a 
wast(;. 

Rrspoiisfi:  The  EFA  disagrees  with 
this  comment.  As  long  as  the 
modification  remains  hy])othetical  in 
nature,  it  .stands  to  reason  that  the  unit 
cannot  yet  burn  the  additional 
traditional  fuel  and  the  only  reason  it  is 
comparing  a  NHSM  to  the  dirtier  fuel  is 
to  allow  more  waste  input  into  the 
combustion  unit.  However,  if  the  unit  is 
actually  modified  to  accejjt  additional 
types  of  traditional  fuels,  then  the 
owner  or  operator  of  the  combustion 
unit  can  consid(;r  those  traditional  fuels 
in  evaluating  the  NHSM  for  the 
contaminant  legitimacy  criterion.  In  this 
situation,  such  behavior  shows  that  the 
combustor  is  serious  about  burning  the 
other  fuel  and  is  willing  to  make  the 
investment  so  that  it  can  be  burned 
properly  instead  of  simpiv  trying  to  gain 
comparison  to  a  dirtier  material. 

(Jorniuent:  In  the  j)ro])o.sed  rule.  EFA 
sj)ei:ificallv  addr(;ssed  u.sed  oil  stating; 
“ll.sed  oil  is  a  .special  case  and  does  not 
need  to  undergo  the  contaminant 
comjjarison.  If  it  meets  the 
specifications  in  40  CFR  279.1 1 .  it  is  a 


traditional  fuel.  If  it  do(;s  not  meet  the 
specifications  (i.e.,  it  is  “off-sj)ec”  oil), 
it  is  a  .solid  waste  under  the  2011  NHSM 
final  rule.”  70  ER  00401,  In.  44.  Some 
commenters  argu(;d  that  off-s])(;c  usetl 
oil  fuel,  howev(!r.  could  satisfy  all  of 
EFA's  legitimacy  crit(;ria,  including  a 
contaminant  comi)ari.son  with  coal,  a 
traditit)nal  fuel.  Thus,  if  a  combustion 
unit  is  “d(;sign(;d  to  burn”  both  coal  and 
oil.  the  facility  should  be  abb;  to  us(; 
coal  as  the  traditional  fuel  for  the 
pur])oses  of  determining  whether  the 
contaminants  an;  comi)arable — (;v(;n 
when  the  NHSM  at  issue  is  off-s|)(;c 
used  oil.  as  defined  in  40  (lER  279.11. 

/fe.spon.se;  Tin;  Agency  agr(;es  with  the 
commenter  that  contaminants  in  off- 
sp(;c  used  oil  burn(;d  for  en(;rgy  recovery 
in  facilities  that  are  design(;d  to  burn 
coal  may  b(;  comj)ared  to  coal  for 
puri)oses  of  d(;termining  whether  the 
off-s|)ec  u.sed  oil  is  a  wa.ste  or  non-waste 
j)roduct  fuel.  Accordinglv,  for  ])urposes 
of  wa.st e/non-waste  det(;rminations.  coal 
or  oil,  including  on-spec  u.sed  oil  can  be 
ust;d  as  the  traditional  fuel  identified  for 
comparison  of  contaminants  to  me(;t  the 
l(;gitimac,y  crit(;rion  for  units  designed 
to  burn  both  fu(;ls.  .Some  combustion 
units  are  design(;d  to  burn  multi])l(; 
fuels,  such  as  both  coal  and  oil. 
including  on-spec  us(;d  oil.  Diufer  th(;.s(; 
circum.stances.  the  Agency  agr(;es  that 
the  rules  allow  tlu;  comparison  of 
contaminant  levels  to  (;ither  traditional 
fuel.  That  is,  to  lx;  designated  as  a  non- 
waste.  the  off-spec  used  oil  contaminant 
levels  must  be  com])arable  to  or  low(;r 
than  coal  wlnai  coal  is  tlu;  traditional 
fuel  usi;d  for  comparison. 

EFA  no  longer  finds,  as  stat(;d  in 
Footnote  44  of  the  ])ro|)osed  ruh;.  that 
off-spec  u.sed  oil  is  always  a  waste  for 
facilities  that  are  designed  to  burn  coal. 
Off-spec  used  oil  continues  to  be  a 
waste,  however,  for  facilities  that  are  not 
designed  to  burn  coal  because  off-spec 
used  oil  contains  contaminant  l(;vels 
that  are  not  comparable  to  on-s]u;c  used 
oil.  EFA  also  notes  that  in  the  preamble 
to  the  March  2011  ride  (]).  l.'i.'jOO),  the 
Agency  s])(;cifically  rejected  the 
comjiari.son  of  off-s])ecification  used  oil 
contaminants  to  coal.  That  discussion, 
however,  was  in  the  context  of  a  general 
contaminant  compari.son  for  units  that 
burn  only  fiu;!  oil.  (xial  may  not  bi;  tlu; 
conijiari.son  material  for  all  off- 
s|)ecification  used  oil,  but  oidy  for  those 
facilities  that  are  designed  to  burn  coal 
as  ])rovid(;d  in  tlu;  definition  of  this 
rule.  Finally,  wi;  want  to  make  clear  that 
EFA  has  not  modified  the  part  279 
regulations  for  management  of  u.sed  oil, 
and  thus,  burning  of  off-.s]u;c  used  oil 
for  energy  recovery  is  still  subject  to 
those  rules,  including  tlu;  re(|uirement 
that  off-sj)ec  used  oil  can  only  be 


burned  in  certain  units  (see  40  (d'^R 
279.01  (a)).*'* 

(/ommen/:  (’.ommenters  argue  that  the 
EFA  has  not  adeipiately  addres.sed  how 
units  d(;signed  to  burn  only  NlkSMs  are 
to  coinjily  with  the  contaminant 
legitimacy  criterion.  The  commenters 
explained  that,  under  tlu;  rule  structure 
as  i)ro])osed,  a  NlhSM  may  lu;  classified 
as  a  waste  simply  due  to  a  lack  of  a 
traditional  fuel  for  comiiarison 
purjUKses.  (kunments  acknowledge  that 
the  agency  discussed  the  issue  in  the 
l)reambh;  to  the  jiroposed  ruh;  but  the 
conmu;nter.s  disagree  that  the  di.scussion 
provided  any  solution.  Finally, 
commenters  specifically  requested  that 
tlu;  EFA  acknowledge  tlu;  fact  that  a 
combustor  designed  for  a  particular 
NH.SM  fuel  is  dispositive  that  the 
NlkSM  is  being  legitimately  burned  for 
(;nergy  r(;covery. 

lU^spunse:  Tlu;  EFA  di.sagrees  with  the 
assertion  that  the  agency  has  failed  to 
])rovide  a  solution  for  units  designed 
oidy  to  burn  NH.SMs.  'I’he  EFA  also 
disagrees  with  the  a.ssertion  made  by 
commenters  that  the  fact  that  a 
combustor  has  designed  a  combustion 
unit  for  a  particular  NH.SM  fuel  is 
dispositive  that  the  NH.SM  is  b(;ing 
legitimately  burned  for  energy  recovery. 

Tlu;  liFA  acknowledges  and  is  aware 
of  units  built  si)ecifically  to  burn 
NH.SMs.  One  examph;  is  facilities  built 
to  burn  resinated  wood.  The  EFA  notes 
that  units  built  to  burn  such  NH.SMs  are 
likely  to  lu;  abh;  to  burn  similar 
traditional  fuels.  Using  tlu;  examph;  of 
units  built  to  burn  r(;sinated  wood,  tlu; 
EFA  considers  it  reasonable  to  assume 
that  the.si;  units  could  also  burn  clean 
wood  and.  therefore,  could  make 
comparisons  to  that  traditional  fuel.  The 
agency  also  notes  that  it  is  not  aware  of 
any  unit.s — and  commenters  have  not 
identified  any  such  unit.s — that  can  burn 
only  NH.SMs! 

The  EFA  has  nonethele.ss  jnovided 
what  it  considers  to  be  a  reasonable 
.solution.  As  explained  in  the  preamble 
to  the  propo.sed  rule,  the  EFA  advises 
combustors  faced  with  such  a  situation 
to  compare  solid  NH.SMs  to  solid 
traditional  fuels,  such  as  coal  or 
biomass,  liiiuid  NH.SMs  to  liquid 


()lt-si)(!(:ili(:iili()n  used  oil  ciiii  oiilv  l)c!  luii  iuul 
in  till!  Iblloivins  typos  of  units:  (1 )  Industriid 
luriuiciis.  iis  (l(!iin(!d  in  4f)  CI'R  2f)l).U):  (2)  tlio 
lollo\vin<>  lioilois.  as  dorinod  in  4t)  (l-'K  2t)t).U) — 
industrial  lioilors  locatod  on  tlii!  site  ota  laoilitv 
onj’a'iod  in  a  inauulaclurinf’  procoss  wlioro 
sulistancos  are  ti'anslormod  into  now  products, 
including  tho  coinponont  parts  ot  iiroducts.  Iiy 
inoclianical  orchoinical  proc(!ss(!S.  utility  lioilors 
used  to  produco  oloctric  power,  steam,  heated  or 
cooled  air.  or  other  {lases  or  fluids  lor  sale,  and  used 
oil  fired  space  heaters  provided  that  the  hurner 
meets  the  provisions  of  4t)  (l-’K  27!).2;i;  and  (ii) 
ha/ardous  waste  incinerators  suhject  to  rej;ulalion 
under  siihjiart  O  of  41)  (IKK  parts  2fi4  or  2li.'). 
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traditional  fuels,  such  as  oil.  and 
gaseous  NllSMs  to  gaseous  traditional 
fuels,  such  as  natural  gas.'*'  In  light  of 
the  explanation  of  “designtul  to  hum” 
codified  in  the  final  contaminant 
legitimacy  criterion,  as  well  as  induslrv 
comments  that  many  combustion  units 
can  hum  multiple  ty])es  of  fuel,  the 
ag(!ncy  helitives  that  its  suggested 
a])])roach  adtuiuately  address(!s  the 
issue. 

Finally,  the  EPA  acknowledges  that 
combustion  units  can  and  have  been 
designed  s])ecifically  to  burn  NllSMs 
and  that  such  units  can  recover  energv. 
The  agency  notes,  however,  that  ])ersons 
can  and  have  also  designed  incinerators 
to  dispose  of  certain  waste  materials  and 
that  such  units  can  also  recover  energy. 
The  agency,  therefon;.  does  not  consider 
it  dispositive  that  if  combustion  units 
are  designed  to  burn  a  sjiecific  material, 
that  material  mn.st  he  a  legitimate  non- 
waste  fuel. 

(1.  (iontaminant  Comjjarisons  Allowed 

The  pro]K)S(!d  revision  to  the 
contaminant  legitimacv  criterion  for 
NllSMs  used  as  a  fuel  included  the 
following  statement:  “In  t:omparing 
contaminants  between  traditional  fuel(s) 
and  a  non-hazardous  secondary 
material,  persons  can  use  ranges  of 
traditional  fuel  contaminant  levels 
compiled  from  national  surveys,  as  well 
as  contaminant  level  data  from  the 
specific  traditional  fuel  being  replaced.” 
The  March  2011  final  rule  did  not 
discuss  the  use  of  ranges  when 
(jvaluating  contaminant  data,  nor  did  it 
discuss  the  use  of  traditional  fuel  data 
Iroin  national  surveys. 

The  December  2011  propo.sed  rule 
included  these  concepts  to  clarify  that 
persons  are  ncjt  retjuired  to  adhere  to  a 
single  comjjarison  methodology,  nor  are 
they  required  to  coinjiare  contaminants 
in  their  NllSMs  to  contaminants  in  the 
specific  traditional  fuel  source  they 
burn  (or  would  otherwise  burn).  In  both 
instances,  the  additional  language 
c:larifies,  hut  does  not  change  the  intent, 
of  the  March  2011  final  rule. 

Regardless  of  the  specific 
methodology  chosen,  a  comparison  will 
have  to  he  made  for  each  contaminant 
or  group  of  contaminants  between  the 
NHSM  and  a  traditional  fuel  or 
traditional  fuel  groiqj.  (Generators  or 
combustors  can  use  either  traditional 
fuel  data  collected  by  the  ERA  or  their 
own  data  for  traditional  fuel  comj)arison 
values.'*'’  (Generators  or  combustors  are 


7(i  l'R«()4Hl. 

'•■■'I  Ik!  M’A  inainluiiis  an  Nll.SM  Wdi  paf’c  will) 
cuinail  iiitbi'iiialidi)  on  contaminant  Icwols  in 
tiaclitional  I'nols.  oxainplos  of  lositimacy 
(lolorminiitions.  and  ollior  inlormalion  at  hlli):// 
nww.rpa.gov/epiiWdsln/nonlKiz/dnline/iiulax. 


ritsponsihle,  however,  for  providing 
NHSM  com])ari.son  values  in  c:ases 
where  te.sting  is  conducted.  Exain])les  of 
acceptable  NH.SM  data  could  include 
both  laboratory  test  ntsults  from  a 
s))ecific  generator  or  combustor  and 
industry-recognized  viilues  provided  hv 
a  national  trade  organization. 

(Given  dtita  for  a  |)arlicuhtr  traditional 
fuel,  the  ERA  noted  in  the  proposal  that 
many  comhu.stors  would  choose  to  htise 
the  tradilioiKiI  fuel  com])arison  value  on 
the  upper  end  of  its  statistical  range  and 
that  this  approach  was  reasonable. 
Anything  less  could  result  in 
“traditional  fuel”  samples  being 
considered  .solid  waste  if  burned  in  the 
very  combustion  units  designed  to  burn 
them.  This  was  not  the  agency’s  intent 
in  the  March  201 1  final  rule.'*'*  (Given 
that  selection  (i.e.,  the  range  for 
traditional  fuel  contaminant  values),  the 
agency  noted  that  accej)tahle  NHSM 
comj)ari.son  values  would  include  the 
upper  end  of  a  .stati.stical  range,  a 
c.alculation  involving  the  mean  and 
standiird  deviation  or  perhaps  a  single 
data  point  in  situations  where  data  are 
limited.  Tlu;  propo.sal  reasoned  that  it 
would  not  he  a])])ropriat(!  to  coini)are  an 
average  NHSM  t:ontaminant  vtilue  to  the 
high  end  of  a  traditional  fuel  range,  as 
the  exi.stence  of  an  average  im|)lies 
multiple  data  points  fntm  which  a  more 
suitable  .statistic  (e.g.,  range  or  standard 
deviation)  could  have  been  calculated. 

If  each  NHSM  comparison  value  is 
comparable  to  or  lower  than  its 
corresponding  traditional  fuel  value,  the 
material  would  he  considered  to  meet 
the  contaminant  legitiniiicy  criterion. 

An  initial  as.sessment  would  not  need  to 
he  repeated,  explained  the  propo.sal, 
])rovided  the  facility  continues  to 
operate  in  the  same  manner  and  use  the 
same  ty])e  of  NHSMs  as  when  the 
original  assessment  was  made. 

Despite  presenting  several  apjiroaches 
for  calculating  NHSM  comparison 
values,  such  as  the  upper  end  of  a 
statistical  range  or  a  calculation 
involving  the  mean  and  standard 
deviation,  the  propo.sal  did  not  jjreclude 
other  reasonable  methodologies.  In  the 
context  of  an  inspection  or  enforc;ement 
action,  the  agency  will  evaluate  the 
apj)roj)riatene.s.s  of  alternative 
methodologies  and  data  sources  on  a 
ca.se-hy-case  basis  when  determining 
whether  the  contaminant  legitimacy 
criterion  has  been  met. 

The  ERA  noted  in  the  j)ropo.sal  that 
contaminant  te.sting  is  not  ntquired  and 
that  ju’oce.ss  knowledge  may  he 


'’''Tri)(lili()iii)l  liiols.  a.s  (lolliiiui  in  *5  241.2.  aro  not 
ri!Ciiii](!(l  to  im!(!t  llio  lo^itiinacy  critoiia.  anti  lliis 
staiiiario  is  only  nsiitl  to  oxplain  llii;  lo{;ii:  Itoliinil 
hasing  <1  liiitlitional  rnnl  coinptirison  valno  on  llio 
n|)|)oi'nn(l  of  a  statisliciil  I'an^n. 


sufficient  for  particular  contaminants  in 
particular  NHSMs.  Even  when 
analytical  te.sting  is  not  necessary,  the 
era’s  regulations  governing 
recordkeeping  for  units  subject  to 
emissions  .standards  for  boilers  and 
process  heaters  issued  pursuant  to  (GAA 
.section  112  recpiire  keeping  a  record  to 
document  the  basis  of  non-waste 
determinations  under  the  jiart  241 
c;riteria  (including  the  contaminant 
legitimacy  criteria).  .See  40  (GFR  40  (GER 
0:1.1 122.'5(c)(2)(ii)  for  area  source  boilers 
and  40  (GFR  40  (GFR  0:i.7.'5.5.5(d)(2)  for 
major  source  boilers. 

The  ERA  believes  that  the  comments 
have  not  changed  the  basis  for  its 
decision  to  allow  the  use  of  ranges  and 
surveys  of  traditional  fuel  contaminant 
levels.  Nor  have  comments  changed  the 
agency’s  position  that  similar  traditional 
fuels  may  he  grouped  for  comparison 
|)urpo.se.s  and  that  te.sting  is  not  required 
in  all  cases.  Thus,  the  ERA  is  ailopting 
the  retisoning  from  the  proj)osal  and 
adju.sting  the  contaminant  legitimacy 
criterion  accordingly  for  NH.SM  used  as 
a  fuel. 

'I’he  ERA  has  decided,  however,  to 
make  a  modification  to  the  regulatory 
language  of  the  December  2011 
pro])o.sed  rule  ha.sed  on  comments 
received.  'I’he  final  criterion  issued 
today  includes  additional  language 
clarifying  the  api)ropriate  use  of  ranges 
when  making  contaminant  com])arisons 
between  NH.SMs  and  traditional  fuels. 
(Gonsistent  with  the  rationale  provided 
in  the  preamble  to  the  propo.sed  rule, 
additional  language  now  stales  that  in 
order  to  use  the  full  range  of 
contaminant  values  in  traditional  fuels, 
persons  should  also  acc;ount  for  the 
variability  in  NH.SM  contaminant  levels. 
Any  additional  reasoning  for  finalizing 
the  revision  with  or  without  suggestecl 
modifications  is  described  in  the 
resjjonses  to  comments  below. 

Comment:  Indu.stry  comments 
supported  the  propo.sed  changes 
expressly  allowing  the  u.se  of  ranges  and 
national  surveys  of  traditional  fuel  data, 
as  did  one  state  comment.  One 
commenter  stated  that  these  changes 
provide  a  more  practical  approach  to 
meeting  the  contaminant  legitimacy 
criterion  th.it  recognizes  the  inherent 
variation  of  contaminants  in  NH.SMs 
and  traditional  fuels.  .Several 
commenters  supported  the  u.se  of  ranges 
by  repeating  the  ERA’s  rationale  from 
the  propo.sal  that  using  anything  lower 
would  logically  result  in  a 
determination  that  some  traditional 
fuels  should  not  he  burned  in 
combustion  units  designed  to  burn 
tho.se  fuels.  Another  commenter  stated 
that  the.se  clarifications  describe 
appropriate  methods  of  handling  data 
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that  are  naturally  variable  and  will 
ixisnlt  in  fewer  non-waste  materials 
Iniing  arbitrarily  identified  as  wastes. 

Rnvironinental  grouj)s  oppo.sed  the 
use  of  ranges  to  evaluate  contaminants. 
exj)ressing  concern  that  (iitD  wood 
contaminant  levels  would  he  comjjanul 
to  the  highest  contaminant  levels  for 
coal.  These  commenters  suggcisted  that 
averages  or  imulians  he  used  instead. 

I{iis})()iisa:  Hased  on  our  review  of  the 
comments  received,  the  FPA  is  retaining 
the  approach  outlined  in  the  projjo.sed 
rule  to  expressly  allow  the  use  of  ranges 
and  traditional  fuel  data  from  national 
surveys.  As  di.scussed  in  the  pro])o.sed 
rule,  the  EFA  considers  it  niasonahle  to 
allow  combustors  to  use  the  range  of 
contaminant  levels  pre.sent  in 
traditional  fuels  because  anything  le.ss 
could  result  in  "traditional  fuel" 

.samj)les  being  considered  solid  wa.ste  if 
Inirned  in  the  very  comhu.stion  units 
designed  to  burn  them.  For  this  rea.son. 
the  agency  disagnuis  with  comments 
.stating  that  combustors  should  he 
limited  to  n.si!  of  the  avc'ragt;  or  median 
concentrations. 

The  HFA  acknowledges  that  the 
revisions  adopted  as  final  in  todav's  rnh; 
would  allow  (18:1)  wood  contaminant 
l(*vels  to  1m!  compared  to  the  highest 
contaminant  levcds  for  coal.  The 
comimmters  do  not  specifv.  howev(!r. 
what  (Xl)  wood  contaminant  levels 
(averag(!S  or  ranges)  tluiv  an;  concerned 
would  he  comi)an!d  to  the  highest  Imels 
in  coal.  The  agimcy  points  out  that  the 
propo.sed  revisions  were  not  intcMided  to 
allow  average  (18:1)  wood  contaminant 
levels  to  he  companul  to  the  highest 
lev(!ls  in  coal.  In  light  of  the  concerns 
expressed  hy  the.se  comment(;r.s,  the 
Id’A  has  modihed  the  pro])os(!d 
language  to  provide  additional 
assurance  that  such  av(!rage-to- 
maximum  com|)arisons.  which  the 
agency  has  already  d(!t(!rmined  are 
inappro|)riate.  will  not  he  allowed 
under  today’s  final  ruU;.  The  EFA  has 
decided  that  such  com|)arisons  an; 
inapprojjriate  because,  following  the 
logic  stated  in  the  March  2011  final  ruh;, 
average-to-maximum  comparisons  do 
not  (hmionstrate  that  contaminants  in 
the.se  ca.ses  could  lx;  consid(!red  a 
normal  ])art  of  a  higitimate  fuel  and  are 
not  being  discarded.'^^ 

Today’s  final  c:nl(!rion  makes  clear 
that  the  full  range;  of  traditional  fuel 
contaminant  values  can  only  he  used  if 
|)(;r.sons  also  consider  some  measure  of 
variability  in  the  NlhSM  contannnant 
data.  This  will  help  to  ensure  that 
average  to  maximum  comparisons  will 
not  he  us(;d  to  justify  the  combustion  of 
NlhSMs  as  non-waste  fuels. 
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(jOinnunit:  Industry  e:omm(;nts 
suj)ported  the  concejet  di.scus.sed  in  the; 
proi)osed  rule  that  the  contaminant 
legitimacy  crit(;rion  does  not  reepiire  the; 
testing  of  contaminant  lev(;ls  in  NHSMs 
in  all  cases.  The  proposal  noted  that 
persons  can  instead  use  exj)ert  or 
process  knowledge  to  justify  d(;cisions 
to  rule  out  certain  con.stituents.  The 
pro])osal  akso  not(;d  that  initial 
a.ssessments  would  not  need  to  he; 
repeated,  ])rovid(;d  the  facility  continues 
to  ojjerate  in  the  same  manner  and  use; 
the  same  tyi)e  of  NlTSMs  as  when  the 
original  assessment  was  made.  One 
commenter  asked  the  EFA  to  confirm 
these  .statements,  explaining  that  this 
policy  will  result  in  fewer  NllSMs  hi;ing 
arbitrarily  identified  as  wastes.  Another 
commenter  stated  that  the  Ilexihility 
provided  by  this  policy  will  help  ensure; 
that  regulated  entities  with  varying 
levels  of  .so|)histication  can  better 
doiaiment  that  tlu;ir  NH.SMs  an;  non- 
waste  fuels. 

Environmental  groups,  on  the  other 
hand,  commented  that  the  EFA  must 
r(;(piir(;  testing  for  contaminants,  citing 
the  (;xtrem(;ly  variable  nature;  e)f  08iD 
weeeiel  as  a  ])re)hle;m.  Oe)mme;nte;rs 
e;x])re;s.se;el  e:e)nce;rn  that  a  large;  ameeunt 
e)f  material  is  going  te;  he;  ge;ne;rate;el  as 
ahanele)ne;el  anel  fe)re;e:le)se;d  lie)using  is 
te)rn  eleewn,  anel  the;  peetential  feer 
liheniting  vast  ameeunts  of  lc;ae)  and 
e)the;r  urban  te)xie:s,  te;  say  ne)thing  e)f 
ar.se;nie:  anel  e:hre)mium  from  ])re:ssure;- 
tre;ate;el  woeeel,  has  ne;ve;r  he;e;n  higher. 

H(;sf)ons(}:  Ha.sed  e)n  a  re;vie;w  of  the; 
e:e)mme;nts  re;e:e;ive;el,  the;  EFA  is 
maintaining  its  leeesitieui  that 
e:emtaminant  te;.sting  is  ne)t  re;eiinre;el  in 
all  situatie)ns.  Re;epiiriug  te;.sting  in  some 
situatieens  is  unne;e:e;ssary.  Where;  a 
NHSM  ge;ne;rate)r.  ])roe;e;ssor  e)r 
e:omhuste)r  kneews  a  e:e)ntaminanl  will 
eilhe;r  ne)t  he;  j)re;se;nl  e)r  he;  i)re;se;nt  at  a 
le;ve;l  he;le)w  that  in  the  appropriate; 
traelitional  fuel  e)r  tnielitional  pre)elue:t. 
the;  age;ne;y  he;lie;ve;s  it  is  a  reaseenahle 
and  ])rae:tie;al  j)e)lie:y  te)  alle)w  ])er.se)ns  to 
re;ly  on  e;ithe;r  ])re)e:e;ss  kneewleelge  eer 
])re;vious  testing  e)f  the;  same;  mate;rial. 

The;  age;ne:y  ne)te;s  that  the;re  will  he; 
instane;e;s  where;  te;sting  is  e:e)nelue:te;el 
and  e:e)mpari.sons  will  have;  te)  at:count 
leer  the;  variability  of  e:e)ntaminant  levels 
in  NH.SMs,  including  le;ad 
e:e)ne:e;ntratie)ns  in  08iD  weeeeel.  'rhe; 
age;ne;y  alse)  ne)te;s  that  teeelay’s  final  rule; 
eioe;s  ne)t  ediange  its  pre;vie)uslv  stateel 
])ositie)n  that  edireemateel  e:e)pj)e;r 
ar.se;nate;-tr(;ate;el  weeeeel  (OOA  woexl) 
we)ulel  like;ly  have;  e:ontaminant  le;ve;ls 
ne)t  e:omparahle;  to  traditieenal  fuels. 

(joniment:  One  e:e)mme;nte;r  re;epie;ste;el 
that  the;  EFA  e:larify  what  it  me;ans  by 
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the;  upper  end  e)f  the;  statistie:al  range. 
Citing  the;  EFA’s  state;me;nt  in  the; 
pre)|)e).sal  that  “it  make;s  sen.se;  to  base;  the 
traelitional  fuel  e:e)m])ari.se)n  een  the 
upper  e;nel  e)f  the  statistie:al  range;,’’ the; 
ceemmenter  asked  for  e'.onfirmatieui  that 
the;  maximum  values  in  the;  traelitional 
fuel  data  .se;t  e:an  he;  useel  lor  e;ompari.se)n 
with  a  NHSM  sine:e;  all  elata 
e;e)rre;sj)onding  te)  the;  traelitie)nal  fuel  are; 
valid  fe)r  e:e)m])arise)n,  ne)t  just  value;s 
that  are;  helow  some;  arhitrarilv 
d(;te;rmine;el  statistie;al  ])arame;te;r. 

ncspoiisa:  The;  weerei  ‘ranges’  in  the; 
pre)pe).se;el  e:e)ntaminant  le;gitimacy 
e:rite;rie)n  has  been  changeel  to  ‘the;  full 
range’  in  the;  final  crite;rie)n  issueel  te)elav. 
This  term  more;  e:le;arly  inelie:ate;.s  the 
agenew’s  inte;nt  to  ineduele;  all  true;  values 
in  he;twe;e;n  the  minimum  anel  the 
maximum. 

The  age;ne;y  has  also  .separateel  the 
e:one;epts  of  ranges  anel  traditional  fue;l 
survey  elata  in  the  re;gidate)rv  language; 
in  orele;)’  to  make;  the;  e;riterie)n  me)re; 
transparent.  The;  pertinent  re;gidatory 
te;xt  in  teeelay’s  final  rule;  reaels  as 
fe)llows:  "In  e:e)m])aring  e;ontaminants 
he;twe;e;n  traelitieenal  fu(;l(.s)  anel  a  ne)n- 
hazardous  se;ce)nelarv  mate;rial,  pe;rse)ns 
e:an  use;  data  feer  traelitional  fuel 
contaminant  leve;ls  e:e)m])ile;d  from 
natieenal  surveys,  as  well  as  e:ontaminant 
le;ve;l  elat.i  from  the;  .spe;e:ifie:  traditieenal 
fue;l  he;ing  replae:e;el.  To  ae;e:ount  for 
natural  variability  in  eieenlaminant 
le;ve;ls,  persons  e:an  use;  the;  full  range;  e)f 
traelitie)nal  fuel  e:e)nlaminant  le;ve;ls. 
l)roviele;el  sue:h  e:om])arise)ns  also 
e:e)nsiele;r  variability  in  ne)n-hazarele)us 
se;ce)nelary  mate;riai  e;ontaminant  le;ve;ls.’’ 

C’e)))/)Uf.’/7/;  .Several  e;e)mme;nte;rs  ne)te;d 
that  the  agency  pre)])e)se;el  te)  allow  the; 
use  e)f  "national”  surveys  of  traelitional 
fue;l  elata  in  the;  pre)pe).se;el  e:e)ntaminant 
le;gitimae;y  e:rite;rie)n  anel  inedueleel 
.several  internatieenal  elata  ,soure:e;s  in  its 
"Ceentaminant  Ce)ne:e;ntratie)n.s  in 
Traelitional  Fuels:  Tables  lor 
Ce)m])ari.se)n”  ele)e;ume;nt.~‘’  .Se;ve;ral 
e:e)mme;nte;rs  asked  that  the  weerel 
‘iiiitieenal’  he;  reaneeveel  fre)m  the 
e:e)ntaminant  le;gitimae:y  e;rite;rie)n.  Other 
e:e)mnie;n1e;r.s  askeel  that  the;  EFA  either 
re;me)ve;  the;  weerel  ‘natieenal’  e)r  e:larify 
that  inte;rnatie)nal  elata  anel  surveys  freem 
e)the;r  natieens  are;  alse)  ae:e:e;j)tahle;  elata 
.se)ure:e;s. 

linsponsa:  The;  I'iFA  has  re;taine;el  the; 
pre)])e)seel  language,  ine:lueling  the;  worel 
‘‘natie)n;il,”  whie:h  e;x])re;.s.slv  alleews 
natieenal  survevs  e)f  traelitie)nid  fuel  elata 
te)  he;  use;ei  in  e:e)ntaminant  e:e)mpari.se)ns 
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or  NUSMs  used  ns  n  fuel  in  cuiulnistion 
milts.  A  staleinonl  that  national  snrvnvs 
can  l)(!  used  does  not  procindi!  the  use 
of  apinopriate  international  data.  In  fact, 
as  the  connnenters  recognize,  the  KPA 
included  ,sev(!ral  international  sources 
m  Its  analysis  oftraditional  fuels.  These 
international  .sources  were  liiniti'd 
liowever.  to  situations  where  no  da’ta  or 
minimal  data  could  he  found  from 
national  sources  or  the  agency  liad  no 
roa.son  to  heli(;ve  that  data  from  national 
sources  would  he  significantlv  different. 
At  issue  is  whether  the  data  are 
ropre.senfative  oftraditional  fuels  that 
an;  purchased  and  burned  at  operating 
milcrs  in  tlie  United  States.  The  agency 
lias  decided  that  it  is  reasonable  to 
assuine  that  national  suryeys  of 
traditional  fuels  contain  information 
aliout  fuels  purchased  and  burned  at 
operating  boilers  in  the  United  States. 

(comment:  tine  commenter  argued 
that  the  traditional  fuel  database 

In.  tl,„  |.:|.A  shoulcl  i,u:l,Kl„  ih<, 
iioUS  (,oal  data  from  not  only  tin; 

United  States  hut  also  from  around  the 
world  hecan.se  fho.se  fuels  are  currently 


lUjsponsH:  The  t-PA  has  maintained  its 
decision  not  to  reference  the  USUS 
UOAl.qUAf.  database  in  its  traditional 
fuel  contaminant  tables,  ft  is  the 
agency’s  imder.standing  that  the 
(.OAhQUAf.  datahasi;  contains  trace 
metal  analyses  for  coal  and  associated 
rocks  taken  directly  from  coal  beds 
throughout  the  United  States  and  that 
not  all  of  the.se  coal  beds  an;  curr(;ntly 
being  mined.  It  is  also  the  agency's  ' 
im(ier.standing  that  as-mined  coal 
typically  und(;rgoe.s  a  series  of 
proc:e.s.sing  steps,  including  crushino 
screening,  washing  and  jihysical 
separation  techniques  to  remoye  rock 
and  other  impurities  jjrior  to  being 
blended  into  clean,  graded  and  uniform 
eoal  products  suitable  for  u.se  in 
commercial  boilers.' • 

In  conyjarison,  the  HPA  contaminant 
tallies  niferenced  by  connnenters  are 
l)as(;d  largely  on  a  compr(;h(;nsiye 
data.set  that  contains  ajipro.ximately 
.12,000  records  of  pre-combustion 
contaminant  analy.s(;,s  iierformed  on 
coal,  wood,  hioma.ss  and  fuel  oil 
samples  that  were  actually  used  as  fuel 
at  lioilers  acro.ss  the  country.  'I’hus,  the 
agency  has  decided  that  the  KPA  data.set 
IS  more  rejnesentatiye  of  contaminant 
leyels  in  coal  actually  burned  at 
(iperating  boilers  than  the  (X)Al.QUAL 
database;.  As  a  r(;sult.  the;  EPA  has 
deciel(;el  not  to  u.se;  the;  COALQUAL 

.SpoiRlil,  l.c.  .Syiiihoiic  Fiail.s  tlaiulhock-  ' 
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>n  elatahase  in  ileye;le)j)ing  the  table;.s  peisteel 
.  s  em  t he;  <igene:y’.s  VVe;l)  site. 

We  wemlel  also  imte  that  the;  ele;e;isie)n 
e;t,  not  te;  n.se  US(kS  elata  is  e:e)n.si.sfe;nt  with 
tlie  agenew’s  iieisitiem  that  preielue.f  fuel 
oils,  a.s  opj)e).se;el  to  yirgin  eaiiele  oil, 
ie;  slioulel  he  me;asure;el  feir  purjieiseis  of 
contaminant  tamiparisons.  A.s  stateiel  in 
r  tlie;  pre)pe).se;el  rule,  ne;ilhe;r  unrefine;el 
cruele;  eiil  neir  gee.seiline;  is  lypie;ally 
nirneel  in  eieimhu.stion  units  re;gulate'd 
il  by  (,AA  ,se;e:tie)n.s  1  12  anel  120.  Similarly 
t.  a.s-mine;d  exial  is  not  fypie.ally  l)urne;el  in’ 
comhustion  units  re;gulafe;d  by  CAA 

.se;e:tiem.s  112  anel  120. 

Comment:  One  cemnnenter  sugg(;sted 
that  leir  e;ae:h  cemtamimmt  eir  grouj)  eif 
cemtaminants.  either  the;  UCT  of  the; 
ine;an  at  a  00  pe;re;enf  confielence  leyel  eir 

f  '^nuick^*  ^  exmfieiene.e  leyel 

foi  NHSMs  exnilel  he;  compeireel  to  the 
maximum  yahie  for  the  appropriate 
traelitional  fuel. 

/fe.s/ion.se.-  Fir.st,  we  woulel  neite  that  in 
the;  iireamhle  te;  the  re;e:e;nt  propexsed 
rule,  the;  EPA  ineliceite;el  that  when 
compare;el  tei  the  full  range;  of 
imntaminanfs  in  traelitiemal  fuels, 
suitable  me;ii.sure;.s  eif  Nl  ISM 
contaminants  woulel  ine:luele;  the;  unne;]- 
mul  of  a  statistie.-al  range,  a  e;ale;ulation 
inyolying  the;  me;an  anel  stanelarel 
deiyiation  or  peirhaps  a  single  elata  peiint 
in  sitmitiems  where  elata  are;  limited  The' 
agonew  al.se)  noteel  that  the;  eli.seai.ssion  in 
the  pre;;mihle;  ehel  ne)t  pre;cluele;  “e)the;r 
re;ii.se)nable;  me;the)ele)le)gie;.s." 

With  re;.spe;e:t  to  the;  .spe;e:ifie: 
appre)ae:he;.s  .sugge;.sfeel  by  the 
connnenters,  the;  EPA  agre;e;.s  with  the; 
appre)ae:h  of  eannparing  the;  UPL  at  a  00 
pore.ent  ce)nfiele;ne:e  le;yel  leir  e;ae:h  ! 

•  ceintaminants  ! 

in  NUSMs  to  the  maxinmm  yalue;  feir  ! 
e;ae;h  cemtcimincint  eir  gremp  e)f  ' 

(.ontaminants  in  the;  appreipriate;  * 

traelitional  fuel.  Spe;e:ifically.  the  UPL  is 

an  indie:ator  of  what  a  future  I 

"f  ‘context  a 

ol  NHSM  eamtaminant  leyels.  the;  UPL 
taken  at  a  00  pe;re:e;nt  confielenea;  leyel 
we)idel  yielel  a  mnnhe;r.  anel  a  e.-ennhusteir  c 
coulel  he;  e;onfide;nt  that  00  pe;re;e;nt  of  the;  v 
time;,  the;  ne;xt  me;a.sured  exintaminant  f 

level  wemlel  be;  at  eir  heleiw  that  numl)e;r.  c^ 
Uu;  U1  L  earns! ele;r.s  heith  the;  yariahility  f- 
of  the;  eamtannnant  elistributiem  anel  the;  fj 
nne;e;rt;nnty  surrouneling  w-hat  the;  true;  d, 
me;an  is.  The;  e.omment  .sugge;.sfe;el  taking  1,, 
<1  maximum  y;due;  for  traelitieimil  fuel  t 

contannnant  le;ye;ls  anel  eamiparing  it  te)  N 
he;  U1  L  at  a  00  pe;re;ent  eamfielenea;  d, 

ovel.  Ih;cau.se;  heith  metrieis  aeaanmt  for  u‘ 
Oh;  yariahility  pre.sent  in  e;ontaminant 
distnhntions.  the;  EPA  weiulel  con.siele;r  e)i 

tins  aj)proae;h  tei  he  a  re;a.sonal)le;  1„ 

nie;thoele)logy.  . 
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ed  The;  El^A  eloes  neit  agre;e;,  heiweyer. 

willi  an  apjireiach  of  using  the;  UCI  of 
;;  niean.  That  is.  the;  UUL  of  the;  me;an. 

iogarelle;.s.s  e)f  the;  e;onfiele;ne;e;  leyel.  is  a 
nmasure;  eil  the;  me;an  anel  de)e;.s  neit 
iide;quate;ly  facteir  in  the;  yariahility 
pr(;se;nt  in  he)th  NUSMs  anel  traelitiemal 
tuel  cemtaniinant  le;yel.s.  The  me;trie- 
we)ulel  he;  ap])re)priate;  feir  a  me;an  to 
nie;an  e:e)m])ari.se)n.  hnt  that  is  imt  wh.it 
IIh;  comme;nter  .suggt;.ste;el.  The;  eamiment 
•  ’  ■^*'ogi-ste:d  taking  a  maximum  (whiedi 
teik(;.s  full  aelyantiige  of  the  yariahility 
pre.sent  in  traelitiemal  fuel  contaminant 
ev(;l.s)  anel  cemqiaring  it  to  a  me;an 
(wined)  igne)re;.s  the;  yariahility  pre;.sent  in 
miSM  contaminant  leyels).  the  EPA 
de)e;.s  neit  consieler  this  apjjreiach  tei  he;  a 
reii.sonahle  metheieiology. 

To  he  edear.  the  El^A  does  not  e)hie;e:t 
to  the  use  e)l  e;onfidene;e  limits.  e)r  to  the 
use  e)f  the  UCL  of  the;  me;an,  on  their 
own  grounds.  I  loweyer.  the  agene:y 
l)elieye;.s  it  is  inappreipriate  to  make  a 
ceimparisem  eit  me;an  eiontaminant  leyels 
in  NUSMs  to  imiximum  e.ontaminant 
leyels  111  traelitiemal  fuels. 

(.oninwni:  One;  e:emmieaite;r  .sngge;.ste;el 
theit  the;  EPA  alleiw  entitie;.s  to  e:ompare 
contaminants  be;twe;e;n  NUSMs  anel 
tiaelitiemal  fuels  ein  ei  peiunel  of 
contaminanls  pe;r  Htii  (lh/MM13tu)  basis 
as  the;  age;ne:y  .saiel  it  woulel  e:e)n.siele;r  in  ’ 
tlie  ])re;anihle;  eliseaissiem  tei  the;  201 1 
NUSM  Fimil  Kule;.^'* 

//e.s/mn.se;  The;  EPA  iiiainteiins  its 
positie)!!  that  a  elire;e;t  e:onij)ari.sem  eif 
leyels.  a.s  eippeiseel  te)  the; 
Ib/MMUtu  appre)ae:h,  is  the  most 
appi eepriate;  nie;eui.s  e)f  compeiring 
c.'ontaniinant  leyels.  A.s  was  neeteel  in  the' 

2011  NUSM  Final  Rule;.  he)we;ye;r.  the;  ' 

ageneiy  may  still  e;e)n.siele;r  the  Ih/MMBtii 
ai)i)re)ae;h  a.s  guidance  is  ele;yele)ped  for 
miplementation. 

2.  C:ategorie:al  Non-Wa.ste; 

De;te;rminatie)n.s  for  Sj)ecific  NUSM  Usee! 
a.s  Eiieils 

The  new  pre)yi.sion.s  at  40  UFR  241.4 
we;re;  pre)pe).se;el  te)  allow  the  El^A  te)  li.st 
cate;gorie;ally  eiertain  NUSMs  a.s  ne)n 
wa.ste;.s— whe;n  u.seel  a.s  a  fuel  in  a 
combustion  unit.  13ase;el  e)n  the.se; 
cate;ge)rie;al  non-waste  ele;te;rniinatie)n.s 
tacihtie;.s  hurning  NUSMs  that  epialify' 
tor  the;  i)royisie)n  will  ne)t  ne;ed  te) 
demonstrate;  that  the;  NUSM  niee;t.s  the; 
legiliniaeiy  criteria  e)n  a  site;-hy-.site;  heisis. 

I  lie  El  A  has  de;te;rniine;el  that  thexse; 

NUSMs  iire  e;ate;ge)rical  non-wa.ste;.s  eis 
de.se;rihe;el  anel  are;  neit  eli.se;arele;el  whe;n 
u.seel  a.s  a  fuel  in  a  exmihustiem  unit. 

Uategeirieial  nem-waste  deilerminatiems 
only  ap])ly.  heiwever.  te)  NUSMs  that  are; 
burneel  as  a  fuel  in  exmilmstiem  units  feir 
the  jnirpose  of  re;coyery  e;ne;rgy.  Burning 
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a  NIISM  fuel  in  a  combustion  unit  for 
enei-gy  recovery  assumes  a  set  of  basic 
design  nKjuirements  that  ensures  excess 
air  pollutants  are  not  formed  and 
emission  recjiuremenls  under  the  (lAA 
are  met.  As  discussed  in  section  Ill. I). 2. c 
of  this  preamble,  such  basic  design 
nupurements  include  abilities  to  load 
the  material  into  the  unit,  ensure  the 
mat(!rial  is  well  mixed  and  maintain 
temperatures  within  unit  specifications. 
For  example,  burning  a  whole  tire  in  a 
boiler  that  is  only  designed  to  burn  tires 
that  are  chijjpcul  and/or  dewired  would 
not  be  considered  a  fuel  burned  in  a 
combustion  unit  for  the  purpose  of 
recovering  energy.  The  agency  is  not 
including  specific  regulatory  text 
uigarding  this  point  since  we  believe  it 
is  understood  that  to  be  burned  for 
energy  recovery,  the  combustion  unit 
mu.st  be  able  to  burn  the  NHSM  as  a 
fuel. 

(i.  Scrap  Tires 

In  the  December  23.  2011,  NHSM 
proi)o.sed  rule,  the  FPA  ])roposed  tin; 
following  regulatory  language  under  40 
flFR  241.4  Non-Waste  Diiterminations 
for  Specific  Non-Hazardous  Secondarv 
Materials  When  ll.sed  as  a  Fuel;  “Scrap 
tires  that  are  not  discardetl  and  are 
managed  under  the  oversight  of 
established  tin;  collection  programs, 
including  tires  removcMi  from  vehicles 
and  off-s])ecification  tires.”  Further,  the 
addition  of  this  provision  (40  ('FR 
241.4(a)(1))  eliminated  the  need  for  the 
previous  .scrap  tire  ])rovision  at  40  (IFR 
241.3(b)(2)(i),"‘*  which  has  beem 
removed  and  re.served  in  today's  final 
rule.  Today's  rule  finalizes  the  jiroposed 
provision  without  changes. 

(ioinnicnt :  (.hw  commenter  stated  that, 
“in  its  latest  proposal,  ERA  eliminates 
the  need  for  scrap  tires  to  meet  its 
legitimacy  criteria  and  simply  declares 
that  scrap  tires  collected  under  an 
established  tire  collection  program  are 
not  waste  regardless  of  whetlmr  thev 
meet  the  agency’s  legitimacy  criteria.” 

liespoiisH:  The.  ERA  disagrees  with 
this  comment.  The  ERA  has  not 
eliminated  the  legitimacy  criteria  for 
scraj)  tires.  The  categorical 
d(;termination  for  .scrap  tires  (as  with  all 
the  categorical  determinations  in  this 


'•'TIk!  scrap  tir(!  pnivisioii  in  tin;  2(11 1  Nll.SM 
lliiiil  mil!  is  now  n!inovi!(i  anil  tlii!  si!C(ion  nisorviid 
in  today's  final  ruin:  "(1))  Tlu!  lollowing  non- 
lia/.ardoiis  sneondarv  inatiirials  am  not  solid  wastes 
wlion  coniliiisliid: 

(2)  'I'lu!  lollowiiif;  non-hazardoiis  siicondarv 
nialorials  that  have  not  liiHin  discarded  and  ineiit  the 
ie}>iliinacy  criteria  specified  in  para^^raph  (d)(1)  of 
this  s(H:lion  wluin  used  in  a  combustion  unit  (by  Ibi! 
generator  or  outside  the  control  of  the  generator): 

(i)  .Sera))  tires  used  in  a  combustion  unit  that  are 
removed  from  vebicles  and  managed  under  tbe 
oversight  of  establisbeii  tire  collection  |)rograms.'' 


rule)  simply  applies  the  agency’s  non- 
discard  determination,  made  in  the 
March  2011  rule  and  not  reopened  in 
this  amendment,  to  the  general  categorv 
so  that  case-by-ca.se  determinations  as  to 
legitimacy  would  not  need  to  be  niiide 
by  each  facility.  For  the  scraj)  tire 
category,  .scraj)  tires  maiiiiged  under 
established  tire  collection  j)rograms  <md 
ll.sed  as  a  fuel  need  not  niiike  ca.se-bv- 
case  legitimacy  determinations. 

Moreover,  the  commenter  has  given  us 
no  information  that  the  criteria  are  not 
met.  In  fact,  the  commenter  simjily 
rejieats  the  argument  made  in  jirevious 
rulemakings  that  the  material  is  always 
a  waste  regardle.ss  of  legitimacy  criteria. 

CoiiMucnt:  Several  commenters 
sugge.sted  that  .st:raj)  tires  should  not 
have  more  restrictions  under  40  CFR 
241.4(a)  for  the  categorical  non-waste 
status  than  does  resinated  wood.  The 
non-waste  determination  for  scraj)  tires, 
as  j)roj)o.sed  in  40  CFR  241.4(a)(1).  read 
“Scraj)  tires  that  are  not  discarded  and 
are  managed  under  the  oversight  of 
established  tire  collection  ])rogram.s. 
including  tires  removed  from  vehicles 
<md  off-sj)ecification  tires.”  In 
comj)ari.son,  the  resinated  wood 
de.scrii)tion,  as  listed  in  40  ('.FR 
241.4(a)(2).  is  “Resinated  wood.”  The 
commenters  reasoned  thiit  if  all 
resinated  wood  can  he  non-waste,  then 
(ill  scraj)  tires  should  also  tjualifv 
(regardle.ss  of  the  origin). 

Hcsi)onsc:  Rlease  see  the  ERA’s 
resj)on.se  in  the  resinated  wood  section 
below  (section  llI.D.O.h  of  this  j)re;nuhle) 
relating  to  the  241.4(a)  criteria  for 
resinated  wood  tind  the  comj)ari.s()n  to 
scraj)  tires.  That  re.sj)on.se  goes  into 
detail  exj)laining  why  the  extra  criteria 
are  not  needed  for  resinated  wood  and 
related  discard  i.ssues.  In  addition,  as 
noted  j)reviously  in  the  NHSM 
rulemaking  record  (see  docket  ERA- 
HQ-RCRA-2()()8-0329).  numerous  tire 
j)iles  have  been  created  in  the  j)ast 
whereas  this  is  not  the  case  for  resinated 
wood  used  as  fuel.  The  exi.stence  of 
these  historic  tire  dumj).s  demon.strates 
that  some  tires  h:ive  not  been  treated  as 
a  valuable  commodity  therefore 
necessitating  the  additional  discard 
(jualification  in  regulatory  text.  The 
sj)ecific  tires  described  in  the 
categorical  determination  are  handled  as 
a  valuable  conunoditv  and  do  not 
include  discarded  tires. 

(ionuiKaU:  A  commenter  suggested 
that  the  liRA  should  add  “off- 
sj)ecification  tire  comj)()nents”  to  the 
regulatory  language.  This  revision 
would  he  in  addition  to  the  j)roj)o.sed 
text  at  40  CFR  241 .4(a)(l )  that  adds  “off- 
.sj)ecification  tires.” 

Response:  ()ff-.sj)ecification  tire 
comj)onents  are  covered  in  the  40  CFR 


241.4  categorical  non-waste 
determinations  for  scraj)  tires.  The  term 
‘scraj)  tire’  is  a  general  term  for  tires  and 
can  include,  for  examj)le,  whole  tires, 
chij)j)ed  tires,  off-.sj)ecification  tires  or 
off-sj)ecification  tire  comj)onents  (i.e., 
tread,  sidewall  or  base)  that  are  removed 
from  vehicles  or  are  generated  by  tire 
manufacturers,  including  retailers  or 
other  j)arties  involved  in  the 
distribution  and  .sale  of  new  tires.  This 
formulation  was  also  .stated  in  the 
December  2011  NHSM  j)roj)().sal  and 
is  a(loj)ted  for  today’s  final  rule.  The 
ERA  .sees  no  difference  between  tires 
and  their  various  comj)onent.s.  Thus,  the 
ERA  does  not  believe  it  necessary  to 
modify  the  rule  to  include  “off- 
.sj)ecification  tire  comj)onents”  in  the 
codified  definition.  They  are  understood 
to  he  included  in  the  categorical  non- 
waste  ))rovi.sion. 

Comment:  Many  commenters 
mentioned  the  difficulty  in  comj)lying 
with  the  regulations  since  it  is  very 
difficult  to  distinguish  between  tires 
remox'ed  from  vehicles  (iind  off- 
sj)ecification  tires)  versus  tires  from 
other  origins.  In  regard  to  this  issue,  one 
commenter  stated,  “a  combustor  cannot 
know  the  origin  of  the  tire-derived  fuel 
it  is  buying.  In  its  re.sj)on.se  to  retjue.sts 
for  reconsideration  of  the  CISVVl  rule, 
the  ERA  resj)onded  to  this  issue  by 
recognizing  that  it  is  not  j)ossihle  fora 
combustor  to  know  the  source  of  all 
NHSM  fuel  and  declined  to  imj)ose  this 
retjuirement  stating: 

"Ratliiir.  it  is  suliicitiiil  that  the  ultim.ito 
user  verily  thiil  it  is  ul)laiiiing  tires  Iroiii  tin 
estiihlished  (ire  collection  |)rognim.  whicli 
progniin  ciin  provide  the  user  with 
reasonable  assurance  Ihiit  it  manages  tires 
ciirtihilly  Irom  point  of  collection  to  jioinl  of 
burning  ;ind  which  does  not  rectiive  tires 
which  have  been  aliandoned  in  landfills  or 
otherwisi!.  7(i  Kiid.  Reg.  28:il}5,  28322  (Mtiv 
17.2011).” 

Therefore,  the  commenter  retjuests 
that  the  ERA  codify  this  statement  in  the 
NHSM  rule  and  exjiressly  allow 
combustors  to  rely  uj)on  certifications  of 
fuel  suj)j)lier.s  that  the  fuel  sold  is  not 
a  solid  waste. 

Another  commenter  said  that  for  the 
ERA  to  require  a  tire  storage  facility  to 
maintain  sejiarate  fda.ssifications  of  tires 
(i.e.,  .sej)arating  discarded  tires  from  tire 
dumj)s  from  other  tires)  is  not 
reasonable,  hecan.se  in.sj)ectors  and 
()j)erators  would  nt)t  he  able  to  tell  the 
j)iles  aj)art.  The  ERA’s  current  definition 
of  scraj)  tires  would  j)lace  undue 
financial  hardshij)  on  contractors  and 
storage  facilities. 

Response:  The  ERA  has  decided  that 
a  regulatory  statement  on  this  matter  is 
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not  necessary  since  the  actual 
retiuirement  for  the  combustor  to 
determine  where  its  tir(!s  come  from 
when  they  are  coming  from  an 
established  tire  collection  ])rogram  (or  a 
contractual  agreement)  is  j)rovided  for 
under  the  CAA  and  inter])retations 
providcui  for  that  regulation.  For 
example,  major  source  boilers  have  a 
recordkeeping  recpiirement  fora  non- 
waste  determination  at  40  OFR  63.7.').') .'5 
“What  records  mn.st  1  k(!ep?”  Within 
tlio.se  regulations  for  major  .source 
boilers,  it  reipiires  the  combustor  to 
demonstrate  that  NH.SMs  are  a  non- 
waste.  To  the  extent  that  a  comhu.stor 
believes  it  approjiriate,  they  may  refjuest 
haulers  to  verify  that  the  tires  would 
(pialify  as  non-waste  under  40  (d^’R 
241.4  when  comlmsted. 

If  there  is  (jnestion  about  the  origin  of 
the  tires,  the  EPA  inspectors  will  not 
assume  that  tires  are  from  discarded 
sources.  As  we  note  in  the  Federal 
Register  notice  (76  FR  28318.  28322),  “It 
is  EPA’s  position  that  ultimate  n.sers  are 
not  responsible  for  knowing  the  source 
of  all  tires  obtained  from  an  established 
tire  collection  program*  *  *  EPA  does 
not  interpret  this  language  as  recpiiring 
knowledge  of  each  individual  tire  as 
this  is  a  jiractical  imjiossibility*  *  * 
users  akso  should  not  assume  that  tires 
from  established  jirograms  which 
])articij)ate  in  occasional  cleanuj)  days 
are  discarded — both  because  there  is  no 
information  that  the  tires  from  the 
cleanup  efforts  were  di.scarded  (and 
the.se  i)rograms  are  designed  to  prevent 
discarding)  and  whether  the  kiln 
received  tires  from  the  sporadic  cleanup 
days  in  any  ca.se.” 

The  Federal  Register  notice  that  the 
commenter  cited  (76  FR  28322)  and  a 
related  letter  to  the  docket 
(“Memorandum.  Combustion  in  a 
Cement  Kiln  and  Cement  Kilns’  Use  of 
Tires  as  Fuel.”  April  2.'),  2011, 

Dociimeut  ID:  EPA-UQ-CAR-2U02- 
(H).')l-3.')82)  provide  sufficient  guidance. 
The  agency  believes  this  issue  does  not 
merit  additional  regulation  for  the 
hauler. 

1).  Resinated  Wood 

In  the  December  23,  2011,  ])ro])o.sed 
rule,  the  EPA  propo.sed  to  designate  in 
regulatory  text  that  resinated  wood  is 
not  a  solid  waste  when  used  as  a  fuel. 

In  making  this  determination,  the 
agency  analyzed  these  materials  using 
the  legitimacy  criteria,  concluding  that 
resinated  wood  clearly  is  managed  as  a 
valuable  commodity  and  has 
meaningful  heating  value  and  is  used  as 
fuel. 7“  While  .stating  that  these  materials 
may  not  always  meet  the  regulatory 
contaminant  legitimacy  criterion  in 
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every  situation,  we  ])ropo.sed  to  li.st 
categorically  resinated  wood  as  a  non- 
waste  fuel  because,  after  balancing  the 
regulatory  legitimacy  criteria  and  other 
relevant  factors,  the  EPA  determiinKl 
that  resinated  wood  that  is  n.sed  as  fuel 
repre.sents  an  intiigral  com|)on(;nt  of  the 
wood  manufacturing  process  and,  as 
such,  is  not  being  discarded  when 
burned  as  fiK;!. 

S])ecifically,  we  noted  tin;  extent  to 
which  resinated  wood  is  used  as  fuels 
throughout  the  wood  mannfactnring 
industry  and  that  the  n.se  of  resinated 
wood  as  fuel  is  e.ssential  to  the  wood 
manufacturing  ])rocess.  We  also  noted 
the  ])revalence  of  wood  product  plants 
that  have  been  designed  specifically  to 
utilize  the.se  residuals  for  their  fuel 
value;  in  fact  many  (if  not  most)  wood 
])rodnct.s  ])lant.s  would  not  he  able  to 
o])erate  as  designed  without  the  use  of 
these  materials.  This  determination  was 
jireviously  codified  under  40  CFR  241.3 
(h)(2)(ii)  of  the  NHSM  final  rule. 
])rovided  the  resinated  wood  met  the 
legitimacy  criteria  in  40  CFR 
241.3(d)(1).  However,  ha.sed  on  the 
available  information,  as  well  as  how 
this  material  is  handled  and  n.sed  in  the 
process,  resinated  wood  is  not  being 
discarded  when  used  as  a  fuel,  and  thus, 
should  not  he  considered  a  solid  wa.ste 
when  burned  as  a  fuel.  The  EPA 
pro])o.sed  to  codify  this  determination 
by  categorically  listing  resinated  wood 
as  a  non-wa.ste  fuel  in  40  Cl’R 
241 .4(a)(2). 7"  By  specifically  li.sting  it  as 
a  non-wa.ste  fuel,  comhustins  of  this 
material  would  not  need  to  demonstrate 
that  they  meet  the  legitimacy  criteria  on 
a  site-hy-site  basis. 

The  EPA  finds  that  this  reasoning  is 
supported  by  the  entire  rulemaking 
record,  as  explained  in  the  December 
2011  proposal,  which  rationale  is 
adopted  for  the  final  rule  as  further 
supported  by  responses  to  comments 
below.  Thus,  the  agency  has  determined 
to  list  categorii;ahy  resinated  wood  as  a 
non-wa.ste  fuel.  In  addition,  after 
considering  comments  received  on  the 
l)ropo.sal,  the  agency  is  revising  the 
definition  of  “resinated  wood.”  as 
codified  in  40  CFR  241.2. 

(Jonuiwnt:  Most  comments  on  this 
i.ssue  were  supportive  of  a  categorical 
determination  that  resinated  wood  is  a 
non-waste  fuel.  One  commenter 
maintained  that  the  record  for  this 
rulemaking  clearly  e.stahlishes  that 
resinated  wood  is  highly  valued  within 
the  wood  products  industry  for  its  high 
fuel  value,  stating  that  “Manv  facilities 
rely  on  mixing  of  these  low  moisture 
content  wood  materials  with  higher 
moisture  content  wood  materials  to 
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manage  and  optimize  combustion.”  'riiis 
same  commenter  akso  stated  that  “there 
exi.sts  within  the  wootl  products 
industry  a  developed  market  for 
purchase  and  .sale  of  resinated  wood 
between  independent  com})anies.”  in 
fact,  many  wood-fired  boilers  at  wooil 
products  plants  that  do  not  generate 
.Sander  dust  have  been  retrofitted  with 
Sander  dust  injection  burners  so  that 
Sander  dust  can  he  properly  comhn.sted 
in  those  units,  taking  full  advantage  of 
the  heat  energy  of  .sander  dust. 

Another  commenter  stated  that 
“resinated  finds  have  been  an  integral 
part  of  the  composite  wood  product 
industry’s  production  jirocess  since  the 
indu.strv  was  established  decades  ago. 

As  such,  facilities’  combustion  and 
energy  systems  were  designed  and 
constructed  to  utilize  most  if  not  all  of 
their  own  wood  and  wood  by-products, 
including  resinated  trim  and  sander 
dust.  Excluding  resinated  wood  fuels 
from  onr  manufacturing  processes 
would  reipiire  significant  re-engineering 
of  our  facilities  and  add  insurmountable 
operating  costs  in  order  to  substitute 
fossil  fuels,  as  well  as  to  transport  and 
dispose  of  resinated  wood  fuels.  Any 
other  result  would  effectively  make  it 
nearly  impo.ssihle  for  these 
mannfacturing  facilities  to  continue 
operations.”  This  same  commenter  also 
noted  that  “many  of  onr  facilities  relv 
exclusively  on  resinated  wood  for  its 
fuel  and  have  limited  access  to 
substitutes.” 

Another  commenter  provided  two 
exam])le.s  of  mills  that  utilize  nearly  100 
percent  of  .sander  dust,  either  to  create 
new  product  as  part  of  the 
manufacturing  process  or  as  fuel.  In 
addition,  two  .state  commenters 
supported  the  projiosed  categorical  non- 
waste  determination  for  resinated  wood. 

Hnsponse:  Nearly  all  of  the  comments 
received  regarding  the  propo.sed 
categorical  non-waste  determination 
were  sujiportive  of  categorically  listing 
resinated  wood  as  a  non-waste  fuel 
when  burned  in  combustion  units  for 
energy  recovery.  As  noted  above,  the 
agency  did  receive  a  few  additional 
exami)les  of  how  the  use  of  resinated 
wood  as  a  fuel  is  an  integral  part  of  the 
wood  mannfactnring  imlustry’s 
|)roduction  process  (e.g..  the  facilities 
that  would  have  to  he  significantlv  re¬ 
engineered  if  they  could  not  use 
resinated  wood  for  its  fuel  value  and  the 
mills  that  use  100  percent  of  the  sander 
dust  it  generates,  either  hv  recycling  it 
hack  into  the  process  or  burning  it  for 
fuel). 

Although  we  received  one  comment 
critical  of  the  EFA’s  propo.sed  li.sting  of 
resinated  wood  as  a  non-wa.ste  fuel 
(addressed  below),  we  did  not  receive 
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any  comments  that  argued  or  suggested 
tliat  the  us(!  of  resinatcul  wood  as  a  fuel 
is  not  an  integral  component  of  the 
wood  manufacturing  proce.ss.  Thus,  we 
agree  with  commenters  who  enct)nraged 
the  FFA  to  finalize  resinated  wood  as  a 
categorical  non-waste  fuel  and  will 
finalize  this  determination  in  today’s 
rulemaking. 

Information  in  the  record  for  this 
rulemaking  clearly  establishes  that 
resinated  wood  is  managed  as  a  valuable 
commodity  (40  C'.FR  241 .3(d)(  1  )(i))  and 
has  meaningful  heating  value  and  is 
used  as  a  fuel  in  combustion  units  that 
recover  energy  (40  CFR 
241 .3(d)(l )(ii)).~“  In  addition,  we 
generally  have  determined  that  most 
resinated  wood  meets  the  contaminant 
legitimacy  criterion  as  well  ((40  CFR 
241.3(d)(i)(iii)).  although  we 
acknowledge  that  in  some  in.stances 
the.se  materials  may  have  levels  of 
formaldehyde  that  are  not  comparable  to 
traditional  fnels.^'' 

The  FRA  confirms  the  position 
discussed  in  the  pro|)osal  and  adopts  it 
as  its  final  rationale  that  there  are 
in.stances  where  it  is  a|)propriate  for  the 
FRA  to  balance  the  regnlatorv  legitimacv 
criteria  with  oth(!r  relevant  factors  in 
order  to  determine  whether  a  material  is 
a  U^gitimate  fuel  or  is  merely  being 
discardiul  by  being  combusted.  We  have 
d(;termined  that  resinated  wood  is  om; 
such  exam])le.  Although  nisinated  wood 
may  not  meet  the  regnlatorv 
contaminant  higitimacy  criteria  in  everv 
situation,  it  is  clear  that  resinated  wood 
is  still  a  "legitimate”  j)roduct  fuel  after 
one  considers  lu)w  integrally  tied  the 
use  of  resinated  wood  as  a  fuel  is  within 
the  wood  manufacturing  jirocess  and 
industry.  Nearly  all  comments  received 
on  this  point  concurred  with  this 
assessment.  'Rhus,  in  today’s  final  rule, 
we  are  codifying  the  determination  that 
resinated  wood,  based  on  all 
information  and  the  totality  of  the 
circumstances,  is  a  non-wast(;  when 
used  as  a  fuel. 

(A)innwnt:  One  commenter,  however, 
stated  that  the  ERA’s  propo.sed 
categorical  determination  that  resinated 
wood  is  a  non-waste  fuel  is  nnlawfnl 
and  arbitrary.  The  commenter  stated 
that  the  FRA  is  now  ])roposing  to  sim])lv 
‘‘exem|)t”  resinated  wocxl  altogether, 
regardless  of  who  burns  it  and  whether 
it  meets  the  legitimacy  criteria. 
According  to  the  comment,  the  FRA 
acknowledges  that  the  formaldehyde 
levels  in  resinated  wood  would  not 


'“.StH!.  (!.}>..  7(i  l-'K  a()4Ka.  .S(!(!  ;ils()  hiickgrouiui 
(lociiinonl  (liivoldpud  in  siippoi't  (il  tin; 

2a.  201 1.  pn)|>().s(!d  rid(!niiiking  titlnd.  'KnsinatiHl 
Wood.  .Scrap  'I'irc!.  and  I’nlp/l’apcM'  .Sludge  .Snppoii 
Uociiinonf  (1;I’A-IIQ-K(:H,\-200«-():12‘I-18«0), 
■•‘Id. 


always  nuuil  its  contaminant  legitimacy 
criterion — i.e.,  would  not  be  comparable 
to  the  levels  in  any  fuel  that  companies 
would  otherwi.se  burn.  The  commenter 
states  that  the  F'RA  akso  acknowledgiis 
that  burning  resinatrul  wood  incniases 
the  emissions  of  formaldehyde,  but 
nonetlude.ss  finds  that,  “In  general  the 
motivation  to  use  resinated  wood  as  a 
fuel,  even  with  the  slightly  higher 
formaldehyd(!  levels,  predominates  over 
the  motivation  to  dispose  of  the 
formaldehyde.’’  The  FRA’s  decision  to 
nanove  the  limits  on  the  exemption  for 
resinated  wood  and  to  “categorically” 
declare  resinateil  wood  to  be  a  non- 
waste — regardless  of  who  burns  it. 
regardle.ss  of  how  contaminated  it  is. 
and  regarilless  of  the  reality  that  some 
companies  may  be  burning  resinated 
wood  as  a  chea])  means  of  dis|)osing  of 
their  toxic:  formaldehvde  waste.s — 
underscores  this  point. 

The  comment  continues  that  the  FRA 
nowhere  claims  that  companies  burning 
resinated  wood  that  they  have  not 
generated  pay  for  the.sc;  matcirials. 
Indeed,  the  FRy\  does  not  deny  that 
these  companies  arc;  paid  to  take  the 
resinated  wood  they  burn.  Thus,  the 
FRA  provides  no  rea.son  to  believe  that 
the  resinated  wood  that  is  burned  bv  a 
comiiany  other  than  the  one  that 
generated  it  has  not  been  discarded  by 
the  conpiany  that  gemerated  it.  Even 
under  the  FRA’s  own  view  of  the 
meaning  of  discard,  resinated  wood 
hnrned  by  companies  other  than  the 
generator  of  the  resinatcnl  wood  would 
be  wa.ste  but  for  the  agency’s  declaration 
that  it  is  not  waste. 

The  commenter  also  statexs  that  the 
FRA  admits  that  some  com|)anies  mav 
burn  resinated  wood  because  thev  want 
to  dispose  of  the  formaldehyde  it 
contains  (i.e.,  to  dispose  of  the 
contaminated  wood  rather  than  to 
recover  energy).  Moreover,  the  levels  of 
formaldehyde  contamination  in  .some 
resinated  wood  would  exceed  the  I’3’A’s 
legitimacy  criteria,  but  for  the  ERA’s 
declaration  that  these  criteria  do  not 
ajiply.  For  these  reasons  as  well, 
resinated  wood  is  discarded  ev'en  under 
the  era’s  own  view  of  what  that  term 
means. 

Further,  the  comment  states  that 
sources’  alleged  “motivation”  for 
burning  a  material  is  to  recover  energv 
rather  than  to  destroy  the  wood  and  tlie 
contaminants  it  contains — assuming 
arguendo  that  a  source’s  motivation  can 
even  be  determined — does  not  show 
that  material  is  not  a  wa.ste.  Rather, 
resinated  wood  is  a  wa.ste  because  it  is 
discarded  within  the  meaning  of  RCRA. 
Notably,  the  FRA  does  not  suggest  that 
there  is  any  use  for  resinated  wood  that 
has  been  di.scarded  other  than — 


assuming  it  is  a  “u.se”  at  all — burning  it. 
Moreover,  establishing  a  “motivation"- 
based  test  for  whether  resinated  wood  is 
or  is  not  a  waste  conflicts  with  and 
defeats  the  (]AA.  Thus,  the  agenev’s 
categorical  declaration  that  resinated 
wootl  is  not  a  wa.ste  is  unlawful. 

/fe.spon.se; 'I’he  FRA  strongly  disagrees 
with  the  commenter’s  characterization 
of  its  categorical  determinations.  In 
making  categorical  determinations,  the 
agency  is  not  "exemjiting”  the.se 
materials  from  regulation  as  a  solid 
waste  (i.e..  if  not  for  this  “exemption,” 
these  materials  would  otherwi.se  be 
regulated  as  solid  waste).  Rather,  the 
FRA  has  determined  that  the  specified 
NHSMs  are  not  solid  wa.ste  when  used 
as  fuels.  Further,  in  making  categorical 
determinations,  the  FRA  is  not  saying 
that  the  legitimacy  criteria  are  not 
relevant.  In  proposing  the  categorical 
non-wa.ste  determination  for  resinated 
wood,  the  agency  stated  we  were 
“balancing  the  legitimacy  criteria  and 
other  relevant  factors  ha.sed  on  the  fact 
that  resinated  wood  residuals  that  are 
used  as  fuels  re])re,sents  an  int(!gral 
component  to  the  wood  manufacturing 
process  and,  as  such,  resinated  wood 
r(!siduals  are  not  being  di.scarded  when 
hnrned  as  fuels.”'”’  This  remains  the 
agency’s  final  finding  in  this  rule. 

Regarding  the  level  of  contaminants 
in  resinated  wood,  the  agency  is  not 
.saying  that  resinated  wood  is  a  non- 
wa.ste  fuel  “regardless  of  how 
contaminated  it  is.”  as  the  commenter 
suggests.  Based  on  all  available 
information,  the  agfmey  has  concluded 
that  resinated  wood  meets  the 
legitimacy  criteria  for  all  contaminants 
with  the  ])ossible  excejition  in  .some 
situations  of  formaldehyde.  In  focusing 
specifically  on  formaldehyde,  we  also 
have  stated  that  we  have  limited 
information  regarding  formaldehyde 
levels — that  is,  resins  and  adhesives 
containing  formaldehyde  react  within 
the  resin  curing  process  leaving  “free 
formaldehvde  at  levels  less  than  0.02 
jiercent  (or  200  ppm),  but  noted  that 
levels  will  be  reduced  further  due  to 
new  national  rules  being  develojied  bv 
the  (iARB  Com]K)site  Wood  ATCM,  per 
new  Rublic  Law  111-199.  Thus,  we 
have  not  said  that  contaminants  do  not 
matter.  Rather,  we  have  carefullv 
analyzed  contaminant  levels  in 
resinated  wood  and  have  determined, 
based  both  on  contaminant  levels,  as 
well  as  how  the  use  of  these  materials 
represents  an  integral  jiart  of  the  wood 
product  manufacturing  process,  that 
resinated  wood  materials  are  a 
legitimate  non-wa.ste  fuel. 


.S(!0  7(i  I-'R  8()4ts:i. 


Federal  Register / Vol.  78,  No.  28 /Thursday,  February  7,  201 3 /Rules  and  Regulations 


9157 


Further,  we  do  not  concede,  as  the 
coininenter  contends,  that  some 
coin])anies  l)urn  resinated  wood  to 
destroy  contaminants — in  fact,  we  liave 
determined  just  the  opposite.  We  have 
determined  that  c.ompanies  l)urning 
resinated  wood  do  so  because  sucli  an 
activity  is  integrallv  tied  to  their 
production  process,  not  to  disjjose  of 
the  formaldehyde.  This  determination  is 
l)ased  on  that  e.xtent  to  wliich  resinated 
wood  is  used  as  fuels  throughout  the 
wood  manufacturing  industry,  as  well 
as  the  fact  that  the  use  of  resinated 
wood  as  fuel  is  essential  to  that  industrv 
(i.e.,  plants  have  heim  designed  to  use 
the.se  materials  as  fuels  and  would  he 
unable  to  o])erate  if  resinated  wood  was 
not  available  as  a  fuel  source). 

Regarding  the  comments  that  the  FPA 
acknowledges  that  burning  resinated 
wood  inc:reases  emi.ssions  of 
formaldehyde,  the  agency  needs  to 
correct  this  characterization.  First,  in 
the  2011  NHSM  final  rule,  we  stated 
that  the  criterion  or  test  in  determining 
the  contaminant  legitimacv  criterion  is 
based  on  the  level  of  contaminants  in 
the  secondary  material  itself  and  not  by 
com|)aring  the  differences  in 
emissions.’*'  However,  res|)onding  to 
comments  we  received  regarding 
emission  levels  a.ssociated  with  burning 
resinated  wood  as  a  fuel,  the  agency 
determined  that  the  amount  of 
formaldehyde  that  is  emitted  from 
burning  resinated  wood  residuals  is  in 
fact  likely  to  decrease,  given  that  Public 
haw  111-199  will  reduce  formaldehyde 
levels  in  these  materials. 

Regarding  the  commenter’s  .statement 
that  companies  that  burn  resinated 
wood  that  they  have  rec(!i\'ed  from 
offsite  do  not  ])ay  for  it.  the  EPA 
disagrees  with  the  argument  put  forth  by 
the  coininenter  as  the  facts  in  this 
instance  do  not  sujiport  such  a  premise. 

As  noted  in  the  March  2011  final  rule, 
inter-comjiany  transfers  of  resinated 
wood  residuals  are  typically  managed 
through  huy-sell  contracts  and  0  jiercent 
of  resinated  wood  residuals  are  sold  into 
the  fuel  market  and  are  used  as  either 
“furnish”  (i.e.,  raw  materials)  or  fuel  at 
the  receiving  facilities."-'  In  addition,  the 
EPA  received  additional  comments  on 
the  proposed  rule  .stating,  “*  *  *there 
exists  within  the  wood  products 
industrv  a  developed  market  for 
jnirchase  and  .sale  of  resinated  wood 
between  indejiendent  companies.” 

Moreover,  while  contractual 
arrangements  can  hi;  used  as  evidence 
that  the  material  is  managed  as  a 
valuable  commodity  and  that  discard  is 
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not  occurring  when  a  material  is 
transferred  beyond  the  control  of  the 
generator,  the  jn  ice  of  an  NH.SM  is  not, 
by  it.self,  dispositive  of  whether  the 
material  is  or  is  not  a  waste.  'I’he  main 
indication  that  resinated  wood  residuals 
are  not  .solid  waste  is  the  fact  that  they 
are  used  as  fuels  in  a  wav  that 
rejiresents  an  integral  component  to  the 
wood  products  industry.  As  the  EPA 
noted  in  the  March  2011  final  rule, 
“resinated  wood  residuals  transferred 
off-site  are  utilized  in  the  .same  manner 
as  self-generated  resinated  wood 
residuals  (i.e.,  contained  in  the  same 
bins  as  furnish  materials  used  in  the 
product,  transferred  via  conveyors  or 
ducts),  which  the  plants  are  specificallv 
designed  to  burn  as  a  fuel,  land 
thereforel  we  agree  that  this  does  not 
con.stitute  discard.”"'' 

The  comment  that  the  agency  has 
simjily  declared  that  resinated  wood  is 
a  non-waste  “regardle.ss  of  who  burns 
it”  is  a  mischaracterization  of  this 
categorical  non-wa.ste  determination. 
Ba.sed  on  all  information  jirovided  to  the 
agency,  we  have  determined  the  u.se  of 
resinated  wood  as  a  fuel  is  an  integral 
part  of  the  industry’s  production 
jirocesses  and  that  these  materials  are 
managed  as  valuahli!  commodities  (i.e., 
fuels),  have  meaningful  heating  value 
and  are  used  in  combustion  units  that 
recover  emirgy  nigardless  of  whether 
these  materials  remain  within  the 
control  of  the  generator  or  are 
transferred  offsite  to  anoth(!r  facility.  On 
the  other  hand,  we  have  no  information 
that  facilities  are  burning  these 
materials  merely  to  get  rid  of  them  (i.e., 
discard). 

The  EPA  finds  irrelevant  the 
commenter's  statement  that  the  EP/X  is 
looking  to  a  source's  motivation  for 
using  a  material  as  a  fuel  conflicts  with 
and  defeats  the  C.AA.  The  i.ssue.  rather, 
is  whether  motivation  is  relevant  to  a 
waste  determination  under  RCRA.  The 
H.C.  Circuit  confirmed  the  relevance  of 
motivation  in  determining  whether  a 
recycled  material  is  a  waste.  See,  API  v. 
HPA.  218  F.3d  at  .IH  (court  criticizes  the 
EPA  for  not  saving  why  it  has 
concluded  whether  recycling  motivation 
predominates  over  a  dispo.sal 
motivation).  In  this  case,  it  is  clear  that 
the  motivation  for  burning  the  resinated 
wood  is  to  utilize  its  inherent  value  as 
a  fuel  and  not  for  di.sjiosal.  Ciommenters 
have  jirovided  the  agency  with 
information  that  facilities  generating 
and  managing  resinated  wood  residuals 
consider  these  materials  to  he  an 
integral  part  of  their  jiroduction 
])roce.ss — both  in  the  value  these 
materials  provide  as  being  a  critical 
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.source  of  energy  as  well  as  being 
recycled  hack  info  the  manufacturing 
jirocess  to  create  more  wood  jiroducts. 
Thus,  we  are  not  convinced  that  a 
facility  that  considers  the  u.se  of 
resinated  wood  as  a  fuel  to  be  an 
integral  |)art  of  its  production  proces.ses, 
as  has  been  estahli.shed  in  the  record,  is 
motivatiul  to  discard  these  materials  by 
burning  to  get  rid  of  them. 

C’ommen/;  A  few  commenters  stated 
that  the  EPA  is  not  consistent  in  how 
discarded  materials  are  designated  as 
solid  waste.  In  particular,  the 
coininenter  stated  that  the  EPA  was 
projiosing  to  list  as  a  categorical  non- 
waste  fuel  in  40  CFR  jiart  241.4 
resinated  wood  regardle.ss  of  whether  it 
is  jireviously  discarded,  while  the 
agency  would  reijuire  jirocessing  for 
scrap  tires  that  have  been  discarded  in 
landfills. 

Response:  The  agency  disagrees  that 
its  treatment  of  resinated  wood  is 
inconsistent  with  its  treatment  of  .scraj) 
tires.  Nowhere  does  the  agency  state 
that  resinated  wood  would  be 
considered  a  non-waste  fuel  “regardless 
of  whether  it  is  jireviously  di.scarded.” 
The  EPA,  based  on  all  information 
available,  has  determined  that  resinated 
wood  is  not  binng  di.scarded  when  used 
as  fuel,  given  the  fact  that  resinated 
wood  residuals  that  are  used  as  fuels 
re|)re.sent  an  integral  comjionenf  of  the 
wood  manufacturing  jiroce.ss.  If  a 
shipment  of  resinated  wood  residuals 
was  disposed  of  in  a  landfill,  it  would 
he  a  waste.  In  addition,  if  a  shipment  of 
resinated  wood  residuals  were  disposed 
of  and  later  recovered  to  be  used  as  a 
fuel,  as  is  the  case  with  scraji  tires  that 
are  extracted  from  landfills,  this  would 
be  a  different  scenario  and  would  not  be 
included  within  the  categorical  li.sting 
in  241.4(a)(2). 

As  the  record  clearly  shows,  resinated 
wood  is  routinelv  handled  and  managed 
as  a  valuable  fuel  jiroduct  within  the 
wood  jiroducts  manufacturing  industry. 
As  noted  in  the  rulemaking  record  (see 
docket  EPA-1 1Q-RCRA-2()()H-():129). 
numerous  .sera])  tire  jiiles  have  been 
created  in  the  past  and  it  is  a  common 
jiractice  to  recover  abandoned  tires  from 
tire  jiiles  and  u.se  them  for  fuel.  This  is 
not  the  ca.se  for  resinated  wood. 

(loinnmnt:  While  su])portive  of  the 
agency’s  jiropo.sed  li.sting  of  resinated 
wood  as  a  non-waste  fuel  in  40  (’,FR  jiart 
241.4,  two  commenters  suggested  that 
the  agency  revi.se  the  definition  of 
“resinated  wood”  as  codified  in  241.2. 
(Currently,  “resinated  wood”  is  defined 
as,  “wood  iiroducts  (containing  resin 
adhesives)  derived  from  iirimary  and 
.secondary  wood  jiroducts 
manufacturing  and  comjirised  of  such 
items  as  board  trim,  sander  du.st,  and 
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j)anol  trim.”  However,  the.se 
eommeiitiM's  nuiuest  the  FPA  to  revis(! 
this  detlnition  in  order  to  clarify  that  the 
“spectrum  of  njsinated  materials 
currently  used  as  fuels  throughout  the 
wood  product  mauufacturiug  process 
are  included  in  the  defiuitiou.”  Thus, 
commeuters  urge  the  ERA  to  revise  the 
definition  of  resiuated  wood  as  follows: 
“Resiuated  wood  means  wood  products 
(containing  hinders  and  adhesives) 
produced  by  primary  and  secoudarv 
wood  products  mauufacturiug. 

Resiuated  wood  im.ludes  residues  from 
the  manufacture  and  u.se  of  resiuated 
wood,  including  materials  such  as  hoard 
trim,  samler  du.st.  panel  trim,  and  off- 
specification  resiuated  wood  products." 

'I'he  suggested  revised  defiuitiou 
j)roposes  two  changes.  First,  the 
suggested  defiuitiou  replaces  the  ])hra.se 
“containing  resin  adhesives"  with  the 
phra.se,  “containing  hinders  and 
adhesives.”  The  .second  suggested 
revision  to  the  defiuitiou  is  the  specific 
inclusion  of  "c)ff-.spec:ificatiou  resiuated 
wood  products."  Commeuters  have 
indicated  that  these  materials  include 
materials  that  do  not  meet 
mauufacturiug  .sj)ecificatious  or  an; 
otherwise  physically  marred  or 
damaged  and  thus,  are  not  sold  in  the 
marketplace.  This  class  of  materials 
would  not  h(!  expected  to  he  chemically 
different  than  the  resiuated  wood 
|)roducts  that  m(;et  the  mauufacturiug 
“ou-.sj)ec"  recjuiremeuts.  For  exam|)le, 
off-sj)ecificatiou  resiuated  wood 
j)roducts  would  not  he  (;x])ected  to  have 
higher  amount  of  resins  (and  therefore 
contaminants)  than  their  ou- 
specificatiou  couuterj)arts.  (Commeuters 
have  iudicatcul  that  off-s])ecificatiou 
resiuated  wood  proilucts  are  identical  to 
their  ou-specificatiou  counterparts 
chemically  and  only  differ  in  that  they 
are  do  not  meet  a  mauufacturiug  (juality 
or  standard. 

Rt^sponst^:  The  agency  recognizes  that 
in  order  for  a  categorical  non-waste 
determination  to  lx;  meaningful  and 
effective,  it  must  he  clear  about  the 
universe  of  materials  that  such  a 
categorical  non-waste  detcirmination 
(!ncomj)a.sses.  'riius.  we  agree  with 
commeuters  who  suggested  s])ecific 
revisions  to  the  definition  of  “resiuated 
wood”  contained  in  j)art  241.2. 
Specifically,  the  ERA  agrees  that  these 
revisions  create  a  definition  that  more 
accurately  captures  the  sco])e  of 
resiuated  wood  and  is  more 
representative  of  the  resiuated  materials 
currently  u.sed  as  fuels  throughout  the 
wood  product  manufacturing  process. 
First,  by  including  the  terms  “hinders” 
and  "adhesives,"  the  universe  of 
materials  that  we  consider  to  he  within 
this  definition  should  he  more  clear,  as 


these  t(!rms  are  widely  used  and 
accepted  within  the  wood  |)roducts 
mamd'aclnring  industry. 

With  resjject  to  the  inclusion  of  off- 
sj)ecification  resiuated  wood  products, 
the  f]RA  finds  it  appropriate;  to  include 
this  class  within  the  d(;finition  of 
resiuated  wood.  We  note,  how(;v(;r,  that 
to  the  extent  that  a  facility  has  reason  to 
ex])(;ct  that  the  ofi-s])ecification  we)od 
products  an;  off-si)ec  for  chemical 
reasons,  .such  that  the  levels  of 
contaminants  are  (;xpect(;d  to  he  greater 
than  their  on-spec  counterparts,  the;  I'iRA 
would  not  consider  such  materials  to  he; 
within  the  scope  of  this  definition.  The 
agency  will  make  this  point  more  clear 
hy  s])ecifying  in  the  definition  that  the 
term  “off-specification  resiuated  wood 
products”  are  off-si)ec  due  to  the  fact 
that  they  do  not  meet  a  manufacturing 
(juality  or  standard.  Thus,  in  today’s 
final  rule,  we  are  codifying  the 
definition  of  resiuated  wood  as  follows: 
“Resiuated  wood  means  wood  products 
(containing  hinders  and  adhesives) 
produced  hy  i)rimary  and  secondary 
wood  ])roducts  manufacturing. 

R(;sinated  wood  includes  residues  from 
the  manufactun;  and  use  of  resiuated 
wood,  including  materials  such  as  hoard 
trim.  sand(;r  dust,  panel  trim  and  off- 
.si)(;ciiication  re.sinat(;d  wood  ])roducts 
thdl  (}()  not  moot  o  nunnifootnrin}’ 

(pKiIity  or  stoiulord”  [omphasis  add(;d). 

(jOinmont:  Om;  commenter  noted  that 
there  are  additional  secondary  materials 
])roduced  hv  the  wood  manufacturing 
industry  that  an;  similar  to  resinat(;d 
wood  and,  thus,  should  also  lx; 
considered  a  non-waste  fuel.  The 
pixxluclion  of  flooring  and  furniture 
creates  final  finishing  trim,  sand(;r  dust 
and  proce.ss  breakage  that  are  both  solid 
and  resiuated  wcxxl  mat(;rials.  In  some 
ca.ses,  these  materials  are  coated  with 
finish  materials  u.sed  to  color  and 
protect  the  fini.shed  product.  The 
commenter  (a  utility)  indicated  that 
their  facilities  receive  these  materials 
from  furniture  and  ilooring 
manufacturers  and  utilize  them  to  off.set 
the  fuel  hxxl  from  fossil  fuels  due  to 
their  high  heat  ca]XK:ity.  Thus,  tlx; 
commenter  re(|uests  that  the  ERA 
expand  its  definition  of  resiuated  w(X)d 
materials  to  include  these  additic)nal 
wood  manufacturing  sef:ondarv 
mal(;rials  as  ix)n-wast(;  fuels  or 
oth(;rwi.se  de.scrihe  tlx;  circumstances 
under  which  these;  additional  mat(;rials 
would  lx;  consider(;d  a  non-waste  fuel. 

Rosi}onso:  It  is  ])OSsihle  that  these 
materials  (or  .some  of  these  materials) 
could  he  within  the  definition  of 
“resiuated  w(X)d,”  as  codified  in  40  (iFR 
part  241.2;  however,  commeuters  have 
not  provided  the  agency  with 
information  regarding  the  factors 


involved  in  determining  whether  these 
additional  tyj)e.s  of  coated  materials  are 
legitimately  u.sed  as  ])roduct  fuels.  That 
is,  commeuters  have  not  ])rovid(;d 
information  regarding  whether  these 
“finishing  materials”  could  have 
contaminant  concerns  and  wlx;ther  they 
are  rontinelv  used  as  fuels.  Suh.se(ju(;nt 
to  this  rulemaking,  the  ag(;ncy  would 
welconx;  information  r(;garding  these 
mat(;rials  in  order  to  nxike  an  informed 
decision  regarding  whether  these; 
materials  fit  within  the  definition  of 
“resiuated  wood.”  Alternatively,  the 
commenter  may  petition  the  agency  to 
receive  a  ixxi-waste  determination  ])er 
the  p(;tition  process  established  in  40 
(iFR  241.8(c)  if  the  commenter  believes 
that  this  material  may  not  he  within  the 
definition  of  “re.sinat(;d  wood.” 

4.  Rulemaking  Retition  Rrocess  for  Other 
Categoric:al  Non-Waste  Determinations 
(40  CFR  241.4(h)) 

The  ERA  recognizes  that  there  may  lx; 
other  NHSMs  that  can  al.so  he 
con.sider(;d  non-wastes  when  u.sed  as 
fuels  in  combustion  units  when 
balancing  the  legitimacy  criteria  and 
other  r(;levant  factors.  Thus,  under 
today’s  rule,  we  are  finalizing  the 
])r(x:ess  outlin(;d  in  tlx;  ])roposed  rule 
whereby  jx;r.son.s  can  submit  a 
rulemaking  i)etition  to  the 
Administrator  where  thev  can  identifv 
and  recjnest  that  additional  NHSMs  he 
listed  in  section  241.4.  The  petition 
])roc(;.ss  is  similar  to  40  (iFR  260.20, 
where  any  ])erson  may  ])etition  the 
Administrator  to  modify  or  revoke  anv 
provisions  of  the  hazardous  waste  rules 
and  when;  ])rocedur(;.s  governing  the 
era’s  action  on  those  petitions  are 
established.  The  40  HER  260.20 
standards  reflect  normal,  informal 
rulemaking  procedures  under  the  ARA 
and  thus,  serve  as  an  a])])roj)riate  model 
for  the  NHSM  rulemaking  jjetitions 
under  this  section. 

In  the  context  of  a  rulemaking  petition 
under  .section  241.4(h),  any  person  can 
]x;tition  the  Administrator  for  a 
regulatory  amendment  to  identify  and 
r(;que.st  that  additional  NHSMs  he 
included  on  the  list  of  materials  in 
.section  241.4(a)  that  are  not  solid  wa.stes 
when  used  as  a  fuel  in  a  comhustion 
unit.  To  he  .succ(;,s.sful.  the  petitioner 
needs  to  demonstrate  to  the  satisfaction 
of  the  Administrator  that  the  ])ropo,sed 
r(;gulatory  anx;ixhnent  involv(;.s  a 
NHSM  that  has  ix)t  been  ])reviou.slv 
discarded  (i.e.,  was  not  initially 
ahandoix;d  or  thrown  away),  or  if 
di.scard(;d,  has  been  sufficiently 
j)r(x:(;ssed  into  a  legitimate  fuel.  The 
petitioner  must  also  demonstrate  that 
the  material  is  used  as  a  non-waste  fuel 
in  a  c:omhn.stion  unit  hecau.se  it  either 
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moots  tlio  higitiniaoy  oritoria.  or,  aftor 
l)iilaii(:iiio  tho  lof-itiniacy  oritoria  witli 
othor  rolovant  factors,  such  NJlSM(s)  is 
not  a  solid  waste;  when  iisod  as  a  I'uol 
111  a  comliustion  unit. 

II  Iho  ajiplicant  holiovos  that  tho 
NHSM  is  a  looitiinato  product  and  not 
discarded  dospito  not  mooting  tho 
l<!gitiinacy  criteria,  additional 
information  must  ho  suhmittod  to 
explain  or  doscriho  why  such  NIISM 
should  ho  considorod  a  non-wasti;  fuel. 
Possihio  factors  to  addro.ss  include,  hut 
are  not  limit(;d  to: 

•  Tho  extent  that  n.so  of  tho  NIISM 
has  hoon  integrally  tied  to  tho  industrial 
production  jirocoss.  Information  can 
include  comhustor  design 
s]Jocifications.  tho  extent  that  use  of  tho 
material  is  integrated  across  tho 
indu.stry  and  the  extent  that  use  of  the 
NIISM  is  e.s.sential  to  the  indu.strial 


I)roc(;ss, 

•  The  extent  that  the  NIISM  is 
functionally  the  .same  as  the  comparable 
traditional  fuel,  and 

•  Other  relevant  factors. 

1  he  apjilication  is  re(|nired  to 
include:  (1)  The  petitioner’s  name  and 
adilress;  (2)  a  statement  of  the 
petitioner’s  interest  in  tlu;  proiiosed 
action;  (;t)  a  de.scription  of  the  propo.sed 
action,  including  the  s|)(;cifi(;  NfISM 
the  industry  (i.e.,  NAICS  code)  and 
hinctional  u.se  (i.e.,  indu.strial  functional 
code  listed  in  41)  CFR  71  2(c)(4)(i)(C)]; 

and  (4)  a  statement  of  the  need  and 
justilication  lor  the  jirojio.sed  action, 
mcluding  any  sujijiorting  tests,  .studies 
or  other  information.  Where  such 
NI  ISM(.s)  do  not  meet  the  legitimacy 
criteria,  the  applicant  must  explain  whv 
such  NHSM(s)  should  he  c;onsidered  a  " 
mm-waste  luel.  halancing  the  legitimacy 
criteria  with  other  relevant  factors. 

Under  this  petition  proce.ss,  the 
Administrator  makes  a  tentative 
decision  to  grant  or  deny  a  ])etition  and 
then  puhlisli  notice  of  such  tentative 
decision,  either  in  the  form  of  an 
ANPRM,  a  proposed  rule  or  a  tentative 
determination  to  deny  the  petition,  in 
the  Federal  Register  for  written  inihlic 
comment.  The  Admini.strator  could,  at 
Its  (iLscretion,  hold  an  informal  public 
hearing  to  consider  oral  comments  on 
the  tentative  decision.  After  (;vahiating 
all  public  comments,  the  Admini.strator 
makes  a  final  decision  by  puhlishing  in 
the  Federal  Register  a  regulatory 
ainendment  or  a  denial  of  the  petition. 
Tommen/;  One  commenter  does  not 


sujiiiort  u.se  of  the  ](;gitiniacy  criteria,  as 
provided  in  the  jirojiosed  .section 
24 1 .4(h)(.I)  to  make  a  determination.  A 
material  which  has  not  been  discarded 
IS,  by  definition,  not  a  solid  waste 
However,  if  the  EPA  believes  that  other 
factors  still  should  he  considered,  then 


the  only  other  factor  whicli  should  he 
considered  is  wliiither  the  material  is 
liemg  used  legitinial(;ly  as  a  fuel.  The 
remaining  legitimacy  crit(;ria  are  (and 
should  he)  irrelevant. 

Ii(‘spons(i:  As  discussed  in  the  2011 
NIISM  final  rule.  “l(;gitiniacy”  is 
shorthand  for  referring  to  NI  ISM  that 
aie  not  ahandoned  or  thrown  away,  an; 
sav(;d  and  an;  r(;u.sed  by  h(;ing  hurn(;d 
for  their  value  as  a  fu(;l.'*''‘  Tin; 
legitimacy  criteria  are  the  factors  mieded 
to  he  examined  to  make  this 
determination,  f’or  example,  it  is 
relevant  liow  the  NIISM  is  managed  and 
Its  heating  value  since  hurning  materials 
tliat  have  minimal  or  limited  heating 
value  shows  the  material  is  being 
hurned  lor  discard  and  not  energy 
recovery.  In  addition,  the  extent  to 
u'liich  contaminants  are  jire.sent  in 
NHSMs  may  also  indicate  that  the  real 
reason  for  hurning  the  secondary 
inaterial  is  simply  to  destroy  or  discard 
them  relernid  to  as  “sham”  recycling. 

riius,  the  agency  is  not  simply 
“punting”  to  its  legitimacy  criteria  hut 
believes  they  provide  a  valid  basis  for 
.showing  that  a  NMSM  is  more 
commodity-like  than  waste-like. 

Uommen/.- The  ciirriint  petition 
proce.ss  is  limited  to  NIISMs  when  u.sed 
as  fuels.  Ah.sent  from  this  jietition 
l)roce.ss  are  NHSMs  used  as  ingrediiints 
and  jireviously  di.scarded  materials  that 
meet  the  fuel  legitimacy  critiiria.  We  do 
not  under.stand  this  distinction  and  urge 
the  EPA  to  exjiand  both  the  current  and 
projiosed  piitition  proces.ses  to  allow  for 
non-waste  determinations  for  a  wider 
range  of  NI  ISMs. 

Hnsponso:  In  general,  the  40  CFR  part 
241  regulations  establishes  a  self- 
implementing  apjiroach  for  NIISM  that 
oaii  consider  site-specific  information  if 
necessary  (i.e.,  facilities  will  make  a 
.self-determination  of  wliether  the  non- 
hazardous  .sec:ondary  fuel  or  ingredient 
in  (juestion  meets  the  regulatory 
criteria).  We  note  it  is  the  EPA’s 
intention  to  indicate  in  the.se  rules,  as 
clearly  as  possible,  which  non- 
hazardous  materials  u.sed  as  fuels  or 
ingiedients  in  combustion  units  are  or 
are  not  considered  .solid  waste  based  on 
the  criteria  laid  out  in  nigulatory  text. 

The  agency  exj)ec:t.s  this  siilf- 
iinplementing  approach  will  govmn  the 
majority  of  situations,  including  NHSMs 
u.sed  as  ingredients  and  NHSMs 
jiroces.sed  from  pn;viou.sly  di.scard(;d 
materials. 

We  would  also  not(;  that  tin;  r(;gulat(;d 
(.ommunity  jirior  to  jiroposing  tin* 
December  2011  i)ropo.sed  rule  and 
exmnnenters  to  that  projiosed  rule  did 
not  provide  any  in.stanc(;.s  wh(;r(; 


ingr(;di(;nt.s  an;  comhust(;d  or  are 
lirocessed  from  jireviously  di.scarded 
material  that  would  he  a  candidate  for 
listing  categorically.  Therefon;.  we  do 
not  believe  it  nece.ssary  to  modify  the 
|)roj)o.s(;d  rule  to  addre.ss  this  situation. 

I  lowever,  to  the  extent  that  there  are 
in.stances  where  .such  materials  do  exist. 
Iier.sons  can  always  jietition  the  EPA  to 
modify  the  rules,  including  allowing 
ingredients  that  are  comhustiid  to  he 
(.citegorically  listed  to  account  for  such 
materials. 

Comnwnt:  In  tlie  NIISM  Pro|K).sal.  the 
EPA  recognizes  that  a  material  can  have 
levels  of  contaminants  higher  than 
traditional  fuels,  hut  still  he  combusted 
lor  a  legitimate,  onergy-jiroducing 
imrjio.se  (.see  7(i  FR  «()48:i  discu.ssing 
resmated  wood).  The  EPA  also  has 
projio.sed  that  this  is  true  for  hazardous 
secondary  matiirials  as  well  (see  7(i  FR 
44094,44122;  July  22,  2011). 
Notwithstanding  this  admi.ssion,  the 
p^A  is  not  |)ro|io.sing  to  amend  its 
logitimacy  criterion  for  contaminants  to 
make  it  a  considiiration.  rather  tlian  a 
mandatory  criterion.  Thus,  the  EPA’s 
NIISM  ProjKi.sal  is  internally 
inconsistent.  Under  40  HER  241  .;i(d)(iii), 
any  material  that  lias  c;ontaminant.s  in 
concentrations  high(;r  than  those  found 
in  tnuiitional  fuols  is  autoinalicallv 
considered  a  waste,  no  matter  how 
integial  the  u.se  of  the  matiirial  is  to  the 
manufacturing  jiroce.ss  or  how 
legitimate;  tlu;  comhustion  is  to  the 
inii  po.se  of  (;nergy  recov(;rv.  In  contrast 
under  ])ro|)o.s(;d  40  CFR  241.4.  EPA 
recognizes  that  materials  can  have  liigh 
levels  ofcontaminanls  and  .still  he  non- 
waste  material  h(;ing  legitimately 
comhusted  for  energy  recov-ery.  To 
justify  this  inconsistency,  the  EPA 
argues  that  it  needs  to  make  a  ca.se-hv- 
case  determination  tliat  a  material  with 
higher  levels  of  contaminants  is  a  non- 
waste  to  ‘jirevent  sham  recycling”  (see 
70  FR  80482).  ‘  ^  ‘  ' 

/?e.spfm.se;  The  EPA  disagrees  witli  the 
comment  that  the  mandatorv  nature  of 
the  .self-implementing  4}  24l'.3  .standards 
(mcluding  the  contaminant  legitimacy 
criterion)  for  individual  facilities  is  ' 
iiK.onsistent  witli  tlu;  non-waste 
determinations  outlined  in  (5241.4.  In 
l)artic:ular,  tlu;  l(;gitimacy  criteria 
(including  tlu;  contaminant  legitimacy 
criterion)  must  lx;  met  under  the  self-' 
inijilementing  standards  for  individual 
facilities  outlined  in  (}241.:i,  hut  the 
.same  criteria  may  he  balanced  by  the 
IjPA  with  other  r(;levant  factors  under 
the  categorical  non-waste 
det(;rmination.s  outlined  in  (5  241.4. 

riu;.s(;  (liflerenc(;.s  an;  iu;c(;.s.sarv  and 
ajijn-ojiriate.  Where  a  juirticular  NHSM 
may  not  meet  all  the  legitimacy  criteria 
outlined  in  (5 241.:i(d)(i).  hut  the 
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inatcaial  is  being  u.siul  as  a  l(;gitiinate 
Inel,  the  agency  has  decidcui  it  is 
iKJcessary  to  reiiuire  a  tonnal 
(l(;terininati()n  (/.e..  not  a  scdl- 
iinpleinenting  decision)  to  prcivent 
inat(;rials  Iroin  being  hiirin!d  lor  discard 
und(;r  the  guis(!  of  recycling. 
Furlherinonc  tin;  agency  has  decidcul 
that  such  a  dcitenninalion  should  lx; 
subject  to  public  notice  and  connnent. 

In  ca.stis  when;  the  diflenaua;  hetweciu 
nicycling  and  waste;  tr(;atmenl  is 
difficult  to  distinguish,  as  is  the  case 
wheai  elevated  lev(;ls  of  contaminants 
are  pre.sent.  the  ])ot(;ntial  for  abuse  is 
likely,  and  thus,  regidalorv  oversight  is 
appropriate  when  making  a  waste/non¬ 
waste  det(;rmination.  This  a])proach  is 
also  consistent  with  what  the  EPA 
propos(;d  for  the  hazardous  .secondarv 
material  rule  cited  hv  the  connnent — 
that  is.  the  balancing  test  would  he  used 
by  the  EPA  in  a  petition  j)rocess.  not  as 
a  self-implementing  determination. 

(loiunwut:  One  commenter  recpiested 
that  the  EPA  should  specificallv 
recognize  in  tin;  cat(;gorical  petition  that 
the  existence  of  a  sn})])ly  contract 
between  a  generator  of  NSllMs  and  a 
combustor,  with  specifications  that  the 
NHSM  mn.sl  meet,  should  he  consider(;d 
disjjositive  evidence  that  the  NHSM  is 
not  a  waste  and  is  coinhiisled  for  energy 
r(;covery,  not  disposal. 

lU^sponsa:  We  disagr(;e  with  tlu; 
commenter  that  the  mere  (;xi.stence  of  a 
contract  hetw(;(;n  the  g(;neralor  and 
comhuslor  is  disj)ositive  (‘vidence  of  the 
material  being  a  non-waste.  However. 
exist(;nce  of  a  contract  is  a  factor  to  h(; 
considered  in  a  categorical  non-wa.ste 
determination.  For  example,  under  40 
241.4(a)(1).  .scrap  tires  managed 
under  established  tire  collection 
programs  are  a  categorical  non-waste 
and  the  definition  of  "estahlished  tire 
collection  program”  (40  CFR  241.2) 
ex])licitly  recognizes  contracts  as 
evidence  that  the  material  has  not  h(;(;n 
discarded.  S|)ecifically.  "Established 
tire  collection  })rogram”  means  "a 
conijirehensive  collection  sy.stem  or 
contractual  arrangement  lemphasis 
added]  that  ensures  .scrajj  tires  are  not 
discarded  and  are  handled  as  a  valuable 
commodity  through  arrival  at  the 
comhustion  facility*  *  *" 

C'ojjijjient:  The  timeframe  for  which 
the  EPA  must  grant  or  deny  the  re(juest 
should  he  included  as  well  as  defining 
the  length  of  time  of  30  days  that  these 
notices  will  he  o])en  to  ])uhlic  comment. 
What  is  the  legal  implication  of  an 
“informal  jjuhlic  hearing?"  How  does 
this  differ  from  a  public  information 
meeting?  If  it  is  “informal.”  what  is  the 
j)urpo.se?  What  administrative 
procedures  apply  to  comments  made 
during  the  “informal  public  hearing?” 


/{espojjse:  Tl}(;  agc'iicy  is  not  im|)osing 
a  d(;adlin(;  on  its  decision  to  grant  or 
deny  a  petition,  or  a  specific  time  ])(;riod 
for  ])uhlic  comment,  due  to  tlu; 
pot(;utially  wide  range  of  issues 
involved  iu  cousid(;ring  a  cat(;gorical 
uou-wastc;  petition  and  h{;cau.s(;  of  the 
many  factors  beyond  its  control. 

Informal  |)uhlic  h(;arings,  similar  to 
formal  public  h(;arings.  provide  an 
op])ortunitv  for  tlu;  |)uhlic  to  ])rovid(; 
comments  and  oral  t(;stimony  on 
propo.sed  agency  actions  .  All  t(;stimony 
r(;ceiv(;d  h(;comes  part  of  the  public 
r(;cord.  Public  meetings,  on  the  other 
hand.  ar(;  le.ss  formal;  anyoiu;  can 
attend.  th(;re  an;  no  formal  time  limits 
on  stat(;m(;nt.  and  the  agency  and/or  the 
facility  usually  answer  (piestions.  The 
purpose  of  the  meeting  is  to  share 
information  and  discuss  issues,  not  to 
make  decisions. 

Connnent:  The  final  rule  should  make 
clear  that  the  denial  of  a  ])etition  would 
not  bar  the  filer  of  tlu;  d(;nied  p(;tition 
from  filing  a  suh.se(|iu;nl  |)etition  for  the 
same  location  and  same  mat(;rials. 

Response:  Wh(;r(;  the  information 
submitted  to  make  a  categorical  non- 
waste  d(;termination  has  fundanu;ntally 
chang(;d,  the  EPA  agrees  that  a  ])(;tilion 
to  cat(;gorically  list  a  NHSM  can  lx; 
n;suhmitt(;d  for  r(;view. 

Materials  for  Which  Additional 
Information  Was  R(;(|ue.st(;d 

a.  Pul])  and  Pap(;r  Sludgi; 

In  the  March  201 1  NHSM  final  rule, 
the  EPA  conclud(;d  that  l)ulp  and  pai)er 
sludges  meet  tlu;  legitimacy  criteria  and, 
thus,  can  he  huriied  as  a  non-waste  fuel 
provi(h;d  such  comhu.stion  units  an; 
within  the  control  of  the  generator  in 
accordance  with  section  241.3(h)(l).“'* 
The  Decend)er  2011  propo.sed  rule 
discussed  the  information  we  currently 
have  on  pulj)  and  paper  sludges,  and  the 
additional  information  that  the  agency 
would  need  in  order  to  categorically  list 
these  mat(;rials  in  40  CFR  241.4(a)  as  a 
non-waste  fuel."^  If  such  information 
were  ])rovided  to  the  EPA,  the  ag(;ncy 
would  then  consider  the  legitimaev 
criteria  and  other  factors  relevant  to  a 
d(;termination  that  these  sludges  are  not 
solid  wa.stes  wlu;n  comhnst(;d. 

This  categorical  listing  would  put 
])ulp  and  paper  sludges  iu  the  same 
general  grou])ing  as  resinated  wood 


I’uip  iiixl  |)a|)(!i'  siudgiis  iilinost  (Milirdv  rian.iiti 
on-silc!  iiiid  willdii  tlu;  control  ol  Iho  f^tMxaator  wlion 
hurixul  as  liiols.  I'o  llio  oxliait  that  indp  and  papta- 
slndf;(!s  do  not  r(anain  within  llx;  control  of  the 
f;(axa'ator  and  arc  used  as  fuels,  tlu;  petition  process 
listahlislxal  in  40  (iflt  241.;t(c)  could  appiv  to  these 
materials,  as  appropriate. 

“^Additional  information  msahal  to  categorically 
li.st  pulp  and  papeir  sludges  is  discusseal  at  7li  l'’R 
Kl)48.'j. 


rttsiducils.  For  r(;.siniif(;d  wood  rttsiduals, 
tlu;  Id’A  considered  that  u.se  of  that 
m<it(;rial  as  ;i  fu(;l  has  been  integrally 
ti(;d  to  tlu;  industiiiil  production  ])roc(;.ss 
iind  is  consi.st(;nt  with  thiit  of  a  fuel 
product.  Tlu;  j)roposal  discus.s(;d  similar 
itdbriuiition  that  wtis  nei;ded  by  tlu; 
cig(;ncy  to  supjiort  additig  pulp  titul 
l)!ip(;r  slitdges  to  40  (’,FR  241 .4(a)  its  a 
ciil(;goriCftl  non-w;iste. 

Ilas(;d  on  the  comnu;nts  received  <tnd 
iidormation  suhmitl(;d.  the  EPA  is 
listing  its  a  categoricitl  noti-waste  fttel 
tttuler  .s(;ction  241.4  those;  dewater(;d 
pul])  and  ptiper  sludges  that  are  not 
di,scard(;d  and  itre  generitt(;d  and  huriu;d 
on-site  by  pitlp  atul  ])a|)er  mills  that 
burn  a  significant  i)ortion  of  those 
r(;,sidttiil.s.  Such  r(;sidual  must  lx; 
dewatered  aiul  managed  in  a  manner  to 
pr(;serv(;  the  nu;aningful  heating  value; 
e)f  the)se;  mat{;rial.s. 

This  eleterminatie)!!  for  pulp  ;mel 
pa])e;r  sluelge;  as  a  e;ate;ge)rie;al  nem-waste 
re})re;se;nt.s  the  cigene;y's  fineling  that, 
afte;r  halanenng  the;  re;gulcite)ry 
li;gitimae:y  eaiteria  with  e)ther  relevant 
fae;te)r.s,  the  hurniug  e)f  this  mate;rial  as 
ele;.se;rihe;el  in  the;  e:iite;ge)rie;al  listing  is  ;i 
e:onmu)elity  fuel  fe)r  le;gilim<ite;  e;nergy 
re;e:e)ve;ry  iinel  ne)t  elise:arel.  I'liiit  is,  tlu; 
agene;y  Ixis  e:e)nf:luele;el  that.  fe)r  ])ulp  <mel 
])ii])e;r  mills  theit  burn  <i  .signifie:aut 
peertie)!),  pulp  anel  paper  sluelges  are; 
inte;gr;d  te;  the;  mills’  e)per<etie)n.s  ;mel 
pre)viele;  a  e:ritie:al  se)ure:e  e)f  energy.  Sue;h 
mills  are;  ne)t  burning  these  elewatere;el 
])ulp  anel  ])ii])er  sluelge;.s  te;  elise:arel  the;m 
hut  are;  burning  them  as  a  le;gitimate 
e:e)mme)elity  fuel,  'fhese  faf:ilitie;.s  lake  the 
ste;])s  nece;ssary  to  ele;wate;r  the  pulj)  anel 
paper  sluelges  anel  te;  manage;  the 
ele;wate;red  sludge  to  maintain  its 
meaningfid  heating  value  anel  ne)t  te) 
elispo.se  e)f  the  sluelge.  In  addition,  the 
agency  finels  for  facilities  hurning  a 
signifie:ant  ])e)rtie)n  of  the  ele;watere;d 
sluelge  that: 

(1)  The  sluelges  are  manageel  in  a 
manner  that  j)reser\'es  nu;aningful 
heating  value  anel,  the;refore.  nu;e;t.s  the 
manageel  as  a  valueihle  e:e)mnu)elitv 
(241.3(el)(l)(i)). 

(2)  De;watere;el  sluelge  (i.e.,  ele;wate;re;el 
thre)ugh  a])])re)priate;  water  reme)val 
j)rae:tie:es.  ine:lueling  elewatering  presse;.s. 
re)tary  elriers,  ete:.)  meets  the  me;aningful 
heating  value  auel  u.seel  in  e:e)mhu.stie)n 


“",\s  llii!  i;i’A  hits  pnn  ioiisly  stiilcul  l7(i  I  K 
l.')4lie)).  Ihi!  Agin)cy  has  (istahlishixl  regulatory 
legitimacy  critcuia  which  mav  hi;  used  hv 
companies  on  a  case-hy-cas(!  basis  to  show  that  tlxw 
an;  not  discarding  material  whem  usiul  in  a 
t:omhu.stor.  However,  for  the  categorical 
dc!t(!rmination.  the  Agency  has  detminined  that  it  is 
ap|)ropriate  for  tlu;  Agency.  iis(df.  to  make  the 
riiscard  dtXermination  for  material  that  does  not 
meet  the  more  strict  regulatorv  criteria.  Thus,  the 
Kl’A  has  dov(!lo|)(!d  the  cat(!gorical  (hderminatioji. 
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units  that  recoverv  energy  criterion 
(241.3(d)(l)(ii)). 

(3)  'I’he  sludge  meets  the  coinparahle 
contaminant  criterion  (24 1 .3((1)(1  )(iii)). 

’I’he  fact  that  these  sludges  nuua  the; 
contaminant  legitimacy  criterion,  in  the 
id’A’s  vi(!\v,  show  that  th(!se  sludges 
when  hnrned  on-site  are  not  l)eing 
discarded.  While  the  agency  is  not 
defining  a  specific  percentage  of 
dewat(!red  pnl])  and  |)a])er  sludges  that 
would  need  to  he  hnrned  to  (jnalify  for 
the  categorical  li.sting  in  .section  241.4, 
the  agency  would  consider  that  tin;  42 
mills  that  responded  to  an  AFFA 
snryey'*''  and  that  u.se  dewatered  i)ulp 
and  ])aper  sludge  as  fuels  at  a  significant 
rate  (between  70-100  percent  of  these 
materials  that  are  generated  and  burned) 
meet  the;  listing  descri])tion.  We  also 
find  that  other  mills  that  burn  a 
significant  portion  of  their  dewateriul 
pulp  and  paptir  sludges  on-site  as  fuel 
would  (lualify  for  the  li.sting 
description.-"’  For  the  pnlj)  and  ])aper 
mills  that  burn  a  relatiyely  small 
percentage  of  their  dewatca  ed  jjulp  and 
|)a])er  sludges  on-site  as  a  fuel  (e.g.,  the 
fiye  mills  that  resj)onded  to  the  AFI’A 
suryey  that  hnrn  less  than  20  percent), 
the  agency  has  det(!rmined  that  tho.se 
.slndg(;.s  are  not  yiewed  tin;  same  by  the 
mill  operator  in  that  they  do  not  need 
to  rely  on  them  for  their  energy  yalne 
and  are  not  included  in  the  non-wa.ste 
cat(!gorical  listing  in  section  241.4. 

Howeyer,  there  is  likely  little 
difference  as  to  how  pulp  and  paper 
sludge  may  he  defined  under  NMSM 
rules,  whether  a  categorical  or  a  facility- 
specific  non-waste  determination.  I'liat 
is,  such  dewatered  pnljj  and  ])a])er 
sludges  may  still  he  considered  non- 
waste  fuels  when  hnrned  as  a  fuel  for 
energy  nicoyery  at  mills  that  burn  a 
relatiyely  small  percentage  ofthe.se 
materials,  although  the  rules  recpiire 
those  facilities  to  document  on  a 
facility-sjjecific  basis  that  such  sludges 
are  non-wa.ste  fuels.  As  di.scussed  in  the 
final  NFISM  rule  (76  FR  15488), 
dewatered  pnlj)  and  j)aper  sludges  that 
are  burned  within  the  control  of  the 


April  2.  2012.  lc!ll(!i'  Iroin  I'imolhy  (i.  Hunt 
lo  liimos  Hol  low.  A  cojiy  otlliis  lollor  liii.s  iHUiii 
placod  in  llio  dockol  for  today's  ridoinakiiif>. 

■"'Wliilo  till!  Af'oncv  is  not  includin'' a  spociiic 
riHiiiiromonl  for  pulp  and  |)a|)(!r  mills  lo  docunuml 
the  amount  of  dowatorod  waslowalor  IroalmonI 
rosidnals  timy  Imrn  on-sito  as  a  fiml,  wo  would 
rocommond  that  such  pulp  and  papor  mills  inchido 
such  documontation  in  caso  thoro  aid  any  (|iioslions 
as  lo  whothor  tho  pulp  and  papor  mills  dowatorod 
wastowalor  IroalmonI  rosidnals  (inalifios  for  tho 
calof'orical  li.sting  in  241.4.  As  an  altornativo.  tho 
pnl|)  and  |)a|)or  mill  can  id(|uo.st  tho  Agoncy  lo 
confirm  (via  lotlor)  that  tho  facility  gonoratos  and 
hums  on-sito  a  significant  |)ortion  of  pul|)  and 
papor  shidgos  such  that  tho  facililios  pulp  and 
pajior  shidgos  aro  inchidod  within  tho  calogorical 
listing. 


generator  and  meet  the  legitimacy 
criteria,  likely  are  non-wa.ste  fuels  and 
thus  can  he  hnrned  in  units  subject  to 
(’.AA  section  112  riKpiirements. 

The  agency  has  restricted  the 
categorical  li.sting  to  those  dewatered 
])nlp  <md  ])aper  sludges  that  are  burned 
on-site  because  the  agency  has  minimal 
information  on  how  the.se  NllSMs  are 
managed  when  shipped  offsite.”' 

Ontiined  below  are  commenters' 
resjionses  to  the  agency  information 
recpiests  regarding  jnilp  and  pajier 
sludges  and  <i  categorical  non-wa.ste 
determination. 

Commant:  'Fhe  FFA  retpiested 
information  on  how  pnl])  and  paper  mill 
sludge  is  used  as  a  legitimate  fuel  and 
not  discarded  at  i)nlp  and  paper  mills 
and  how  the  material  is  integrated  into 
the  industrial  production  process. 

In  responding  to  the  agency's  request, 
commenters  first  proyided  it  summary  of 
energy  needs  by  tlie  i)nlj)  and  paper 
industry.  The  commenters  indicated 
that  the  indn.stry  is  .somewhat  nnicjiie  in 
its  energy  |)rofile  and  in  how  indiv'idnal 
mills  select  iijjpropriate  fuels  to  .snj)port 
their  energy  mteds.  Most  pnlj)  and  paper 
mill  boilers  are  s])ecifically  designed  to 
handle  a  yariet  y  of  fuels;  few  boilers  are 
designed  to  hnrn  jn.st  traditional  fuel. 
Fyen  mills  with  boilers  .s])ecifically 
pttrmitted  as  pulp  iind  i)a|)er  sludge 
boilers  itlso  hnrn  other  fuels.  Oyer  the 
years,  the  industry  has  recognized  the 
benefits  of  burning  secondary  materials, 
])articularly  tho.se  genenited  on-site. 
The.se  secondiiry  materials  are  deriv'ed 
from  and  haye  characteristics  similar  to 
traditional  fuel,  j)articnlarly  the  biomass 
used  to  produce  pulp  and  pa])er 
products. 

Mills  do  not  usually  hnrn  just  one 
type  of  fuel  at  any  one  time.  Some  mills 
rely  heayily  on  coal,  others  on  natural 
gas  or  biomass.  According  to  the 
commenter,  the  choice  of  fuel  dej)ends 
on  ayailahility.  cost  and  need,  flogged 
fuel  or  coal  may  he  the  underlying  fuel 
hilt  it  is  .sui)])lemented  by  other 
traditional  and  non-tradilional  fuels. 
This  is  done  in  order  to  meet  the  energy 
needs  of  the  mill  hut  also  to  address  best 
management  practices  for  the  boiler  and 
meet  air  (juality  reijnintment.s.  If  the 
hogged  fuel  is  wet,  coal  or  resinated 
wood  may  he  added  to  boost  heat  yalne. 
If  the  boiler  is  hnrning  too  hot,  the 
addition  of  iinl])  and  paper  sludge 
enables  the  mill  to  regulate  temperature. 
Pulp  and  ])a])er  sludge  also  may  he 
hnrned  because  it  has  the  he.st  fuel  yalne 
for  the  price.  All  of  these  decisions  are 


■“  \V(!  note!  thill  in  tho  sitiiiilion  wliiin;  pulp  iind 
piiljur  sludf^u.s  iirt!  Imnslurrud  hovnnd  thu  control  of 
llu!  <>uiu!nitor,  ii  liicilily  ciin  petition  Ihu  AHuncy  lo 
rocuivi!  ii  non-wasto  detonniniition.  as  apiiroprialu. 


based  on  the  boiler  conditions,  fuel 
ayailahility,  energy  needs,  air  (inality 
reipiirements,  as  well  as  costs,  and  all 
are  consideritd  when  the  energy 
manager  determines  the  right  mix  of 
fuel  in  any  giyen  day. 

As  a  result,  the  (jnantities  of  different 
types  of  fuels  hnrned  oyer  the  course  of 
a  year  differ  and  the  mill  may  not  hnrn 
100  jiercent  of  the  av'ailahle  fuel 
generated  during  that  year.  Not  all  pnlj) 
and  j)a])er  sludges  are  hnrned  at  a  given 
mill  oyer  the  course  of  a  year  nor  are  all 
recycled  jirocess  residuals  (old 
corrugated  cardboard  rejects)  or  all 
hogged  fuel.  The  commenter 
emphasized  that  if  only  a  j)ercentage  of 
a  secondary  material  generated  by  the 
indn.stry  is  used  as  a  fuel,  that  it  does 
not  negate  its  value  as  a  fuel.  Rather,  it 
reflects  the  realities  of  running  a  boiler 
for  which  the  economic  and  ojierating 
conditions  are  interconnected  and 
dynamic. 

P’or  example  in  one  mill,  the 
commenter  indicated  that  combination 
boilers  are  designed  to  hnrn  a  wide 
yariety  of  fuels  efficiently  and  cleanly. 
Two  mills'  boilers  currently  hnrn  tire- 
derived  fuel,”-  while  one  burns  wa.ste 
])a])er  generated  at  the  mill.  They  all  are 
cajiahle  of  burning  one  or  more  fossil 
fuels:  oil  (including  n.sed  oil),  coal  and 
gas.  The  four  combination  boilers  hnrn 
large  amonnts  of  hioniiiss.  either 
generated  on-site  or  purchased 
commercially.  A  ])ortion  of  three  of  the 
mills’  biomass  consists  of  sludge 
generated  on-site  from  their  wastewater 
t  r ea t  m e n  t  j ) recesses . 

One  state  commenter  also  indicated 
that  most  mills  operate  boilers  that  are 
specifically  designed  to  handle  a  variety 
of  fuel.s — few  boilers  are  designed  to 
hnrn  just  trailitional  fuel  and  mills  do 
not  usually  hnrn  just  one  type  of  fuel  at 
any  one  time.  Bark  and  biomass  fuel 
may  he  the  ])rimary  fuel  hut  it  is 
.suj)plemented  by  other  traditional  or 
alternative  fuels. 

Secondary  materials  have  been  an 
imjiortant  alternative  fuel  used  safely  by 
the  mills  in  the  commenter’s  .state  for 
many  years.  Most  of  that  state’s  mills’ 
have  mnlti-fnel  boilers.  Their  fuel 
handling  equipment,  mill  wastewater 
treatment  sv.stems  and  other  ancillary 
e(]uij)ment  were  designed  to  combust 
alternative  fuels,  including  pnlj)  and 
])a])er  sludge.  U.se  of  the.se  fuels  reduces 
reliance  on  purchased  biomass  and/or 
fo.ssil  fuels  (Uid  provides  a  vehicle  for 
beneficial  ren.se  of  the  materials.  In  light 
of  the  greater  stringency  of  the  (ilSWl 


Tiru-tlurivuil  luul  usoci  in  tliu  pupur  industi  v 
imisl  III!  (luwirud  .since;  llu;  \vii(;s  uflun  cloji  tin;  fi;(;d 
svsinin.  rlius.  tiu;  indusirv  do(;s  not  utilizo  wholi; 
lir(;s. 
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regulations,  the  state  indicated  that  the 
mills  are  likely  to  landlill  these 
materials  instead  of  recovering  their  fuel 
value  ii  lhese  materials  are  considered 
solid  waste  under  the  C'.lSWl  .standards. 

Another  industry  commenter  stated 
that  fonrof  tlanr  five  II. S.  jnd])  mills 
jM'odnce  wastcnvater  treatment  residuals 
that  are  horned  in  hioma.ss-fired 
combination  fuel  hoibus.  At  one  mill, 
the  residual  solids  are  harvested  and 
sold  under  a  purchase  agreement  to  an 
Fhictric  Utility  (ienerating  plant  hnrning 
various  .sources  of  biomass  because!  that 
mill  does  not  have  a  biomass  boiler 
designed  to  burn  the  residuals.  The 
residuals  are  ])rimarv  clarifier  solids 
(mostly  wood  fibers  too  short  for 
j)rodnct  n.se)  which  are  harvested  bv 
dewatering  through  a  screw  press.  The 
residuals  are  stockpiled  in  a  .s])ecific 
managed  area  before  being  trucked  to 
the  power  company.  At  that  site,  the 
materials  are  proccissed  and  conveved 
with  other  forms  of  biomass  for  fuel  in 
their  biomass  boiler.  lJ.se  of  the 
wastewater  treatment  residuals  from  the 
mill  as  a  fuel  at  the  jnirchasing  site  is 
l)ermitted  in  their  air  pcsinit. 

One  commenter  indicates  that  the 
enei'gy  manager  at  a  mill  will  determine 
the  approximate  amount  of  different 
ty|)es  of  fuels  needed  to  obtain  the  mo.st 
energy  nndiir  the  be.st  operating 
conditions.  As  pulp  and  i)aper  slndgi!  is 
g»!nerated.  it  is  directed  toward  the 
hoggeil  fuel  ])ile  or  towards  other  non- 
fnel  ns(!S.  This  decision  is  basiid  on 
whether  the  mill's  boiler  is  designed 
and  permitted  to  burn  pidp  and  i)ai)er 
slndge  and  the  amount  is  determined  by 
the  energy  demands  on  that  |)articnlar 
day. 

Another  commenter  believes  that  the 
fact  that  not  all  pulp  and  paper  sludge 
is  combusted  at  Jinlp  and  jjaj)er  mills  is 
evidence  that  the  wood  products 
indn.strv  only  combn.sts  pnl))  and  paper 
sludge  for  higitimate  energy  recovery 
and  not  for  disposal.  According  to  the 
commenter.  when  the  pulp  and  paj)er 
slndge  is  not  needed  as  a  fuel,  it  is  n.sed 
for  non-fuel  pnrjjoses  or  is  discarded. 
When  it  is  combusted,  it  is  combusted 
for  its  emu'gy  value  as  a  legitimate  fuel. 

One  mill  de.scribed  bv  a  f;ommenter 
has  (ilected  to  divciit  its  own-make  bark 
to  beneficial  use  as  mulch,  rather  than 
burning  it.  because  it  is  of  poorer  (juality 
than  commercially  available  biomass, 
riiat  same  mill  has  recciiitly  invested  in 
a  new  belt  pre.ss  which  provides  high 
(|uality  sludge  as  fuel  for  its 
combination  boiler.  Since  the  pre.ss  was 
instalhnl  in  2011.  the  percentage  of  mill 
sludge  burned  has  increased  to  80 
p(!rcent  from  under  .')()  percent. 
Ourrently.  the  mill  is  burning  more  of 


the  sludge  from  its  ])rocess  than  the  bark 
it  also  generates. 

At  another  i)lant.  the  commenter 
indicates  that  sludge  is  a  by-product  of 
the  AST  proc(!s.s.  I’lKiir  mills  em])lov 
|)rimarv  clarifi(!rs  to  .separate  out  solids 
from  wast(!wat(!r.  of  which  .'>()  i)ercenl  is 
wood  fiber,  the  primarv  com])onent.” ' 
I’hese  solids  are  stagiul  in  holding  or 
blend  tanks  prior  to  drying.  In  addition 
to  primarv  clarifiers  and  aeration  basins. 
A.ST  systems  employ  secondary 
clarifiers  (large.  o])en.  circular  concrete 
tanks)  in  which  biological  .solids  exiting 
th(!  aeration  ba.sin(.s)  are  .se])arated  by 
gravity  from  wastewater.  The  process  is 
carefully  regulated  to  accomplish  two 
objectives:  making  the  water  as  clean 
and  free  of  solids  as  possible!  while 
retaining  activated  sludge  (active! 
mie;robe!s)  te)  re:-injee:t  inte)  the  biole)gie:al 
treatment  .stage  e)f  the  ])re)e:e.ss.  As  part 
e)f  this  e;e)ntinue)u.s  le)e)]),  se)me  ae:tivate!el 
sluelge  must  be  remeeveHl  freim  the 
sy.ste!!!!  te)  maintain  the  e)ptimal 
pe)])ulatie)n  e)f  eieitive  mie;re)be!.s  ibr 
e!ffe!e;tive!  treatment. 

Afte!!'  e!xe;e!.s.s  .se!e:e)nelarv  sluelge  is 
re!inove!el  fre)m  the!  treuitment  le)op  at 
threu!  e)f  the  mills,  it  is  mixeel  with 
primarv  sluelge  in  blenel  tanks  ])rie)r  te) 
being  elrieel  e)n  be!lt  pre!s.se!.s  te)  ii  suitable! 
me)i.sture!  le!ve!l  fe)r  burning  e)r  e)the!r  useis. 
.Sluelge  is  inti'e)elue:e!el  inte)  the  mills’ 
se)liel  fuel  fe!eel  .systems  by  meums  e)f 
e;e)nve!ye!rs  whe!re!  it  be!e:e)me).s  the)re)ughlv 
mixe!el  with  e)the!r  fuels  in  the  e:e)nveve!r 
sy.stems  befe)))!  being  intre)elue:eel  into  the 
mills’  e;e)mbinatie)n  be)ile!r.s.  At  e)ne!  mill, 
primary  sluelge  is  elrieel  .separately  bv 
meuins  e)f  se:re!W  pre!.sse!.s  while  .se!e;e)nelarv 
sluelge  is  elrieel  using  a  belt  press.  The 
twe)  fuels  are  ie!el  .se!piu’ately  by 
e:onve)yers  e)nte)  the  mill’s  main  seeliel 
fuel  e;e)nve)ver  whie;h  transports  the  bark/ 
sluelge  mixture  to  a  surge  bin.  The  fuel 
is  ])as.seel  thre)ugh  a  “wa.ste  he)at  elrver." 
where  it  is  brieily  exj)e).se!el  to  boiler  Hue 
gas  befeere  being  feel  into  the 
e:e)mbinatie)n  be)ile)r.  The  pi'e)e:e!.ss  at  all 
four  mills  is  e;e)ntiniie)u.s.  Ope!rate)r.s 
monite)!'  anel  manage  the  sluelge  e)n  a  24 
hour  basis.  .Sluelge  elrving  takes  plae.e 
entirely  within  builelings  where!  the 
tiinks.  pi|)e!.s.  mixe!r.s.  ])ump.s,  ])e)lvme!r 
feeel  .syste!n).s.  e:e)nve!vers.  pre!s.se!.s. 
eliversie)!)  gate!.s  :mel  valves,  meeniteering 
elevices  anel  e)the!r  euiuipment  neuiessary 
te)  ])re)elue;e!  suitable  sluelge  are  heeuseul. 

.Sluelge  burneul  in  the  beeilers  is 
trans])e)rte!el  to  the  be)ile!rs  e)n  feeeel 
sy.steans  ele!.signe!el  te)  euisure!  sluelge. 
bie)ma.ss  anel  e)the!r  seeliel  iue!ls  are! 
he)me)ge!ne!e)us.  the)re)ughly  mixeul  anel 


‘  Washinglon  .Slain  Dc^parlnioiil  of  llcolojev 
Indiislrial  l■'o()l|)^lll  I’nijeicl  Wdula  Stream 
Heihictitm  and  lia-l’sa  in  the  Pnlf)  and  Paper 
Sector.  jiiiH!  201)8. 


ne)t  exposeel  to  the  elements  while!  be!ing 
e;e)nve!ye!el  te)  the  be)ile!rs.  After  its 
re!me)val  fre)m  wastewater  tre!atnie!nt.  ne) 
sluelge  te)ue:hes  the  gre)unei  until  it  is 
burne!el.  benedieiially  useel  (e.g..  re!e:ye:le!el 
fe!e!elste)e;k  te)  make  neiwsprint)  e)r 
lanelfilleKl. 

The  e:e)nnne!nte!rs  inelie;ate!  that  the 
me)istnre!  e:e)ntent  e)f  bie)mass  is  highlv 
Viiriiible.  ()])e!rate)r.s  e;e)ntre)l  fue!l  n.se 
base!el  e)n  the  mill’s  ne!e!el  lor  steeam  anel 
e!le!e:trie:ity.  fuel  c:e)st.s.  fue!l  e|nality  anel 
fuel  availability.  All  fae:te)r.s  e:an  e:himge 
at  a  meemenit’s  notieie  .sine:e!  the 
|)re)elue:tie)n  pre)e:e!s.s  is  e;e)n.stantly 
e;hanging.  Pulp  anel  ]);i])e!r  pre)elue:tie)n 
.swings  e)r  cuiiailments  are  ce)inme)n. 
Fnergy  demand,  fuel  e:e).st  or  fuel  ejualitv 
may  make  it  nee;e.ssary  e)r  elesirable  te) 
re!elue:e  bie)ma.ss  anel  sluelge  e:e)mbu.stie)n. 
e)ven  te)  swite;h  entirely  to  fe)s.sil  fuels. 
Knvire)nmental  emis.sie)n.s  e)ce;asie)nally 
can  be  a  facte)r  in  fuel  u.se.  ])artie:ularly 
eluring  be)iler  startup  e)r  shutelown,  e)r 
when)  the  mill  is  experiene.ing  rapiel 
flue:tnations  in  steuun  eleMiianel. 

/fe:!.s7)on.se;  Baseul  e)n  the  infe)i'matie)n 
submitteul.  anel  as  elise:us.se!el  further  in 
e)ur  re!s])e)n.ses  beleew.  the  EPA  is  listing 
iis  ;i  e:ate!ge)rie:al  ne)n-waste!  fuel  uneler 
.seeitie)!)  241.4  ele!wate!i'eel  pulp  anel  pa])e!r 
sluelges  that  are  ne)t  eli.se;arele!el  <mel  iire 
geneniteul  anel  burneul  een-site  by  pidp 
anel  ]);ipe!r  mills  that  burn  a  signifie;ant 
peertie)!)  e)f  sue;h  mate!rial.s  wheu'e  sue:!) 
eleewiiteueel  re!.sielucils  are  manageel  in  a 
manner  that  ])re!se!rve!s  the!  nuumingful 
heating  value  e)f  the  materials. 

This  eleterminalie)!)  Ibr  pulp  anel 
paper  sluelge  as  a  cate!ge)rie:al  non-waste! 
fue!l  reipresents  the!  agene:y’.s  fineling, 
lifter  balancing  the  k!gitimae;y  e:rileria 
with  e)ther  relewant  fae:te)rs.  that  the)se 
mills  that  burn  a  significant  j)oi'tie)n  of 
the.se  pulp  anel  pa])er  .sludge!s  are 
burning  tlieun  as  a  commoelity  fuel  for 
e!ne!rgy  ree:overv  anel  ne)t  eliseiarel.  The 
elise:u.s.sion  above  inelie:ate!.s  that  the.se 
mills  have  beien  elesigneul  to  utilize  ])ulp 
anel  ])aper  sluelges  anel  n.se  e)f  that 
matei'ial  as  a  fuel  is  an  inte!gral  part  of 
fae:ility  e)])e!ratie)n.s.  Dee:i.sie)n.s  reigareling 
use  anel  the  right  mix  of  fuel  in  emy 
given  elay  are  baseel  e)n  the  be)iler 
e;e)nelitions.  fuel  availability,  energy 
neieels.  air  eiuality  re!ejuire!me!nt.s  anel  e:e).st. 

Uom/nem/;  The  EPA  reujueisteul 
inlbrmatie)!)  e)n  the  ame)unt  e)f  pul])  anel 
pa])e!r  sluelge  burneul  as  fuel. 

In  201 0.  members  e)f  AE&PA  burneul 
772.0:14  elry  teens  e)f  i)ul])  anel  papeu’ 
sluelge!.  whie:h  rejereusents  ajejereeximatelv 
2.')  pe!re:ent  e)f  the  pulj)  ;mel  jeajeeu’  sluelge 
generateul  by  me!mbe!r.s  e)f  AFPA  eluring 
the  yeuir.-'-^  Heeweve!)-,  apiereeximately  90 
])ere:e!nt  eef  the  AE&PA  me!mbe!r  fae:ilitie!.s 
that  reuspeeneleel  tee  their  survey  (42  eeut  of 
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47)  that  u.se  dewatered  pul])  and  ])a])er 
sludge  as  fuels  do  so  at  a  siguifieaut  rate 
(between  70-100  ])en:eut  of  these 
materials  that  are  generated  are  hiirned). 
In  fact,  one  third  of  the  AF81FA  facilities 
that  responded  to  their  survey  (10)  that 
hum  l)nlp  and  paper  sludges,  hum  100 
percent  of  the  materials  generated.”^’ 

lU^sponsfi:  As  the  commenter 
indicates,  while  2r)  percent  of  pulp  and 
l)aper  sludges  that  are  generated  are 
used  as  fuels  on  an  industry-wide  basis, 
the  vast  majority  of  facilities  that 
re.sj)onded  to  the  survey  that  use 
dewatered  l)id])  and  paper  sludges  as 
fuels  do  so  at  a  significant  rate.  In  light 
of  the  information  on  u.se  of  i)ul])  and 
paper  sludges,  the  agency  finds  that  for 
tho.se  l)ulj)  and  j)aj)er  mills  that  hnrn  a 
significant  portion,  that  their  u.se  as  a 
legitimate  fuel  is  integral  to  the 
operation  of  the  l)nlj)  and  ])aj)er  mill. 
The  fact  that  these  sludges  meet  the 
contaminant  legitimacy  criterion  also,  in 
the  EPA’s  view,  shows  that  the.se 
sludges  when  burned  on-site  are  not 
being  discarded. 

As  discussed  above,  while  the  agency 
is  not  definijig  a  specific  percentage  of 
dewatered  pul])  and  ])a])er  sludges  that 
would  need  to  he  burned  to  (jualifv  for 
the  categorical  listing  in  .section  241.4, 
the  agency  would  consider  the  42  mills 
that  responded  to  the  AFtsPA  survey  as 
meeting  the  listing  descri])tion.  Where  a 
facility  has  burned  or  burns  in  the 
future  a  significant  portion  of  the 
dewatered  pulp  and  paper  sludges  that 


April  4.  ^012.  Icllor  Iroin  'I’iinolliv  ('•.  Iliml 
lo  |:inu!,s  ItiM'low.  A  copv  nl  tliis  l(!ll(!r  lias  Ixam 
placiul  in  tiui  dockiit  Uir  todav's  ndoinakiii}’. 


are  generated,  the  facilitv  is  clearly 
depeiulent  upon  the  u.se  of  these 
materials  as  fuels  in  much  the  same  wav 
that  wood  manufacturing  facilities  are 
de])endent  upon  the  stream  of  resinated 
wood  residuals  to  meet  their  energy 
demands.  Specifically,  we  note  that  the 
liercentage  of  overall  use  of  ])nlp  and 
])aj)er  sludges  as  a  fuel  at  facilities 
liurning  a  significant  ])ortion  of  the 
material  (70  ])ercent  in  the  AF’&PA 
comment  above)  is  similar  to  the  u.se  of 
resinated  wood  within  the  wood 
])roducts  indu.strv — a])|)roximatelv  73 
jiercent  of  resinated  wood  generated  is 
either  used  as  a  fuel  or  is  recycled  hack 
into  the  wood  manufacturing  ])roce.ss.’"‘ 
As  noted  above,  mills  that  burn  a 
significant  portion  of  their  dewatered 
])ulp  and  ])aper  sludges  on-site  as  fuel 
in  the  future  would  also  (pialify  for  the 
listing  description.-'^ 

On  the  other  hand,  when  a  pul])  and 
|)aper  mill  burns  a  relatively  small 
l)ercentage  of  their  dewatered  l)ulp  and 
})aper  sludges  on-site  as  a  fuel  (e.g.,  the 
five  mills  that  responded  to  the  AF&PA 
survey  that  burn  less  than  20  percent), 
the  agency  has  determined  that  such 


'"■.S(!o  M:il(M  i:ils  (liiii'iictori/iitioii  l’ap(!i-  In 
.Sui'porl  otlln!  Kinal  Kiil(Mniikin<>;  l(li!nlili(:iilion  of 
Nonliiiziii-(loiis  .Sncondiirv  Miilnriiils  ’I'lial  Am  .Solid 
Wash! — Kiisinatiid  Wood  Products.  Uockol  PPA- 
I  IQ-K(:KA-2()(l»-0:!2>)-Ui2(). 

While  the  Af>oncv  is  not  including  a  specific 
r(a|uirenu!nl  for  pul|)  and  ])aper  mills  to  doenment 
tiu!  amount  of  (Unvatercal  \vast(nvater  trisitmemt 
residuals  they  hnrn  on-sit(!  as  a  fuel,  we  would 
r(M:omm(Mid  that  such  pulp  and  papm'  mills  include 
snc:h  documcentation  in  ca.scc  thccrc!  arc!  any  (|n(!Stions 
as  to  whccthc!!'  the?  |)nlp  and  pa|)(!r  mills'  dcnvatccrcal 
wastewater  trccatmcmt  residuals  (|nalifi(!s  for  the 
categorical  listinn  in  241.4. 


sludges  are  not  viewed  the  .same  hv  the 
mill  operator  in  that  they  do  not  relv  on 
the  sludges  for  their  energv  value.  As 
noted  by  one  commenter.  .some  mills 
may  not  produce  i)ulj)  and  paper  sludge 
with  sufficient  fiber,  such  that  the 
sludge  is  a  viable  fuel.  Therefore,  the 
agency  finds  tlnit  such  l)nlp  and  paper 
sludge  should  not  he  included  in  the 
categorical  listing  in  .section  241.4."" 
'I’hose  companies  would  need  to  make 
case-hy-case  determinations  regarding 
legitimacy  to  supjiort  u.se  as  a  fuel. 

TVmtmen/;  The  EPA  nujiiested  mon; 
data  on  contaminant  levels — 
particularly  chlorine  and  metals. 

I'he  NCA.SI  undertook  a  thorough 
evaluation  of  data  related  to 
contaminant  levels  in  pulp  and  paj)er 
sludge.""  NCASI  looked  at  the  most 
robust  information  about  pul])  and 
pa])er  sludge  which  is  found  in  the 
EPA’s  Boiler  MACT  database.  That 
database  has  ])ul])  and  ])a])er  sludge  data 
com])rised  of  nearlv  .'),28()  records  of 
individual  data  ])oints  corre.s])onding  to 
48  AF^ePA  member  ])ul])  mills. 

'Fable  8  of  this  ])reaml)le  includes  data 
from  the  EPA  traditional  fuels  table  as 
well  as  the  EPA  Boiler  MAC'F  dataha.se 
for  ])ul])  and  ])a])er  sludge. 

BILLING  CODE  6560-50-P 


The  Aj>(Micy  iickii()wlc!(l^c!.s  tlicit  soim;  iicirlicm  cif 
Ihccscc  pul|)  mid  |ia|)(M'  sludges  am  land  applied. 
While  the  Agency  camsider.s  such  u.ses  as  heneficial. 
such  mc:yclin>^  is  not  integral  In  pulp  and  paper 
nperatiims.  and  therefore,  the  Agency  would  not 
consider  this  form  of  recyclin”  in  diclerminin^ 
whether  a  facility  is  recycling  a  sif>nificant  jiortion 
of  their  pnip  and  papier  slnd<>es. 
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Table  8.  Comparison  of  Traditional  Fuel  Contaminant 
Concentrations  With  Pulp  Mill  Sludge  Data  From  the  EPA' s  Boiler 
MACT  Database 


Data  from  EPA  OAQPS  Databases  Data  from  B 
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The  grey  shaded  cells  indicate  an  outlier  test  was  performed  and 
the  outlier (s)  identified  was  confirmed  based  on  further 
graphical  observation  (see  further  explanation  below) . 


^Total  range  determined  from  literature  sources  -  coal  -  Clarke 
and  Sloss  (1992);  biomass  -  Energy  Research  Centre  for  the 
Netherlands,  Phyllis  Biomass  database. 

http ; //www . ecn . nl/phyllis ;  oil  -  U.S.  EPA  (1999),  Appendix  B; 

^Boiler  MACT  Database  sludge  analysis  data; 

^Chebyshev  UPL  for  non-normal  data  sets; 

Kaplan-Meier ;  Selenium  (Se)  -  with  the  Rosner '  s  test  (n  >  25), 
for  1%  significance  level,  one  potential  outlier  was  560  ppm, 
which  was  rejected  after  graphical  observation  of  the  data.  The 
next  highest  detect  was  6  ppm. 

Footnotes  on  Other  Literature  Data 

"Literature  contains  a  value  of  39.5  g/kg  for  nitrogen  in 
biomass  and  8.95  g/kg  for  nitrogen  in  fuel  oils; 

^  Literature  contains  a  value  of  8.7  g/kg  for  sulfur  in 
biomass . 

I’lu;  conimontor  indicato.s,  as  sliown  and  vvitliout  Mn  l)(!tw(!on  coal,  liioina.ss  ot  those  sludgos  is  typically  iu  the 

in  the  table,  that  contaminant  levels  in  and  pnlj)  and  paper  mill  sludges.  inorganic  sulfate  form  that 

pnl]i  and  paper  sludge  are  well  within  Chlorine  and  total  halogens  (Cl  +  Fl)  in  iireilominantly  ends  up  in  the 

the  ranges  of  metals  found  in  traditional  sludge  compare  favorably  with  both  comhu.stion  ashes, 

fuels.  For  all  11  HAF  metals,  excejit  Mn.  biomass  and  coal.  Nitrogen  and  sidfnr  in  NCASl  found  a  paucity  of  data  on 
the  (K)  jiercent  lIPL  value  for  sludges  is  sludge  also  compare  favorably  with  organics  in  j)ul])  and  jiaper  sludge, 

le.ss  than  the  corresponding  maximum  coal,  although  the  commenter  also  Excejit  for  D.s/Fs,  which  had  been 

for  coal.  For  Mn,  which  is  ]n’inci])ally  points  out  that  the  nitrogen  and  sulfur  evaluated  extensivelv  in  the  ItFlOs. 

derived  from  hioma.ss,  the  60  percent  contents  are  generally  not  indicative  of  organics  are  not  exjiected  to  he  found  in 

UPL  value  for  sludges  is  well  below  the  HAP  formation  potential  for  any  fuel.  pihj)  and  paper  sludges.  Due  to  the 

maximum  for  biomass.  This  is  also  and  in  the  case  of  ]nilp  and  pajier  mill  changes  in  bleaching  techniques  which 

refiected  in  the  TSM  comjiarisons  with  sludges  in  particular,  the  sulfur  content  demonstrated  significant  reductions  in 
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the  existonee  of  Ds/Fs  in  sludge,  testing 
for  (!ven  dioxins  has  not  been 
undertaken  recently.  N(]A.S1  notes  that 
of  the  data  that  do  exist,  organics  are 
rarely  found  and  those  that  are 
identified  are  freijuentlv  below  the 
(hitection  limit. 

Overall,  the  coininenter  states  that 
contaminant  levels  in  pulp  and  jiaper 
wastewater  treatment  residuals  compare 
well  to  tho.se  found  in  traditional  fuels. 

/le.s'pon.se;  Hasiuf  on  the  information 
jirovided,  the  agency  finds  that  pulp 
and  paper  sludges,  meet  the  comiiarahle 
contaminant  criterion  (241.3(d)(l)(iii)). 
The  data  confirms  the  conclusions  in 
the  NH.SM  final  rule  regarding  chlorine 
and  metals  are  c:omparahle  to  the  levels 
found  in  coal,  which  is  a  traditional  fuel 
that  may  he  burned  in  these  facilities. 

LVmjyjJc/?/;  The  FFA  rinpiested 
information  on  what  .steps  the  industrv 
has  taken  to  ensure  the  (piality  of  pulp 
and  paper  mill  sludge  when  u.sed  as  a 
fuel  at  pulp  and  paper  mills  is 
consistent  with  that  of  a  fuel  product. 

(A)in  man  tins  state  that  pul])  and  paper 
mills  that  generate  pul])  and  ])a])er 
sludge  do  so  as  ])art  of  their  com])liance 
with  the  (’.WA  re(]uirements.  as  well  as 
])art  of  an  effort  to  return  as  much  wood 
fiber  to  use  as  ])ossihle.  either  as  an 
in])ut  to  the  manufacturing  ])roce.ss  or  as 
a  fuel.  The  strategies  that  each  mill  uses 
to  meet  those  re(]uirements  (filler 
de])ending  u])on  the  ty])e  of  ])roduct.  the 
location  of  the  mill  and  the  s])ecific 
.standards  established  by  the  EFA  and 
the  re.s])ective  states.  However,  mills 
clean  wastewaters  ])rior  to  di.scharge. 
thus  creating  ])rimary  and  a  variety  of 
.secondary  ])ul])  and  ])a])er  sludges,  all  of 
which  capture  wood  fibers. 

Furthermore,  the  (]ue.stion  of  whether 
the  (]uality  of  the  ])id])  and  ])a])er  sludge 
is  a])pro])riate  for  a  ])articular  mill  is 
based  on  the  boiler  design.  As  such, 
there  are  some  boilers  well  suited  to 
burn  it;  others  cannot  burn  the  material. 

At  one  commenter's  mill,  for  exam])le. 
the  company  has  invested  over  .S7 
million  u])grading  sludge  drying  and 
management  e(]ui])ment.  'I’he  object  of 
the.se  large  investments  was  not  to 
remove  all  of  the  moi.sture  in  the  sludge. 
Rather,  it  was  to  make  sludge  (]uality 
consistent  with  that  of  the  wet  biomass 
burned  in  its  combination  boilers.  Either 
too  much  or  too  little  moisture  can  have 
a  deleterious  effect  on  the  boilers' 
combustion.  One  mill  recentlv  in.stalled 
a  belt  ])re.ss  to  im])rove  the  reliability  of 
its  sludge  management  svstem  and 
increa.se  the  average  solids  content  of  its 
sludge.  Since  then,  the  sludge  has 
occasionally  caicsed  combustion 
])rohlems  in  the  boiler  because  it  was 
too  dry,  necessitating  additional  cpialitv 


control  to  o])timize  the  sludge’s 
moisture  content. 

Another  coininenter  stated  thev 
invested  over  ,S.3  million  to  ])revent 
unwanted  materials  from  reaching  the 
treatment  ])roce.ss  and  being  discharged 
in  mill  effluent  or  being  incori)orated 
into  the  ])ul])  and  ])a])er  sludge.  Their 
mills  make  coated  ])a])er  ])roducts,  the 
coatings  consisting  largely  of  clay  and 
other  minerals.  lm])roved  e(]ui])ment 
and  o])erating  ])rocedures  have 
significantly  lowered  .sewer  losses  of 
these  materials,  im])roving  the  (]uality  of 
wastewater  and  reducing  the  ash 
content  ofthe.se  ])id])  and  ])a])er  sludges. 
To  further  ])ollution  ])revention,  their 
mills  set  .stringent  s])ecifications  for  raw 
materials,  such  as  sulfuric  acid  and 
caustic  soda,  which  minimizes  the 
introduction  of  trace  amounts  of  heavy 
metals  into  the  ])rocess. 

From  the  stand])oint  of  ])rocess 
control,  the  coininenter  stated  that 
sludge  management  ])roce.s.ses  are 
continuous,  enclosed  and  carefully 
controlled.  In  contrast,  hark  and  wood 
chi]).s  may  he  ex])o.sed  to  the  elements 
for  extended  ])eriods  before  being 
burned.  De])ending  on  the  .season, 
hardwood  hark  can  get  “stringv"  and 
become  very  difficult  to  ])roce.s.s  as  fuel. 
Frozen  hark  or  chi])s  can  jam  or  disable 
e(iui])ment.  Purchased  fuel  can  have 
excessive  rocks  or  grit.  It  is  difficult  to 
control  the  (juality  of  biomass  burned  in 
the  commenter’s  boilers.  .Sludge 
freciuently  exhibits  less  variahilitv  in 
(]uality  than  other  ty])e.s  of  biomass. 

/fe.spon.se;  Based  on  the  information 
])rovided.  the  agency  finds  that,  for 
facilities  hiirning  a  significant  ])ortion  of 
the  dewatered  sludge,  u.se  of  the 
material  is  integral  to  the  facility’s 
o])erations.  ])articularly  in  the  value 
these  materials  ])rovide  as  a  critical 
source  of  energy.  At  such  facilities, 
sludge  management  ])roce.sses  are 
carefully  controlled  and  the  industry 
has  taken  the  necessary  ste])s  to  ensure 
the  (]uality  of  ])ul])  and  ])a])er  mill 
sludge  when  used  as  a  fuel  at  ])ul])  and 
])a])er  mills.  On  the  other  hand,  for 
those  ])ul])  and  ])a])er  mills  that  do  not 
hum  a  significant  ])ortion  of  their 
dewatered  wastewater  treatment 
sludges,  the  agency  does  not  believe  that 
the  same  ste])s  have  been  taken  to 
ensure  the  (]uality  of  the  ])ul])  and  ])a])er 
mill  sludge  that  is  u.sed  as  a  fuel  and 
thus,  is  not  an  integral  ])art  of  the  ])ul]) 
and  ])a])er  mill  o])erations. 

E’ommen/;  The  EPA  recjiiested 
information  on  what  are  the  standard 
])ractices  used  to  ensure  ])ul])  and  ])a])er 
sludge  has  meaningful  heating  value. 

As  noted  in  the  October  2011  ])ul]) 
and  ])a])er  sludge  ])a])er  the  AF&PA 
submitted  ])rior  to  the  December  2011 


])ro])osal,  the  overwhelming  majority  of 
])ul])  and  ])a])er  mills  remove  water  from 
])ul])  and  ])a])er  sludge  ])rior  to 
managing  it  in  any  way.  Belt  and  screw 
])re.sse.s  are  most  commonly  used  in  the 
industry.  .Some  mills  u.se  steam  heated 
filter  jiresses.  .Some  ])ul])  and  ])a])er 
sludge  is  also  further  dried  in  steam 
heated  rotary  driers.  As  indicated 
])reviously.  sludge  drying  takes  ])lace 
entirely  within  buildings  where 
e(jui])ment  necessary  to  ])roduce 
suitable  sludge  is  housed.  .Sludge 
hiirned  in  the  boilers  is  trans])orted  to 
the  boilers  on  feed  systems  designed  to 
ensure  sludge,  biomass  and  other  solid 
fuels  are  homogeneous,  thoroughly 
mixed  and  not  expo.sed  to  the  elements 
while  being  conveyed  to  the  boilers.  In 
all  instances,  the  goal  is  to  raise  the 
solids  content — and  thus.  Btu  value. 

Hasponsa:  Based  on  these  comments 
and  other  information  in  the  record,  the 
agency  finds  that  facilities  that  burn  a 
significant  ])ortion  of  these  materials 
take  the  ste]).s  neces.sarv  to  dewater  the 
])ul])  and  ])a])er  sludge  and  to  manage 
sucli  dewatered  sludge  to  maintain  its 
meaningful  heating  value  and  burn  the 
sludge  for  energv  recoverv. 

Comnien/;  The  EPA  recjiiested 
information  on  how  jnilj)  and  jiajier  mill 
sludge  is  managed  when  shijijied  offsite. 

There  are  .several  mills  within  the 
industry  that  have  agreements  with 
other  facilities,  jirimarily  electric 
utilities  that  jnircha.se  jnil])  and  jiajier 
sludges  for  use  as  hioma.ss-hased  fuel. 

For  the  most  jiart.  the.se  arrangements 
occur  when  there  is  a  utility  close  to  the 
])ul])  and  ])a])er  mill  because  the  cost  of 
.shi])])ing  such  sludges  long  distances 
may  he  jirohihitive.  Pulp  and  jiajier 
sludges  may  he  sent  offsite  when  it  is 
being  used  by  other  entities  to  jiroduce 
another  jiroduct.  (including  fuel 
])ellets  used  for  other  ])ur])o.ses 
(land  a])])lication.  use  as  landfill  cover), 
or  for  final  dispo.sal.  Pulp  and  jiajier 
sludges  are  shi])])ed  by  containers,  truck 
or  rail. 

Hasponsa:  The  agency  recognizes  that, 
as  described  above,  .some  ])ul])  and 
])a])er  sludges  are  sent  offsite  for  use  as 
a  fuel.  However,  the  agencv  has 
restricted  the  categorical  listing  to  tho.se 
])ul])  and  ])a])er  sludges  that  are  burned 
on-site  because  the  agency  has  minimal 
information  on  offsite  use  of  these 
materials.  In  fact,  the  ])ul])  and  jiajier 
indu.stry  indicates  that  the  great 
majority  of  these  sludges,  when  burned 
as  a  fuel,  are  burned  on-site.  Also,  in  the 
few  instances  that  the  ])ul])  and  jiajier 
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industry  discussed  iu  their  coiuiiieuts 
that  the.se  materials  were  shi])|)(!d 
oifsite,  they  .seem  to  lx;  .sent  to  other 
iuduslri(!s.  'I’he  fact  that  these  sludg(!s 
are  .sent  to  otlier  iudu.siries  would  not 
uece.ssarily  di.scjualify  thos(!  dewaterecl 
|)uli)  and  paper  sludges  I'rom  being 
considered  for  listing  categorically. 
However,  the  ag(;ucy  does  not  have 
suliici(!ut  information  to  make  any 
d(!termination. 

Com/nen/;  For  reasons  stated 
])r(!vionsly  in  comments  on  the  |nne 
2010  ])ro]X)sed  rule,  one  commenter 
argues  that  pul])  and  paper  sludges  are 
waste  when  burned  regardless  of 
whether  it  is  burned  by  the  com])anv 
that  generated  it  and  regardless  of 
whether  it  meets  the  EPA’s  legitimacy 
criteria.  Pa])er  mill  sludge  is  a  waste 
hecau.se  it  is  di.scarded  within  the 
meaning  of  RCRA. 

The  I’^PA’s  description  of  l)ulp  and 
paper  sludge  shows  that  it  remains  a 
waste  even  under  the  agency's  own 
definition  of  discard.  Fir.st,  the  EPA 
acknowledges  that  pulp  and  j)aper  mills 
have  no  use  for  ])ul])  and  ])aper  sludge; 
the  fibers  it  contains  are  "too  short  to  he 
suitable  for  ])apermaking  and  it  contains 
microorganisms  that  feed  on  organic 
material  in  the  wastewater  stream.” 
Second,  the  fact  that  i)a])er  mill  sludge 
comes  from  “the  wastewater  stream,”  "’■* 
in  itself  confirms  that  it  is  a  waste. 

Third,  the  EPA’s  discussion  of  the 
contaminant  levels  in  ])aper  mill  sludge 
shows  suhstantial  variation  in  chlorine 
levels.  Where  the  EPA  encounters  snt:h 
variability  in  the  course  of  setting  floors 
for  (dSWl  units  in  the  verv  same 
Federal  Register  notice,  the  agency  uses 
a  U9th  percent  UPL  to  a.ssure  that  the 
level  it  choo.ses  will  not  he  exceeded. 
Yet,  where  the  EPA  encounters 
variability  in  the  chlorine  levels  in  pulp 
and  ])aper  sludge — variability  that  could 
lead  to  significantly  higher  emissions  of 
chlorinated  |)olhitant.s,  such  as  HCl  and 
dioxins — the  agency  simj)ly  dismisses  it 
without  further  ado.  The  EPA’s 
disparate  treatment  of  the  variability  of 
emissions  for  floor  setting  and  of  the 
chlorine  levels  in  ])nl])  and  ])a})er  sludge 
for  the  pur])oses  of  considering  a 
categorical  declaration  that  such  sludge 
is  not  a  waste  is  nnex])lained  and 
arbitrary. 

If  the  agency  believes  that  such 
variability  exists,  it  should  he  concerned 
about  the  po.ssihility  that  some  sludges 
may  have  far  higher  chlorine  levels  than 

""  Wo  iu)l(!  tliiil  in  tho  sitiintioii  whon;  |nil|)  iind 
piipor  sliiilgo.s  iiro  liaiislorriid  l)i!Vt)nd  tho  control  ot 
tho  j;(!noriitor.  a  I'acality  may  also  potition  tho 
A}>i!ncy  to  i'(!coivo  a  non-wasto  dotormiiiation.  as 
a|)propnato. 
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it  assumes — as,  indeed,  the  record 
shows  some  sltidge  dotts — and  should 
take  steps  to  ensure  that  this  is  not  the 
case  before  it  even  considers  ;m 
exttmption.  Indeed,  the  agency’s  failure 
to  (txamine  this  ])ossihility  renders  the 
existing  rule,  which  allows  gerntrators  to 
burn  their  own  sludge,  arbitrary  and 
ciipricions. 

Fourth,  the  EPA  admits  that  sludge 
contains  extremely  low  heating  values, 
so  low  in  some  instances  as  to  flunk  the 
agency’s  legitimacy  criteria.  That 
sources  ty])ically  dewater  their  sludges 
does  not  make  these  sludges  any  less  a 
waste,  even  under  the  agency’s  own 
definition  of  di.sc;ard.  The  EPA  does  not 
say  what  the  heating  value  of  the 
sludges  is  after  dewatering,  nor  does  it 
make  any  difference  what  the  “dry 
weight”  heating  value  of  sludges  might 
he,  as  they  are  not  at  “dry  weight”  when 
burned.  The  reality  is  that  pai)er  mills 
find  it  chea])er  to  burn  their  sludges 
than  to  dispo.se  of  them  safelv  and  that 
because  the.se  sludges  are  largely 
“wa.stewater”  and  contain  high  levels  of 
chlorine  and  other  contaminants, 
burning  them  recjuires  large  (juantities 
of  other  fuel  and  generates  high  levels 
of  pollution. 

Hifsponst^:  The  agency  disagrees  with 
the  commenter  that  all  pulp  and  paper 
sludges  are  waste  fuels  when 
combusted.  To  the  extent  comments 
were  submitted  in  response  to  the 
March  2011  final  rule,  the  agency  need 
not  res])ond.  tlelow,  the  El^A  responds 
to  the  new  i)oint.s  rai.sed  in  the 
comments. 

With  re.s])ect  to  the  ])articnlar 
arguments  on  the  categorical  listing,  the 
agency  disagrees  that  the  sludge  remains 
a  waste  even  under  the  agency’s  own 
definition  of  discard.  The  comment  is 
incorrect  when  it  states  that  the  EPA  has 
acknowledged  pulp  and  j)aj)er  mills 
have  no  use  for  i)ulj)  and  ])aper  sludge 
because  the  fibers  it  contains  are  “too 
short  to  he  suitable  for  pa])ermaking  and 
it  contains  microorganisms  that  feed  on 
organic:  material  in  the  wa.stewater 
stream.”  In  the  pro])osed  rule,  we 
stated  that  fibers  that  end  uj)  being  too 
short  can  he  detrimental  to  paj)er 
cpiality.  Although  this  would  not  he 
suitable  for  ])apermaking.  these  sludges 
are  a  valuable  resource  as  energv- 
containing  secondary  materials  as 
discu.ssed  in  detail  in  the  comments 
above.  As  much  as  .K)  ])ercent  of  the 
sludge  is  compo.sed  of  wood  fibers 
which  are  similar  in  content  to  other 
tyi)e.s  of  biomass  fuel  combusted. 

Further,  the  agency  di.sagrees  that 
])ulp  and  ])aj)er  mill  sludges  are  wastes 
hec:au.se  they  are  contained  in  a 

.SiM!  7(i  FR  HCWa.'i. 


“wastewater”  .stream.  The  D.C.  Circuit 
in.  API  V.  EPA,  216  F.3d  at  .IH.  rejected 
the  j)ropo.sition  that  the  mere  presence 
in  a  wa.stewater  stream  makes  a  material 
a  wa.ste.  In  API,  the  D.fi.  Circuit 
criticized  the  EPA  for  not  saving  whv  it 
concluded  that  the  di.sj)osal  motivation, 
compliance  with  water  (juality 
.standards.  j)redominated  over  the 
recycling  motivation,  recovery  of  oil 
from  primary  wastewater  treatment. 
Plainly,  the  mere  j)resence  of  oily 
material  in  wastewater  did  not  make  the 
oil  a  waste.  In  this  case,  the  EPA  has 
found  in  its  categorical  listing  that  the 
motivation  for  burning  the  l)ulp  and 
paj)er  sludge  is  to  u.se  its  inherent  value 
as  a  fuel  and  not  for  disposal.  Comments 
have  provided  the  agency  with 
information  that  facilities  that  burn  a 
significant  j)ortion  of  these  sludges 
consider  them  to  he  an  integral  part  of 
their  ])roduction  j)roce.ss,  particularly  in 
the  value  these  materials  j)rovide  as  a 
critical  source  of  energy.  VVe  disagree 
that  the  dis})osal  motivation 
j)redoniinate.s  over  the  true  value  of 
the.se  sludges  as  an  imj)ortant  fuel, 
integral  to  the  j)roduction  proce.sses. 

The  EPA  also  di.sagrees  that  the 
treatment  of  the  variability  of  emissions 
for  floor  setting  and  of  the  chlorine 
levels  in  l)ulp  and  ])a])er  sludge  for  the 
])ur])ose.s  of  considering  a  categorical 
declaration  that  such  sludge  is  not  a 
waste,  is  unexplained  and  arhitrarv.  The 
agency  notes  that,  rather  than 
dismissing  the  variability  of  chlorine 
levels  in  pul])  and  ])a])er  sludges,  it  has 
considered  all  available  data — including 
data  on  variability — and  reached  the 
conclusion  that  contaminant  levels  in 
])ulp  and  pa|)er  sludges  are  com})arahle 
to  or  lower  than  tho.se  in  the  approj)riate 
traditional  fueUs).  The  EPA 
acknowledges  that,  based  on  data 
snhmitted  to  the  agency  since 
j)romulgation  of  the  Marc;h  2011  final 
rule  and  j)resented  in  the  December 
2011  proj)osed  rule,  chlorine  levels  in 
paper  mill  sludge  .show  substantial 
variation.  This  is  an  important  factor  to 
consider  when  making  a  categorical 
non-waste  determination  and  the  agencv 
has  considered  mean  concentrations, 
the  range  of  concentrations,  and 
variability  when  analvzing  ])ulp  and 
l)aper  sludges. 

As  stated  in  the  j)roj)o.sed  rule  and 
information  in  the  rulemaking  record, 
data  for  i)ulp  and  paper  sludges  .show 
mean  chlorine  concentrations  of  361 
j)pm.  well  below  the  mean  of  962  l)pm 
observed  in  coal.  Data  for  j)ul])  and 
paj)er  sludges  also  show  maximum 
chlorine  concentrations  of  4.800  ppm. 
well  below  the  maximum  of  9,080  I)])!)! 
observed  in  coal  and  below  the 
maximum  of  .'j,400  ppm  oh.served  in 
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untreated  wood  and  biomass  materials. 
The  variability  of  chlorine  levels  in  pulp 
and  paper  sludge  is  demonstrated  by  a 
.standard  deviation  of  the  mean  of  (j(il 
pj)m.'"^’  'I’liis  variation  in  chlorine 
levels,  although  high,  does  not  discount 
the  fact  that  both  average  and  maximum 
chlorine  concentrations  in  jjulp  and 
|)aper  sludge  are  lower  than  those  in 
coal  which  is  defined  as  a  traditional 
fuel. 

The  comment  also  implied  that  the 
FI’A  shonld  u.se  the  5)9  percent  IIPL.  as 
is  used  to  s(;t  the  (’.ISVVl  floors,  to  ensure 
that  the.se  i)ul|)  and  paj)er  sludges  do 
not  contain  excessive  contaminant 
levels.  The  agency  disagrees  that  any 
one  statistical  tool  or  com|)arison 
methodology  will  fit  every  situation 
given  the  variety  of  NHSMs,  traditional 
fuels,  contaminants  and  comhiustion 
units  that  exist.  Nevertheless,  the 
agency  has  calculated  the  5)5)  percent 
Ul’h  for  chlorine  levels  in  pidp  and 
|)aper  sludge  in  res|)onse  to  the 
comment  and  come  to  the  same 
conclusion.  The  5)5)  percent  IIFL  for  the 
.same  dataset  of  5)3  sam|)les  analyzed  in 
the  proposed  rule  would  he  6,5)70  ppm. 
a  value  below  chlorine  concentrations 
observed  in  coal.'"" 

Finally,  we  disagree  that  pulp  and 
paper  sludge  contains  extremely  low 
heating  values  that  would  fail  the 
agency’s  legitimacy  criteria.  In  terms  of 
meeting  the  legitimacy  crittnia  for  a 
meaningful  heating  value,  the  agencv 
indicated  in  the  nIiSM  final  ruh;  that 
pulp  and  paper  sludges  have  a  heating 
value  of  l)(!tw(;en  3..3()()-5)..'i()n  Btu/lh,  on 
a  dry  hasi.s — no  sj)ecinc  information 
having  been  submitted  on  the  “as  fired” 
heating  value  of  the.se  materials.  The 
final  rule  concluded  that  pulp  and 
|)aper  sludges  meet  the  legitimacy 
criterion  for  being  managed  as  a 
valuable  commodity  as  they  are 
dewateinul  to  increa.se  their  energv 
value,  collected  on  a  continual  or 
frequent  basis  (as  produced),  and  further 
processed  and  consolidated,  including 
the  removal  of  hiosolids.  Further,  as 
discussed  in  detail  above,  wh(!re  a 
facility  is  burning  a  significant  portion 
of  the  dewatered  i)ulj)  and  pa])er 
sludges  that  are  generated  as  fuel  rather 
than  other  purchased  biomass  or  fossil 
fuels.  i)ul|)  and  paper  sludges  are 
integral  to  the  facility's  operations  and 
the  facility  is  clearly  dependent  upon 


7Ji  I'K  K()4«.'). 

'"'•ConUnuiniinl  Concontmtions  in  Tmilitional 
Fni-ls:  T(il)lt‘i<  for  Coniixirison.  Xovcnilynr  2fl.  2011. 
ciin  1)1!  louml  ill  l\lti)://\v\\  w.('ixt.>^o\  /cj>n\v(isto/ 
nnnluix/dnfinr/iiuhx. 

'"'Till!  !)<l  i)(!r(;i!nl  (;iuil)ysln!V  Ul’l,  for  iioii- 
luiriiiiil  (i<iliis(!ls  was  calculati!!)  usiii"  Kl’A's  l‘roU(;i. 
4.0  Sollwari!  availalili!  at 
norlcsdl/tsc/soflmtm.hUn. 


the  heating  vtilue  ofthe.se  materials.'"" 
Thus,  we  find,  its  discussed  in  the  fiiiiil 
rule,  that  pulp  iind  ]);t])er  sludges  iin;  not 
discarded  and  generally  meet  the 
meaningful  heating  value  htgitimacy 
criterion  (46  FR  l.'j488). 

1).  Coal  Refuse  '"" 

In  the  2011  NllSM  final  rub!,  the  FPA 
included  currently  generated  coal  ntfuse 
within  the  definition  of  traditional  fuel 
codified  in  40  C.FR  241.2.  In  discussing 
its  determination  that  currently 
generated  coal  refu.se  is  a  traditional 
fuel,  the  agency  .said,  “the  fact  that  coal 
refuse  has  been  used  and  managed  as  a 
fuel  for  thirty  years  when  coiqiled  with 
the  fact  that  coal  refuse  is  uniciue  from 
other  non-hazardous  secondary 
materials  in  that  it  is  a  hyproiluct  of  fuel 
])roduction  ])roce.sses  and  is  itself  a  raw 
material  that  can  he  u.sed  as  a  fuel  leads 
us  to  determine  that  coal  refuse  that  is 
currently  generated  and  used  as  a  fuel 
shouhl  he  considenKl  a  traditional 
‘alternative  fuel.'  "  ' '" 

The  2011  NHSM  final  rule  also 
determined  that  coal  nd'u.se  that  has 
h(;en  placed  in  Uigacy  |)iles  would  not 
meet  the  definition  of  traditional  fuels, 
as  they  clearly  have  hcum  discardcul  in 
the  first  instance.'"  Since  coal  refuse 
recovered  from  legacv  |)iles  is  subjected 
to  the  sanu!  oixnations  that  are  used  to 
])roces.s  virgin  coal,  which  .serve  to  both 
increase;  en(;rgy  values,  as  well  as 
reduce  contaminants,  the  liPA 
det(;rmined  that  such  processes  w(;r(; 
sufficient  to  meet  the  definition  of 
“|)roce.ssing,’'  as  codified  in  40  (;FR 
241.2,  and  such  r(;covered  coal  refu.se 
would  not  he  considered  a  .solid  waste 
when  us(;d  as  a  fuel  in  a  combustion 
unit  provided  those  materials  satisfy  the 
legitimacy  criteria. 

The  2011  NH.SM  final  rule  al.so  staled 
our  belief  that  coal  refuse  recover(;d 
from  legacy  ])iles  contains  contaminants 
at  levels  that  are  comparable  to  or  lower 
than  coal  refuse  that  is  currently 
generated,  as  the  recovereil  coal  refuse 
is  subject  to  the  same  ]noce.s.se.s  as 
currently-generated  coal  refu.se;  in  order 
to  meet  the  same  fuel  sj)ecifications. 


'""llii!  Ilnal  mil!  nolo.s  llial  ni(!anin”lul  liaatin^ 
valiii!  is  (li!riv(!(l  Irom  an  NH.SM  will)  i:()ii!(!nl 

lowartliaii  .SilOOiitu/lli  il  tha  lOKU  can  ciist- 
all(!(;liv(!ly  racovar  inaanin^^lul  anaif’V  Iron)  Ilia 
NIISM  iis(!(l  as  Inal  (71)  Ml  l.'j.')4  1). 

'""Coal  laliisa  ralars  lo  anv  liv-proilucl  ol Coal 
mining  or  coal  cliianing  o|)i!i'alions.  consisting 
primarily  ornon-comlinslilila  rock  with  altachail 
coal.  Hna  to  ailvancas  in  taclinologv  ov(!r  tlia  past 
c(!nlnrv.  Ilia  procassing  ol  Coal  has  avolvail.  such 
that  matiirials  that  ara  now  ganaratail  in  tha  coal 
mining  iirocass,  which  would  hava  l)ai!n  consi(lar(!(l 
coal  mining  riijacts  in  tha  jiast  and  discardad  in 
wasla  pilas.  ara  now  handlad  and  procassad  as  coal. 

"".Saa  7(i  I  K  l.')5l)7. 

'"  Id. 

"".Saa  70  FK  l.'i.')l)!). 


.Since  jiromulgation  of  the  2011  NH.SM 
final  rule,  the  agency  has  further 
clarified  that  it  believes  that  coal  refuse 
ritcovered  from  legacy  piles  that  is 
|)roces.setl  ;ind  managed  in  the  .stiine 
manner  ;is  currently  generated  cotil 
ntfiist;  satisfies  the  legitimacy  criteria.' '  * 

Ihiving  determim;(l  that  ct)<il  refuse 
recovered  from  legacy  jiiles  that  is 
processttd  and  immaged  in  the  sttine 
manner  as  current  Iv  gemtrated  coal 
ntfu.se  satisfies  the  legitimacy  criteria, 
the  2011  ])ropo.sed  rule  solicited 
comment  on  whether  to  categorically 
list  po,st-proc(;ssed  coal  refu.se  from 
legacv  piles  as  a  non-waste  fuel  in  40 
(d’R  241.4(a).  However,  the  EPA  made 
it  clear  that  it  was  not  reopening  any 
other  i.ssues  regarding  i:oal  refuse.  Cither 
comments  rttgarding  coal  refuse  are 
resjionded  to  in  the  record  for  the  final 
rule.  In  this  part  of  the  preamble,  we  are 
only  responding  to  the  issue  of  whether 
coal  refuse  jirocessed  from  legacy  piles 
should  he  considered  a  non-waste  fuel 
on  a  categorical  basis.  Accordingly,  the 
EPA  is  not  res])onding  in  this  preamhh; 
or  the  Res])onse  to  (iomment  document 
on  i.ssues  regarding  whether  coal  in 
legacy  jiiles  are  traditional  fuels. 

Comment:  One  commenter  states  that 
not  every  material  that  is  di.scarded  is 
treiited  as  solid  wa.ste  under  the  rule. 

For  exiimple,  the  EPA  includes 
numerous  materials  within  its  definition 
of  “Iniditioniil  fuels’’  and  “clean 
cellulosit;  hioniii.ss’’  that  are  commoidv 
understood  as  used.  di,scar(h;d.  and 
abandoned,  li.sting.  for  example,  corn 
stover,  peanut  shells  and  i:ertain  types 
of  demolition  materials.  The  commenter 
iirgues  that  each  of  these  materials  is 
either  di.scarded  or  has  filled  its  original 
})urpo.se  and  may  be  collected  by  a 
different  party  for  a  difhirent  purpose 
(i.e.,  u.se  as  a  fuel). 

The  commenter  continues  that 
although  the  agency  has  amj)le  authority 
to  exem])t  certain  articles  from 
classification  as  solid  wa.stes,  it  did  not 
consistently  apply  the  term  “discarded” 
in  the  context  of  legacy  coal  refuse;.  For 
(;xample.  the  EPA  recognized  that  on- 
s])ec:ification  used  oil  and  clean  C&D 
niiit(;ri;ils  should  he  tn;ated  as 
traditional  fuels  when  combusted  for 
energy  generation.  Thus,  the  comment(;r 
urges  the  agency  to  revisit  its 
application  of  the  “disciU'd"  principli; 
iind  treat  all  coal  refuse,  regardless  of 
when  they  wen;  generated  and 
regiirdless  of  processing  lo  he  fuels  and 
not  wastes. 

liosponso:  Tha  EPA  di.sagrees  with  the 
comment,  which  seems  to 
misunderstand  the  iiurpo.se  of  this 


" '.S(!i!  August  l.'i.  21)1 1.  lulli!!’  Ill  lull'  A.  McNiillv. 
ARII’I’.X  ((:il(!(l  ill  thu  iiriiposotl  rulu:  7()  FK  H04»l)j. 
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rulemaking  action.  If  the  agenc:v 
determines  in  this  rnlemaking  that  a 
material  is  a  solid  waste  when 
comhnsted,  the  unit  comhn.sting  that 
material  would  he  subject  to  emissions 
standards  i.ssned  under  (lAA  .section  12‘) 
even  il  hnrned  as  a  Imd.  A  material  is 
not  discarded  simi)ly  because  it  is  no 
longer  used  lor  its  original  pur|)ose.  It 
may  he  used  as  a  fuel  product  hv 
another  ])arly.  providing  the  conditions 
tlu!  KPA  has  ex])lained  in  the  rule  a])j)ly. 
In  such  a  case,  the  reused  material  is  not 
a  waste.  Further,  the  agency  is  not 
exempting  any  materials  from  the 
definition  of  solid  waste.  The  EFA  is 
only  de.scrihing  the  kinds  of  materials 
that  are  wastes  wlnai  burned  in 
comhnstion  units,  even  if  they  are 
hnrned  for  energy  recovery.  The  EFA 
consistently  ajjplies  the  concept  of 
“discard.” 

Materials  li.sted  as  exam])les  of  clean 
cellnlosic  biomass  cited  hv  the 
commenter  have  not  been  disc;arded  in 
the  first  instance,  as  is  clearly  the  case 
for  coal  refuse  abandoned  in  higacy 
piles.  While  some  materials  have  filled 
their  original  pnr])ose,  that  fact,  in  and 
of  itself,  does  not  (uiuate  to  discard, 
('.lean  cellnlosic  hioma.ss  is  considered 
to  he  a  type  of  “alternative  fuel”  within 
the  definition  of  “traditional  fuel.”  .Such 
alternative  fuels  an;  developed  from 
virgin  materials  that  can  now  he  used  as 
fuel  ])roducts. '  '■*  'I'lds  ajjjjlies  to  the 
examples  mentioned  by  the  t:onnnenter. 
including  corn  stover,  ])eanut  shells  and 
clean  construction  and  demolition 
wood.  Further,  coal  refu.se  mined  todav 
that  would  have  previouslv  been 
abandoned  in  piles  are  also  alternative 
fuels  that  are  now  grouped  in  the 
traditional  fuel  category  IxicaiKse  of  new 
technology.  This  is  separate  from  coal  in 
legacy  piles  that  have  been  traditionally 
wastes. 

Further,  there  is  a  clear  difference 
between  the  management  of  the  li.sted 
examples  of  clean  cellnlosic  biomass 
and  coal  refuse  abandoned  in  legacy 
piles.  For  example,  the  commenter 
characterizes  corn  stover  as  “tyincally 
left  in  the  field  to  decay”  and  thus 
discarded.  The  EFA  a.ssinnes  this 
statement  is  based  on  the  hi.storic  use  of 
leaving  corn  stover  in  the  field  as  a 
cover  to  reduce  erosion  and  for  nutrient 
content."^’  As  noted  by  the  agency 
previously,  over  the  course  of  this 
rulemaking,  an  emerging  mark(!t  for 


"■*  .S(:(!  (I(!rmitic)n  ol  lriiclitii)ni)l  lucls.  iis  coilifiod 
in  40  Cl-'R  241.2.  Wc  nolo  thnl  Ihi!  DcjcimiiIx!!'  201 1 
proposal  (lid  not  .solicit  coininont  on  the  dotinilion 
ot  traditional  lunis. 

"^’Son  I’ntrolia.  Dr.  Daniel  K..  "Rconoinics  ot 
Crop  Knsiduns:  C.orn  .Stovor."  |nn(!  2000.  A  copv  ot 
this  docnniont  has  hnnn  placxid  in  the  docket  to 
today’s  ruleniakine. 


corn  stover  and  other  primarv  and 
secondary  agricultural  residues  is  for 
use  as  a  heat  and  jiower  .source  for  the 
jiroduction  of  corn  and  cellnlosic 
ethanol.”  When  the  determination  is 
made  to  use  corn  stover  for  its  fuel 
value,  the  niiiterials  are  maiiciged 
diffentntly  than  merely  “left  in  the  field 
to  decay.”  If  there  were  legacy  piles  of 
such  materials,  they  too  would  have  to 
he  treated  as  wastes  while  in  the  legacy 
piles.  We  would  also  note  that  it  is  not 
iinreasonahle  to  expect  that  agricultural 
materials,  such  as  corn  stover,  may  he 
left  on  the  field  until  there  are  sufficient 
amounts  of  those  materials  to  he 
collected,  haled  and  transported.  This  is 
clearly  a  different  scenario  from  coal 
refu.se  left  in  place  in  piles  with  no 
])urpo.se  other  than  abandonment  and 
clearly  managed  as  a  waste  for  decades. 

With  resj)ect  to  used  oil,  the  agency 
has  already  explained  in  the  final  March 
2011  rule  the  difference  between  on- 
specification  and  off-specification  used 
oil  as  aj)plied  to  the  definition  of  .solid 
waste,  'rhe  on-specification  u.sed  oil  is 
considered  an  alternative  fuel  that  has 
not  been  abandoned  and.  by  regulation, 
may  he  hurmul  with  no  more 
restrictions  than  refined  product  oil. 
Off-specification  u.sed  oil  is  s])ec:ifically 
de.sraihed  in  the  EFA’s  regulations  as  a 
material  that  may  oidv  h(!  burned  in 
c:erlain  comhu.stors  because  it  exceeds 
contaminant  levels  established  under 
part  271).  rendering  it  off-.s])ecification 
and,  acc;ordingly.  evaluated  under  part 
241  to  determine  its  waste/non-waste 
status.  "7 

(Anunwnt:  One  commenter  argues  that 
off-specification  tires  are  analogous  to 
legat:y  coal  refu.se  to  the  extent  they  are 
set  aside  and  not  used  immediately  hv 
the  factory.  Since  the  agency  proposes 
to  include  off-specification  tires  within 
the  definition  of  “e.stahlished  tire 
collection  ])rogram”  and  not  consider 
these  materials  to  he  a  solid  waste  wlnm 
u.sed  a  fuel,  the  agency  should  treat 
legacy  coal  refu.se  similarly. 

H(^si)ons(^:  We  disagree  with  the 
commenter  that  coal  refuse  abandoned 
in  legacy  ])ile.s  is  analogous  to  the 
handling  and  management  of  off- 
specification  u.sed  tires.  Cloal  refuse  that 
has  been  ])lace(l  in  legacy  piles  decades 
ago  has  clearly  h(;en  abandoned,  thrown 
away  and  thus,  discarded  and 


'  "cS(!(!  Miil(!riiil.s  ClianictiM'i/iilidii  I’apar  in 
.Support  ol  llu!  I'inal  RuliMuaking:  l(l(!ntili(:ation  ot 
Noiihazardous  .Socoiularv  Matorials  That  am  .Solid 
Wa.slo.  ISioina.ss — Agricullural  Rosiduos  and  Food 
.Scraps."  I’ohniarv  3.  2011.  A  i:opy  ol  this  docuinont 
can  ho  found  in  tho  docket  for  today’s  ruloinaking. 

"^Noto  that  .Section  II1.D.2.C  of  today’s  preainhle 
discuss(!s  f:ircuinstances  under  which  off- 
s|)ecirication  used  oil  may  use  coal  data  wluai 
making  contaminant  comparisons. 


historically  managed  as  a  wa.ste.  On  the 
other  hand,  the  agency  has  information 
that  tire  manufacturers  that  have 
produced  off-specification  tires 
(including  factory  .scrap)  have 
contractual  agreeimmt.s  in  j)lace  to 
ensiin;  these  materials  are  collected, 
managed  and  trans])orte(l  to  the 
comhnstor.  In  fact,  it  is  the  r(!(}nirement 
that  scraj)  tires  (including  off- 
specification  fires)  he  managed  pursuant 
to  e.stahli.shed  tire  collection  programs 
that  ensures  these  materials  are 
managetl  as  a  valuable  commoditv  in 
order  to  meet  the  categorical  non-waste 
d(!termination  codified  in  40  CFR  ptirt 
241.4(a). 

Further,  as  we  have  noted  elsewhere 
in  today's  preamble,  to  the  extent  that 
the.se  off-spcicification  tires  are 
discarded,  such  as  in  tire  piles,  thev 
would  he  considered  solid  wa.ste  in  that 
they  have  been  discarded,  and  would 
not  he  included  within  the  categorical 
listing  of  “scrap  tires  that  are  not 
discarded  and  are  managed  under  the 
oversight  of  e.stahli.shed  tire  collection 
l)rograms,  including  tires  removed  from 
vehicles  and  off-s])ecification  tires." 

(A)innient:  One  commenter  states  that 
the  EFA,  consistent  with  the  intent  of 
RORA.  should  h(!  encouraging  the  use  of 
legacy  coal  refu.se,  not  hampering  them. 
The  commenter  argues  that 
characterizing  coal  refu.se  in  legacy  })ile.s 
as  a  solid  waste  could  subject  legacy 
coal  refuse  piles  to  additional  federal 
and  state  requirements  and  j)otentially 
result  in  the  ])iles  being  classified  as 
o])en  (lumps  or  .solid  wa.ste  management 
units.  Further,  combustors  of  legacy  coal 
refuse  and  their  sujfpliers  would  akso  he 
more  likely  to  he  subject  to  citizen  suits 
under  RORA  40  CFR  7002.  This 
commenter  argues  that  the 
determination  that  unj)roce.ssed  higacy 
piles  are  different — and  shoidd  he 
regulated  differentlv — than  coal  refuse 
generated  from  current  mining 
operations  is  illogical  because  the 
characteristics  of  the  materials  are  the 
.same.  Thus,  although  the  EFA  takes  the 
position  that  subjecting  l(;gacy  coal  to 
the  types  of  operations  that  are  used  to 
process  virgin  coal  is  sufficient  to 
convert  the  higaev  coal  refu.se  from  solid 
wa.ste  into  a  non-wa.ste  fuel,  the  initial 
designation  as  solid  wa.ste  risks 
regulatory  confusion  njgarding  the 
.status  of  the  numerous  ])iles  of  h^gacy 
coal  refuse. 

lU^sponsfr.  This  comment  is  chxirly 
Ixivond  the  scope  of  this  rnlemaking 
proceeding.  In  the  first  place,  l(!gacy 
coal  piles  are,  indeed.  wa.st(;.s.  How  they 
may  he  trcxited  when  they  are  in  the 
pikxs  is  cl(!arly  beyond  the  .sco])e  of  this 
rule.  This  rule  d(^al.s  with  how  the 
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legacy  coal  is  to  l)e  treated  when  it  is 
taken  from  the  piles  and  hurncid  for  fiK;!. 

(jOiuiiKint:  While  .supporting  the 
concej)t  of  a  categorical  listing  for  legacy 
coal  refu.se.  a  few  connnenters  argued 
that  the  agency  should  not  re(jnire  that 
legacy  coal  refuse  he  “j)rocessed"  in 
order  to  he  considered  a  non-wa.ste  fuel. 
One  conunenter  notcnl  that  the  Hl’A  does 
not  recpiire  traditional  fuels  or  resinated 
wood  to  inulei'go  proc(!ssing  to  he 
treated  as  a  fuel,  evim  though  many  of 
those  materials  would  Ik;  understood  to 
Ik;  discar(h;d. 

Another  conunenter  noted  that  the 
term  "po.st-processing."  which  was  n.sed 
in  the  proj)o.sal  as  a  shorthand 
description  of  h;gacy  coal  refuse  that  has 
undergone  j)r()cessing.  is  too  vague  and 
should  he  eliminated  so  the  u.se  of 
extracted  coal  refuse  undergoing  further 
processing  at  the  generating  facility  is 
not  discouraged.  If  a])j)lied  too  literally, 
the  conunenter  continued,  any  "post¬ 
processing”  |)rovision  h(;ing  impo.sed  on 
treating  legacy  coal  })iles  as  fuel  would 
not  henefit  the  (d'di  community  and 
could  hinder  the  n.sage  of  these  ])iles  as 
fuels.  The  conunenter  argii(;s  that  the 
term  "po.st-processing"  could  lx; 
interpreted  as  requiring  ])roce.ssing  at 
the  coal  refuse  excavation  site  which 
would  not  he  det(;rminative  of  any 
relevant  charact(;rization  of  the  coal 
refuse  or  its  intended  use  as  fia;!. 

lU^sponsH:  In  the  2011  NllSM  final 
rule,  the  El’A  discussed  how  a  NHSM, 
once  discard(;d.  can  he  ])roce.ssed  into  a 
non-wa.ste  fuel.'  The  ])roposed  rule 
did  not  solicit  comment  on  either  tin; 
concej)t  of  ])roce.ssing  a  di.scarded 
NMSM  into  a  non-waste  fuel  or  the 
definition  of  "proce.ssing"  itself,  as 
codified  in  .section  241.2.  Therefore,  the 
agency  does  not  address  the  concept  or 
definition  of  processing  in  this  final 
rulemaking. 

Again,  however,  the  comment 
suggests  a  need  to  clarifv  the  nature  of 
the  rulemaking  exercise  that  the  EPA  is 
currently  engaged  in.  First,  we  disagree 
with  the  (K)mmenter’s  characterization 
that  many  of  the  traditional  fuels  and 
re.sinat(;d  wood  should  Ik;  nnd(;r.stood  to 
Ik;  discarded.  Traditional  fuels,  hy 
definition,  are  not  discard(;d. ""  If 
clearly  di.scard(;d  (e.g.,  a  harn;l  of  fuel 
oil  dumped),  even  a  traditional  fuel 
would  have  to  he  proce.s.s(;d  jier  the  part 
241  r(;gulation.s  in  order  to  he  a  non- 
waste;  fuel.  How(;v(;r.  it  is  pr(;cis(;ly 
lK;cause  of  their  fuel  value  that  mak(;s  it 
unlikelv  that  traditional  fu(;l.s  will  Ik; 


7(i  I  K  1.S474-1.S477. 
liisl  soiiloiici!  (it  "Iriidilidniil  liuils” 
(l(4inili(in.  as  (:o(liii(!(l  in  241.2;  "I'rraditioiiall  lunis 
am  not  sneondarv  inalcriids  or  solid  wastes  imlnss 
discarded"  (einpliasis  a(t(te(t). 


discarded.  We  also  disagree  that 
resinateul  wood  is  discarded  prior  to 
lK;ing  or  when  n.sed  as  a  fuel  in  a 
comhn.stion  unit.  Fora  di.scussion  of 
why  we  lK;li(;ve  r(;.sinat(;d  wood  is  a 
non-wa.ste  fiu;!,  please  see  .s(;clion 
lll.E.:i.h  of  this  i)r(;amhle. 

As  noteil  above,  coal  refuse 
ahandoned  in  legacy  ])ile.s  has  clearly 
he(;n  di.scard(;d  in  the  first  in.stance 
because  the  coal  pre])aration  technology 
did  not  yet  exist  that  could  utilize  these 
materials  for  their  fuel  value.  Thus, 
legacy  coal  n;fus(;  would  havi;  to  Ik; 
proce.ssed  into  a  non-wa.ste  fuel. 
However,  the  agency  has  pr(;vion.sly 
recognized  the  uniciuene.ss  of  coal  refuse 
in  that  it  is  a  byproduct  of  fuel 
])roduction  jjroce.sses  and  is  itself  a  raw 
material  that  can  he  used  as  a  fuel.'-'  In 
the  2011  NH.SM  final  rule,  the  agency 
d(;termined  that  coal  refuse  that  is 
recover(;d  from  legacy  i)iles  and  used  as 
fuel  that  is  subjected  to  the  tvpes  of 
operations  that  are  n.sed  to  ])roce.ss 
virgin  coal  or  currently  generated  coal 
r(;fuse  would  meet  our  definition  of 
proc(;.s.sing  as  codifi(;d  in  40  CFR 
241.2.'^^ 

As  the  processing  that  is  recpiired  is 
no  diff(;rent  than  what  currently- 
generated  coal  r(;fn.s(;  is  suhjej;!  to,  w(; 
do  not  lK;lieve  the  jjrocessing 
r(;(piirement  wonkl  hind(;r  the  usage  of 
coal  refuse;  ])ile.s.  Tlu;  agency  helie;ve.s 
the  oidy  additional  “proce.ssing”  stej)  is 
the  actual  extraction  or  recovery  of  the 
coal  r(;fuse  from  the  l{;gacy  ])ile.s.  To  the 
extent  that  the  term  “])ost-processing” 
could  he  mi.scon.stru(;d  as  r(;(iuiring  an 
additional  proc(;.s.sing  .ste])  at  the 
extraction  site  or  otherwise  as  com])ared 
to  currently  generated  coal  n;fu.se,  this 
was  not  the  agency’s  intent.  Rather,  we 
have  included  the  conce])t  of 
“processing”  in  the  categorical  non- 
waste  determination  for  legacy  coal 
refuse,  as  legacy  coal  r(;fu.se  was  clearly 
di.scartled  and,  ju  ior  to  jirocessing,  is  a 


'-".S(!(!  iilsci  (iisciissidii  incliiddd  in  tlu:  201 1 
NH.SM  liiiid  ruin  (70  FK  1.')4!)!)-1.'').S(I2). 

.Son  70  FK  l.').'i07.  which  sliitns.  "(ioid  rnhisr; 
is  iini(|un.  hdwnvnr.  iniin  dthnr  ndn-hii/.iii'ddus 
sncondiirv  iiiiitnriids  iiddrns.snd  in  this  ndnni;ikin<>. 
as  it  is  "nnnraOid  in  Ihn  iinicnss  of  |)rdducing  liinis 
(i.n..  Ihn  ininin”  dlCdal  lor  usn  as  liinl)  and  its 
snhsn(|nnnl  usn  and  valun  as  a  snciindarv  inatnrial 
is  also  as  a  lunl.  .Sinen  thn  priniarv  product  ol  a  coal 
mining  d|inralidn  is  ils(;ir  a  liinl.  wn  cunsidnr  coal 
rnliisn  to  hn  morn  akin  to  a  raw  inatnrial  that  is 
sulisnijunnllv  proenssnd  and  uliliznd  to  produen  a 
liinl.  In  dthnr  words,  coal  rnliisn  is  diUnrnnt  lioin 
dthnr  ndn-hazarddus  sneondarv  inatnrials.  such  as 
iisnd  tirns  ormsinalnd  wood  rnsiduals.  in  that  it  is 
gnnnratnd  in  thn  production  ol  lunl  and  can  hn  usnd 
itsnil  as  a  lunl  (and  in  (act  has  luivnr  hnnn  usnd  iiir 
anvthing  nlsn).’ 

'--.S(;n  70  F'K  l.'i.'iOO.  In  addition,  suhsncpinnt  to 
thn  201 1  NIIS.M  llnal  ruin,  thn  liFA  has  rnitnratnd 
this  dntiu'inination.  .Snn  August  l.'i.  201  1.  Inttnr  to 
jnll  A.  McNnIly.  AKII’FA  (citnd  in  thn  |)ro|)osnd 
ruin:  70  FR«04«0). 


.solid  wasti;.  That  said,  we  clarifv  figain 
todiiy  that  co.il  rttfuse  rttcoverttd/ 
ntmoved  from  legacy  piles  that  is 
jirocessed  in  the  .samt;  mann(;r  as 
curntntly  generated  coal  rttfti.se  would 
m(;et  the  definition  of  processing  as 
codifittd  in  .section  241.2.  No  atlditional 
jtrocessing  is  rtupiinul  given  the 
uni(|uene.s.s  of  coal  refuse.  For 
commenters  suggestions  rttgarding  tin; 
ex])licit  wording  of  the  categorical 
listing  for  h;gacy  coal  refuse,  see 
additional  res]K)n.se  to  comments  below. 

C.omiumt  An  .su])]K)rt  of  the  agttney’s 
soliciting  comment  on  whether  to  add 
legacy  c;oal  refuse  to  the  li.st  of 
categorical  non-waste  fuels  jiroposed  in 
40  CTR  part  241.4,  one  cftinmenter 
states  that  once  removed  from  the 
physical  mining  location,  legacy  coal 
refu.se  and  currently-generated  coal 
refuse  are  indistinguishable.  Thus,  coiil 
refuse  from  legacty  piles  will  Ik; 
managed  in  the  same  manner  as  coal 
refuse,  will  have  similar  h(;ating  value 
as  coal  refuse  and  he  used  as  a  fuel  in 
a  combustion  unit  that  recovers  energy 
and  can  he  expected  to  have  similar 
contaminant  levels  as  coal  r(;fu,se 
lK;cau.se  it  is  ostensibly  tin;  same 
niiiterial. 

Re.s/ion.se;  We  agree  that  coal  r(;fu.se 
r(;cover(;d/remov{;d  from  legaev  ])ile,s 
and  i)rot:es.sed  in  the  sanu;  manner  as 
curr(;ntly  generated  coal  refu.se  would 
meet  both  the  definition  of  processing 
and  tlu;  l(;gitimacy  criteria.  Thus,  we 
have  determined  to  li.st  “coal  reiu.se  that 
has  he(;n  recover(;d  from  legacy  piles 
and  })roces.sed  in  the  same  manner  as 
currently-generated  coal  refust;”  to  the 
li.st  of  categorical  non-waste  fuels 
codified  in  part  241.4(a)  of  today’s 
rulemaking.  The  rationale  for  adding 
this  NHSM  to  the  li.st  of  non-wa.ste  fuels 
follows  the  reasoning  finalized  in  part 
241.4(h)  in  today’s  rulemaking.  We 
agret;  with  the  reasoning  of  the  c:omment 
and  have,  in  fact,  arrived  at  the  very 
same  reasoning  in  supjiort  of  the 
cat(;gorii:al  listing. 

Coininent:  One  comment(;r  argued 
that  the  ERA  should  treat  legacy  coal 
refust;  as  fuels,  since  they  are 
ch(;mically  identit:al,  if  not  superior 
fuels,  to  curr(;ntly  generated  coal  refuse 
that  the  agency  considers  to  he  a 
traditional  fuel,  per  the  definition 
codified  in  40  (iFR  241.2. 

/fe.spon.se;  Again,  the  EPA  mu.st 
ex])l;iin  it  misunderstanding  expr(;.ssed 
by  tlu;  commenter.  Tlu;  comment  seems 
to  consider  that  material  is  either  a 
“fuel”  or  a  “wa.ste”  iiiul  misses  the  ]K)int 
thiit  the  distinction  in  this  rulemaking  is 
between  a  “jiroduct”  and  a  “waste” 
fuel.  Fuels  may  he  wastes.  The  point  is 
that  the  coal  that  has  been  ahandoned  in 
jiiles  is  a  waste.  However,  the  EPA  has 
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(loterniincd  that  once  jirocessed  that 
coal  is  either  identical  (or  inayl)e  even 
superior)  to  currently  mined  materials 
that  wonld  have  hecome  refuse  in  the 
past. 

The  EFA  agre(;s  with,  and  has 
ado])ted.  the  same  reasoning  ex]n'essed 
hy  the  comnumter  that  the  ])rocessed 
material  is  a  ])roduct  fuel.  The 
disagreement  between  the  Id’A  and  the 
comment  is  the  status  of  the  legacy  ])ih!S 
and  th(!  nomenclature  of  the  coal  finally 
hnrned.  The  coal  is  a  ])rocessed  fuel 
product,  not  a  traditional  fuel. 

(joniiiK^nt:  One  commenter  stated  that 
there  are  “other  ndevant  factors”  that 
the  ERA  should  consider  when 
det(;rmining  wheth(M'  coal  refuse  from 
legacy  jjiles  should  he  categorically 
listed  as  a  non-waste  fiud.  Specifically, 
the  commenter  believes  that  the  EPA 
.should  consider  the  “overwhelming 
resultant  environmental  improvements” 
associated  with  the  cleanup  of 
abandoned  coal  refuse  piles,  including 
the  reduction  of  fire  hazards  and 
contaminant,  siltation,  and  solids 
relea.ses  into  the  environment,  as  an 
“other  relevant  factor”  as  it  considers 
listing  legacy  coal  refuse  as  a  non-waste 
fuel  in  §  241.4. 

/fe.spon.se: 'I'he  EPA’s  d(;c:ision  to 
inclmle  processed  legacy  coal  refuse  to 
the  list  of  non-waste  fuels  in  §  241.4(a) 
was  based  on  the  fact  that  such 
materials  meet  the  definition  of 
jH'ocessing  and  the  legitimacy  criteria. 
We  do  not  need  to  balance  "other 
ndevant  factors”  in  making  this 
determination,  as  would  he  appro])riate 
under  an  analvsis  conducted  under 
§241.4(h)(.'5)(ii). 

Qmmmn/;  The  EPA  received  a  few 
comments  regarding  the  specific 
wording  of  how  coal  nTuse  recovered 
from  legacy  piles  should  he  identified 
and  described  in  241.4(a)  .should  the 
agency  determine  to  categorically  list 
this  NfISM  pursuant  to  ^  241.4(a).  Cine 
commenter  suggested  inserting  the 
following  text  as  a  subsection  within 
§  241.4(a):  “Coal  refuse  that  does  not 
constitute  currently-generated  coal 
refuse,  hut  that  is  processed  in  the  same 
manner  as  currently-generated  coal 
refuse;.”  As  previously  discn.ssed, 
another  commenter  stated  that  the  term 
“|)o.st-proce.s.sed”  was  vague  and  could 
he  inter])r(;ted  to  reejuin;  additional 
])roce.ssing  that  would  hinder  the  u.sage 
of  legacy  coal  refuse  ])ile.s.  Still  another 
commenter  suggested  referencing  the 
SMCRA  in  a  categorical  non-wa.ste 
determination  for  coal  refuse,  which 
would  ensure  that  the  coal  refuse  is  a 
fuel  and  minimize  overlapping 
regulatory  jurisdiction  that  could 
evolve. 


lif^sponsfi:  As  discussed  above,  we 
have  determined  to  list  “coal  refuse  that 
has  been  recovered  from  legaev  pil(;.s 
and  proce.ssed  in  the  same  manner  as 
cnrr(;ntly-generated  coal  refuse”  to  the 
list  of  categorical  non-wa.ste  fuels,  as 
codifi(;d  in  241 .4(a)  of  today’s 
rulemaking.  We  believe  this  language 
accurately  captures  the  .scope  of 
materials  at  i.ssiie  and  what  must  occur 
for  the  material  to  he  categorically 
characterized  as  a  non-waste  fuel.  That 
is,  this  categorical  listing  only  ap])lies  to 
coal  refuse  that  has  hecai  discarded  in 
the  first  in.stance  in  legacy  piles, 
snhseciuently  recovered  or  removed 
from  the  discard  environment  and 
subjected  to  the  .same  proce.sses  and 
o])erations  as  currently  generated  coal 
refu.se.'--*  Further,  this  language  should 
alleviate  any  concerns  that  the  term 
“po.st-proces.sed”  is  vague  since  that 
term  is  not  being  used  within  this 
provision  as  finalized  today. 

We  do  not  agree  with  the  comments 
that  a  categorical  listing  for  legacy 
refu.se  should  specifically  reference 
SMGRA.  As  we  noted  in  the  preamble 
to  the  2011  NMSM  final  rule,  while  the 
EPA  recogniz(;s  that  SMGRA  is 
concerned  with  the  manageni(;nt  and 
removal  of  coal  refuse  piles  at  mining 
sites,  SMGRA  does  not  address  the  issue 
of  “di.scard,”  which  is  critical  to  the 
definition  of  solid  waste  under 
RGRA.'-^  Thus,  a  sjjecific  reference  to 
SMGRA  would  he  inappro])riate  as  well 
as  confusing.  Further,  we  believe  that  a 
specific  refer(;nc(;  to  SM(iRA  wonld  he 
in  fact  more  burdensome  than  the 
language  of  the  categorical  listing  being 
codified  today,  whic:h  simply  states  that 
legacy  coal  refuse  must  he  ])rocessed  in 
the  same  manner  as  ciirrently-gen(;rated 
coal  refn.se,  regardless  of  whether  such 
proce.ssing  is  done  jjursuant  to  SMGRA. 

c.  Manure 

In  the  2011  NHSM  final  rule,  the  EPA 
stated  that  based  on  the  information 
])rovided,  we  could  not  make  a  blanket 
determination  that  all  manure  is  a 
traditional  fuel  or  that  it  is  a  .solid  waste. 
However,  upon  reviewing  the  few 
comments  and  data  r(;ceived,  w(; 
concluded  that  animal  manure  that  is 
used  as  a  fuel  “as  generated”  does  not 
satisfy  the  legitimacy  criteria,  and  thus, 
if  combusted  “as  generated.”  would  ht; 
a  solid  wa.ste."^-'*  However,  the  agency 
also  noted  that  there  were 
circum.stanc(;,s  where  mannn;  would  not 

\V(!  nolt!  that  it  would  uol  Ih;  a|)|>n)|)i'ial(!  to 
includi!  currunlly  {^onuratod  coal  rolu.si!  within  this 
categorical  non-waste  d(!t(!nnination.  as  we  have 
previously  detin'iniued  and  continiu!  to  helieve  that 
curnuitly  generated  coal  nduse  is  a  traditional  fuel. 

.S(h:  7(i  I-K  l.S.'j  ll). 

'-"’.See  7li  1-R  l,'■)4HI). 


he  considered  a  solid  waste  when 
burned  as  a  fuel  for  energy  recovery, 
specifically:  (1)  When  the  manure 
remaitied  within  the  control  of  the 
generator  and  met  the  legitimacy 
criteria:  (2)  when  tin;  manure  was 
sufficiently  j)roces.sed  (e.g.,  via 
iinaerohic  digestion  or  gasification 
proce.sses)  and  the  resulting  material 
tnet  the  legitimacy  criteria:  :md  (3)  when 
a  facility  received  a  determination  from 
the  agency  pursuant  to  241.3(c)  .stating 
that  its  manure  was  a  non-wa.ste  when 
u.sed  as  a  fuel.  For  further  di.scussion 
r(;garding  our  characterization  of 
manure,  see  the  preamble  to  the  2011 
NHSM  final  rule  (76  FR  1.''j479-1.'i482). 

In  the  December  2011  proposed  rule, 
the  agency  noted  that  some  jiarties  have 
identified  the  })otential  of  manure  to  not 
be  considered  a  solid  wa.ste.  We. 
therefore,  invited  parties  to  pre.sent 
information,  including  data 
demonstrating  that  manure  is  not 
di.st:arded  either  through  the  exi.sting 
non-wa.ste  ])etition  ])roce.ss  or  the 
proj)o.sed  categoric;al  determination 
ju’oeess.'-"  The  agency  received  no 
information  or  data  that  wonld  allow  it 
to  consider  proposing  to  list  manure 
categorically  as  a  non-wa.ste  fuel.'-^ 
Therefore,  we  are  not  taking  any  action 
in  the  rulemaking  with  respect  to 
manure.  However,  the  agency  did 
receive  several  comments  from  one 
commenter  which  we  will  respond  to 
below. 

G’omiUfm/;  The  commenter  states  that 
dried  animal  manure  should  he 
included  as  a  non-waste  with  the  other 
fuels  in  40  GFR  241.4(a).  The 
commenter  contends  that  there  is  no 
evidence  that  any  animal  manure  is 
di.sc:arded.  let  alone  sent  to  landfills. 
Manure  is  generally  used  as  fertilizer  on 
fields,  although  an  important  secondary 
purpose  is  for  energy  recovery/ 
generation.  In  addition,  the  commenter 
states  there  are  several  known  instances 
of  additional  plans  for  animal  manure 
energy  projects  that  are  d(;.signed 
sjjecifically  to  rec;over  energy,  including 
goverumeut  funded  projects. 

Tin;  commenter  notes  that  after 
drying,  animal  manure  has  a  meaningful 
Btn  value  (’(pial  to  or  above  that  of  other 

7(i  l-  R  80472. 

'-'Ill  till!  pi'oiimlild  1(1  IIk;  |)i'()p()S(!(l  riih!.  tlui 
iigdiicv  iiuliciitiid  tiu!  lypv  (il  intonniilion  iind  d<it<i 
lliiil  should  1)0  suhinittod  to  ciilo^oriciillv  li.st 
luiinuro  iis  ii  non-w.islo  luol.  .Spocilicidly:  (1)  'Hio 
oxloiit  thill  uso  ol  tho  NII.SM  h.is  boon  iiitograllv  tiod 
to  tho  iuduslriiil  produotioii  procos.s — intorniiition 
ciiii  inchido  coinhustor  dosjon  spocillcations.  tho 
oxtont  that  tho  uso  of  tho  luatorial  is  intooratod 
aomss  tho  industry  iiud  tho  oxtont  Ih.it  uso  of  tho 
NH.SM  is  ossontial  to  tho  industrial  procoss  and/or 
(2)  tho  oxtont  thiit  tho  NII.SM  is  functionally  tho 
same  as  tho  coinpitrahio  traditional  fuol  iind  (:i) 
othor  rolovant  factors. 
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bioina.ss  that  the  FPA  has  determined  to 
1)(*  a  non-waste  hud  (e.g..  bagas.se).  The 
cominenter  al.so  notes  that  then;  are 
contracts  in  place  for  livestock  and 
poultry  producers  to  snpj)ly  manure  to 
the  coml)ustor. 

Regarding  contaminants  in  manure, 
the  cominenter  states  that  the  amount  of 
contaminants  is  limited  because  the  vast 
majority  of  ajijilicable  contaminants  are 
dinictly  related  to  the  t;ontaminants 
contained  in  the  liiomass  consumed  by 
the  animals.  The  FI’A  has  not  presented 
any  evidence  that  facilities  are 
combusting  manure  in  order  to  discard 
chlorine  or  nitrogen,  the  two 
contaminants  identified  by  the  EPA. 
These  t:oncentrated  contaminants  are  no 
different  than  what  octairs  in  the 
jiroduction  of ‘i)V])roducts  of  ethanol 
natural  fermentation  proce.sses.”  which 
the  ERA  is  now  proposing  to  include  in 
the  definition  of  "clean  cellulosic 
bioina.ss. ■’  Based  on  a  "balancing  of  the 
legitimacy  criteria  and  other  such 
relevant  factors.”  the  EPA's  new 
standard,  animal  manure  should  be 
included  in  the  40  CER  241.4(a)  fuels 
list,  along  with  nisinated  woods  and 
.scrap  tinis. 

/fe.s/Kui.se;  We  disagree  with  the 
commenter  on  .several  jioints  and  do  not 
hiilieve  that  the  case  has  been  made  to 
include  animal  manure  as  a  categorical 
non-waste  fuel  in  40  (lER  241.4(a).  First, 
in  the  2011  NllSM  final  rule,  we 
pnivionsly  determined  that  animal 
manure  that  is  used  as  fuel,  "as 
geiuirated,"  would  not  .satisfv  the 
legitimacy  criteria.  'Phis  c.onchision  was 
based  on  the  fact  that  such  material 
likely  would  not  .satisfy  the  meaningful 
heating  value  and  contaminant 
legitimacy  criterion.'-"  Thus,  we  believe 
that  the  burning  of  such  materials  (as 
generated)  would  not  be  legitimate  and 
would  be  seen  as  burning  for  discard. 
Further,  the  agency  has  never  stated  that 
a  NHSM.  including  animal  manure,  has 
to  be  landfilled  in  order  to  be  discarded, 
as  the  commenter  implies.  Regarding 
the  use  of  manure  as  fertilizer,  we  have 
been  clear  that  this  rulemaking  does  not 
address  that  secondarv  use.  The  2011 
NH.SM  final  rule  .states,  ”\Ye  recognize 
that  manure  may  also  be;  beneficially 
u.sed  in  otluir  end  uses,  such  as  a 
fertilizer  *  *  *  El^A  is  not  making  anv 
determination  whether  non-hazardous 
secondary  materials  are  or  are  not  solid 
wastes  for  other  |)o.s.sil)le  biineficial  end 
nsi;s.  Such  beneficial  u.se 
determinations  are  gcinerally  made  by 
the  states  for  these  other  beneficial  u.ses, 
and  EPA  will  continue  to  look  to  the 
states  to  make  such  determinations." 
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The  commenter  notes  additional 
jilans  for  animal  manure  energy 
projects;  how(;vc;r  the  fact  tliat  thi;re  are 
plans  for  future  ])rojects  does  not 
support  a  categorical  non-waste 
determination  today.  As  the  EPA  has 
acknowledged,  facilities  may  he  able  to 
demon.strate  that  they  .satisfy  the 
legitimacy  criteria.  eith(;r  through  a  .self- 
det(;rmination  if  tin;  manun;  remains 
within  the  control  of  the  generator  or 
through  the  §  241.3(c)  non-waste 
determination  petition  |)roce.ss.  Thus, 
any  future  energy  project  using  animal 
manure  as  fuel  could  utilize  either  of 
these  options  for  determining  that  the 
manure  is  a  non-waste  fuel,  as 
appro])riate. 

Regarding  the  commenter’s  points 
related  to  meaningful  heating  value  of 
dried  manure,  the  fact  that  dried 
manure  may  have  a  greater  Btu  value 
than  bagas.se  is  not  directly  on  point,  fo 
di;monstrate  that  a  NHSM  has 
meaningful  heating  value  when  used  as 
a  fuel,  a  facility  does  not  compare 
relative  Btu/lb  of  the  NHSM  again.st 
other  traditional  fuels,  which 
them.selves  have  a  wide  range  of  heating 
values.  Rather,  consistciiit  with  oth(;r 
El^A  rulemakings,  we  have  (istablished 
.I.OOO  Btu/lh  as  a  benchmark  for 
demonstrating  that  a  NHSM  has 
meaningful  heating  value.  Thus,  to  meet 
the  meaningful  heating  value  legitimaev 
criterion,  the  material  would  muid  to 
meet  an  “as  fired”  heating  value  of 
.'i.OOO  Btu/11),  or  if  lower  than  .‘i.OOO  Btu/ 
11),  as  fired,  a  per.son  would  need  to 
demon.strate  that  the  ERII  can  cost- 
effectively  recover  meaningful  energy 
from  the  NH.SM  u.sed  as  a  fuel.' *"  VVe 
also  note  that  the  EPA  did  not  reojien 
the  meaningful  heating  value  for  fuels, 
as  codified  in  40  CER  241 .3(d)(l  )(ii),  in 
the  December  23.  2011,  jirojiosed  rule. 
Thus,  in  order  to  meet  this  criterion,  the 
dried  manure  would  need  to  meet  an 
“as  fired”  heating  value  of  .I.OOO  Btu/lb, 
or  if  lower  than  5,000  Btn/lb,  the  facility 
would  need  to  demonstrate  that  the  ERIJ 
can  cost-effectivelv  recover  meaningful 
energy  from  use  of  manure  as  a  fuel. 

Regarding  the  comm(;nter's  statement 
regarding  contracts  between  livestock 
and  poultry  producers  and  combu.stors, 
fir.st  we  would  note  that  no  information 
has  been  provided  to  indicate  who  has 
entered  such  contracts  or  how  manv 
such  contracts  there  are  to  consider  this 
factor.  1  lowever,  as  we  have  stated 
elsewhere  in  this  jireamhle,  contractual 
arrangements  i;an  he  used  as  evidence 
that  the  material  is  managed  as  a 
valuable  commodity  and  that  discard  is 
not  occurring  when  a  material  is 
transferred  beyond  the  control  of  the 
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generator.  However,  the  fact  that  there  is 
a  contractual  relationship  by  itself  is  not 
dispositive  that  a  material  is  not  a 
waste,  as  there  are  contracts  between 
parties  to  remove  and  dispose  of  wastes. 

We  also  believe  that  the  commenter’s 
statements  that  the  concentrated  levels 
of  contaminants  are  no  different  than 
what  occurs  in  the  iirodnction  of 
"byproducts  of  ethanol  natural 
fermentation  jirocesses”  is  not 
supported  by  any  information  or  data. 
That  is.  other  than  the  general 
statement,  the  commenter  has  not 
provided  contaminant  data,  for  either 
animal  manun;  or  byproducts  of  ethanol 
natural  fermentation  ])roce.sses,  forthi; 
ag(;ncy  to  analyze  and  com])are. 

Thus,  we  have  determined  ba.sed  on 
the  lack  of  any  information  or  data  that 
animal  manure  should  not  be  listed  as 
a  categorical  non-waste  fu(;l  in 

241.4(a). 

(A)mnwnt:  In  the  event  that  the  agency 
doi;.s  not  list  animal  manure  as  a 
categorical  non-waste  fuel,  the  EPA 
could  alternatively  decide  that 
processing  of  animal  manure  by  drying, 
constitutes  “sufficient  ])rocessing,”  such 
that  ])r(;viously  discarded  manun;  could 
hi;  consider(;d  recover(;d  for  energy 
ri;coverv.  just  like  scraj)  tir(;s  could  be 
processed  and  hurn(;d  as  a  non-waste. 

Hesponsa:  In  the  December  23,  2011 
propo.sal,  the  agency  did  not  .solicit 
comm(;nt  on  the  d(;finition  of 
”proc(;.ssing,”  as  codified  in  40  (iER 
241.2.  Thus,  this  comment  is  l)(;yond  tlu; 
sco])e  of  the  rulemaking  and  will  not  be 
addressed  in  today’s  final  action. 

(1.  Other  Materials  for  Which  Additional 
Information  Was  Not  Recpiested 

In  the  D(;c:emb(;r  2011  ])roposal,  the 
agency  solicited  comment  on  a  focused 
list  of  NH.SMs  and,  in  jiarticular, 
wheth(;r  these  NH.SMs  would  he 
appropriately  included  in  the 
categorical  list  of  non-waste  fuels  that 
the  agi;ncy  was  proposing  in  40  CER 
241.4(a).  Specifically,  the  agency 
pro])os(;d  and/or  invited  comment  and 
additional  information  regarding 
l)otential  c:ategorical  non-wa.ste 
det(;rmination.s  for  resinat(;d  wood, 
sera])  tires  managed  pursuant  to 
established  tire  collection  programs, 
pulp  and  ])aper  sludges,  and  coal  refuse 
recovered  from  legacy  piles. 

Although  comment  was  reijuested 
only  for  these  s})ecific  materials,  the 
agency  received  c:oniment.s  that  many 
other  NH.SMs  he  listed  as  categorical 
non-wa.stes  for  which  it  did  not  reijiiest 
additional  information  as  a  part  of  this 
rulemaking.  As  we  have  discu.ssed 
elsewhere  in  today’s  preamble,  we  will 
not  he  responding  to  such  comments 
and  i.ssues  that  are  beyond  the  .scope  of 
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today’s  narrow  rulemaking.  We  would 
also  note  that  since  the  agency  did  not 
specifically  .solicit  comments  on  these 
additional  mat(;rials  or  proj)ose  that 
the.se  NIlSMs  should  he  categorically 
listed  in  40  (',FR  241.4(a).  the  Agency 
will  1)(!  going  through  notice  and 
comment  rulemaking  hefoni  making  a 
final  decision.  However,  we  would  like 
to  note  two  additional  NlKSM.s — paper 
rticycling  residuals  and  con.striu:tion 
and  demolition  wood  proces.sed 
j)ursuant  to  host  practices  that,  based  on 
information  j)rovided  to  the  agency,' " 
we  now  believe  are  good  c:andidates  and 
exjject  to  j)ropose  categorical  listings  in 
40  HFR  241.4(a)  in  the  near  future  for 
these  two  materials.  With  respec:t  to  a 
third  NHSM — creosote-treated  railroad 
ties,  the  Agency  has  rec:ently  received  a 
draft  ])etition  from  The  American  Forest 
&  l’a])er  As.sociation  and  the  American 
Wood  Council  seeking  a  categorical 
listing  for  these  materials.  As  noted 
htdow,  the  Agency  has  recjne.sted 
additional  information  from  the 
petitioners  with  regard  to  their  nujiiest. 
if  the  additional  information  .sujjports 
the  representations  made  in  the 
])(!titioners’  draft  December  (i,  2012 
petition,  the  ERA  ex])ects  to  propose  a 
categorical  listing  for  this  material  as 
well.'-*^ 

Paper  Recycling  Residuals 

The  first  ofthe.se  is  i)aper  recycling 
nisidnals  (including  old  corrngattul 
cardboard  (OCC)  rejects).  In  the  2011 
NlkSM  final  rule,  El’A  d(!termined  that 
])aper  recycling  residuals,  referred  to  as 
()(;C  rejects,  are  not  disc:arded  when 
used  under  the  control  of  the  generator, 
siu:h  as  at  ]ndp  and  paper  mills,  sinc:e 


'  "  Comminils  on  DoonmlMU'  23.  2011  proiiosoci 
I'ulo  .siip|K)rtin<>  a  catogorical  non-waslo  lor  pajinr 
I'ocycling  rosiduals:  Aniorican  Forosl  It  I’apor 
Association,  ot  al.  i:i’A-tlQ-K(:K.\-200»-0;i2!)- 
1<)4()-A1;  t;oorgia-l>at:ilic  I.LC  (CP)  liPA-HQ- 
K(:KA-2()08-0:12<)-1<)02-A1;  National  .Mlianco  of 
Forest  Owners  (NAFO)  i:i'A-tiq-KCRA-2(H)8- 
();129-10.S()-A2;  Packaging  Corporation  of  America 
(1>CA)  FPA-1  1Q-R(:KA-200H-0;12!)-1  (Ki(i-A  1 :  and 
United  .Steelworkers  (ll.SW)  FPA-llQ--KCRA-2()()«- 
0:i2()-l!n()-Al.  Comments  supporting  a  c:at(!gorical 
non-waste  for  ))ap(!r  recycling  resiiluals  and  CltO 
wood:  AnKM'ican  Forest  It  Paper  Association,  et  al. 
l•:PA-Uq-RCRA-200K-0:^2()-l  <»4(i-Al : 

Construction  Materials  Recycling  A.ssociation 
(CMRA)  i;PA-l  lQ-RCRA-2()0«-();i2!)-  1028-Al ; 
Covanta  linergv  Corporation  (Covanta)  FPA-tlQ- 
RCRA-2l)()»-()':i2()-l«‘):i-A:  Finergy  RecovcM  V 
Council  (1;RC)  i:PA-llQ-RCRA-2()(m-l):i2<l- 1(127- 
Al;  Ceorgia-l>acific  l.l.C  (CP)  FPA-lIQ-RCRA- 
20()K-():i2(t-l()02-.\l;  Mictngan  liiomass  Id’A-llQ- 
RCRA-2()()a-():i2<)-l()().'l-A1:  National  Alliance  of 
l-orest  Owners  (NAFO)  IIPA-1 1Q-RCRA-2()()H- 
l):i2()-l(l.')()-A2;  United  .Steirlworkiirs  (U.SW)  FP,\- 
I  iq-R(  ;RA-2()()K-():t2()- 1  (i  t  O-A  l ;  Waste 
Managenumt  (\VM)  HPA-I IQ-RCRA-2()()«-():i2<)- 
I(l,'j7-A2;  and  W'eyiM  liaenser  FPA-I IQ-RCRA- 
2()()H-():i2()-l():i0-Al. 

'^‘^.Sei!  draft  letter  from  Paul  Noe  to  Adminstrator 
Lisa  lackson.  Uecemtrer  (>.  2012.  (itcmi  to  he  placed 
in  the  docket  for  today’s  rule). 


tlinso  non-hazcirdons  sccondiiry 
materials  an;  part  of  the  industrial 
jiroco.ss.'-*-'  R(;garding  the  legitimacy 
criteria,  the  Agency  found  that  these 
materials  imtet  the  criteria  with  respect 
to  management  as  a  vahtahle  commoditv 
:md  u.sed  as  a  fuel  when  hnrned  on-site. 
In  addition,  the  Agency  found  that  the 
i:ontaniinant  htvels  in  th(;se  materials 
an;  com])aral)le  to  those;  in  traditional 
fuels.  With  res])(;ct  to  the  meaningful 
heating  value  criterion,  the  Agency 
determined  that  (KXi  rejects  meet  this 
criterion  if  it  can  he  demonstrated  that 
the  comhustion  unit  can  cost-(;ffectively 
recover  energy  from  these  materials.'  *’* 

Since  publication  of  the  March  2011 
rule,  the  Agency  has  received  ailditional 
information  regarding  the  cost 
eff(;ctiveness  of  jiajier  recycling 
residuals  use  as  a  fuel,  including 
amounts  of  jiajier  recycling  residuals 
replacing  traditional  fuels  at  paper  mills 
and  ])(;rcentages  of  residuals  generated 
that  are  combusted  as  fuel.  In  general, 
this  information  also  indicates  that  this 
material  is  primarily  combusted  as  a 
fuel  on-site  or  within  the  control  of  the 
g(;nerator. We  have  asked  the 
industry  for  iuformatiou  ti;  coidirm  this. 

EPA  l)eliev(;s  the  iuformatiou  r(;ceiv(;d 
to  date  would  t(;nd  to  support  a 
categorical  determination  of  th(;se 
residuals  as  non-waste  fuels.  l‘'or 
residuals  that  are  transferred  offsite,  the 
Agency  would  like  additional 
information  about  r(;sidnals  that  are  also 
burned  as  a  fuel  at  facilities  that  are  not 
under  the  i:ontrol  of  the  generator, 
including  information  as  to  how  and 
when;  they  are  burned  and  whether  they 
are  managed  as  a  valuable  commodity. 

If  the  Agency  roceiv(;s  information 
confirming  tr(;atment  of  these  materials 
offsite,  the  Agency  woidd  expect  to 
include  the.se  residuals  iu  a  subsequent 
rulemaking. 

Con.strnction  and  Demolition  Wood 
Processed  Pursuant  to  Best  Practices 

The  second  of  these  NHSMs  is 
con.strnction  and  demolition  (CSjD) 
wood  proces.sed  pursuant  to  best 
j)ractices  and  produced  and  managed 
under  the  oversight  of  a  comprehensive 
collection  sy.stem  or  contractual 
arrangement.  In  the  March  2011  final 
rule,  we  determined  that  C&D  wood  that 
is  sufficiently  proce.s.s(;d  can  he  a  non- 
waste  fuel.'-*"  The  Agency  has  received 
additional  information  since  the 
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issuance  of  that  rule  on  specific  best 
management  practices  u.sed  by 
siippliers/processors  of  C&D  wood. 

.Such  practices  include  processing  to 
remove  contaminants.  EPA  believes  the 
information  received  to  date  would  tend 
to  sujiport  a  li.sting  of  the.se  materials  as 
a  categorical  non-waste  fuel  and  expects 
to  propose  that  listing  in  a  suhsequent 
rid(;niaking. 

Other  Materials  Under  (ionsideration 

The  American  Forest  &  Paper 
A.ssociation  and  the  American  Wood 
Council  snhmitted  a  draft  jietition  to 
EPA  on  December  (i,  2012  seeking  a 
categorical  li.sting  for  creo.sote-treated 
railroad  ties.'  *'"  This  draft  piitition  lists 
their  ha.ses  for  the  determination,  with 
supporting  information. 

Tiie  information  inclndeil  amounts  of 
railroad  ties  comhnsted  each  year  and 
value  of  the  ties  as  fuel.  Overall,  the 
lietitioners  believe  the  information 
demonstrates  that  the.se  materials  are 
non-wa.ste  fuels  and  would  allow  EPA 
to  categorically  list  this  mat(;rial, 
balancing  the  legitimacy  criteria  with 
other  relevant  factors.  The  draft  p(;tition 
provides  information  r(;presenting  a 
determination  that  the  material  has  high 
Btn  value,  and  that  the  material  .satisfies 
the  legitimacy  criteria.  The  Ag(;ncy  is 
still  in  the  process  of  reviewing  the 
pi;tition.  However,  in  order  to  inform 
the  scojie  of  the  non-wa.ste  category,  we 
have  also  asked  the  petitioners  to 
provide  additional  information, 
including: 

1.  A  list  of  industry  sectors,  in 
addition  to  for(;st  product  mills,  that 
hnrn  railroad  ties  for  {;n(;rgy  r(;cov(;rv 

2.  The  types  of  boilers  (e.g.,  kilns, 
stoker  boilers,  circulating  fluidized  bed, 
etc.)  that  burn  railroad  ties  for  energy 
r(;covery 

3.  The  traditional  fuels  and  relative 
amounts  (e.g.,  .startiq).  30%,  100%)  of 
the.se  traditional  fuels  that  could 
otherwise  generally  be  burned  iu  the.se 
types  of  boilers 

4.  'file  extent  to  which  uou-iudnstrial 
boilers  (e.g..  commercial  or  residential 
boilers)  burn  railroad  ties  for  energy 
r(;covery 

.'i.  Laboratory  analyses  for 
contaminants  known  to  be  pre.sent  in 
creo.sote-treated  railroad  ties  or  known 
to  be  significant  components  of 
creosote,  sjiecifically  jiolycyclic 
aromatic  hydrocarbons  (i.e.,  PAH-l(i), 
dioxins,  dibenzofnrans, 
hexachlorobenzene,  bijjhenyl, 
(]uinoline,  cresols,  and  2,4- 
dinitrotoluene. 


' ''l.iilliM'  li'oiii  Ainorican  F’oriist  X:  Papiir 
.Association  and  Aniorican  Wood  Council  to  I.isa 
lackson.  dated  IJocoinlior  (i.  2012  (a  copv  ol  this 
letter  can  lie  found  in  the  docket  for  today’s  rule) 
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Assuming  that  the  additional 
information  supjiorts  and  supplements 
the  representations  made  in  the 
petitioner’s  Decemtjer  (i.  2012  draft 
p(!tition.  tlie  FFA  also  expects  to 
propose  a  categorical  listing  for  this 
material.  To  the  extent  tliat  j)etitioners 
would  like  to  provide  additional 
information,  the  Agency  will  consider 
such  information  as  well. 

hPA  has  akso  received  a  related  letter 
from  the  Treated  Wood  Ciouncil  asking 
that  nonhazardons  treated  wood  he 
determined  as  a  cat(!gorical  non-waste,  a 
broader  category  that  woidd  include 
creosote-treated  ties.' KPA  is  in  the 
proc;ess  of  reviewing  this  letter,  and  may 
akso  jnojjo.se  a  categorical  listing  for  this 
broader  set  of  treated  wood  material. 
Finally,  we  would  note  that  if  any 
person  ])rovides  sufficient  information 
to  EPA  regarding  any  other  NllSM.  EPA 
would  also  consider  listing  such 
material(s)  cat(!goricallv.  pursuant  to  40 
CER  241.4(1)). 

0.  Streamlining  of  the  40  CER  241.3(c) 
Non-Waste  Determination  Petition 
Process 

In  the  proposed  rule,  the  EPA  asked 
for  comments  on  streamlining  or  other 
improvements  to  the  exi.sting  provision 
for  non-waste  determinations  codified  at 
40  CER  241.3(c). 

'I’he  agency  recpiested  comment  on 
whether  the  EPA's  grant  of  the  petition 
should  ap|)ly  as  of  the  date  that  the 
petition  was  submitted  to  the  agency.' 
The  agency  akso  recjuested  additional 
comment  on  whether  anv  other  changes 
coidd  he  made  to  the  non-wa.ste 
determination  petition  in  order  to 
streamline  the  process,  while  at  the 
same  time  provide  the  EPA  with  the 
oj)j)ortunity  to  ensure  that  such  NHSMs 
are  not  being  discarded.  E"or  example, 
the  EPA  re(|uested  comment  on  whether 
public  comment  should  he  .sought  on 
each  individual  petition.'^" 

C’o;77/7/f?77/;  Concerning  the  reque.st  for 
comment  regarding  when  a  j)etition 
determination  would  ai)ply.  the  agency 
received  several  comments.  S])ecificallv. 
the  agency  recpje.sted  comment  on 
whether  the  EPA’s  grant  of  the  petition 
shoidd  apply  as  of  the  date  that  the 
petition  was  submitted  to  the  agency. 
Commenters  agreed  that  a  non-waste 
determination  under  40  (iER  241.3(c) 
should  he  retroactively  a])i)lied  to  the 
date  the  ])etition  was  submitted. 


'  Irom  |(!lln!y  Mitti!r.  I  nNiluft  Wocut 

Coiincit  to  l.is:i  Koldl.  i)(!(:(!int)i!r  17.  2012.  (ii  copy 
oi  thi.s  teller  chii  tx;  loiiiul  in  IIk!  (tockel  lo  Itxtiiy's 
riit(!)  A(t(tili<innt  siipporlin^  inlorinalion  is  iound  in 
llie  (loniinents  ol  Trealed  Wood  Conneit.  (taUul  Fil). 
20.  201 2)(  i;i’A-ltQ-K(:K.\-2008-0;i2<)-18<17. 

"'•.See  70  FR  8047:i. 

'^".See  70  FR  80474. 


Commenters  were  concerned  about 
the  timeliness  of  the  EPA’s  decision  on 
these  determinations  and  on  the 
um:ertainty  surrounding  the  usage  of  the 
NlkSMs  wliile  a  non-waste 
determination  petition  is  pending.  The 
commenters  argue  that  if  a  NHSM  is 
determined  to  he  non-wa.ste.  the 
comhusted  NlkSM  in  (piestion  was  also 
non-waste  prior  to  the  determination. 

/ff^.spon.se;  The  agency  under.stands 
the  interests  of  petitioners  awaiting  an 
agency  decision  on  the  status  of 
materials,  while  a  40  (iER  241.3(c) 
petition  is  being  considered.  In  order  to 
lessen  the  uncertainty  surrounding  the 
regulatory  status  of  a  jiarticular  material, 
the  agency  will  utilize  the  date  the 
petition  was  submitted  as  the  date  that 
the  combusted  materials  will  he 
considered  a  non-waste  if  the  agency 
grants  the  petition. 

C'f)77777ie77/;  Maiiv  commenters 
indicated  concern  that  the  petition 
process  could  take  excessive  time  for 
the  agency  to  reach  a  decision.  They 
recjue.sted  self-imposeil  timeframes  for 
the  ElPA’s  granting/denving  re(|ue.sts  and 
a  shorter  length  of  time  for  the  notices 
to  he  open  for  public  comment  (or  omit 
it  altogetlier).  The  comhuslors  stated 
they  need  (piick  decisions  in  order  to 
com])ly  with  the  CAA  regulations  and  to 
make  efficient  business  decisions. 

/fe.s’poii.se.  I'lie  agency  considered  tlie 
commenters’  suggestion,  hut  decided 
not  to  im])o.se  a  deadline  on  its  decision 
because  there  are  many  factors  beyond 
its  control,  including  how  long  it  takes 
for  the  petitioner  to  suhinit  a  conqilete 
jietition  to  EPA  for  evaluation.  VVe 
would  note,  however,  that  even  though 
the  NHSM  rule  will  become  effective  on 
April  8.  2013.  for  all  ])ractical  puri)oses. 
existing  facilities  that  currently  burn 
NHSMs  from  off-site  sources  will  have 
a  substantial  amount  of  time  to  submit 
and  have  the  EPA  j)rocess  a  non-waste 
determination  petition  before  having  to 
comply  with  the  CAA  emission 
standards,  as  the  comi)liance  date  for 
existing  CkSVVl  sources  subject  to  (]AA 
129  .standards  is  .I  years  after  the  date 
of  ])uhlication  of  the  CkSVVl  final  rule  or 
3  years  after  the  .state  plan  is  ap])roved. 
whichever  ha|)])en.s  earlier  and  E’ehriiarv 
7.  2()1().  to  comply  with  the  Boiler 
MA(;T  rule.'-"  Thus,  we  believe  that 
there  will  he  more  than  adecpiate  time 
for  persons  to  determine  whether  or  not 
a  NHSM  sent  lo  a  combustion  unit  not 


'•*'  \Vi!  Ilial  ii(!\v  soiircij.s  llial  ani  comiii” 

onliiu!  Ilial  will  have  lo  comply  wilh  Iluisit  niic.s 
miicli  sooiK!!'  Ilian  do  (!xislin<>  sources.  As  such,  llic 
Agency  will  consider  priorili/.ing  Ihe  processiiif^  ol 
non-wasle  pelilions  il  has  recei\ed  from  new 
sources  as  appropriate. 

'■•-Nole  that  Ihe  compliance  dale  lor  the  Area 
.Source  Boiler  Rule  is  March  21. 2014. 


under  the  control  of  the  generator  has 
not  been  discarded  and  meets  the 
legitimacy  criteria,  jnejiare  and  .submit 
a  non-wa.ste  determination  jietition  to 
the  EPA.  have  the  EPA  jirocess  the 
Jietition.  including  soliciting  comment 
on  the  EPA’s  jirojiosed  determination, 
and  make  a  final  decision. 

In  regard  to  the  comment  on  reducing 
the  lime  the  jietition  ajijilication  is  ojien 
for  jnihlic  comment,  the  agency  decided 
that  the  comment  jieriod  shall  remain  at 
30  days  hut  the  regulatory  text  is 
changed  from  “at  least  30  days”  to  “30 
days"  in  order  to  jiromote  clarity,  while 
affording  an  ojijiortunity  for  jiulilic 
comment. 

Comment:  One  commenter  strongly 
encouraged  the  agency  to  develoji  and 
dejiloy  an  on-line  form  to  identify 
materials  for  non-wa.ste  determinations. 
Commenters  akso  noted  that  the  EPA 
should  jirovide  more  detailed 
information  about  how  the 
determinations  are  made  (jiarticularly 
for  the  comjiarahle  contaminant 
determinations). 

liesponse:  The  agency  will  consider 
the  develojiment  of  a  form  to  identify 
the  sjiecific  information  needed  to 
determine  whether  a  NlkSM  meets  the 
legitimacy  criteria  and  other  jirovisions. 
If  the  agency  develojis  .such  a  form,  it 
would  he  made  available  on  the  NHSM 
Well  site.  Please  note  that  traditional 
fuel  data  (including  tables  for  traditional 
contaminants)  are  available  to  the 
jiuhlic.  which  they  may  find  u.selul  in 
assessing  the  contaminant  legitimacy 
criteria.  Refer  lo  tho.se  tables  in 
“(’ontaminant  (Concentrations  in 
Traditional  E’neks:  Tables  for 
Comjiarison”  currently  jiosted  on  the 
NHSM  well  site  at  ht1p://\\’\v\v.e})(i.gov/ 
osw’/nonlmyJ define/ index.htm.  That 
document  will  aid  in  cximjiaring  the 
concentration  of  contaminants  in  their 
NHSMs  to  concentration  of 
contaminants  in  traditional  fuels.  In 
addition,  rule  clarification  letters  and 
Jietition  findings  are  also  jiosted  on  the 
\Vel)  site  when  finalized. 

Comment:  A  commenter  suggested 
that  the  non-waste  jietition  jirocess 
should  allow  for  “balancing”  of 
legitimacy  criteria  similar  to  that 
included  for  categorical  determinations 
in  40  CER  241.4. 

liesponse:  Under  40  (CER  241.4  of  the 
jirojiosed  regulation,  the  EPA  can 
lialance  the  legitimacy  criteria  with 
other  relevant  factors  in  making 
categorical  non-waste  determinations. 
As  the  commenter  jioints  out.  we  have 
not  discussed  the  ajijilicahility  for 
similar  balancing  under  40  (CER  241.3 
non-waste  determination  jietitions.  'I'he 
EPA  distinguished  between  40  (CE’R 
241.3  and  40  CER  241.4  hecau.se  in  the 


Federal  Register / Vol.  78,  No.  20 /Thursday,  February  7,  201 3 /Rules  and  Regulations 


9175 


latter,  the  EFA  makes  the  determination 
based  on  its  review  and  analysis  of 
industry-wide  data  and  otlier  factors,  as 
ojjposcul  to  a  s))e(:ific  site.  However,  tin: 
Id’ A  recognizes  the  i)oints  tlie 
commenter  raises  and  will  consider 
wh(!thersnch  modifications  may  he 
appropriate. 

O’ommen/;  Several  commenters  were 
interested  in  features  that  streamline 
and  add  flexibility  to  the  administrative 
l)etition  process,  particularly  in  tin; 
situation  where  a  ])etition  can  aj)])lv  to 
mnltij)l(;  combustors. 

One  commenter  noted  that  anv 
interested  per.son — including  forest 
owners — should  he  able  to  initiate  the 
pi!tition  process,  not  ju.st  combustors. 

The  petitions  should  he  allowed  for 
(jiitire  classes  of  a  NHSM  rather  than 
re(|uiring  a  case-hy-ca.se  analysis.  The.se 
clarifications  will  encourage  all 
members  in  the  biomass  supply  chain  to 
promote  their  jjroducts  and  co-products 
as  clean,  renewable  fuels  and  ])romote 
the  develoj)ment  of  new  markets  for 
biomass  materials.  Other  commenters 
also  stressed  the  need  for  the  EPA  to 
cdarify  that  the  petition  can  apply  to 
more  than  one  combustor  so  that 
redundant  petitions  do  not  need  to  he 
filed  in  every  region. 

A  commenter  also  stated  that  the 
Ixmefits  from  petitions  could  he 
achieved  more  efficiently  if  the 
regulatory  language  was  changed  to 
allow  for  nation-wide  petitions  under  40 
(IFR  241.3(c)  for  classes  of  combustion 
units  rather  than  reciuiring  se])arate 
petitions  for  each  EPA  region. 

Response:  The  agency  agrees  with  tin; 
commenters  that  the  jjrocess  should 
accommodate  for  petition  aj)plications 
fixnn  third  jiarty  producers  of  a  NHSM 
that  can  he  used  as  a  non-waste  NH.SM 
fuel  at  many  combustion  units  instead 
of  just  acce])ting  petitions  from 
individual  combustors  or  combustors 
within  the  control  of  one  EPA  region. 
This  can  make  for  a  more  streamlined 
and  efficient  process.  Therefore,  the 
regulatory  provision  at  40  CFR  241.3(c) 
has  been  modified  to  allow  for  the 
p(!tition  to  he  sent  to  the  A.ssi.stant 
Admini.strator  for  the  OSVVER  instead  of 
each  Regional  Administrator  if  the 
p(!tition  (xwers  more  than  one  EPA 
Region.  This  is  at  the  o])tion  of  the 
piditioner.  The  As.si.stant  Admini.strator 
for  the  O.SVVER  would  he  responsible  for 
the  EPA’s  administrative  process  in 
order  to  finalize  the  petition  decision 
under  40  CFR  241.3(c)  and  the 
regulatory  language  has  been  modifi(!d 
accordingly. 

Finally,  as  noted  in  the  2011  NH.SM 
final  rulemaking,  states,  or  private 
entities,  can  submit  non-waste 
determination  jjetitions  to  the  EPA  on 


behalf  of  petitioners.  They  can  petition 
for  a  single  combustor  or  a  cla.ss  of 
combustors  (e.g.,  a  s])ecific  usage  of  a 
non-hazardous  .secondary  material  in  a 
particular  state).  Therefore,  in  regard  to 
the  comment  on  nationwide  ])etitions 
for  clas.ses  of  combustion  units,  the 
petition  j)rocess  accommodates  for  the.se 
clas.ses  of  combustion  units.  This 
assumes  that  tin;  petition  identifies  all 
of  the  .s])ecific  NlkSMs  that  the  classes 
of  combustion  units  use  as  fuel  (that  are 
ajjplicahle  to  a  40  CFR  241.3(c)  petition) 
and  gives  the  information  neces.sary  to 
meet  the  legitimacy  criteria  and  other 
reciuirements. 

Note  that  if  a  petition  covers  multiple 
facilities  in  a  single  region,  the  jjetition 
should  he  .sent  to  the  Regional 
Admini.strator  for  that  Region,  not  to  the 
Assistant  Admini.strator  for  the  O.SVVER. 

(A)minent:  Several  c;ommenters  argued 
that  the  40  CFR  241.3(c)  i)etition.s 
should  not  require  public  comment  for 
each  individual  petition. 

One  commenter  stated  that  “the 
administrative  petition  ])roce.s.s  conld  he 
further  streamlined  hv  not  .seeking 
public  comment  on  every  individual 
petition.  By  filing  an  administrative 
petition,  a  petitioner  is  not  seeking  to 
change  the  EPA’s  nigulatory  jjrogram  or 
create  new  legal  rights  or  ol)ligation.s. 
lnst(!ad,  the  administrative  ])etition 
process  provides  an  opportunity  for  a 
|)etitioner  to  obtain  in  advance  (Algencv 
concurrence,  ha.sed  on  sound  science, 
with  respect  to  the  classification  of  a 
])articular  fee<l.stock  under  (ixisting 
nigulations.  In  this  respect,  the 
administrative  petition  })roce.s.s  differs 
from  the  categorical  non-wa.ste 
determination  *  *  *  where  EPA  makes 
changes  to  the  regnlatory  status  of 
certain  non-hazardous  secondarv 
materials  that  are  reflected  in  the  Code 
of  F'ederal  Regulations.  Because  the 
public — through  this  rulemaking 
process — has  an  opportunity  to  provide 
input  on  EPA’s  regulations,  there  is  no 
need  to  provide  a  second  op])ortunitv 
for  public  c;omment  when  tho.se 
regulations  are  applied  by  the  EPA  in 
.sj)ecific  contexts  through  the 
administrative  petition  process.’’ 

In  addition,  other  commenters 
indicated  that  jjuhlic  notice  and 
comment  is  not  nece.ssary,  since  the 
NH.SM  rnlemaking  proce.ss  has  already 
taken  conmumt  on  the  methodology,  in 
addition  to  other  rationale.  In  particular, 
one  commenter  .stated,  ".Streamlining 
could  1)(!  further  facilitated  by 
recognizing  that  solicitation  of  public 
comment  on  each  individual 
ajjplication  would  he  redundant  and 
unnecessary  given  the  public’s  amj)le 
op])ortunity  during  this  rulemaking  to 
comment  on  the  evaluation  criteria  that 


will  govern  non-wa.ste  d(;termination 
])etition.s.’’  Another  commenter  stated, 
“The  reason  for  i)ul)lic  jjarticipation  in 
the  hazardous  waste  petition  proce.ss  is 
that  the  materials  subject  to  the  petition 
arc;  to  he;  removed  from  the;  hazardous 
waste  r(;gulatory  })rogram.  In  the  NH.SM 
world,  the  .secondary  materials  subject 
to  the  petition  are  merely  obtaining 
clarity  about  regulatory  .statics — thiiy  are 
not  seeking  a  change  in  regulatory 
status.  Therefore,  the  need  for  the  full 
public  particijiation  process  is  not 
n(;ce.s.sary  or  warranted.” 

Response:  Although  industry 
commenters  argued  that  public 
participation  is  unneces.sary,  the  EPA 
.still  believes  that  public  participation  is 
an  important  part  of  a  transparent 
decision  making  process  and  values 
how  it  increases  transparency.  In  the 
final  rule,  we  will  retain  the  public 
liarticijiation  reipiirement  in  order  to 
promote  public  awareness. 

7.  Revised  Introductory  Text  for  40  CFR 
241.3(a) 

As  part  of  its  discussion  clarifying  the 
non-waste  determination  petition 
[irocesses.  the  EPA  noted  that  it  had 
examined  a  numher  of  specific  NH.SMs 
and  decid(;d  which  were  to  he 
considered  solid  wastes  ha.sed  on  the 
record  available  at  the  time  the  March 
2011  final  rule  was  issued. The  rule 
itself  had  stated  at  40  CFR  241.3(a)  that 
.secondary  materials  were  solid  wa.stes 
except  for  those  described  in  section 
241.3(1)).  Essentially,  section  241.3(1))  is 
the  operative  .section  that  states  what 
materials  are  not  wastes.  The  purpo.se  of 
the  non-waste  determination  jietition 
proce.ss  in  .section  241. 3(c:)  and  the  new 
pro])o.sed  petition  proce.ss  in  .section 
241.4  is  to  allow  various  parties  the 
oj)portunity  to  provide  information  and 
data  .so  that  the  EPA  could  decide  what 
other  NHSMs  are  not  .solid  wastes.  The 
]jreamhle  stated  that  the  agency 
propo.sed  to  amend  .section  241.3(a)  to 
state  that  such  secondary  materials  are 
“presumed  to  he”  solid  wa.stes  except 
for  those  described  in  section  241.3(1)) 
in  order  to  better  reflect  the  rulemaking 
record. 

(Jonnnent:  No  commenters  siqiported 
inclusion  of  the  "jiresumed  to  he” 
language  in  the  rule. 

Most  of  the  commenters  on  the 
language  argue  that  it  means  that  the 
EPA  continues  to  improperly  determine 
that  certain  NHSMs  are  presum|)tively 
wastes,  (lommenters  generally  argue 
that  the  “jiresumed  to  he”  language 
shows  that  the  EPA.  in  spite  of 
statements  to  the  contrary,  is  continuing 
to  make  an  inappropriate  determination 
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that  NHSMs  transl'oned  to  other  i)arties 
are  |)nisiinii)tively  wastes  until  a 
coinhustor  ])roves  otherwise.  According 
to  comments,  the  use  ol  the  "presumed 
to  he”  language  is  a  clear  statement  that 
the  Rl’A  is  making  the  presumption.  The 
addition  ot  these  words  does  not  change 
the  fact  that,  under  the  Id’A's  regulatory 
framework,  NHSMs  are  wastes  until 
proven  otherwise. 

.Several  ct)mmenters.  in  fact,  argmul 
that  to  address  the  legal  flaws  in  the 
proj)o.sal.  the  RPA  shoidd  reverse  the 
presum|)tion  and  presume  that  NH.SMs 
l)nrned  for  energy  recovery  or  used  as  an 
ingredient  is  not  for  the  jjurpose  of 
disposal  and.  therefore,  is  not  a  waste. 

/fe.s/jon.se;  The  ERA  is  not  aildressing 
in  this  rulemaking  the  comment  that  the 
agency  has  inappropriately  made 
j)re.snmptions  about  whether  materials 
are  wastes.  This  issue  has  not  heen 
reopcaied.  Instead,  the  agency  has  only 
opened  very  s])ei;ific  issues  on 
particular  wastes. 

In  the  Decemher  2011.  ])ro])o,sal  at  70 
f'R  80473.  the  ERA  referred  to  the  March 
2011  j)reamhle  in  which  the  agencv 
stated  that  it  has  not  "arhitrarily 
determined  that  .secondary  materials 
transferred  between  comjianies  are 
wastes.  Instead,  the  ERA  has  evaluated 
whcither  certain  categories  of  materials 
are  discarded  or  not.  The  Agencv  has 
not  adopted  the  e.xtremijs  of  saying  that 
all  hurning  of  secondary  material, 
regardless  of  ultimate;  use;,  is  wa.ste 
tri;atment  or  that  any  se;e:e)nel:irv  materiiil 
that  is  re;e;ycle;el  leer  l(;gitimate  fuel  value; 
is  a  ce)mme)elitv  anel  ne)t  a  weiste.  \Vaste;.s 
may  have  value,  hut  are;  still  wastes.”  70 
I'R  l.'j471.  Further,  the;  age;ne:y  stateel 
that  it  “has  examineel  a  numher  e)f 
spe;e:ific  mat(;rial.s.  re;e;ycle;el  within  the 
ce)ntrol  of  the  generate)]'  anel  transferred 
to  a  thirel  party  for  re;cvcling,  anel 
ele;te;rmine;d  whe;the;r  th(;v  woulel  he; 
a])j)ro])riate;ly  placeel  within  the  waste 
or  non-waste  e:ategorie;.s.”  id.  The;  ERA 
we;nt  on  to  e;xamine  a  numher  eef 
eliffe;rent  cati;ge)rie;s  e)f  NH.SMs  iiseel  as 
fuels  anel  ingre;elie;nts  that  was 
siimmeirizeel  in  the  Federal  Register  (70 
FR  l.')477-l.').')20).  The;  ERA  e:anne)t 


"re;ver.se;”  a  presmnptie)n  theit  it  ne;ve;r 
maele;  te;  ele;e:liire;  that  materiiils  hiirne;el 
fe)!'  energv  re;e:e)ve;rv  fire;  presmnptivel  v 
ne)n-waste;.s.  Further,  it  wemlel  he; 
e;ntire;ly  impre)pe;r  feir  the;  age;ne.y  te)  ele) 
se).  The;  ERA  has  e;valuate;el  spe;e:ifie: 
gre)ups  e)f  materials  as  te)  their  waste; 
status,  while  the  e;e)mments  re;giireling 
re;ve;rsal  e)f  a  pin  pe)rte;el  pre;.sumptie)n 
have;  eaily  pre.senteel  arguments  "in 
hreeael  <ihstrae;tie)n,  pre)vieling  little;  eletail 
aheent  the  many  pre)e:e;.s,se;s  threeugheent 
the;  inelnstrv  that  ge;ne;rfite;  resielual 
mate;riar’  that  e;e)ulei  he;  snhjee:t  te)  this 
rule;.  Association  oj  Battcrv  Bccvcicrs  v. 
HPA.  208  F.3el  1047,  lO.'lO.  '-*'* 
Ae:e;e)relingly.  the;  age;ne:y  stanels  e)n  its 
Mare:h  2011  rulemaking  re;e:e)rd  feerthe 
i.s.sne;.s  eli.se:u.sse;el  in  the;se  e:e)mments. 

Q);iune77/;  Comments  e)hjecte;el  that 
the  e:hange  in  we)rel  e;he)ie;e  that  materials 
are;  "])re;.sume;el  te)  he”  soliel  wastes  from 
the  statement  that  that  materials  "fire" 
.se)liel  wa.stes  (e;xe;e;pt  as  e)the;rwi,se; 
proviele;el  in  the;  re;gul<itie)n)  still  puts  the; 
huielen  te)  ])re)ve;  material  is  not  a  waste; 
e)n  persems  whe)  u.se  NHSMs  in 
e:e)mhnstie)n  units.  One;  e:e)mme;nt.  in 
])artie;ular.  ne)te;el  that  the;re  woulel  he;  ne) 
prfie:tie:al  e;ff(;e’,t  e)f  the  new  language  e;ve;n 
theengh  it  is  vie;weel  by  the;  ERA  as  an 
“e)|)tie:ally  le;s.s  elrastie:  stane;e;.”  That  is, 
there;  we)ulel  he;  ne)  re;al  le;e;wav  fe)r  a 
])arty  in  an  e;nfe)re:e;me;nt  pre)e;e;e;eiing  te) 
e:e)unter  the;  ERA’s  ])re).se;eaitie)n  hase;ei  e)n 
the  fae:t  that  the;  .se;e;e)ndarv  lUfiterifil  in 
eiuestie)]]  is  emly  “pre;snme;el  te)  he;”  a 
waste,  rather  than  the;  material  "is”  a 
waste. 

Response:  The;  ERA  has  ele;e;iele;d  ne)l  te; 
re;tain  the;  “pre;.snme;el  te)  he”  hmgnage. 
sine;e  it  is  unnee;e;ssary  anel  ele)e;.s  ne)t 
ae:tually  re;flect  the;  rulemaking  re;e:e)rel. 
Ne)  e;e)mme;nt  argueel  in  (ave)r  e)f  it.  In 
aelelition,  there;  is  ne)  ne;e;el  to  temper  the; 
existing  language  stating  that  a  material 
is  a  se)liel  waste;  if  it  eleees  ne)t  fall  within 
the;  §  241.3(h)  e:ate;ge)ries  or  the;  non- 
waste;  ele;te;rminatie)n  pre)e:(;s.ses.  As 
noteel  in  the  previous  respe)nse  to 
comments  re;gareling  the  age;ne;v’s 
"presum|)tion"  e)f  the;  wa.ste;  .status  e)f 
mate;rials.  the;  agene;v  stands  e)n  its 
.Mare;h  2011  rulemaking  re;e:e)rel. 


E.  dost  and  Benefits  of  the  Einal  Bale 

The;  RfiRA  aspe;e;ts  of  this  rule;  ele)  ne)t 
elire;e;tly  inve)ke;  any  e:e).st.s  (e;xe:lueling 
mine)]'  aelministrative  hurele;n/e;e)st),  or 
he;ne;fit.s.  Any  R(]RA  relfiteel  e:e).st.s  te)  the; 
re;gulate;el  e:e)mmunitv.  finel 
e;e)rre;s])e)neling  he;ne;fit.s  te)  lunnan  he;alth 
finel  the  envire)nme;nt.  luive  he;e;n 
e;e)nsiele;re;el  fis  p.irt  e)f  the;  (’.I.SWI  fie;tie)n. 
fine!  the;  e:e)rre;.spe)neiing  (il.SWI  finel  Beeiler 
MACT  (are;a  se)ure:e;  finel  major  .semreie;) 
final  rules.  As  .sue:h,  the;  age;ne:y  has  neit 
])re;pfire;el  a  separate  cos1-he;ne;fit 
a.s.si;s.sme;nt  in  supjieirt  eif  this  ])art  of  the; 
fiiifil  rule.  Cemseiepiently,  any  ])e)te;ntial 
exists  eir  he;ne;fit.s.  inchieling  impaeits  tei 
small  entities.  inelire;ctly  as.seie.iateel  with 
the;  RCRA  as])e;e;t.s  of  this  rule  are; 
aeielre;.sse;el  in  the  corresjionding  impae:t 
as,se;.ssment  ])re;pare;el  in  snjiport  eif  the 
Cd.SWl  part  of  this  ae:tie)n. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12H66:  Hegnlatorv 
Blanniii}’  and  Review  and  Executive 
Order  13563:  Iinjmn'ing  Be<>uIation  and 
Be<>idatorv  Review 

Dueler  Exeeaitive  Oreler  12800  (.lO  FR 
.'ll  73,'),  ()e:te)he;r  4.  1 093).  this  ae;tie)n  is  a 
“signifiexmt  re;gulfite)ry  fie.tiein”  he;e:anse 
it  nifiy  I'fii.se  neivel  le;gal  eir  peilieyv  issues. 
Ae;e;e)rdingly,  the;  ERA  suhmitteel  this 
fieitiem  tei  OMB  lor  review  imeler 
l':xe;e:utive;  Oreler  12800  anel  13.'’)03  (70 
f’R  3821.  lanuarv  21, 2011).  Any 
e:hfmge;.s  maele;  in  re;.s])e)nse;  to  OMB 
reeximmenelfitiems  have  he;e;n 
eleieaimenteel  in  the;  eloe:ke;t  fortius 
fuftiem. 

In  aelelitiem.  the;  ERA  prepareel  an 
njielate  to  the  RIA  of  the  pote;ntial  exists 
anel  benefits  asseiciateel  with  this  ae:tie)n. 
The;  RIA  available  in  the;  eloe:k(;t 
ele;sea'ihe;.s  in  ele;tail  the;  empiriexil  basis 
feir  the  ERA’s  assumptions  and 
e;harfK:te;rize;s  the  variems  sourex;.s  of 
unex;rtaintie.s  aflecting  the  e;.stimate;.s 
heleiw  anel  a  memo  eleKaiments  the 
uj)date;.s  since  the;  RIA  was  ])re])are;d. 
Table  9  of  this  pre;amhle  sheiws  the; 
results  of  the;  exist  anel  he;ne;fits  analvsis 
for  these;  final  rules. 


Table  9— Summary  of  the  Monetized  Benefits,  Social  Costs  and  Net  Benefits  for  the  Final  CISWl  NSPS  and 

EG  IN  2015 
[Millions  of  2008$)  ’ 


3  Percent  discount  rate 

7  Percent  discount  rate 

Total  Monetized  Benefits  ^  . 

$420  to  $1,000  . 

$380  to  $930 
$258 

$120  to  $670 

P  780  tons  of  HCI,  2.5  tons  of  lead, 

,  and  58  grams  of  dioxins/furans). 

Total  Social  Costs  ^  . 

Net  Benefits  . 

$258  . 

$160  to  $770  . 

Health  effects  from  exposure  to  HA 
1 .8  tons  of  Cd,  680  pounds  of  Hg 

Nolo  how  Iho  April  4.  21)12.  loltor  Iroin 
Tiiiiolhy  CL  Uiiiil  to  |aim:s  Horlow  (a  (xipy  of  which 


is  in  llu!  (lo(:k(4  for  today's  rulo).  provichxl  specific 
information  on  pulp  and  papix'  shid^t!  winnx!  the 


l'il’.\  added  a  categorical  d(!terinination  based  on 
specific  information  jirovided  hv  indicstry. 
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TABlI^UI^AR^  07™  MONETIZED  BENEFITS,  SOCIAL  COSTS  AND  NET  BENEFITS  FOR  THE  FINAL  CISWI  NSPS  AND 

EG  IN  2015— Continued 

[Millions  of  2008$]  ’ 


3  Percent  discount  rate 


7  Percent  discount  rate 


”7^  ~  Health  effects  from  exposure  to  criteria  pollutants  (20,000  tons  of  CO, 

Non-monetized  Benefits  .  ^  ^  4qq  NO:,  and  secondary  formation  of 

ozone). 

Ecosystem  effects. 

Visibility  impairment. _ 

.  All  estimates  are  lor  the  implemenlalion  year  (2015)  and  are  rounded  to  two  slgnificanl  figures.  These  results  relleel  the  lo»esl  cost  disposal 

“ira  monetized  hen^lls  reltec,  me  human  he^lh  heneme  Sttere'fhLre'rnS^^^^^^^^^  all^h^aflh^t 

cursors  such  as  directly  emitted  particles,  Sp:,  and  NOx- It  is  important  to^  ^^Qoe).  These  models 

L?7T£tMSVadlilW“ESa“^^^^^^  chemteal  composilloh.  are  eiall,  potent  ,n  causing  premature  mortality  because  the  sclent, I, c 

'’i^hTmeth^iSg^'Sresta  ittyekf  teTe^am^frVelVof^^  using  surplus  changes  results  in  the  same  socral  costs  lor 

both  discount  rates. 


B.  PaiH^nvork  Reduction  Act 

'I'his  action  does  not  rerinire  any  new 
information  collection.  1  his  action  is 
believed  to  resnlt  in  no  additional 
impact  on  the  aggregate  information 
colhu'.tion  (estimate  of  i)roject  cost  and 
hour  burden  made  and  a])proved  by 
OMb.  Due  to  changes  in  the  ClSVVl 
invcmtory  and  monitoring  rcuinirements 
of  the  ClSVVI  rule,  the  information 
collciction  (istimate  of  jirojcrct  cost  and 
bonr  burden  have  bcum  revised, 
'rlierefore.  only  the  ClSWl  ICR  has  becm 
revised.  The  ()MB  control  nnmbers  for 
the  ERA’S  regulations  in  40  Cl-’R  are 
listcKl  in  40  CFR  i)art  0. 

Howcwer,  OM13  has  previously 
apin-oved  the  information  collection 
rcMjuirements  contained  in  the  (existing 
ClSVVl  and  NllSM  regulations  (40 
Cl'R  part  00,  snbijarts  CCCC  and  DDDD, 
and  40  CFR  part  241)  under  the 
provisions  of  the  Pupenvoik  Reduction 
Act,  44  ll.S.C.  3501 .  et  seq..  and  has 
btuni  assigned  ERz^  ICR  number  2384.05 
for  subpart  CCCC,  40  CFR  part  00.  ERA 
ICR  number  2385.05  for  subpart  DDDD. 
40  CFR  part  (iO.  and  ERA  ICR  number 
2382.03  for  40  CFR  part  241. 

C.  ReeuIotoiY  Flexibility  Act 


T’be  RI-'A  generally  recinires  an  agency 
to  pre])arci  a  rcignlatorv  Ilcixibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  rcxpiirements 
under  the  ARA  or  any  other  statute 
nnbess  the  agc!ncv  cen'tities  that  the  rule! 
will  not  have  a  SISNOSE.  Small  entities 
include  small  biisinesscis,  small 
organizations  and  small  governmental 
jurisdictions. 

For  ])nrposes  of  assessing  the  imi)acts 
of  today’s  rule  on  small  entities,  small 
entity  is  defintxl  as:  (1)  A  small  bnsine.ss 

"■■■  Iclontirication  of  Non-Hazartlmis  Socoiulary 
Matitrials  That  z\rn  .Solid  Waslo.  Final  Kulit.  March 
11,2011. 


as  defined  bv  the  SBA’s  rctgulations  at 
13  CFR  121. '201;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  ct  city,  county,  town, 
school  district  or  special  district  with  a 
populiition  of  less  than  50,000;  or  (.5)  a 
small  organization  that  is  any  not-for- 
profit  enterpri.se  that  is  independently 
owned  and  operiitcul  ;md  is  not 
dominiint  in  its  field. 

Aflctr  considering  the  ctconomic 
imiiacts  of  tochiy’s  final  rule  on  small 
entities.  1  cerlifv  that  this  action  will  not 
have  <1  SI.SNOS'E.  This  final  rule  will  not 
impo.se  anv  new  rcHjuirements  on  any 
entities  bctcause  it  does  not  impo.se  any 
additional  regulatory  recinirements 
relative  to  those  sjKu:ilied  in  the  March 
2011  final  ClSVVl  and  NllSM  rules.  The 
March  2011  final  CKSVVI  and  NllSM 
rnUis  were?  both  certilicnl  as  not  having 
a  SISNOSE.  In  this  final  action,  there  are 
four  fewer  small  entiticis  in  the  ClSVVl 
than  in  the  March  2011  final  CbSVVI 
rule,  as  di.scnssed  in  the  “Rcigulatory 
Impact  Rcxsults  for  the  Reconsideration 
Final  for  Standards  of  Rerformance  for 
New  Stationary  Sonrccis  and  Emission 
Cuidelines  for  Existing  Sources; 
Commcircial  and  Industrial  Solid  VVbistc; 
Incineration  Units”  memorandnm  in  the 
ClSVVl  docket. 


D.  Unfunded  Mandates  Reform  Act 

This  action  does  not  contain  a  federal 
mandate  that  may  re.sult  in  expenditnrcjs 
of  $lt)0  million  or  more  for  state,  local 
and  tribal  governments,  in  the  aggrcigate 
or  the  private  sector  in  any  one  yiuir. 
This  rule  finaliz(;s  amendments  to  the 
final  ClSVVl  rule  provisions  and 
technical  clarifications  to  the  final 
NllSM  rule.  Thus,  this  rule  is  not 
subject  to  the  recinirements  of  sections 
202  or  205  of  UMRA.  However,  the 
March  2011  final  ClSVVl  rule  contains  a 
fedciral  mandate  that  may  result  in 
exi)C!n(litures  of  $100  million  or  more 


for  state,  local  and  tribal  governments, 
in  the  aggrcigate,  or  the;  private  scictcjr  in 
any  1  vear.  Accordingly,  we  have 
preparcul  undcir  scu:tion  202  of  the 
UMRA  a  written  statement,  which  is 
snmmarizcul  in  the;  prcximblc!  to  the?  final 
CkSVVl  rule  (70  FR  15747). 

This  ride  is  also  not  subject  to  the 
reciniremcmts  of  section  20.1  of  UMRA 
becan.se  it  contains  no  regulatory 
recinirements  that  might  significantly  or 
nnicinelv  aifcict  sm;dl  governments. 

F.  Fxecutive  Order  13132: 1'ederalisin 

'I’liis  action  does  not  have  federalism 
implications.  It  will  not  have  snb.stantial 
direct  effects  on  the  states,  on  the 
relationship  between  the;  natiomd 
government  and  the  statcis.  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  final  rule 
will  not  impo.se  direct  compliance  costs 
on  state  or  local  governments  and  will 
not  preempt  state  law.  Thus,  Executive 
Order  13132  does  not  apply  to  this 
action. 

F.  Executive  Order  13173:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

This  action  docis  not  have  tribal 
implications,  as  specified  in  Executive 
i  Order  1 31 75,  (85  FR  87249,  November 
9.  2()()()).  'I’be  ERA  is  not  aware  of  any 
CkSWI  in  Indian  country  or  owned  or 
oiKirated  bv  Indian  tribal  governments. 
The  CKSVYl  aspects  of  this  rule  may. 
however,  invoke  minor  indircict  tribal 
im])licatic)ns  to  the  extent  that  emtities 
generating  solid  wastes  on  tribal  lands 
could  be  affected.  However,  any  indirect 
NllSM  impacts  that  may  occur  as  a 
re.sult  of  the  OlSVVl  action  are  expected 
to  be  negligible  due  to  the  very  limited 
focus  of  the  ClSVVl  [lart  or  this  rule. 
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Thus.  Executive  Order  1317.'j  (lo(!S  not 
ajjply  to  this  action. 

C.  Hxficiilive  Order  13045:  Protection  of 
Ohildren  From  Fnvironmentol  Health 
disks  and  Safety  disks 

The  ERA  interprets  Executive  Order 
1304 .1  (62  ER  1088.').  A])!!!  23.  1007)  as 
a|)])lying  to  tlio.se  regulatory  actions  that 
concern  health  or  safety  risks,  such  that 
the  analysis  recpiired  under  section  5- 
.')01  of  the  Executive  Order  has  the 
])otential  to  influence  the  regulation. 

'I'liis  action  is  not  snhject  to  Executive 
Order  13t)4.')  hiicau.se  it  is  ha.sed  .solely 
on  technology  perfonnance  and 
technical  corrections. 

//.  Executive  Order  13211:  Actions 
(Concerning  degnlations  That 
Significantly  Affect  Energy  Sapiily. 
Distrihation.  or  I'se 

This  action  is  not  subject  to  Executive 
Order  13211  (66  FR  283.').').  May  22. 
21)01).  hecau.se  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energv. 

I.  \kitional  Technology  Transfer  and 
Advancement  Act 

.S(!ction  12(d)  of  the  NTTAA  of  lOt).'). 
Rnhlic  Law  104-113.  12(d)  (l.l 
272  note)  directs  the  ERA  to  use  V(«S  in 
its  regulatory  activities,  unle.ss  to  do  so 
would  he  inconsistent  with  applicable 
law  or  otherwi.s(!  impractical.  Voluntary 
consiaisus  standards  are  technical 
standards  (e.g..  materials  specifications, 
te.st  methods,  sampling  procedures  and 
business  practices)  that  are  develoj)ed  {)r 
adopted  by  V(kS  bodies.  'Die  NTTAA 
directs  the  ERA  to  provide  Congress, 
through  OMB.  explanations  when  the 
agencv  decides  not  use  available  and 
applicable  VCS. 

This  action  does  not  involve  any 
revisions  to  the  technical  standards  or 
test  methods  required  in  the  final  GlSWl 
rule.  Therefore,  the  ERA  did  not 
reconsider  the  use  of  any  VCS. 

/.  Execative  Order  12808:  Federal 
Actions  To  Address  Environmentcd 
Justice  in  Minority  Populations  and 
i/nv-income  Populations 

Executive  Order  12898  (.59  FR  7629. 
February  16.  1994)  establishes  federal 
executive  policy  on  E).  Its  main 
j)rovi.sion  directs  fethiral  agencies,  to  the 
greatest  extent  practicable  and 
jMMiuitted  by  law.  to  make  E)  part  of 
their  mi.ssion  by  identifying  and 
addressing,  as  apj)ropriate. 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
of  their  j)rogram.s.  policies  and  activities 
on  minority  po})ulation.s  and  low- 
income  populations  in  the  United 
States. 


The  El’A  has  determiiKul  that  this 
final  rule  will  not  have 
di.spro])ortionately  high  and  adverse 
human  health  or  environmental  (dfects 
on  minority  or  low-income  populations 
hecau.se  it  increases  the  level  of 
environmental  ])rotection  for  all  affected 
po])ulation.s  without  having  any 
dis])roportionately  high  and  adverse; 
human  health  or  environmental  effects 
on  any  ])opnlation,  incliuling  any 
minority  or  low-income  population.  3'he 
amendments  do  not  r(;lax  the  control 
measures  on  .sources  regulated  hv  the 
(3S\VI  rule.  and.  therefore;,  will  ne)t 
cause  emi.ssions  incre;a.se;.s  freem  the;se; 
se)urce;.s.  'Flu;  Mare:h  2011  final  CISWI 
rule  will  re;due:o  emissions  of  all  the 
listeel  HAR  e;mitteel  from  this  se)ure:e. 
Furthermeire;,  the  targe;te;d  revi.sie)n.s 
finalizeel  in  the  NHSM  .se;e:tie)n  of  this 
rule  are  elesigneel  to  improve;  the 
manageanent  of  the;.se  mate;rials,  the;re;l)y 
helping  te)  further  ensure;  against  any 
elispre)pe)rtie)ncitely  high  ;mel  aelv(;r.se 
human  health  eer  e;nvire)nme;ntal  e;ffe;e;ts 
e)n  mine)rity  or  le)w-ine:e)me;  popidations. 

K.  (Congressiomd  deview  Act 

The;  (;ongre;.s.sie)n;il  Review  Ae:t,  5 
ll.S.fi.  801  e;t  se;e).,  as  iielele;el  by  the; 
.SBREFA  e)f  l‘)96,  genenillv  ])re)viele;s 
that  he;fe)re;  a  rule  may  take  e;fie;e:t,  the; 
age;ne:y  pre)nudgating  the  rule;  must 
submit  a  reile;  re;pe)rt.  whie:h  inedueles  ii 
e:opy  e)f  the;  rule;,  le)  e;ae:h  l  leeuse  e)f  the; 
Ce)ngre;.ss  anel  te)  the;  (;e)mptre)lle;r  (]e;ne;r€d 
of  the  United  Stat(;.s.  The;  ERA  will 
submit  a  re;|)e)rl  e:e)ntaining  this  rule  euiel 
e)the;r  re;(]uire;el  infe)rmation  te)  the  U.S. 
Senate,  the;  U.S.  House;  e)f 
Re])rese;ntative.s  anel  the  (]e)m])tre)lle;r 
Ce;ne;ral  e)f  the  Unite;el  State;s  prior  to 
])nhlie:ation  e)f  the  rule  in  the  Federal 
Register.  A  maje)r  rule  canneet  take  effe;e:t 
until  60  elays  after  it  is  pid)li.she;el  in  the 
Federal  Register.  This  ae:tion  is  ne)t  a 
“maje)!'  rule”  as  elefined  by  5  U.S.C. 
804(2).  This  rule  will  be;  effe;e:tive 
Fe;bruary  7.  2013. 

List  of  Subjects 

40  CFd  Part  00 

Envire)nmental  pre)te;e:tion. 
Aeiministnjtive  j)nie;tice  anel  ))re)e:eelure;. 
Air  pollntie)!!  t;e)ntre)l,  Hazarelenis 
.substane:e;.s,  ine:e)rpe)ratie)n  hv  re;fe;re;ne:e;. 

40  CFd  Part  241 

Environmental  |)rote;e:tion,  eiir 
])e)llutie)n  e;e)ntre)l,  waste  tre;atme;nt  anel 
efispe).sal. 

D;ite;el:  De;e:e;nil)e;r  20.  2012. 

Lisa  I’,  (acksun. 

Administrator. 

Fe)r  the;  rea.sons  e;ite;d  in  the;  preamble:. 
I’ille  40.  chaj)ter  1,  i)art.s  60  anel  241  e)f 


the;  C,e)ele:  e)f  Feeleral  Re;gnlatie)ns  are; 
cimendeel  as  fe)lle)ws: 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

■  1 .  The;  ;mthe)rity  feu'  ])art  60  e:e)nt  inne;s 
te)  re;ael  iis  fe)lle)ws: 

Autlieerity:  42  l]..S.(’,.  7401.  at  stsj. 

m  2.  Effe;e:live  February  7.  2013,  the  Meiy 
18.  2011  (76  FR  28662).  elelay  e)f  the; 
e;ffee:tive;  elate;  ameneling  .sub])art.s  CCCC. 
anel  DHDD.  at  76  FR  15703  (Mare;h  21. 
2011).  is  lifte;ei. 

Subpart  CCCC — [Amended] 

■  3.  Section  60.2005  is  re;vi.se;el  te)  re;ad 
as  fe)lle)ws: 

§60.2005  When  does  this  subpart  become 
effective? 

'Fhis  .sub])art  takes  eflect  e)n  August  7, 
2013.  Some;  of  the  re;(|uire;ment.s  in  this 
subpart  aj)])ly  to  planning  the;  (3SVV1 
unit  (i.e.,  the  pre:e:e)n.strue:tie)n 
reeiuirements  in  ^§60.2045  anel 
60.2050).  ()lhe;r  re;quireme;nts  sue:h  as 
the;  emissieen  limitatieens  anel  e)pe:rating 
limits  a])])lv  after  the;  (ilSWI  unit  be;gins 
e)pe;ratie)n. 

■  4.  Sectie)!!  60.201 5  is  ameneleel  by 
re;vi.sing  paragra|)hs  (a)(1)  anel  (2)  anel  (b) 
to  re;ael  as  fe)lle)W.s: 

§60.2015  What  is  a  new  incineration  unit? 

(a)  *  *  * 

(1)  A  filSWI  unit  that  e:omme;nce;el 
e:e)nstrue;lie)n  after  )ime  4.  2010. 

(2)  A  (ilSWI  unit  that  commenceel 
recemstruction  or  me)elifie:atie)n  after 
August  7,  2013. 

(h)  3'his  subpart  ele)e;.s  not  affee:t  yonr 
CISWI  unit  if  you  make  jibysical  or 
e)j)e;ratie)nal  changes  te)  your  incine;ratie)n 
unit  ])rimarily  to  ce)mply  with  subpart 
DDDD  e)f  this  part  (Emission  Guidelines 
anel  Complianex;  Times  for  Commereaal 
anel  Indu.strial  Se)liel  Waste  Incineration 
Units).  Sue:h  e:hange;.s  eh)  not  epialify  as 
ree;e)nstrue;tie)n  e)r  modifie:ation  uneler 
this  subpart. 

■  5.  See;tie)n  60.2020  is  ameneleel  by: 

■  a.  Revising  jiaragraph  (c). 

■  1).  Revising  paragraph  (e)(3). 

■  c.  Aeleling  paragraph  (e;)(4). 

■  el.  Revising  panigraph  (0(3). 

■  e:.  Aeleling  ))in'agraj)ii  (0(4). 

■  f.  Re;vi.sing  j)tiragra])h  (n). 

■  g.  Aeleling  ])anigraph  (e)). 

The;  re;visie)ns  anel  aelelitieens  re;ael  as 
fe)lle)w.s: 

§60.2020  What  combustion  units  are 
exempt  from  this  subpart? 

***** 

(e;)  Municipal  waste  combustion  units. 
hie:ine;ratie)n  units  that  eire  .subje;e:t  te) 
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suhpart  Ea  of  this  ])art  (Standards  of 
Performance  for  Munici|)al  Waste 
Combustors);  snt)])art  Eh  c)f  this  part 
(Standards  of  Performance  for  Large 
Municii)al  Waste  Combustors);  snbpart 
Cl)  of  this  part  (Emission  Guidelines  and 
Compliance  Time  for  Large  Municipal 
(Combustors);  subpart  AAAA  of  this  part 
(Standards  of  Performance  for  Small 
Munici|)al  Waste  (Combustion  Units);  or 
subpart  HI3I3I3  of  this  part  (Emission 
Guidelines  for  Small  Munici])al  Waste 
(Combustion  Units). 
***** 

(e)  *  *  * 

(3)  You  submit  documentation  to  the 
Admini.strator  notifying  the  EPA  that 
the  (jualifving  small  power  production 
facility  is  combu.sting  homogenous 
waste. 

(4)  You  maintain  the  records  s])ecified 
in  ()0.217.‘)(w). 

(f)  *  *  * 

(.'3)  You  submit  documentation  to  the 
Administrator  notifying  the  Agency  that 
the  (pialifying  cogeneration  facility  is 
combusting  homogenous  wa.ste. 

(4)  You  maintain  the  records  s])ecified 
in  §(i().217.')(x). 

***** 

(n)  Seu'oge  sludgf^  incim^rdtioii  iinils. 
Incineration  units  combusting  sewage 
sludge  for  the  purpose  of  reducing  the 
volume  of  the  sewage  sludge  by 
removing  combustible  matter  that  are 
subject  to  sub])art  LLLL  of  this  i)art 
(Standards  of  Performance  for  Sewage 
Sludge  Incineration  Units)  or  snbpart 
MMMM  of  this  part  (Emission 
(Cuidelines  for  Sewage  Sludge 
Incineration  Units). 

(o)  Other  solid  waste  incineration 
units.  Incineration  units  that  are  subject 
to  subj)art  EEEE  of  this  part  (Standards 
of  Performance  for  (Other  Solid  Waste 
Incineration  Units)  or  sut)j)art  FFFF  of 
this  part  (Emission  Guidelines  and 
Gomj)liance  Times  for  Other  Solid 
Wa.ste  Incineration  Units). 

■  ().  Section  6().2()C3()  is  amended  by 
revising  ])aragraph  (c)(l())  to  read  as 
follows; 

§60.2030  Who  implements  and  enforces 
this  subpart? 

***** 

(c)  *  *  * 

(10)  Determination  of  whether  a 
(|ualifying  .small  power  production 
facility  or  cogeneration  facility  under 
§  ()().202()(e)  or  (f)  is  combu.sting 
homogenous  waste. 

■  7.  Section  ()().2()4.')  is  amended  by 
revising  ])aragra])h  (b)  to  read  as  follows; 

§60.2045  Who  must  prepare  a  siting 
analysis? 

***** 


(b)  You  must  prepare  a  siting  analysis 
for  GISWI  units  that  c:ommenced 
con.struction  after  )une  4.  2010,  or  that 
commenced  reconstruction  or 
modification  after  August  7,  2013. 
***** 

■  8.  Section  ()0.210.‘)  is  amended  bv 
revising  ])aragrai)b  (b)  to  read  as  follows: 

§60.2105  What  emission  limitations  must  I 
meet  and  by  when? 

***** 

(b)  An  incinerator  unit  that 
commenced  c:on.struction  after 
November  30,  1909,  but  no  later  than 
)une  4,  2010,  or  that  commenced 
reconstruction  or  modification  on  or 
after  June  1,  2001  but  no  later  than 
August  7,  2013,  must  meet  the  more 
stringent  emission  limit  for  the 
res])ective  pollutant  in  table  1  of  this 
snbpart  or  table  6  of  suhpart  UDDD. 

■  9.  Section  60.2110  is  amended  by: 

■  a.  Revising  paragraphs  (a)(2),  (e),  and 

(f). 

■  b.  Redesignating  paragraph  (g)  as 
])aragraph  (h)  and  revising  newly 
designated  ])aragrapb  (b). 

■  c.  Adiling  paragraphs  (g)  and  (i). 

rhe  revisions  and  additions  read  as 

follows: 

§  60.21 1 0  What  operating  limits  must  I 
meet  and  by  when? 

(a)*  *  * 

(2)  Minimum  pressure  drop  across  the 
wet  ])articulate  matter  .scrubber,  which 
is  calculated  as  the  lowest  1-hour 
average  ])res,sure  dro])  across  the  wet 
scrubber  measured  during  the  most 
recent  performance  te.st  demonstrating 
compliance  with  the  particulate  matter 
emi.ssion  limitations;  or  minimum 
amperage  to  the  wet  .scrubber,  which  is 
calculated  as  the  lowe.st  1-hour  average 
amperage  to  the  wet  scrubber  measured 
during  the  most  recent  performance  test 
demonstrating  compliance  with  the 
particidate  matter  emission  limitations. 
***** 

(e)  If  you  use  ac:tivated  carbon  sorbent 
injection  to  com])ly  with  the  emi.ssion 
limitations,  you  must  measure  the 
sorbent  flow  rate  during  the 
])erformance  testing.  The  operating  limit 
for  the  carbon  sorbent  injection  is 
calcidated  as  the  lowe.st  1-hour  average 
sorbent  flow  rate  measured  during  the 
most  recent  performance  te.st 
demonstrating  com])liance  with  the 
mercury  emi.ssion  limitations.  For 
energv  recovery  units,  when  your  unit 
operates  at  lower  loads,  multiply  your 
sorbent  injection  rate  by  the  load 
fraction,  as  defined  in  this  suhpart,  to 
determine  the  required  injection  rate 
(e.g.,  for  .')()  j)ercent  load,  mnltiply  the 
injection  rate  operating  limit  by  0.5). 


(f)  If  you  u.se  selective  noncatalytic 
reduction  to  comply  with  the  emi.ssion 
limitations,  you  must  measure  the 
charge  rate,  the  secontlary  chamber 
tem])erature  (if  apptic:able  to  your  GlSVVl 
unit),  and  the  reagent  how  rate  during 
the  nitrogen  oxides  })erformance  testing. 
The  operating  limits  for  the  selective 
noncatalytic  reduction  are  calculated  as 
the  highest  1-hour  average  charge  rate, 
lower  .secondary  chamber  temj)erature. 
and  lowe.st  reagent  flow  rate  measured 
during  the  most  recent  j)erformance  te.st 
demonstrating  compliance  with  the 
nitrogen  oxides  emi.ssion  limitations. 

(g)  If  you  use  a  dry  scrubber  to  comply 
with  the  emi.ssion  limitations,  you  mu.st 
measure  the  injection  rate  of  each 
sorbent  during  the  performance  testing. 
The  operating  limit  for  the  injection  rate 
of  each  .sorbent  is  calculated  as  the 
lowe.st  1-hour  average  injection  rate  or 
each  sorbent  measured  during  the  most 
recent  })erformance  test  demonstrating 
compliance  with  the  hydrogen  chloride 
emission  limitations.  For  energy 
recovery  units,  when  your  unit  operates 
at  lower  loads,  multii)lv  vour  sorbent 
injection  rate  by  the  load  fraction,  as 
defined  in  this  suhpart,  to  determine  the 
recpiired  injection  rate  (e.g..  for  50 
])ercent  load.  multi])ly  the  injection  rate 
operating  limit  hv  ().5). 

(h)  If  you  do  not  u.se  a  wet  scrubber, 
electrostatic:  ])recipitator,  or  fabric  filter 
to  comply  with  the  emi.ssion  limitations, 
and  if  you  do  not  determine  compliance 
with  your  ))articulate  matter  emi.ssion 
limitation  with  a  particulate  matter 
('.EMS.  you  mu.st  maintain  opacity  to 
le.ss  than  or  equal  to  10  percent  opacitv 
(1-hour  block  average). 

(i)  If  you  use  a  FM  CiFMS  to 
demonstrate  com])liance.  you  mu.st 
establish  your  PM  C.PMS  operating  limit 
and  determine  conij)liance  with  it 
according  to  paragraphs  (i)(l)  through 

(5)  of  this  section. 

(1)  Determine  your  o])erating  limit  as 
the  average  PM  (^PMS  output  value 
recorded  during  the  performance  te.st  or 
at  a  PM  GPMS  output  value 
corre.s])onding  to  75%  of  the  emission 
limit  if  yonr  PM  performance  te.st 
demonstrates  compliance  below  75%  of 
the  emi.ssion  limit.  You  mu.st  verifv  an 
existing  or  establish  a  new  oj)erating 
limit  after  each  rei)eated  i)erlormance 
test.  Yon  mnst  re})eat  the  ])erformance 
test  annuallv  and  reassess  and  adju.st  the 
site-specific  operating  limit  in 
accordance  with  the  residts  of  the 
])erformance  test. 

(A)  Your  PM  (iPMS  mu.st  provide  a  4- 
20  milliamp  output  and  the 
e.stahlishment  of  its  relationshij)  to 
manual  reference  method  measurements 
miKst  he  determined  in  units  of 
milliamps. 
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(B)  Your  BM  CBM.S  operating  range 
mu.st  lie  capable  of  reading  PM 
concentrations  from  zero  to  a  level 
iK)ui valent  to  at  least  two  tinuis  your 
allowable  emission  limit.  If  your  PM 
(',PMS  is  an  auto-ranging  instrument 
capable  of  multiple  .scales,  the  primary 
range  of  tbe  instruiiKMit  must  be  cajiable 
of  reading  PM  concentration  from  zero 
to  a  l(!vel  eijuivalent  to  two  times  your 
allowable  emission  limit. 

((])  During  tbe  initial  performance  test 
or  any  sucb  subseipient  performance 
test  that  demonstrates  compliance  with 
tbe  PM  limit,  record  and  average  all 
milliamp  output  values  from  the  PM 
(',PMS  for  the  periods  corresponding  to 
the  compliance  test  runs  (e.g..  average 
all  your  PM  CPMS  output  values  for 
three  corresponding  2-hour  Method  .31 
test  runs). 


(2)  If  the  average  of  your  three  PM 
|)erformance  test  runs  an?  below  75%  of 
your  PM  (mii.ssion  limit,  you  must 
calculate  an  operating  limit  by 
e.stablisbing  a  relationship  of  PM  (]PMS 
signal  to  PM  conciaitration  using  tbe  PM 
(3’MS  instrunKMit  zero,  the  avmage  I’M 
(IPMS  values  corres])onding  to  the  three 
complianc(!  test  runs,  and  the  average 
PM  concentration  from  the  Method  .3  or 
performance  test  with  the  procedures  in 

(i){l  )through  (.3)  of  this  section. 

(i)  Determine  your  instrument  ztao 
output  with  one  of  tin;  following 
procedures: 

(A)  Zero  point  data  for  iii-sitii 
instruments  should  lx;  obtained  by 
removing  the  in.strnment  from  the  stack 
and  monitoring  ambient  air  on  a  test 
Ixaich. 

(B)  Zero  point  data  for  extractive 
instruments  should  be  obtained  bv 


removing  tbe  extractive  |)robe  from  tbe 
.stack  and  drawing  in  clean  ambient  air. 

((])  Tbe  zero  point  can  also  can  be 
established  obtained  by  ])erforming 
manual  reference;  method  measuri;ment.s 
when  thi;  flue  gas  is  free  of  PM 
emissions  or  contains  v(;rv  low  PM 
concentrations  (e.g..  when  your  process 
is  not  oi)(;rating.  but  the  fans  are 
o])erating  eer  your  source  is  combusting 
only  natural  gas)  and  jilotting  these  with 
tbe  comjiliance  data  to  find  the  zero 
intercejit. 

(D)  If  none  of  the  .st(;])s  in  jiaragraphs 
(i)(2)(i)  through  (iv)  of  this  section  are 
possible,  you  mu.st  use  a  zero  output 
value  jirovided  by  tbe  manufacturer. 

(ii)  Determine  your  PM  (d’MS 
instrument  average  in  milliamps.  and 
the  average  of  your  corresponding  three 
PM  comjiliance  test  runs,  using 
equation  1. 


X 


n 


1=1 


(Eq.  1) 


When;: 

X|  =  till!  I'Nt  Dl’M.S  (lata  points  lor  the  throe 
runs  constituting  the  piiriorinanco  tost. 

3’i  =  till!  I’M  concontration  vaino  lor  the 
tliroo  runs  constituting  the  portonnanco 
tost,  anil 

n  =  the  nuinlior  of  data  points. 

(iii)  With  your  instrument  zero 
expressed  in  milliamps,  your  three  run 
average  PM  (d’M.S  milliamp  value,  and 
your  three  run  average  PM 
concentration  from  vour  three 
comjiliance  tests,  determine  a 
relationship  of  Ib/Minbtu  per  milliamp 
with  equation  2. 


R  = 


y, 


(Eq.  2) 


whore: 

K  =  the  relative  ing/ilscin  per  milliainii  for 
your  PM  CPM.S. 

Y|  =  till!  throe  run  a\orago  nig/ilscni  PM 
concontration. 

X|  =  the  throe  run  average  niilliani])  output 
froiii  you  PM  CPM.S.  and 

/.  =  the  inilliani))  ei|uivalent  of  vour 

instrunient  zero  deterniined  from  (2)(i). 


(iv)  Determine  vonr  source  specific 
3()-day  rolling  average  operating  limit 
using  the  mg/d.scm  per  milliamp  value 
from  Fipiation  2  in  e(|uation  3,  below. 
This  sets  your  oiierating  limit  at  tbe  PM 
CPM.S  outjnit  value  corresjionding  to 
7.3%  of  vour  emi.ssion  limit. 


^  0.75(0 

=  fl— 

Where: 


(Eq.  3) 


()i  =  the  operating  limit  for  vour  P.M  CPM.S 
on  a  ao-dav  rolling  average,  in 
miliiani|)s. 

1,  =  your  source  emission  limit  ex|)ressed 
in  Ih/Mmhtu. 

z.  =  your  instrunient  zero  in  iiiilliamps. 
determined  from  (2)(a).  and 

R  =  the  relative  mg/dsem  per  milliamp  for 
your  PM  CPM.S.  from  liquation  :i. 

(3)  If  the  aventge  of  your  three  PM 
conqiliance  test  runs  is  :it  or  above  75% 
of  your  PM  emission  limit  you  must 
determine  your  operating  limit  by 
averaging  the  PM  (iPM.S  milliamp 
output  corresponding  to  your  three  PM 
performance  test  runs  tluit  demonstrate 
comjiliance  with  the  emi.ssion  limit 
using  eipiation  4  and  you  mu.st  submit 
all  compliance  test  and  PM  (iPM.S  data 
according  to  the  rejiorting  requirements 
in  paragraph  (i)(3)  of  this  .section. 

n 

(Eq.  4) 

7  =  1 

When!: 

X|  =  the  PM  (d’M.S  data  |)oinls  for  all  runs 
i. 

n  =  the  nuniher  of  data  points,  and 

()i,  =  your  site  specific  o])erating  limit,  in 
milliamps. 

(4)  To  determine  continuous 
conqiliance,  you  mu.st  record  the  PM 
CPM.S  output  data  for  all  jieriods  when 
the  process  is  operating  and  the  PM 
CPM.S  is  not  out-of-control.  Yon  mu.st 
demon.strate  continuous  compliance  by 
using  till  (juality-assured  hourly  average 
data  collected  by  the  PM  (iPM.S  for  all 
operating  hours  to  calculate  the 


arithmetic  average  o])er;iting  jiiirameter 
in  units  of  the  operating  limit  (e.g., 
millianqis,  PM  concentration,  raw  data 
signal)  on  a  3()-day  rolling  aviirage  basis. 

(.3)  For  PM  performance  test  rejiorts 
used  to  .set  a  PM  (iPMS  operating  limit, 
till!  electronic  submission  of  the  test 
rejiort  must  akso  include  the  make  and 
model  of  the  PM  CPM.S  in.strnment, 
serial  number  of  the  instrument, 
analytical  jirincijile  of  the  instrument 
(e.g.,  beta  attenuation),  sjian  of  the 
instruments  primary  analvtical  range, 
milliamp  value  eijuivalent  to  the 
instrument  zero  out|)ut,  techni(]ue  by 
which  this  zero  value  was  determined, 
and  the  average  milliamp  signals 
corresjionding  to  each  PM  comjiliance 
te.st  run. 

■  1 0.  Section  (i().21 1 .3  is  amended  by 
revising  the  .section  heading  and  the 
introductory  t(;xt  to  r(;ad  as  follows: 

§60.2115  What  if  I  do  not  use  a  wet 
scrubber,  fabric  filter,  activated  carbon 
injection,  selective  noncatalytic  reduction, 
an  electrostatic  precipitator,  or  a  dry 
scrubber  to  comply  with  the  emission 
limitations? 

If  you  use  an  air  |)ollution  control 
device  other  than  a  wet  .scrubber, 
activated  carbon  injection,  .selective 
noncatalytic  reduction,  fabric  filtiir,  an 
electrostatic  jirecijiitator,  ora  dry 
scrubber  or  limit  emissions  in  .some 
other  manner,  including  material 
balances,  to  comjily  with  the  emission 
limitations  under  §  (iO. 210.3,  you  mu.st 
jietition  the  EPA  7\dmini.strator  for 
sjiecific  ojierating  limits  to  be 
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established  during  the  initial 
pertormaiKHi  test  and  continuously 
monitored  thenudter.  You  must  submit 
the  petition  at  least  sixty  days  before  the 
ptirlbrmance  te.st  is  schednled  to  h(!gin. 
Your  petition  must  include  the  five 
items  listcul  in  ])aragra])hs  (a)  through  ((;) 
of  this  section. 

***** 

■  11.  Section  60.21 20  is  revi.sed  to  nxid 
as  follows; 

§  60.21 20  Affirmative  defense  for  violation 
of  emission  standards  during  malfunction. 

In  response  to  an  action  to  enforce  the 
.standards  set  forth  in  ])aragraph 
§60.210.'S  you  may  assert  an  affirmative 
defense  to  a  claim  for  civil  jjenalties  for 
violations  of  such  standards  that  are 
caused  by  malfunction,  as  defined  at  40 
CFR  60.2.  Aj)propriate  penalties  may  he 
assessed  if  you  fail  to  meet  your  burden 
of  proving  all  of  the  requiremcmts  in  the 
affirmative  defense.  The  affirmative 
defense  shall  not  he  available  for  claims 
for  injunctive  relief. 

(a)  Assertion  of  (iffirmativa  dofensn. 

To  establish  the  affirmative  defen.se  in 
any  action  to  enforce  such  a  standard, 
yon  mn.st  timely  meet  the  re])orting 
requirements  in  i)aragra])h  (h)  of  this 
.section,  and  must  ])rove  by  a 
l)reponderance  of  evidence  that: 

(1 )  The  violation: 

(1)  Was  caused  hv  a  sudden, 
infrecjuent,  and  unavoidable  failure  of 
air  ]K)llution  control  e(|uipment.  i)roce.ss 
(Kluipment,  or  a  ])roce.ss  to  operate  in  a 
normal  or  usual  manner:  and 

(ii)  (iould  not  have  been  prevented 
through  careful  planning.  ])roper  design 
or  better  operation  and  maintenance 
practices;  and  (iii)  Did  not  stem  from 
any  activity  or  event  that  could  have 
been  fore.seen  and  avoided,  or  planned 
for;  and 

(iv)  Was  not  ])art  of  a  recurring  pattern 
indicative  of  inadequate  design, 
operation,  or  maintenance:  and 

(2)  Repairs  were  made  as 
expeditiously  as  possible  when  a 
violation  occurred;  and 

(3)  The  frecjiiency,  amount,  and 
duration  of  the  violation  (including  any 
bypass)  were  minimized  to  the 
maximum  extent  j)racticahle;  and 

(4)  If  the  violation  resulted  from  a 
bypass  of  control  ecpupment  or  a 
])roce.s.s.  then  the  hy])a.s.s  was 
unavoidable  to  prevent  lo.ss  of  life, 
personal  injury,  or  severe  ])ro])erty 
damage:  and 

(5)  All  possible  steps  were  taken  to 
minimize  the  impac:t  of  the  violation  on 
ambient  air  (piality,  the  environment, 
and  human  health:  and 

(6)  All  emissions  monitoring  and 
control  systems  were  kejjt  in  oj)eration 
if  at  all  possible,  consistent  with  safety 


and  good  air  pollution  control  practices; 
and 

(7)  All  of  the  actions  in  response  to 
the  violation  were  documented  hv 
])roperly  signed,  contem])oraneou.s 
o])erating  logs;  and 

(8)  At  all  times,  tin;  affec;led  source 
was  o|)erated  in  a  manner  consistent 
with  good  practices  for  minimizing 
emi.ssions:  and 

(?))  A  written  root  cau.se  analysis  has 
he(!n  prei)ared,  the  pnrpo.se  of  which  is 
to  determine,  correct,  and  eliminate  the 
primary  causes  of  the  malfunction  and 
the  violation  resulting  from  the 
malfunction  event  at  i.ssue.  'Fhe  analysis 
shall  akso  s|)ecify,  using  best  monitt)ring 
methods  and  engineering  judgment,  the 
amount  of  any  emissions  that  were  the 
result  of  the  malfunction. 

(h)  Roport.  The  owner  or  operator 
seeking  to  as.s(irt  an  affirmative  d(;fense 
shall  submit  a  written  report  to  the 
Administrator  with  all  necessary 
siq)porting  documentation,  that  it  has 
met  the  nujuirenuaits  .set  forth  in 
paragra])h  (a)  of  this  .section.  This 
affirmative!  defen.se  r(!])ort  shall  h(! 
included  in  the  first  periodic 
compliance,  deviation  r(!|)ort  or  i!xce.ss 
emission  report  otherwise  reepured  after 
the  initial  occurrence  of  the  violation  of 
the  relevant  standard  (which  may  he;  the 
end  of  any  applicable  averaging  period). 
If  such  compliance!,  elevi.itie)!!  re!])e)rt  e)r 
e!xe:ess  eanissie)!!  re!])e)rt  is  elue  lexss  than 
4.'5  ehiys  afte!r  the  initial  oe:e:urre!ne:e!  e)f 
the  vie)latie)n,  the  affirmative  ele!fe!nse! 
repeert  may  he  ine;luele!d  in  the  s(!e;e)nel 
e:e)mpliane:e!.  elewiatieen  repeert  e)r  e!xe;e!s.s 
emi.ssie)!!  rejjort  elue  after  the!  initial 
oe;e:urre!nce  e)f  the  violatie)n  of  the 
relevant  standard. 

■  12.  Section  60.2125  is  amemeled  by: 

■  a.  Revising  paragrajih  (g)  intre)ehie;lory 
text. 

■  h.  Reelesignating  ])aragraph.s  (g)(2)  and 
(3)  as  paragra]jh.s  (g)(3)  and  (4), 
re!.spe!e:tive!iy. 

■  e:.  Revising  newly  designated 
paragraphs  (g)(3)  and  (4). 

■  el.  Aelding  nenv  paragrajjh  (g)(2). 

■  e.  Revising  paragraj))!  (i). 

■  f.  Aeleling  pareigraph  (j). 

The!  re!visie)n.s  anel  aelelitieens  reael  as 
folleews: 

§60.2125  How  do  I  conduct  the  initial  and 
annual  performance  test? 

***** 

(g)  Ye)u  must  eletermine  elioxins/ 
furans  toxic  e!eiuivalene:y  hy  Ibllowing 
the  pre)e:eelure!S  in  paragraphs  (g)(1) 
thre)ugh  (4)  e)f  this  se!e:tie)n. 
***** 

(2)  Quantify  isejiners  me!e!ting 
ielentifie:atie)n  criteria  2,  3,  4.  anel  5  in 
See:tion  5. 3. 2. 5  of  Method  23,  r(!gardh!.ss 
of  whether  the  isomers  ineiU 


identification  criteria  1  and  7.  Yon  must 
(luantify  the  isomers  ])er  Se!e:tie)n  tt.O  e)f 
Methe)el  23.  (Note:  Ye)u  may  reuenalyze 
the!  sample!  aliepie)!  eer  split  te)  reduce  the: 
number  e)f  i.se)me!rs  ne)t  meubing 
ielentificatie)!!  criteria  1  e)r  7  e)f  Se!e;tie)n 
5.3.2.5.) 

(3)  Fe)r  e!ae;h  elioxin/furan  (tetra- 
thre)ugh  e)e;ta-e;hle)rinate!d)  i.somer 
mexisured  in  ae;e:e)rdane:e!  with  j)aragraph 
(g)(1)  and  (2)  of  this  .see:tie)n,  nudtiply 
the  i.somer  cejiicentratiem  hv  its 
e:e)rre!.sponeling  toxie:  e!e]uivalene:y  facteer 
.spee;ifie!el  in  table  3  of  this  suhpart. 

(4)  Sum  the  proelue:t.s  e:ale;ulate!d  in 
ae;e:e)reiance  with  paragraph  (g)(3)  of  this 
.section  to  eehtain  the  te)tal  e:one:entration 
of  elie)xins/furans  emitted  in  terms  of 
toxic  e!ejuivalene;y. 
***** 

(i)  If  you  have  an  applicable  eqiacity 
e)pe!rating  limit,  you  must  eletermine 
e:ompliance  with  the  opae;ity  limit  using 
Methoel  9  at  40  CF’R  part  60.  appemelix 
A-4  e)f  this  part,  haseul  em  threx:  1-hour 
hloe;ks  e:onsisting  e)f  ten  O-minute 
aveerage  o])ae:ity  values,  unlexss  ye)u  are 
rexpurexl  to  in.stall  a  e:ontinue)u.s  opacity 
me)nite)ring  system,  e;e)n.si.ste!nt  with 
§§60.2145  anel  60.2165. 

(j)  Ye)n  must  eleteninine  elie)xin.s/funms 
te)tal  mass  heisis  hy  fe)lle)wing  the 
pre)e:e!elure.s  in  i)aragne])h.s  (j)(l)  thre)ugh 
(3)  e)f  this  se!e;tie)n. 

(1)  Mexesure:  the  e;one:e!ntr€itie)n  of  exich 
elie)xin/furan  tetra-thre)ugh  e)e:ta- 
e;hle)rinate!d  isejiner  exnitteel  using  EFA 
Me!the)el  23  at  40  fiFR  part  (iO,  appenelix 
A-7. 

(2)  Quantify  ise)me!r.s  meeting 
ielentifie:ation  e:riteria  2.  3,  4,  anel  5  in 
Se!e:tion  5. 3. 2. 5  of  Me!the)el  23.  reegarelless 
e)f  whether  the  i.se)me!r.s  meet 
ielentifie:ation  criteria  1  anel  7.  You  must 
eiuantify  the  isomers  per  Seetie)n  9.0  of 
Me!the)ei  23.  (Note:  You  may  rexmalyze 
the  sample  aliepiot  e)r  .sjilit  te)  reelue:e  the 
numhe!!' of  isomers  not  mexting 
ielentifie:ation  criteria  1  or  7  of  Se!e:tion 
5.3.2. 5.) 

(3)  Sum  the  quantities  measureel  in 
ae:e:e)relance  with  paragraphs  (j)(l)  anel 
(2)  of  this  see;tie)n  to  e)htain  the  te)tal 
e:e)ne;entratie)n  of  dioxins/fnrans  emittexl 
in  te!rms  of  total  mass  basis. 

■  13.  Section  60.2140  is  ameneleel  hy 
revising  paragraph  (e:)  te)  rexiel  as  ibllows: 

§  60.21 40  By  what  date  must  I  conduct  the 
initial  performance  test? 

***** 

(e:)  If  ye)u  e:e)nnne!nce  e:e)mhusting  e)r 
re!e:e)mme!ne;e  e:e)mt)nsting  a  .solid  waste 
at  an  existing  e:e)mhustie)n  emit  at  any 
e:ommere:ial  or  inelu.strial  fae:ility  anel 
ye)u  have  ne)t  ce)nelue:te!el  a  performance 
texst  e:e)nsi.ste!nt  with  the  j)re)vi.sion.s  of 
this  suhpart  while  e;e)mhusting  the  soliel 
waste  within  the  6  meenths  pre!ceeling 
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the  reiutroduelion  oiThat  solid  waste  in 
tlu!  coinhustion  chaniher,  you  must 
conduct  a  performance  test  within  (it) 

(lavs  commencing  or  niconunencing 
.solid  waste  combustion. 

■  14.  vS(!ction  80.214.^  is  aiiKuided  by: 

■  a.  Rtn'ising  paragra|)b  (a)(()). 

■  b.  Revising  paragraphs  (b)  tbrougb  (d). 

■  c.  Rcwising  paragraphs  (t)  through  (j). 

■  (1.  R(!vising  paragraph  (m)(2). 

■  (!.  Revising  i)aragra|)h  (n)(4). 

■  1.  Revising  paragraphs  (s)  introductory 
text,  (s)(l)  introductory  text,  and  (s)(2). 

■  g.  Rev  ising  paragrapli  (t)  introductory 
text  and  (t)(l)  introductory  text. 

■  h.  Rcivising  j)aragraph  (u). 

■  i.  Adding  paragraphs  (w)  and  (x). 

The  (’(wisions  and  additions  read  as 

follows: 

§  60.21 45  How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations  and  the  operating  limits? 

(a)  *  *  * 

(8)  All  monitoring  systems  necessary 
lor  compliance  with  anv  newlv 
applicable  monitoring  nupiinMuents 
which  applv  as  a  riisult  of  the  cessation 
or  commencement  or  niconmienceincmt 
of  combusting  solid  waste  must  he 
installed  and  operational  as  of  the 
effective  date  of  the  wa.ste-to-fuel,  or 
fuel-to-waste  switch.  All  calibration  and 
drift  checks  must  h(!  ptn  forimul  as  of  the 
(Elective  date  of  the  waste-to-fuel,  or 
fuel-to-waste  .switch.  Relative  accuracy 
te.sts  must  he  performed  as  of  the 
pcM'formance  test  d(!adline  for  PM  (IlM.S 
(if  I’M  (IRMS  are  ehicted  to  demonstrate 
continuous  coinjiliance  with  the 
l)articulate  matter  emission  limits). 
Ridative  accuracy  testing  for  other 
(;FM.S  ikmkI  not  he  repeated  if  that 
testing  was  pnwiously  j)(!rformed 
consistent  with  ('.hum  Air  Act  section 
112  monitoring  recjuirenients  or 
monitoring  reciuirements  under  this 
suhpart. 

(h)  You  must  conduct  an  annual 
p(;rformance  test  for  the  pollutants 
listed  in  table  1  of  this  suhpart  or  tables 
.5  through  8  of  this  suhjjart  and  opacitv 
for  (;ach  (dSWI  unit  as  retpiired  under 
§88.212.').  The  annual  pia  formance  test 
must  he  conductcul  using  the  test 
methods  li.st(;d  in  table  1  of  this  suhjiart 
or  tables  .')  through  8  of  this  suhpart  and 
the  procculures  in  §88.2125.  Annual 
Ijerformance  t(!.st.s  are  not  rcKiuinul  if  you 
use  (IFM.S  or  continuous  opacity 
monitoring  systems  to  determine 
com|)liance. 

(c)  You  must  continuously  monitor 
the  ojierating  parameters  sp(;cified  in 
§()8.2118  or  (;stahlished  und(;r  §88.211.5 
and  as  spiJcifuHl  in  §88.2178.  l)s(!  3- 
hour  block  avcirage  values  to  determine 
compliance  ((;xc(;pt  for  haghouse  leak 
detection  system  alarms)  unhiss  a 


different  avenaging  period  is  (;.stal)lished 
und(!r  §  88.21 1 5  or.  for  (auirgy  r(u;ov(!ry 
units,  where  tlu;  averaging  time  for  each 
op(!rating  paranuiter  is  a  38-day  rolling, 
calculated  each  hour  as  the  average  of 
the  |)r(!vious  728  o])erating  hours. 
Operation  above;  the  estal)li.siu;d 
maximum,  below  the  (;.stal)lish(;d 
minimum,  or  outside  the  allowable 
range  of  operating  limits  sp(;cified  in 
paragraph  (a)  of  this  .section  constitnt(;s 
a  d(;viation  from  your  operating  limits 
established  under  this  suhpart.  (;xcej)t 
during  |)erformance  tests  conducted  to 
determine  compliance;  with  the 
emi.ssion  and  ope;rating  limits  or  to 
(;.stal)lish  ne;w  o])e;rating  limits. 

Ope;rating  limits  :;re;  confirmed  or 
r(;e;stal)lishe;(l  during  pe;rformance;  tests. 

(d)  You  must  burn  only  the;  .same 
types  of  waste;  and  fue;l.s  u.se;(l  to 
(;.stal)lish  .sul)cate;ge)ry  ap|)lical)ilitv  (for 
e;ne;rgy  re;cov(;ry  units)  and  o])e;rating 
limits  during  the  ])(;rf()rmance  te;.st. 
***** 

(h  For  energy  r(;cove;ry  units,  you 
must  conduct  iin  annual  i)e;rfe)rmance 
test  for  opacity  (e;xc(;pt  wlu;re; 
particulate;  matt(;r  ('J-IM.S  or  continuous 
opacitv  monitoring  .svste;ms  are;  u.se;(l  are 
used)  and  the  pollutants  listed  in  table 
8  of  this  .sul)])art. 

(g)  You  lUiiy  (;l(;ct  to  demonstnite; 
continuous  compliance  with  the;  carbon 
monoxide;  e;mi.ssi()n  limit  using  a  c.irhon 
monoxide;  (^FM.S  according  to  the; 
following  re;(]uire;m(;nt.s: 

(1)  You  must  m(;asure;  e;mi.ssie)n.s 
according  to  §88.13  to  calculate  1-hour 
arilhme;tic  cive;rag(;s,  correct e;d  to  7 
percent  oxyge;n.  (]FM.S  data  during 
startu|)  and  shutdown,  as  de;fine(l  in  this 
.sul)])art,  are  not  corrected  to  7  percent 
oxygen,  and  are  nu;a.sure(l  at  stack 
oxygen  content.  You  must  demonstrate 
initial  compliance  with  the  carbon 
monoxide  emi.ssions  limit  using  a  38- 
day  rolling  average  of  these  1-hour 
arithm(;tic  average  emi.ssion 
concentrations,  including  CEMS  data 
during  .stiirtu])  and  shutdown  as  defined 
in  this  suhpart,  calcidate;(l  using 
Eepiation  19-19  in  .se;clion  12.4.1  of  ERA 
Reference  Method  It)  at  48  (if'R  i)art  88, 
ai)])(;nelix  A-7  of  this  part. 

(2)  ()i)e;rate;  the;  carbon  monoxide 
CEM.S  in  accordance;  with  the; 
r(;(juire;me;nt.s  of  j)erformance 
.sp(;cification  4A  of  ap])e;n(lix  8  of  this 
pcirt  and  epialitv  a.ssurance  ])r()C(;elure;  1 
of  aj)])(;n(lix  F  of  this  part. 

(h)  (k)al  and  liepiid/gas  e;n(;rgy 
re;covery  units  with  average;  annual  h(;at 
input  rates  gr(;ater  than  or  (;(|ual  to  258 
MMI3tu/hr  may  elect  to  eleanonstrate 
continuous  comjjliance;  with  the 
particulate  matter  emi.ssions  limit  using 
a  particulate  matte;r  CEMS  according  to 


the  pre)e;e;(lures  in  §88.2185(n)  inste;a(l 
of  the;  ])iirticulat(;  matter  continuous 
piirame;te;r  monitoring  .system  ((il’M.S) 
.spe;cifie;(l  in  §88.2145.  (k)al  and  li(]ui(i/ 
gas  e;ne;rgy  re;cove;rv  units  with  annual 
iiv(;riige;  he;at  in|)ut  rate;.s  less  them  258 
MMHtu/hr,  incinerators,  and  snicill 
re;m()t(;  incine;rator.s  may  also  (;le;ct  to 
demonstrate;  e:om])liance;  using  ii 
piu'ticulate  matt(;r  (]EMS  according  to 
the;  pr()cedure;s  in  §88.2185(n)  in.st(;a(i 
of  particidiite;  matter  te;.sting  with  El’A 
Method  5  :it  48  Ch'R  part  (it),  <ip])(;n(lix 
A-3  and,  if  appliccihle,  the;  continuous 
opacity  monitoring  re;(]uire;ments  in 
])aragraph  (i)  of  this  .s(;ction. 

(i)  For  energy  r(;(:ov(;ry  units  with 
annual  average  he;at  injjut  rat(;s  greater 
thcin  or  e;(iual  to  18  MMBtu/hour  and 
le;.s.s  than  258  MM13tu/hr.  you  must 
install,  o})erate.  certify  and  maintain  a 
continuous  opacity  monitoring  .system 
(COMS)  according  to  the;  i)ro(:edure;.s  in 
§88.2185. 

(j)  For  waste-burning  kilns,  you  must 
conduct  an  annual  performance  te;st  for 
cadmium,  leiiel,  dioxin.s/funms  and 
hydrogen  chloride;  as  listed  in  table  7  of 
this  suhpart.  You  must  (le;t(;rmin(; 
compliance  with  hydrogen  chloride; 
using  a  hydrogen  chloride  (iEM.S  if  you 
do  not  use  an  acid  gas  wet  .s(:ruhhe;r  or 
dry  .s(:ruhhe;r.  Yon  must  (l(;te;rmine; 
com])liance;  with  nitrogen  oxides,  sulfur 
dioxide,  and  carbon  monoxide  using 
(',1’iM.S.  You  must  determine  com])lianc(; 
with  jjarticidate  matt(;r  using  (iPM.S. 

You  must  determine  compliance  with 
the;  mercury  emissions  limit  using  a 
mercury  (iEMS  according  to  the 
following  reejuirements: 

(1)  ()])(;rate  a  (iEM.S  sy.stem  in 
accordance  with  jjerformance 
si)(;cification  12A  of  48  (iPR  part  88, 
ajjpendix  13  or  a  sorbent  traj)  based 
int(;grate;d  monitor  in  accordance  with 
l)erformanc(;  specification  12B  of  48 
CFR  part  88.  appendix  13.  The  duration 
of  the;  ])erformanc(;  test  must  he  a 
cale;ndar  month.  For  each  calendar 
month  in  whie:h  the  waste;-hurning  kiln 
()])e;rates,  hourly  mercury  c()nc(;ntratie)n 
data,  and  stack  gas  volumetric  How  rate 
data  must  he;  obtained.  You  must 
demonstrate  com])liance  with  the 
mercury  (;mi.ssions  limit  using  a  38-(lav 
rolling  avenege  of  these  l-hour  mercury 
concentrations,  including  (lEMS  data 
during  startu])  and  shutdown  iis  (l(;fin(;d 
in  this  subpiirt,  calcuhited  using 
Eejuation  19-19  in  s(;cti()n  12.4.1  of  EPA 
R(;fe;r(;nc(;  M(;tho(l  19  at  48  (iPR  part  88. 
appendix  A-7  of  this  ])art.  (’.EMS  data 
during  startup  and  shutdown,  as 
defined  in  this  suhpart,  are  not 
corre;cted  to  7  percent  oxygen,  and  :ire 
measure;d  at  stack  oxygen  content. 

(2)  Owners  or  ojjerators  using  a 
mercury  (iEMS  must  install,  operate. 


78,  No.  2(i /Thursclov.  Fel.rioTv  7  70,.,,,.  , 
^ 7.  2013/ Rules  and  Regulations 


aililmito,  and  maintain  an  instrninont 
tor  continnously  nuiasnring  and 
rorording  tin*  inonairy  mass  omissions 
'•'to  to  tho  almosphoro  acooniing  to  tlio 
r<!C|nn(:monts  of  porformanco 
■spocdioations  (i  and  12A  of  40  fiFR  n;„.t 
^•ld^ndixJ3,and  qnalitv  assnranoo 
of4()CFRpart00,  appondix 

(.3)  I  ho  ownor  or  oporator  of  a  wastt;- 
Innning  kdn  must  domonstrato  initial 
oomplianoo  by  oijorating  a  moronrv 
.hMSvvInlothoraw  mill  of  tho  in-lino 
kiln/ravv  mill  is  oporating  nndor  normal 
(  onditions  and  molnding  at  loast  ono 
ponod  whon  tho  raw  mill  is  off. 
***** 

(in)  *  *  * 

(2)  llso  a  flow  sonsor  with  a 
nioasnromont  sonsitivitv  at  full  soalo  of 
no  groator  than  2  poroont 
* 

(n)  *  *  * 

(4)  l^irform  chocks  at  tho  froip.oncv 
onthnod  m  your  sito-s,)ocific  monitoring 
plan  to  onsuro  prossuro  moasuronionts 
Hro  not  obstruct od  (o.g..  chock  for 
prossuro  taji  jiluggago  daily). 

*  *  *  *  *  ■ 

(s)  for  facilitios  using  a  CFMS  to 
(  omonstrato  complianco  with  tho  sulfur 
dioxido  omission  limit,  complianco  with 
tho  sulfur  dioxido  omi.ssion  limit  may  ho 
domonstratod  by  using  tho  CEMS  ' 
spiHiifiod  in  §  (50.21  (ir,  to  moasuro  sulfnr 

shutdown,  as  dofmod  in  this  .suhpart  , 
nro  not  corroctod  to  7  jiorcont  oxygon’  1 
nnd  aro  moasurod  at  stack  oxygon 
oimtont.  You  must  calculato  a  ;3()-day  • 

'■''Jling  ayorago  of  tho  1-hour  arithmotic  f 
uyorago  omi.ssion  concontrations  v 

Miuldim  n  a,s  dcfuied  in  lids  .siiliijiiil. 
(.aiculatod  using  Eipiation  19-19  in  r 

’l  9  aiTn  rrV  ^othod  p 

.  at  40  CFR  part  pp,  Ajijiondix  A-7  of  E 

this  part.  1  ho  sulfur  dioxido  CEMS  must  a 
1)0  opm-atod  according  to  porformanco  c 
siiocification  2  m  ajijKmdix  13  of  this  n 
part  and  mu.st  follow  tho  procodiiros  tl 

and  mothods  spocifiocl  in  this  (laragraph  (t 
(s).  for  sonrcos  that  hayo  actual  inlot 
nnnssions  lo.ss  than  100  jiarts  por 
'iiilhon  dry  yolnino.  tho  rolatiyo 
accuracy  critorion  for  inlot  sulfur  u- 

(lioxido  CEMS  should  ho  no  groator  than  s 

20porcontofthoinoanyal,uroftho  ‘ 

n)foronco  nuithod  to.st  da 
tlio  units  of  tho  omi.ssion  standard,  or  .5  at 
Pi'l'ls  par  million  dry  yolnino  ah.sointo  da 
valuo  of  tho  moan  difforonco  hotwoon  ay 

tlio  roforonco  mothod  and  tho  CEMS  in, 

vyfnchoyor  is  groator.  ' 

(1 )  During  oach  rolatiyo  accuracy  tost  ca 
n.nofthoCEMSrofjuirodhy  '  ‘l, 

porfm  appondix  19 

13  of  this  part,  colloct  sulfur  dioxido  and  thi 


oxygon  (or  carbon  dioxido)  data 
i.'oncnrrontly  (or  within  a  .'lO-  to  (iO- 
■Jiinuto  poriod)  with  both  tho  CEMS  and 

* 

(2)  1  ho  .span  yaluo  of  tho  CEMS  at  tho 
inlot  to  tho  sulfur  dioxido  control  doyico 
nuist  ho  l^.-l  porcont  of  tho  maxinunn 
ostimatod  hourly  potontial  sulfur 
J  loxido  onii.s.sion.s  of  tho  unit  .suhjoct  to 
iis  1  ulo.  1  ho  span  yalno  of  tho  CEMS 
ft  tho  outlot  of  tho  sulfur  dioxido 
(-•ontrol  doyico  mu.st  ho  .'50  (lorcont  of  tho 
niaximuin  ostimatod  hourly  potontial 
.sultur  dioxido  omi.ssions  of  tho  unit 
suh|oct  to  this  rulo. 


shutdown.  a.s  dofinod  in  tho  suhjiart.  an> 
"»l  corroctod  to  7  porcont  oxygon,  and 
fro  moasnroil  at  stack  oxygon  contont. 

(2)  Qporato  all  CEMS  in  accordanco 
"'ith  tho  apphcahlo  procoduros  undor 
appondicos  13  and  E  of  this  part 


(t)  Eor  facilitios  using  a  CEMS  to 
domonstrato  continuous  comjilianco 
with  tho  nitrogon  oxidos  omission  limit 
complianco  with  tho  nitrogon  oxidos  ’ 
omission  limit  may  ho  domonstratod  by 
using  tho  CEMS  sjiocifiod  in  §  90.21  ti.'l' 

.  to  moasuro  nitrogon  oxidos.  CEMS  data 
(hiring  .startup  and  .shutdown,  as 
dofmod  in  this  snhpart.  aro  not 
corroctod  to  7  porcont  oxygon,  and  arc 
nioa.snrod  at  stack  oxygon  contont.  Yon 
imisf  calculato  a  .'Itt-day  rolling  ayoraoo 
of  tho  1-honr  arithmotic  ayorago 
omi.s.sion  concontrations.  incinding 
CEMS  data  during  .startii])  and 
shutdown  a.s  dofinod  in  this  snhiiart 
using  Equation  19-19  in  .soction  12.4.1 
ot  El  A  Roforonco  Mothod  19  at  40  CFR 
pnrt  00.  appondix  A-7  of  this  part.  Tho 
"‘Hogon  oxidos  CEMS  mu.st  ho  oporatod 
ai.coidiiig  to  porformanco  spocification 
^  m  aiipondix  13  of  this  part  and  must 
loltow  tho  jirocodiiros  and  mothods 
spocifiod  in  paragraphs  (t)(l)  through  (.'ll 
of  this  .soction. 

(1)  During  oach  rolatiyo  accuracy  tost 

run  of  tho  CEMS  roiiiiirod  by 

porformanco  spocification  2  of  appondix 
B  of  this  part,  colloct  nitrogen  oxidos 
and  oxygon  (or  carbon  dioxido)  data 
concurrontly  (or  within  a  .'30-  to  00- 
niinuto  jioriod)  with  both  tho  CEMS  and 

ftllVim  in  jiaragraphs 

(IJ(l)(i)  and  (ii)  of  this  .section. 


(n)  Eor  facilities  using  a  CEMS  to 
domon.strato  continiions  compliance 
with  any  of  tho  omission  limits  of  this 
.snhpart.  yon  mu.st  comploto  tho 
following: 

(1)  Domon.strato  complianco  with  tho 
apiiropriato  omi.ssion  limit(.s)  using  a  .'to¬ 
day  rolling  ayorago  of  l-hour  arithmotic 
ayorago  omission  concontrations 
2  mlins  (lEM.S  , luring 
•shutdown  a.s  dofinod  in  this  snhpart. 
oalculatod  using  Eiiuation  19-19  in 

1.)  at  40  (.FR  part  00.  a])]iondix  A-7  of 
IIS  part.  CEMS  data  during  startup  and 


(w)  For  onorgy  rocoyory  units  with  a 
‘-fpfc'fv  of  100 

MM13tu  por  hour  or  groator  that  do  not 
iso  a  (:arl)on  monoxido  CEMS.  you  mu.st 
install,  oporato.  and  maintain  a  oxygen 
analyzer  .system  a.s  defined  in  ^  (io:220.‘5 
K'  according  to  the  imicediiros  in 

paragraphs  (w)(l)  through  (4)  of  this 

•section. 

ho^hl«ril  '"inlyzor  systoin  must 

h(.  nstallod  by  the  initial  performance 
te.st  date  sjiecified  in  §00.2075. 

(2)  You  must  operate  the  oxygen  trim 
•system  within  complianco  with 
ixinigraph  (w)(;3)  of  this  section  at  all 
times. 

(-'3)  You  must  maintain  tho  oxygon 
lovol  such  that  tho  ;30-day  rolling 
ayorago  that  is  ostahlishod  a.s  tho 
operating  limit  for  oxygon  is  not  holow 
tho  lowest  hourly  ayorago  oxygon 

roco,T/rn*'"'\'"  '""«t 

I  (.(.cut  (,(j  jiorformanco  tost 

(4)  You  must  calculato  and  record  a 

.3()-day  rolling  ax-orago  oxygon 

(.oncontration  using  E(|nation  19-1  <)  in 

siH:tion  12.4.1  of  EPARoforonc:oMothcK 

in  of  Appendix  A-7  of  this  jiart. 

(x)  Eor  onorgy  rocovery  units  with 

annual  ayorago  boat  input  rates  groator 

than  or  equal  to  250  MM13tu/hour  and 
wa.sto-hurning  kilns,  yon  mu.st  install. 

roNic""’  !"‘''”hnn.  and  oiiorato  a  PM 
C4  MS  and  record  tho  output  of  tho 
system  as  .spocifiod  in  paragrajihs  (x)(l) 
thiough  (8)  of  this  .section.  For  other 
onorgy  rocoyory  units,  you  may  elect  to 

||•so  B^K:PMS  oporatod  in  acc:orclanco 

WI  h  thus  .section.  PM  Cl’MS  aro  suitahlo 
111  lion  of  using  other  CMS  for 
inonitoring  PM  compliance  (o.g  hag 
(xik  detectors.  ESP  secondary  power. 

1  M  scrnhher  jirossure). 

(1)  In.stall.  calibrate,  operate,  and 
niamtain  your  PM  CPMS  according  to 
tlio  procedures  m  your  approyod  .sito- 
•spooific  monitoring  plan  doyolopod  in 
accordance  with  §0t).2145(l)  and 
(x)(l)(i)  through  (iii)  of  this  .section. 

roll  It!*"'  "B‘'''‘hhiS  princiiilo  of  tho  PM 
Cl  MS  must  ho  based  on  in-stack  or 
oxtractiyo  light  scatter,  light 
•scintillation,  beta  attonnation.  or  ina.ss 
accumnlation  dotoction  of  tho  exhaust 
gas  oi  idjirosontatiyo  .sample.  I'ho 

PM  rp'ilJi'c  »‘"in,t  from  tho 

1  K4  (,1  MS  mu.st  ho  oxjiros.sod  as 
inilliamjis. 

(ii)  The  PM  CPMS  mu.st  hayo  a  cycle 
tune  I.O..  (leriod  required  to  compioto 
•sampling,  measurement,  and  reporting 
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for  each  nioasurenient)  no  longer  than 
(iO  minutes. 

(iii)  The  PM  (iPMS  must  be  capable  of 
d(!tiH:ting  and  responding  to  ])articulate 
matter  conc;enlratit)ns  of  no  gmater  than 
().,5  mg/actnal  cubic  meter. 

(2)  During  the  initial  performance  test 
or  any  such  subsecjnent  |)erformanct! 
te.st  that  demonstrates  compliance  with 
the  PM  limit,  yon  mn.st  adjust  the  site- 
s|)ecific  operating  limit  in  accordance 
with  the  results  of  the  performance  test 
according  to  the  jirocedures  specified  in 
§60.2110. 

(3)  (k)ltect  PM  ('.PMS  hourly  average 
ont))iit  data  for  all  energv  recovery  unit 
or  waste-burning  kiln  operating  hours. 
Express  the  PM  (3’MS  output  as 
milliamps. 

(4)  C^alculate  the  arithmetic  30-dav 
rolling  average  of  all  of  the  hourlv 
average  PM  CPMS  output  collected 
iliiring  all  energy  rwovery  unit  or  waste- 
burning  kiln  operating  hours  data 
(milliamps). 

(.'j)  You  must  collect  data  using  the 
PM  CPMS  at  all  times  the  energy 
mcoverv  unit  or  waste-burning  kiln  is 
operating  and  at  the  intervals  sp(x;ified 
in  |)aragraj)h  (x)(l)(ii)  of  this  section, 
except  for  periods  of  monitoring  .system 
malfunctions,  repairs  a.s.sociated  with 
monitoring  system  malfunctions, 
nupiired  monitoring  sv.stem  (pialitv 
assurance  or  (piality  control  activities 
(including,  as  a|)plicai)ie.  calibration 
checks  and  required  zero  and  s})an 
adjustments),  and  any  scheduled 
maintenance  as  defined  in  vour  site- 
specific  monitoring  plan. 

(6)  You  must  u.se  all  the  data  collected 
during  all  energv  recovery  unit  or  waste- 
burning  kiln  operating  hours  in 
a.ssessing  the  f:ompliance  with  your 
operating  limit  except: 

(i)  Any  data  colhicted  during 
monitoring  sy.sfem  malfunctions,  rejiairs 
associated  with  monitoring  .sv.stem 
malfunctions,  or  required  monitoring 
.system  (piality  assurance  or  quality 
control  activities  conducted  during 
monitoring  system  malfunctions  are  not 
u.sed  in  calculations  (report  any  such 
periods  in  your  annual  (hn  iation 
report); 

(ii)  Any  data  collected  during  jairiods 
when  the  monitoring  system  is  out  of 
control  as  specified  in  your  site-.specific 
monitoring  plan,  repairs  a.s.sociated  with 
periods  when  the  monitoring  system  is 
out  of  control,  or  nupiired  monitoring 
.sy.stem  cpiality  assurance  or  (piality 
control  activities  conducted  during  ont- 
of-control  periods  an;  not  n.sed  in 
calculations  (report  emissions  or 
ojierating  levels  and  rejiort  any  such 
jieriods  in  your  annual  deviation 
mport); 


(iii)  Any  PM  C'.I’MS  data  recorded 
(hiring  periods  of  CEM.S  data  during 
startup  and  shutdown,  as  defined  in  this 
snh|)art. 

(7)  You  must  record  and  make 
av’ailahle  upon  re(]nest  results  of  PM 
(;PM.S  .system  performance  audits,  as 
well  as  the  dates  and  duration  of 
jieriods  from  when  the  l^M  (3’MS  is  out 
of  control  until  conqiletion  of  the 
corrective  actions  necessary  to  return 
the  PM  C’.PMS  to  ojieration  consi.stent 
with  your  site-sjiecific  monitoring  jilan. 

(8)  For  any  deviation  of  the  3()-day 
rolling  average  I’M  (3’M.S  average  vahu! 
from  the  (established  ojierating 
jiarameter  limit,  you  must: 

(i)  Within  48  hours  of  the  deviation, 
visually  insjiect  the  air  iiollution  control 
device: 

(ii)  If  insjiection  of  the  air  jiollution 
control  device  identifies  the  cause  of  the 
deviation,  take  corrective  action  as  soon 
as  jiossihle  and  return  the  PM  CPMS 
measurement  to  within  the  established 
value:  and 

(iii)  Within  30  davs  of  the  deviation 
or  at  the  time  of  the  annual  conqiliance 
test,  whichever  comes  fir.st,  conduct  a 
PM  emissions  conqiliance  test  to 
determine  conijiliance  with  the  PM 
emissions  limit  and  to  verify.  Within  4.'i 
days  of  the  deviation,  yon  must  re- 
e.stahlish  the  C3’M.S  ojierating  limit.  You 
are  not  reijiiired  to  conduct  additional 
testing  for  any  deviations  that  occur 
between  the  time  of  the  original 
deviation  and  the  PM  emissions 
conijiliance  test  riujiiired  under  this 
jiaragrajili. 

(iv)  PM  CPMS  deviations  leading  to 
more  than  four  riujuired  jierformance 
tests  in  a  12-m(intli  jirocess  ojierating 
jieriod  (rolling  monthly)  constitute  a 
violation  of  this  snhjiart. 

■  1.5.  Section  60.216.5  is  amended  by: 

■  a.  Revising  jiaragrajili  (c). 

■  h.  Revising  jiaragraphs  (g)  through  (k). 

■  c.  Revising  jiaragrajihs  (1)(1)  and  (2). 

■  d.  Revising  jiaragrajili  (in) 
introductory  text. 

■  e.  Revising  jiaragrajili  (n)  introductory 
text. 

■  f.  Removing  jiaragrajili  (n)(14). 

■  g.  Revising  jiaragrajihs  (n)(6),  (n)(7). 
(n')(0)  through  (n)(ll).  (n)(12) 
introductory  text,  and  (n)(12)(ii). 

■  h.  Revising  jiaragrajihs  ((i)(l)  and  (2). 

■  i.  Adding  jiaragrajihs  ((j),  (r),  and  (s). 
The  revisions  and  additions  read  as 

follows: 

§60.2165  What  monitoring  equipment 
must  I  install  and  what  parameters  must  I 
monitor? 

***** 

(c)  If  yon  are  using  something  other 
than  a  wet  scrubber,  activated  carbon, 
selective  non-catalytic  reduction,  an 


electrostatic  jirecijiitator,  or  a  dry 
scrubber  to  conqily  with  the  emission 
limitations  under  §60.2105,  you  must 
install,  calibrate  (to  the  manufacturers' 
sjiecifications),  maintain,  and  ojierate 
the  ecjiiijinient  nece.ssarv  to  monitor 
conijiliance  with  the  site-sjiecific 
Ojierating  limits  estahlished  using  the 
jirocedures  in  §60.2115. 
***** 

(g)  For  waste-burning  kilns  not 
eijuijijied  with  a  wet  scrnhber  or  dry 
.scrubher,  in  jilace  of  hydrogen  chloride 
testing  with  EPA  Method  321  at  40  CFR 
jiart  63,  ajijiendix  A,  an  owner  or 
ojierator  must  in.stall,  calibrate, 
maintain,  and  ojierale  a  CEM.S  for 
monitoring  hydrogen  chloride  emi.ssions 
discharged  to  the  atmosjihere  and 
record  the  outjiut  of  the  system.  To 
demonstrate  continnous  conqiliance 
with  the  hydrogen  chloride  emissions 
limit  for  units  other  than  waste-burning 
kilns  not  (upiijijied  with  a  wot  scrubher 
or  dry  .scrubber,  a  facility  may  substitute 
use  of  a  hydrogen  chloride  CEM.S  for 
conducting  the  hydrogen  chloride 
annual  jierformance  test,  monitoring  the 
minimum  hydrogen  chloride  sorhent 
flow  rate,  monitoring  the  minimum 
scrubber  liijuor  jiH,  and  monitoring 
ininimnm  injection  rate. 

(h)  To  demonstrate  continuous 
conqiliance  with  the  jiarticulate  matter 
emissions  limit,  a  facility  mav  suhstilute 
use  of  a  jiarticulate  matter  CEM.S  for 
conducting  the  PM  annual  jierformance 
test  and  using  other  (IMS  for  monitoring 
PM  conqiliance  (e.g..  hag  leak  detectors, 
ESP  secondary  jiower,  I’M  scrubber 
jiressure). 

(i)  To  denuin.strate  continuous 
conqiliance  with  the  dioxin/fnran 
emissions  limit,  a  facility  mav  substitute 
use  of  a  continuous  automated  sampling 
system  for  the  dioxin/fnran  annual 
jierformance  te.st.  You  must  record  the 
outjiut  of  the  sy.stem  and  analyze  the 
saiujile  according  to  EPA  Method  23  at 
40  CFR  jiart  60,  ajijiendix  A-7  of  this 
jiart.  This  ojition  to  use  a  continuous 
automated  saiujiling  system  takes  effect 
on  the  date  a  final  jierformance 
sjiecification  ajijilicable  to  dioxin/furan 
from  continuous  monitors  is  jinhlished 
in  the  Federal  Register.  The  owner  or 
ojierator  who  elects  to  continuonslv 
sanijile  dioxin/furan  emissions  instead 
of  sanqiling  and  testing  using  El’A 
Method  23  at  40  C.FR  jiart  60,  ajijiendix 
A-7  must  install,  calihrate,  maintain, 
and  Ojierate  a  continuous  automated 
.sanqiling  sy.stem  and  must  conqily  with 
the  requirements  sjiecified  in 
§60.58b(ji)  and  (q).  A  facility  may 
substitute  continnous  dioxin/furan 
monitoring  for  the  ininimnm  sorbent 
flow  rate,  if  activated  carbon  .sorbent 
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injection  is  used  solely  for  eoinplianee 
with  the  dioxin/furan  emission  limit. 

(j)  To  demonstrate  continuous 
com])liance  with  the  mercury  emissions 
limit,  a  facility  may  snhstitnte  n.se  of  a 
continuous  anlomatcul  sampling  system 
for  the  mercury  annual  performance 
test.  Yon  must  record  the  outjmt  of  the 
.system  and  analyze  the  sami)le  at  .set 
intervals  using  any  snitahle 
determinative  techni(]ue  that  can  meet 
])erformance  specification  1213.  The 
owner  or  operator  who  elects  to 
continuously  sample  mercury  emi.ssions 
instead  of  sampling  and  testing  using 
FFA  Reference  Method  29  or  .'3013  at  40 
(3'’R  part  00.  appendix  A-8  of  this  part. 
ASTM  D0784-02  (Rea])proved  2008) 
(incorporated  hy  reference,  see  §00.17), 
or  an  approved  alternative  method  for 
measuring  mercury  emi.ssions,  must 
install,  calibrate,  maintain,  and  o])erate 
a  continuous  automated  sam])ling 
system  and  must  comjjly  with 

pm  formance  .sp(!cification  12A  and 
(luality  assurance  procedure  .'3,  as  well 
as  the  recjuirements  sjjecified  in 
§00..58h(p)  and  (q).  A  facilitv  may 
.substitute  coutiuiious  mercury 
monitoring  for  the  minimum  sorbent 
flow  rate,  if  activated  carbon  .sorbent 
injection  is  used  solely  for  conijjliauce 
with  the  mercurv  emission  limit. 

(k)  To  demonstrate  continuous 
com])liance  with  the  nitrogen  oxides 
emissions  limit,  a  facility  mav  substitute 
n.se  of  a  C'EMS  for  the  nitrogen  oxides 
annual  ])erformance  test  to  demonstrate 
conqiliance  with  the  nitrogen  oxides 
emissions  limits  and  monitoring  the 
charge  rate,  secondary  chamh(;r 
temperature,  and  reagent  How  for 
selective  noncatalytic  reduction,  if 
aju)licahle. 

(l)  Install,  calibrate,  maintain,  and 
operate  a  GEMS  for  measuring  nitrogen 
oxides  emi.ssions  di.scharged  to  the 
atmosphere  and  rec.ord  the  outjjut  of  the 
system.  The  requirements  under 
performance  sjjecification  2  of  appendix 
B  of  this  ])art,  the  (jualitv  assurance 
procedure  one  of  appemlix  E  of  this  part 
and  the  })rocedures  under  §60.13  must 
he  followed  for  installation,  evaluation, 
and  operation  of  the  GEMS. 

(2)  Following  the  date  that  the  initial 
])erformance  te.st  for  nitrogen  oxides  is 
completed  or  is  required  to  he 
completed  under  §60.212.'),  compliance 
with  the  emi.ssion  limit  for  nitrogen 
oxides  required  under  §60..')2h(d)  must 
hi!  determined  based  on  the  30-day 
rolling  average  of  the  hourly  emi.ssion 
concentrations  using  (]EMS  outlet  data. 
The  1-hour  arithmetic  averages  must  he 
ex|)re.ssed  iu  parts  jjer  million  hy 
volume  corrected  to  7  percent  oxygen 
(dry  basis)  and  used  to  calculate  the  30- 
day  rolling  average  concentrations. 


(]EMS  data  (hiring  startup  and 
shutdown,  as  defined  in  this  suhjiart, 
are  not  corrected  to  7  percent  oxygen, 
and  are  measured  at  .stack  oxygen 
content.  I'lie  1-hour  arithmetic  averages 
must  he  calculated  using  the  data  points 
reipiired  under  §  60.13(e)(2). 

(D*  *  * 

(1)  Install,  calibrate,  maintain,  and 
operate  a  (diMS  for  measuring  sulfur 
dioxide  emissions  discharged  to  the 
atmosphere  and  record  the  ontiuit  of  the 
system.  The  requirements  under 
performance  sjiecification  2  of  ajipendix 
13  of  this  jjart,  the  quality  assurance 
recjuirements  of  jirocedure  one  of 
a|)])endix  F  of  this  jiart  and  ju  ocedures 
under  §60.13  mu.st  he  followed  for 
installation,  evaluation,  and  ojieration 
of  the  GEMS. 

(2)  Following  the  date  that  the  initial 
jjerformance  te.st  for  sulfur  dioxide  is 
comjileted  or  is  reijuired  to  he 
comjileted  under  §60.212.'),  comjiliance 
with  the  sulfur  dioxide  emis.sion  limit 
may  he  determined  ha.sed  on  the  30-day 
rolling  average  of  the  hourly  arithmetic 
average  emis.sion  concentrations  using 
(;EM.S  outlet  data.  The  1-hour  arithmetic 
averages  mu.st  he  ex|)re.s.sed  in  })art.s  ])er 
million  corrected  to  7  ])ercent  oxygen 
(dry  basis)  and  used  to  calculate  the  30- 
day  rolling  average  emission 
concentrations.  GEMS  data  during 
startnj)  and  shutdown,  as  defined  in  this 
.suhj)art.  are  not  corrected  to  7  ])ercent 
oxygen,  and  are  measured  at  stack 
oxygen  content.  The  1-hour  arithmetic 
averages  must  he  calculated  using  the 
data  |)oiuts  reijuired  under  §60.1 3(e)(2). 

(m)  For  energy  recovery  units  over  10 
MMBtu/hr  hut  less  than  2.')0  MMBtu/hr 
annual  average  heat  inj)ut  rates  that  do 
not  use  a  wet  .scrubber,  fabric  filter  with 
hag  leak  detection  .sy.stem,  or  j)articulate 
matter  GEMS,  you  iniust  install,  operate, 
certify,  and  maintain  a  continuous 
oj)acity  monitoring  sy.stem  according  to 
the  j)rocedures  in  j)aragraj)hs  (m)(l) 
through  (.'ll  of  this  section  hy  the 
comj)liance  date  .sj)ecified  in  §60.210.'). 
Energy  recovery  units  that  n.se  a  GEMS 
to  demonstrate  initial  and  continuing 
comj)liance  according  to  the  jjrocedures 
in  §  60.21 6.')(n)  are  not  required  to 
install  a  coutinuons  oj)acity  monitoring 
sy.stem  and  must  j)erform  the  annual 
j)erformance  tests  for  the  oj)acity 
consistent  with  §  60.214.')((T 
***** 

(n)  P’or  coal  and  liijiiid/gas  energy 
recovery  units,  incinerators,  and  small 
remote  incinerators,  an  owner  or 
ojjerator  may  elect  to  install,  calibrate, 
maintain,  and  ojinrate  a  GEMS  for 
monitoring  jiarticulate  matter  emi.ssions 
discharged  to  the  atmosjjhere  and 
record  the  outj)ut  of  the  sy.stem.  The 


owner  or  oj)erator  of  an  affected  facility 
who  continuously  monitors  j)articulate 
matter  emi.ssions  instead  of  conducting 
j)erformance  te.st ing  using  EFA  Method 
5  at  40  GFR  j)art  60.  aj)j)endix  A-3  or, 
as  aj)j)licahle.  monitor  with  a  j)articnlate 
matter  GFMS  according  to  j)aragraj)h  (r) 
of  this  section,  must  install,  calibrate, 
maintain,  and  oj)erate  a  (]EMS  and  must 
comj)ly  with  the  reijuirements  .sj)ecified 
in  j)aragraj)h.s  (n)(l)  through  (13)  of  this 
section. 

***** 

(6)  The  owner  or  oj)erator  of  an 
affected  facility  mu.st  conduct  an  initial 
jjerformance  test  for  jiarticulate  matter 
emissions  as  required  under  §60.212.'). 
Gomj)liance  with  the  j)articulate  matter 
emis.sion  limit,  if  PM  GEMS  are  elected 
for  demonstrating  comjjliance,  must  he 
determined  hy  using  the  GEMS 
,sj)ecified  in  this  jjaragrajjh  (n)  to 
measure  j)articulate  matter.  You  must 
calculate  a  30-dav  rolling  average  of  1- 
hour  arithmetic  average  emi.ssion 
concentrations,  including  GEMS  data 
during  startnj)  and  shutdown,  as 
defined  in  this  suhj)art.  using  Equation 
19-19  in  .section  12.4.1  of  EPA 
Reference  Method  It)  at  40  GFR  j)art  60. 
aj)j)endix  A-7. 

(7)  Gomj)liance  with  the  j)articulate 
matter  emis.sion  limit  must  he 
determined  ha.sed  on  the  30-day  rolling 
average  calculated  using  Eijuation  19-19 
in  section  12.4.1  of  EPA  Reference 
Method  19  at  40  (T-’R  j)art  60.  aj)j)endix 
A-7  from  the  1-hour  arithmetic  average 
C'.EMS  outlet  data. 
***** 

(9)  The  1-hour  arithmetic  averages 
required  under  j)aragraj)h  (n)(7)  of  this 
.section  mu.st  he  exjires.sed  iu  milligrams 
j)er  dry  .standard  cubic  meter  corrected 
to  7  j)ercent  oxygen  (dry  basis)  and  must 
he  used  to  calculate  the  30-day  rolling 
average  emi.ssion  concentrations.  GEMS 
data  during  startnj)  and  shutdown,  as 
defined  in  this  .suhj)art.  are  not 
corriicted  to  7  j)ercent  oxygen,  and  are 
measured  at  stack  oxygen  content.  The 
1-hour  arithmetic  averages  mu.st  he 
calculated  using  the  data  j)oints 
reijuired  under  §  60.1 3(e)(2). 

(10)  All  valid  GEMS  data  must  he 
used  in  calculating  average  emission 
concentrations  even  if  the  minimum 
(]EM.S  data  requirements  of  j)aragraj)h 
(n)(8)  of  this  section  are  not  met. 

(11)  The  GEMS  must  he  operated 
according  to  j)erformance  sj)ecification 
11  in  aj)j)endix  13  of  this  j)art. 

(12)  During  each  relative  accuracy  te.st 
run  of  the  GEMS  required  hy 
j)erformance  sj)ecification  11  in 
aj)j)endix  13  of  this  j)art,  j)articulate 
matter  and  oxygen  (or  carbon  dioxide) 
data  mu.st  he  collected  concurrently  (or 
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within  a  30-  to  00-ininute  period)  l)y 
l)oth  the  CRMS  and  tlie  ibllowing  test 
methods. 

ic  ie  h  ie  rk 

(ii)  For  oxvgcm  (or  carhon  dioxide). 

Id’A  Refenmce  M(!thod  3A  or  3t3,  as 
ap|)li(:ahle.  mu.st  l)e  u.sed. 
***** 

(o)  *  *  * 

(1)  Install,  calihrate.  maintain,  and 
opiirate  a  ('.RMS  for  measuring  earhon 
monoxide  emissions  di.scharged  to  the 
atmosphere  and  record  the  output  ot  the 
system.  The  retjuirements  under 
|)(!rformance  specification  413  of 
ajipendix  13  ol  tliis  part,  the  (luality 
a.ssurance  procedure  1  ol  appendix  R  of 
this  part  and  the  procedures  under 
§00.13  must  he  followed  for 
installation,  evaluation,  and  operation 
of  the  CRMS. 

(2)  Following  the  date  that  the  initial 
jxM'formance  te.st  for  carhon  monoxiile  is 
completed  or  is  nKiuinul  to  he 
comj)leted  under  §(>(). 2140.  com])liance 
with  the  carhon  monoxide  emission 
limit  may  he  determined  ha.sed  on  the 
30-day  rolling  average  of  the  hourly 
arithmetic  average  emi.ssion 
conc(;ntrations.  including  CRM.S  data 
during  startup  and  shutdown  as  defined 
in  this  suhpart.  using  (d^MS  outlet  data. 
Rxcej)t  for  (;RM.S  data  during  startup 
and  shutdown,  as  defined  in  this 
suhpart.  the  1-hour  arithmetic  averages 
must  he  expre.ssed  in  parts  per  million 
corrected  to  7  percent  oxygen  (dry  basis) 
and  u.sed  to  calculate  the  30-day  rolling 
average  emission  concentrations.  CRM.S 
data  during  startii])  and  shutdown,  as 
defiiKHl  in  this  suhpart.  are  not 
corrected  to  7  ])ercent  oxygen,  and  are 
measurcHl  at  stack  oxygen  content.  The 
1-hour  arithmetic  averages  must  he 
calculated  using  the  data  points 
re(|uired  under  §  00.13(e)(2). 
***** 

(())  For  energy  recovery  units  with  a 
design  heat  input  capacity  of  100 
MMBtu  per  hour  or  greater  that  do  not 
use  a  carhon  monoxide  CRM.S.  you  must 
install,  o]ierate.  and  maintain  a  oxygen 
analyzer  system  as  definetl  in  §00.2205 
according  to  the  procedures  in 
j)aragraphs  ((jKl)  through  (4)  of  this 
.section. 

(1)  The  oxygen  analyzer  sy.stem  must 
he  in.stalled  hy  the  initial  pcuformance 
te.st  date  si)e(,ified  in  §00.2075. 

(2)  You  must  o])erate  the  oxygen  trim 
system  within  comj)liance  with 
paragraph  ((j)(3)  of  this  section  at  all 
times. 

(3)  You  mu.st  maintain  the  oxygen 
level  such  that  the  30-day  rolling 
average  that  is  eslahli.shed  as  the 
operating  limit  for  oxygen  according  to 
paragraj)h  (q)(4)  or  this  section  is  not 


IhjIow  the  lowest  hourly  average  oxygen 
concentration  measunul  during  the  most 
recent  CO  performance  test. 

(4)  You  must  calculat(!  and  record  a 
30-day  rolling  average  oxygen 
concentration  using  R(iuation  Itl-lO  in 
.s(!clion  12.4.1  of  RFA  Reference  Method 
10  of  A])])endix  A-7  of  this  part. 

(r)  For  (Miergy  recovery  units  with 
annual  average  heat  input  rates  great(;r 
than  or  e(]ual  to  250  MM13tu/hour  and 
waste-hurning  kilns,  you  must  install, 
calihrate.  maintain,  and  operate  a  RM 
(3’M.S  and  record  the  output  of  the 
sy.stem  as  spec;ifi(!d  in  paragraphs  (r)(l) 
through  (8)  of  this  sciction.  If  you  elect 
to  u.se  a  particulate  matter  CRM.S  as 
specified  in  paragraph  (n)  of  this 
section,  you  are  not  recpiired  to  use  a 
PM  (]PM.S  to  monitor  particadate  matter 
emissions.  For  other  energy  riicovery 
units,  you  may  elect  to  use  PM  ("PM.S 
operated  in  accordance  with  this 
section.  PM  CPM.S  an?  suitable  in  lieu  of 
using  other  CM.S  for  monitoring  PM 
compliance  (e.g.,  hag  leak  det(!ctors,  R.SP 
secondary  power,  PM  .scruhlxM’ 
j)r(!ssure). 

(1)  Install,  calihrate,  oj)(!rate,  and 
maintain  your  PM  CPM.S  according  to 
the  procedures  in  your  approved  site- 
specific  monitoring  ])lan  develo|)(!d  in 
accordance  with  §  (K). 21 45(1)  and 
(r)(l)(i)  through  (iii)  of  this  .section. 

(1)  'flu;  operating  ])rinci])l(i  of  the  PM 
CPM.S  must  he  ha.sed  on  in-stack  or 
extractive  light  scatter,  light 
scintillation,  beta  attenuation,  or  mass 
accumulation  detection  of  PM  in  the 
exhaust  gas  or  njpresentative  .samph;. 

The  reportable  measurement  outjmt 
from  the  PM  CPM.S  mu.st  lx;  expre.ssed 
as  milliamps. 

(ii)  The  PM  (3PMS  must  have  a  cycle 
time  (i.e..  j)eriod  recjuired  to  complete 
.sampling,  mea.surement,  and  rejiorting 
for  each  measurement)  no  longer  than 
(10  minutes. 

(iii)  The  PM  CPM.S  must  he  capable  of 
iletecting  and  responding  to  particulate 
matter  conc:entrations  of  no  greater  than 
0.5  mg/actual  cubic  meter. 

(2)  During  the  initial  performance  test 
or  any  such  suhsetjuent  performance 
test  that  demonstrates  compliance  with 
the  PM  limit,  you  must  adjust  the  site- 
specific  operating  limit  in  accordance 
with  the  results  of  the  pm  formance  test 
according  to  the  ])rocedure.s  specified  in 
§00.2110. 

(3)  Collect  PM  CPM.S  hourly  avctrage 
output  data  for  all  energy  recovery  unit 
or  waste-hurning  kiln  oj)erating  hours. 
Rxpress  the  PM  CiPM.S  out])ut  as 
milliamps. 

(4)  Calculate  the  arithmetic  30-day 
rolling  average  of  all  of  the  hourly 
average  PM  CiPMS  output  collected 
during  all  energy  recovery  unit  or  waste- 


hurning  kiln  o))erating  hours  data 
(milliam])s). 

(5)  You  must  colku'.t  data  using  the 
PM  CPM.S  at  all  times  the  energy 
r(!covery  unit  or  waste-hurning  kiln  is 
oi)(!rating  and  at  the  intervals  spcicificul 
in  paragraph  (r)(l)(ii)  of  this  section, 
except  for  ])eriod.s  of  monitoring  system 
malfunctions,  rei)airs  associated  with 
monitoring  systcun  malfunctions, 
re(iuir(!d  monitoring  system  (piality 
assurance  or  (luality  control  activities 
(including,  as  applicable,  calibration 
checks  and  reciuired  zero  and  span 
adjustments),  and  any  scheduled 
maintenance  as  defined  in  your  site- 
specific  monitoring  i)lan. 

((i)  You  must  u.se  all  the  data  collected 
during  all  energy  recovery  unit  or  waste- 
hurning  kiln  o])erating  hours  in 
assessing  the  compliance;  with  your 
operating  limit  except: 

(i)  Any  data  c;oll(;cted  during 
monitoring  svstem  malfunctions,  rc;])air.s 
assoc:iated  with  monitoring  system 
midfunctions,  or  recpiired  monitoring 
.system  cjuality  assurance  or  ciuality 
control  activities  conduct(;d  during 
monitoring  system  malfunctions  are  not 
used  in  calculations  (report  any  such 
periods  in  your  iinnual  dc;viation 
report); 

(ii)  Any  datii  c;oll(;cted  during  |)eriods 
when  the  monitoring  system  is  out  of 
c;ontrol  iis  s])(;cified  in  your  site-s))ecific 
monitoring  plan.  r(;])airs  iissociated  with 
p(;riods  when  the  monitoring  system  is 
out  of  control,  or  rc;(juired  monitoring 
.system  (|uality  a.ssurance  or  cpiality 
control  activities  conducted  during  out- 
of-control  ])eriods  are  not  u.sed  in 
calculations  (r(;port  emi.ssions  or 
operating  h;vels  and  report  any  such 
periods  in  your  annual  deviation 
rej)ort): 

(iii)  Any  PM  CiPM.S  data  record(;d 
during  periods  of  (]RM.S  data  during 
startu])  and  shutdown,  as  defined  in  this 
suhpart. 

(7)  You  must  record  and  make 
available  upon  rcjcjue.st  results  of  PM 
(]PM.S  system  performance  audits,  as 
well  as  the  dates  and  duration  of 
j)(;riods  from  when  the  PM  ("PM.S  is  out 
of  control  until  com])letion  of  the 
corrective  ac:tions  n(;cessary  to  return 
the  PM  (d’M.S  to  o])eration  consistent 
with  your  site-specific  monitoring  plan. 

(8)  For  any  deviation  of  the  3()-dav 
rolling  average  PM  C'.PM.S  average  value 
from  the  established  operating 
])arameter  limit,  you  must: 

(i)  Within  48  hours  of  the  deviation, 
visually  ins])ect  the  air  ])ollution  control 
devic:e; 

(ii)  If  insjjection  of  the  air  pollution 
control  device  identifies  the  cause  of  the 
deviation,  take  correc:tive  action  as  soon 
as  possible  and  return  the  PM  CPM.S 
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nioasurcniont  to  within  the  ostal)lislu!d 
value;  and 

(iii)  Within  30  days  of  the  deviation 
or  at  tlie  time  of  the  annual  (:oin])lian(:e 
test,  whichever  comijs  first,  conduct  a 
PM  emissions  comj)liance  test  to 
determine  comi)liance  with  the  PM 
emissions  limit  and  to  verify.  Within  4.'i 
(lays  of  the  deviation,  yon  must  re- 
(istahlish  the  (IPMS  operating  limit.  Yon 
are  not  recpiired  to  conduct  additional 
t(!.sting  for  any  deviations  that  occur 
lM!tween  the  time  of  the  original 
(l(!viation  and  the  PM  emissions 
compliance  test  nHinircul  under  this 
paragraph. 

(iv)  PM  (IPMS  deviations  leading  to 
more  than  four  nuiuircHl  performance 
tests  in  a  12-month  ])rocess  o])erating 
|)(!riod  (rolling  monthly]  constitute  a 
violation  of  this  suhijart. 

(s)  If  you  use  a  dry  scruhlxa'  to  comply 
with  the  emission  limits  of  this  suh]3art, 
you  must  monitor  the  injection  rate  of 
each  sorhent  and  maintain  the  3-hour 
block  averages  at  or  above  the  optaating 
limits  established  during  the  hydrogen 
chloride  performance  te.st. 

■  16.  Section  60.21 70  is  amended  by 
revising  paragra])h  (h)  to  read  as  follows: 

§60.2170  Is  there  a  minimum  amount  of 
monitoring  data  I  must  obtain? 

***** 

(h)  You  may  not  n.se  data  r(a;orded 
during  monitoring  system  malfunctions 
or  ont-of-c.ontrol  j)eriods,  re])airs 
associated  with  monitoring  svstem 
malfunctions  or  out-of-control  periods, 
or  recjiured  monitoring  system  (piality 
assurance  or  control  activities  in 
calculations  used  to  report  (anissions  or 
operating  levels.  Yon  must  use  all  the 
data  collected  during  all  other  jieriods 
in  as.sessing  the  ojjeration  of  the  control 
device  and  associated  control  .system. 
***** 

■  1 7.  Section  60.21 75  is  anuaided  by: 

■  a.  Revising  the  introductory  t(ixt. 

■  1).  Revi.sing  paragraj)!!  (h)(.5). 

■  c.  Revising  paragraph  (e)- 

■  (1.  Revising  paragra])h  (p)(4). 

■  e.  Adding  paragra])hs  (p)(8)  and  (]))(9). 

■  f.  Revising  paragraphs  (v)  and  (w). 

■  g.  Adding  ])aragraph  (x). 

The  revisions  and  additions  read  as 
follows: 

§60.2175  What  records  must  I  keep? 

You  must  maintain  the  items  (as 
applicable]  as  sp(;cified  in  ])aragra))hs 
(a],  (h],  and  (e]  through  (x]  of  this 
section  for  a  pca  iod  of  at  le.ist  .'5  years; 
***** 

(1)]  *  *  * 

(.')]  For  affected  (dSWI  units  that 
(istahlish  oj)erating  limits  for  controls 
other  than  wet  scrul)h(;rs  under 
§  60.21  l()(d]  through  (g]  or  §  60.21 1 


yon  must  maintain  data  colhicted  for  all 
oi)erating  jiarameters  used  to  determine 
compliance  with  the  operating  limits. 

I'^or  energy  r(;coverv  units  using 
activated  carbon  injection  or  a  dry 
scruhlK!!',  you  must  also  maintain 
records  of  the  load  fraction  and 
corresponding  sorhent  injection  rate 
rcicords. 

***** 

(e]  Identification  of  calendar  dat(;s 
and  tim(!s  for  which  data  show  a 
deviation  from  the  operating  limits  in 
table  2  of  this  sul)])art  or  a  deviation 
from  other  operating  limits  estahli.shed 
under  §  60.21  l()(d]  through  (g]  or 
§60.211. I  with  a  descri])tion  of  the 
deviations,  reasons  for  such  deviations, 
ajid  a  de.scription  of  corrective  actions 
taken. 

***** 

(p]  *  *  * 

(4]  All  1-hour  average  concentrations 
of  carbon  monoxide  emissions.  You 
must  indicate  which  data  are  (lEMS  data 
during  startup  and  shutdown. 
***** 

(8]  All  1-honr  average  ])ercent  oxygen 
concentrations. 

(0]  All  1-honr  average  PM  (iPMS 
readings  or  ])articulate  malt(;r  (iEM.S 
outputs. 

***** 

(v]  For  operating  units  that  combust 
non-hazardons  secondary  materials  that 
have  l)(!en  determined  not  to  he  solid 
waste  pursuant  to  §  241 .3(h](1  ]  of  this 
chapter,  you  must  k(;ep  a  nicord  which 
documents  how  the  secondary  material 
meets  (!ach  of  the  legitimacy  criteria 
under  §  241.3(d](l].  If  you  combust  a 
fuel  that  has  hecm  proce.ssed  from  a 
discarded  non-hazardous  secondary 
material  pursuant  to  §  241.3(h](4]  of  this 
chapter,  yon  must  keej)  records  as  to 
how  the  operations  that  produced  the 
fuel  satisfies  the  definition  of  processing 
in  §241.2  and  each  of  the  legitimacy 
criteria  of  §241.3(d](l]  of  this  chapter. 

If  the  fiud  received  a  non-wa.st(! 
determination  jnirsuant  to  the  petition 
])roces.s  submitted  under  §241.3(c]  of 
this  chapter,  you  mu.st  ken;])  a  record 
that  docimumts  how  the  fuel  satisfies 
the  rcKpiirements  of  the  jKitition  process. 
For  opiiiating  units  that  comhu.st  non- 
hazardons  secondarv  materials  as  fuel 
j)er  §241.4,  yon  mu.st  keej)  records 
documenting  that  the  material  is  a  listed 
non-waste  under  §241.4(a]. 

(w]  Records  of  the  criteria  u.sed  to 
establish  that  the  unit  (jiicdifies  as  a 
small  power  production  facility  under 
section  3(17](C]  of  the  Federal  Power 
Act  (16  II.S.C.  796(1 7]((;]]  and  that  the 
waste  material  the  unit  is  propos(!d  to 
burn  is  homogeneous. 


(x]  R(!cord.s  of  the  criteria  us(h1  to 
establish  that  the  unit  qualifies  as  a 
cogeneration  facility  under  section 
3(18](13]  of  the  Federal  Power  Act  (16 
II.S.C.  796(1 8](B]]  and  that  the  wa.ste 
material  the  unit  is  proposed  to  hum  is 
homogeneous. 

■  18.  Section  60.221 0  is  amended  hv 
revising  paragra])h  (m]  introductory  text 
and  paragraj)h  (n]  to  luad  as  follows; 

§60.2210  What  information  must  I  include 
in  my  annual  report? 

***** 

(m]  If  there  were  j)eriods  during 
which  the  continuous  monitoring 
.system,  including  the  CEMS.  was  out  of 
control  as  spijcified  in  })aragraph  (o]  of 
this  .s(;ction,  the  annual  report  must 
contain  the  following  information  for 
each  deviation  from  an  emission  or 
operating  limitation  occurring  for  a 
CISWI  unit  for  which  you  are  using  a 
continuous  monitoring  system  to 
comply  with  the  (anission  and  operating 
limitations  in  this  suhpart. 
***** 

(n]  If  there  were  pia  iods  during  which 
the  continuous  monitoring  .system, 
including  the  CEMS,  was  not  out  of 
control  as  s])ecified  in  ])aragraph  (o]  of 
this  section,  a  statement  that  there  were 
not  ])eriod,s  during  which  tlui 
continuous  monitoring  system  was  out 
of  control  during  the  reporting  period. 
***** 

■  19.  S(!Ction  60. 223.5  is  revi.sed  to  luad 
as  follows; 

§  60.2235  In  what  form  can  I  submit  my 
reports? 

(a]  Submit  initial,  annual,  and 
deviation  reports  electronically  or  in 
pajjer  format.  ])o.stmarked  on  or  before 
the  submittal  due  dates. 

(1)]  Submit  results  of  performance 
t(!st.s  and  CEMS  j)erformance  evaluation 
te.sts  as  follows. 

(1]  Within  60  days  after  the  date  of 
comj)leting  each  performance  test  as 
requinul  by  this  suhpart,  you  mu.st 
submit  the  results  of  the  performance 
tests  niquired  by  this  suhpart  to  EPA’s 
WehFlRE  dataha.se  by  using  the 
Compliance  and  Emi.ssions  Data 
Reporting  Interface  (CEDRl]  that  is 
acce.ssed  through  EPA’s  Central  Data 
Exchange  (CDX](u'U’n'.e/xr.gfjv/r;f/.\]. 
Performance  test  data  must  he  submitted 
in  the  file  format  geiuiratiul  through  use 
of  EPA’s  El(!ctronic  Reporting  Tool 
(ERT]  (see  http  j/w’ww.t^pa.f^ov/ttn/chwf/ 
(^rt/iiuhix.hinil).  Oidy  data  collectcxi 
using  test  methods  on  the  ERT  Web  site 
are  subject  to  this  retjuirement  for 
submitting  re])ort.s  electronically  to 
\V(;hFIRE.  Owners  or  openators  who 
claim  that  some  of  the  information  being 


submitted  for  performance  tests  is  "f 

coniulential  l)usiness  information  (CBl)  I't! 

must  submit  a  complete  KRT  lile  m 

including  informatit)n  clainuul  to  be  (,B1 
on  a  compact  disk,  flash  drive,  or  other  ki 
commonlv  used  electronic  storage  ■ 

media  to  i^BA.  The  electronic  imidia  ' 

mn.st  be  c.learlv  markcul  as  (.Bl  and 
mailed  to  IKS." EVA/OAVQS/CXmi  CBl 
Office,  Attention:  WebBlRl'^  ‘ 

Administrator,  Ml)  C:4()4-()2.  4n;)()  Old  § 

Page  Rd..  Durham.  NC.  2770:).  The  same  * 
1:RT  file  with  the  CBl  omitted  must  he 
submitted  to  IjPA  via  (,1)X  as  desc.iihiHl 
earlier  in  this  jiaragraph.  At  the 
discretion  ol  the  delegated  authority. 
yon  must  also  submit  these  reports.  ^ 

including  the  confidential  hnsimiss  ^ 

information,  to  the  delegated  authority  ^ 

in  the  format  sjjecified  by  the  delegated  j 
authority.  For  any  performance  test 
conducted  using  test  methods  that  are 
not  listed  on  the  ERT  Web  site,  the  I 

owner  or  operator  shall  submit  the  i 

results  of  the  ])erformance  test  in  pa])er 
submissions  to  the  Aihninistrator. 

(2)  Within  (it)  days  after  the  date;  of 
completing  (iach  GEMS  jjerioimam.e 
evaluation  test,  as  defined  in  this 
snhpart  and  retpiired  by  this  snhpart. 
yon  must  submit  the  relative  accuracy 
ie.st  audit  (RATA)  data  electronically 
into  ERA'S  Central  Data  Exchange  by 
using  CEIDRI  as  mentioneil  in  paragraph 
(h)(1)  of  this  section.  Only  RATA 
pollutants  that  can  he  documented  with 
the  ERT  (as  listed  on  the  ERT  Web  site) 
are  subject  to  this  recinirement.  For  any 
performance  evaluations  with  no 
corresponding  RA'I'A  pollutants  listed 
on  the  ERT  Web  site,  the  owner  or 
opcirator  shall  submit  the  results  ol  the 
p(;rformance  evaluation  in  paper 
submissions  to  the  Administratt)r. 

■  20.  Section  ()().220.'l  is  amended  by: 

■  a.  Adding  in  alphabetical  order 
definitions  for  ‘"lO-day  rolling  average." 
"Annual  heat  input.”  “Average  annual 
heat  \n\ni\  rate.”  "GEMS  data  during 
startu})  and  shutdown.”  “Contained 
gaseous  material.”  “Continuous 
emission  monitoring  system,”  “Dry 
scrubber,”  “Foundry  sand  thermal 
reclamation  unit.”  "Load  fraction. 
“Municipal  solitl  waste  or  municiiial 
type  solid  waste,”  “Oxygen  analyzer 
.system.”  “Oxygen  trim  system.” 
“Riisponsihle  official,  and  “Solid 
waste.” 

■  1).  R(;vising  definitions  for  (Jiemie.til 
recoverv  unit.”  “Commercial  and 
industrial  solid  waste  incineiation 
(ClSWl)  unit.”  “Continuous  monitoring 
system  (CMS)."  “Cyclonic  burn  barrel.” 
“Energv  rec.overy  unit.”  “Energy 
recov(!ry  unit  designed  to  burn  biomass 
(Biomass).”  “Incinerator.” 

“Modification  or  modified  ClSWl  unit,” 


“Proce.ss  change,”  “Raw  mill.”  “Small, 
remote  incinerator,”  “Soil  treatment 
unit.”  “Solid  waste  incineration  unit,” 
“Space  heater.”  and  “Waste-burning 
kiln.” 

■  c.  Removing  the  dedinition  lor 
“Homogimeous  wastes  and  (A'c.kenie. 
barrel  burner.” 

The  revisions  and  adilitions  read  as 
folhnvs; 


§  60.2265  What  definitions  must  I  know? 

***** 

3()-dav  rollin}’  a\vrn<>(^  nuxins  the 
arithmetic  nuxui  ol  the  previous  720 
hours  of  valid  operating  data.  Valid  data 
excludes  periods  when  this  unit  is  not 
operating.  The  720  hours  shoidd  he 
consecutive,  hut  not  necessarily 
continuous  it  operations  are 
intermittent. 

***** 

Annual  heat  input  means  the  heat 
input  for  the  12  months  preceding  the 
com])liance  demonstration. 
***** 

Avui'agu  annual  heat  input  rata  means 
annual  Imat  in]nit  divided  by  the  hours 
of  operation  for  the  12  months 
preceding  the  comjjliance 
demonstration. 


CEMS  (lata  during  startup  and 
shutdown  means  the  following: 

(1)  For  incinerators,  small  remote 
incinerators,  and  energy  recoverv  units: 
CEMS  data  collected  during  the  first 
hours  ol  a  ClSWl  unit  startup  from  a 
cold  start  until  waste  is  fed  to  the  unit 
and  the  hours  of  operation  following  the 
cessation  of  waste  material  being  ted  to 
the  ClSWl  unit  during  a  unit  shutdown. 
For  each  startui)  event,  the  length  of 
time  that  CEMS  data  may  hi;  claimed  as 
being  CEMS  data  during  startup  must  he 
48  operating  hours  or  less.  For  each 
.shutdown  event,  the  length  of  time  that 
CEMS  data  may  he  claimed  as  being 
CEMS  data  during  shutdown  must  he  24 
operating  hours  or  less. 

(2)  For  wast(;-hurnmg  kilns:  (,EMS 
data  collected  during  the  periods  of  kiln 
oijeration  that  do  not  include  normal 
operations.  Startuji  begins  when  the 
kiln's  induced  fan  is  turned  on  and 
continues  until  continuous  feed  is 
introduced  into  the  kiln,  at  whic.h  time 
the  kiln  is  in  normal  ojjerating  mode. 
Shutdown  begins  when  feeil  to  the  kiln 
is  halted. 

(ihainicid  n^covary  unit  means 
combustion  units  burning  materials  to 
recover  chemical  constituents  or  to 
produce  chemical  comiiounds  where 
there  is  an  existing  commercial  market 
for  such  recovered  chemical 
constituents  or  compounds.  The 
following  seven  tyjies  ol  units  are 
considered  chemical  rei;overy  units: 


(1)  Units  hnrning  only  iinljiing  liiinors 
(i.e.,  black  liiiuor)  that  are  reclaimed  in 

a  puljiing  liipior  recovery  proce.ss  and 
reused  in  the  i)uli)ing  jirocess. 

(2)  Units  burning  only  spent  sulluric 
acid  used  to  produce  virgin  sulfuric 
acid. 

(:i)  Units  burning  only  wood  or  coal 
feedstock  for  the  produi:tion  of  charcoal. 

(4)  Units  burning  only  manufacturing 
byproduct  streams/residiui  i.ontaining 
catalvst  metals  that  are  reclaimed  and 
reiKsed  as  catalvsts  or  used  to  piodiu.e 
c.ommercial  grade  catalysts. 

(5)  Units  burning  only  coke  to 
produce  purified  carbon  monoxide  th<it 
is  used  as  an  intermediate  in  the 
product ic)n  of  other  chemical 
comijounds. 

(0)  Units  burning  only  hydrocarbon 
liquid.s  or  solids  to  produce  hydrogen, 
carbon  monoxide,  synthesis  gas.  or 
other  ga.ses  for  use  in  other 
manufacturing  processes. 

(7)  Units  burning  only  photogra])hic 
film  to  recover  silver. 
***** 

(ionunaraied  and  industriid  solid 
wasta  incinaration  (ClSWl]  unit  means 
anv  di.stinct  ojjerating  unit  of  any 
t;oinmercial  or  industrial  lacility  that 
comhusts,  or  has  coinhusted  in  the 
preceding  8  months,  any  solid  waste  as 
that  term  is  defined  in  40  CFR  l)art  241. 

If  the  oi)erating  unit  burns  materials 
other  than  traditional  fuels  as  defined  in 
§241.2  that  have  been  discarded,  and 
you  do  not  keep  and  produce  records  as 
.  recpiired  hv  00.21 7.5(v).  the  oi)erating 
'  unit  is  a  CiSWf  unit.  While  not  all 
ClSWl  units  will  include  all  of  the 
following  com])onents,  a  C.ISWI  unit 
include.s,  hut  i.s  not  limited  to,  the  .solid 
.  waste  feed  system,  grate  system,  flue  gas 
'  system,  waste  heat  recovery  e(]uii)ment, 
if  any.  and  bottom  ash  system.  The 
ClSVVl  unit  does  not  include  air 
4  pollution  control  equii)ment  or  the 

stack.  The  ClSWl  unit  boundary  starts  at 
the  solid  wa.ste  hoi)i)er  (if  api)licahle) 
n  and  extends  through  two  areas:  The 

comhustion  unit  fine  gas  system,  whic.h 
ends  immediately  alter  the  last 
combustion  chamber  or  after  the  waste 
heat  recoverv  e(}ni])ment,  if  any;  and  the 
.  comhu.stion  unit  hottom  ash  .system. 

which  ends  at  the  truck  loading  station 
1  or  similar  ecpiipinent  that  transfers  the 
ash  to  final  disposal.  The  ClSWl  unit 
includes  all  ash  handling  .sy.stems 
connected  to  the  hottom  ash  handling 
svstem. 

Contaiiunl  gasaous  inatarial  means 
I  gases  that  are  in  a  container  when  that 
container  i.s  c;omhn.sted. 

Continuous  amission  monitoring 
svst(nn  (CEMS)  means  the  total 
equiinnent  that  may  he  required  to  meet 
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the  (lata  actjuisition  and  availahilitv 
nuiuircanents  of  this  siil)i)art,  ustul  to 
sample,  condition  (if  appli(:al)le), 
analyze,  and  provide  a  record  of 
emissions. 

(Jonlimioiis  inonitoriii^  svsl(nii  ((]MS) 
iiKJans  the  total  e(|nipment,  r(H]uin;d 
under  the  emission  monitoring  s(!ctions 
in  applicable  sul)])arts.  us(;d  to  sam])le 
and  condition  (if  a])])lical)le).  to  analyze, 
and  to  |)rovide  a  ])erman(!nt  record  of 
emissions  or  ])roc(!ss  j)arameters.  A 
particulate  matter  continuous  paranuiter 
monitoring  system  (PM  (iPMSj  is  a  tv])e 
of  CMS. 

Cyclonic  burn  barrel  means  a 
combustion  device  for  waste  materials 
that  is  attached  to  a  .'i.'i  gallon,  oi)en- 
h(;ad  drum.  The  device  consists  of  a  lid. 
which  fits  onto  and  encloses  the  drum, 
and  a  blower  that  forces  combustion  air 
into  the  drum  in  a  cyclonic  manner  to 
(Mihance  the  mixing  of  waste  material 
and  air.  A  cyclonic  burn  barrel  is  not  an 
incinerator,  a  waste-burning  kiln,  an 
energy  recovery  unit  or  a  small,  remote 
incinerator  und(;r  this  suhpart. 
***** 

Dry  scral)bcr  nuriins  an  add-on  air 
])ollution  control  system  that  injects  dry 
alkaline  sorbent  (drv  injection)  or  s])rays 
an  alkaline  sorbent  (spray  dryer)  to  rcxict 
with  and  neutralize  acid  gas  in  the 
exhaust  stnjain  forming  a  dry  ])owder 
material.  Sorbent  injection  .systems  in 
fluidized  bed  boilers  and  process 
heaters  are  included  in  this  (Udinition. 

A  dry  .scrubber  is  a  dry  control  systcan. 
***** 

Energy  rccoycix  unit  nuums  a 
combustion  unit  comhu.sting  solid  waste 
(as  that  term  is  defined  by  the 
Administrator  in  40  (iFR  ])art  241)  for 
energy  recovery.  Energy  nicox'ery  units 
include  units  that  would  he  con.sidered 
boilers  and  j)roce.ss  lu!at(!r.s  if  they  did 
not  combust  solid  waste. 

Energy  recoyen'  unit  designed  to  burn 
biomass  (Biomass)  means  an  energy 
recovciry  unit  that  burns  solid  waste, 
biomass,  and  non-coal  solid  materials 
but  less  than  10  percent  ccxd.  on  a  h(!at 
input  basis  on  an  annual  average,  either 
alone  or  in  comhination  with  licpiid 
waste,  liejuid  fuel  or  gaseous  fuels. 
***** 

Eoandiy  sand  thermal  reclamation 
unit  means  a  ty])e  of  part  reclamation 
unit  that  removes  coatings  that  are  on 
foundry  sand.  A  foundry  sand  thermal 
reclamation  unit  is  not  an  incinerator,  a 
wa.st(;-hnrning  kiln,  an  energy  recovery 
unit  or  a  small,  remote  incinerator 
under  this  subpart. 

Incinerator  means  any  furnace  used  in 
the  i)r()ce.ss  of  combusting  solid  wa.ste 
(as  that  term  is  defined  by  the 
Admini.strator  in  40  CFR  part  241)  for 


the  purj)o.se  of  reducing  the  volume  of 
the  wa.ste  by  removing  combn.stil)le 
matter.  Incinerator  designs  include 
single  chamb(!r  and  two-cbaml)er. 
***** 

Load  fraction  nuxms  the  actual  heat 
input  of  an  energy  recovery  unit  divided 
by  beat  input  during  the  performance 
test  that  (!Stablish(Hl  the  minimnm 
sorbent  injection  rate  or  minimum 
activated  carbon  injection  rate. 
exi)re.ssed  as  a  fraction  (e.g.,  for  50 
])ercent  load  the  load  fraction  is  0.5). 
***** 

Modification  or  modified  CISWI  unit 
means  a  (ilSVVI  unit  that  has  been 
changed  latcir  than  August  7,  2013  and 
that  meets  one  of  two  criteria: 

(1)  The  cumnlative  cost  of  the  changes 
ov(ir  the  life  of  the  unit  exceeds  50 
percent  of  the  original  cost  of  building 
and  installing  the  CISWI  unit  (not 
including  the  cost  of  land)  updated  to 
current  costs  (current  dollars).  To 
det(;rmine  what  systems  are  within  the 
boundary  of  the  CISWI  unit  n.sed  to 
calculate  these  costs,  see  the  definition 
ofCilSWI  unit. 

(2)  Any  physical  change  in  tin;  CISWI 
unit  or  change  in  the  method  of 
o|)(!rating  it  that  increasiis  the  amount  of 
any  air  j)ollntant  emitted  for  which 
s(!ction  120  or.s(;ction  111  of  thefilean 
Air  Act  has  established  .standards. 

Municipal  solid  waste  or  municipid- 
type  solid  waste  nuxins  household, 
commercial/retail,  or  institutional 
waste.  Household  waste  includes 
material  discarded  hv  residential 
dwellings,  hotels,  motels,  and  other 
similar  permanent  or  temporary 
housing.  Conmuircial/retail  wa.ste 
includes  material  discarded  hv  stores, 
offices,  nxstaurants,  warehouses, 
nonmanufacturing  activities  at 
industrial  facilities,  and  othcir  similar 
estahli.shments  or  facilities.  Institutional 
waste  includes  materials  discarded  by 
schools,  by  hospitals  (nonmedical),  by 
nonmannfacturing  activities  at  prisons 
and  government  facilities,  and  other 
similar  ti.stahli.shments  or  facilities. 
Household,  commercial/retail,  and 
institutional  wa.ste  do(!S  include  yard 
waste  and  reduse-derived  fuel. 
Houscdioid,  commercial/retail,  and 
institutional  wa.ste  do(;.s  not  include 
used  oil;  sewage  sludge;  wood  pallets; 
construction,  renovation,  and 
demolition  wa.stes  (which  include 
railroad  ties  and  telephone  poles);  clean 
wood;  indn.strial  j)roc(;.ss  or 
manufacturing  wastes;  medical  wa.ste;  or 
motor  vehicles  (including  motor  vehicle 
parts  or  vehicle  IluflT 
***** 

Oxygen  anedyzer  system  means  all 
ecjuipment  reejuired  to  detcamine  the 


oxygen  content  of  a  gas  .str(!am  and  u.sed 
to  monitor  oxygen  in  the  boiler  or 
process  heater  flue  gas,  boiler  or  process 
heater,  firebox,  or  other  a})propriate 
location.  This  definition  incliuhis 
oxygen  trim  systians  and  certified 
oxygen  (iEMS.  The  .source  owner  or 
op(!rator  is  r(!S])onsihle  to  install, 
calibrate,  maintain,  and  opcaate  the 
oxygen  aiadyzer  systcan  in  accordance 
with  the  mannfactuna’s 
nicommendations. 

Oxygen  trim  system  means  a  systcan  of 
monitors  that  is  u.sed  to  maintain  excess 
air  at  the  dexsired  l(!vel  in  a  comhn.stion 
device.  A  typical  sy.stem  consi.sts  of  a 
tlm;  gas  oxygen  and/or  carhon  monoxide 
monitor  that  automatically  jjrovides  a 
feedback  signal  to  the  combustion  air 
controller. 

***** 

Process  change  means  any  of  the 
following  physical  or  ojierational 
changcis; 

(1)  A  physical  change  (maintenance 
activities  excluded)  to  the  CISWI  unit 
which  may  increase  the  emission  rate  of 
any  air  pollutant  to  which  a  standard 
apj)lie.s; 

(2)  An  o|)erational  change  to  the 
CISWI  unit  wh(!re  a  new  type  of  non- 
hazardous  secondary  material  is  being 
combusted; 

(3)  A  j)hy.sical  change  (maintenance 
activities  exchuhid)  to  the  air  pollution 
control  devices  u.sed  to  coinplv  with  tlu; 
(anission  limits  for  the  filSWI  unit  ((xg., 
replacing  an  electrcxstatic  pn;cipitator 
with  a  fabric  filter); 

(4)  An  operational  change  to  the  air 
pollution  control  devices  u.sckI  to 
comply  with  the  emission  limits  for  the 
affected  (3SWI  unit  (e.g.,  change  in  the 
.sorixmt  injection  rate  u.sed  for  activated 
carhon  injection). 

***** 

Haw  mill  nuians  a  hall  or  tube  mill, 
vertical  roller  mill  or  other  size 
reduction  (uiuijniKait,  that  is  not  part  of 
an  in-line  kiln/raw  mill,  u.sed  to  grind 
feed  to  the  appropriate  size.  Moisture 
may  he  added  or  nmioved  from  tin;  feed 
(hiring  the  grinding  operation,  if  the  raw 
mill  is  used  to  remove  moisture  from 
feed  materials,  it  is  also,  by  definition, 
a  raw  material  dryer.  The  raw  mill  also 
inchuhxs  the  air  sejiarator  associated 
with  the  raw  mill. 
***** 

Responsible  officied  means  one  of  the 
following; 

(1)  For  a  corjioration:  A  president, 
.secretary,  treasurer,  or  vice-pr(xsi(lent  of 
the  corporation  in  charge  of  a  principal 
husiiKxss  function,  or  any  other  per.son 
who  performs  similar  policy  or 
decision-making  functions  for  the 
corporation,  or  a  duly  authorized 
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mpresentative  ol  such  person  if  the 
repre.sentative  is  responsible  lor  the 
overall  opiaation  of  oik?  or  more 
manufacturing,  production,  or  opcaating 
facilities  applying  for  or  subject  to  a 
|)ermit  and  either: 

(1)  The  facilities  employ  more  than 
2.'i()  pia'.sons  or  have  gross  annual  sales 
(M'  ex|)enditures  exceeding  S2.1  million 
(in  .second  (piarter  lOttO  dollars):  or 

(ii)  The  delegation  of  authoritv  to 
such  representatives  is  ap])roved  in 
advance  by  the  piainitting  authority; 

(2)  For  a  partnershi})  or  sole 
proprietorsliip:  A  general  partner  or  the 
proj)rietor.  respectively: 

(3)  For  a  numicipality.  State.  Federal, 
(U'  other  i)nt)lic  agency:  Fither  a 
|)rinci])al  executive  officer  or  ranking 
elected  official.  For  the  j)urpose.s  of  this 
part,  a  princij)al  executive  officer  of  a 
Federal  agency  includes  the  chief 
executive  officer  having  responsibility 
for  the  overall  operations  of  a  principal 
geographic  unit  of  the  agency  (e.g.,  a 
Regional  Administrator  of  ERA);  or 

(4)  For  affected  facilities: 

(i)  The  designated  representative  in  .so 
far  as  actions,  .stamlards.  requirements, 
or  prohibitions  under  Title  lY  of  the 
(dean  Air  Act  or  the  regulations 
promulgat(ul  thenmnder  are  concerned: 
or 

(ii)  Tin;  designated  re])re.sentative  for 
anv  other  j)nr])ose.s  under  part  (iO. 
***** 

Snuill,  ramota  incinmator  nuians  an 
incinerator  that  combusts  solid  wa.ste 
(as  that  term  is  tlefimui  bv  tin; 
Admini.strator  in  40  C^FR  i)art  241)  and 
combusts  3  tons  per  day  or  less  solid 
waste  and  is  more  than  2.'j  miles  driving 
distance  to  the  neanist  mnnicipal  solid 
wa.ste  landfill. 


Soil  trociiiuont  unit  means  a  unit  that 
thermally  treats  ])etrolenm- 
contaminated  soils  for  the  .soh;  purpose 
of  site  remediation.  A  soil  treatment 
unit  may  be  direct-fired  or  indirect 
fired.  A  soil  treatment  unit  is  not  an 
incinerator,  a  waste-burning  kiln,  an 
energy  recovery  unit  or  a  small,  remote 
inciiKirator  under  this  snbpart. 

Solid  W’usto  means  the  term  solid 
waste  as  defined  in  40  (]FR  241.2. 

Solid  u’oslo  incinorotion  unit  imnins  a 
distinct  operating  unit  of  any  facility 
which  combusts  any  solid  waste  (as  that 
term  is  defined  by  the  Administrator  in 
40  (5FR  ])art  241)  material  from 
comimncial  or  industrial  e.stablishments 
or  the  general  |)ublic  (including  singh; 
and  multiple  residences,  hotels  and 
motels).  Such  term  does  not  include 
incinerators  or  other  units  recpiired  to 
have  a  permit  under  .section  300.'i  of  the 
Solid  Waste  Disjjosal  Act.  The  term 
"solid  waste  incineration  unit”  does  not 
include: 

(1)  Materials  recovery  faciliti(!s 
(including  ])rimarv  or  s(!condarv 
smelters)  which  combu.st  waste  for  the 
])rimary  pur|)os(!  of  recovering  metals: 

(2)  Qualifying  small  power 
])n)dnction  facilities,  as  defined  in 
section  3(17)((5)  of  tin;  Imderal  Fowt;r 
Act  (Ki  ll.S.t;.  7()‘)(1 7)((1)),  or  (lualifving 
cogemnation  facilities,  as  defined  in 
section  3(1($)(H)  of  the  Federal  Rower 
Act  (K)  II. S. (5.  7(Hi(l H)(H)),  which  burn 
homogeneous  waste  (such  as  units 
which  burn  tires  or  used  oil,  but  not 
including  refu.s(!-deriv(ul  fuel)  for  the 
])roduction  of  electric  energy  or  in  the 
case  of  (]ualifying  cogeneration  facilities 
which  burn  homogeneous  waste  for  the 
production  of  electric  energy  and  steam 
or  forms  of  u.sefnl  energy  (such  as  heat) 


which  are  u.sed  for  industrial, 
commercial,  heating  or  cooling 
])urpos(;s;  or 

(3)  Air  curtain  incinerators  provided 
that  such  incinerators  only  burn  wood 
wastes,  yard  wastes,  and  clean  lumber 
and  that  such  air  curtain  incinerators 
com])ly  with  o])acity  limitations  to  be 
established  by  the  Administrator  bv 
rule. 

Spuco  /n?a/er  means  a  unit  that  meets 
the  recpiirements  of  40  (IFR  279.23.  A 
space  luxiter  is  not  an  incinerator,  a 
waste-burning  kiln,  an  energy  recovery 
unit  or  a  small,  remote  incinerator 
under  this  subpart. 
***** 

\Vost(;-lnunin<>  kiln  means  a  kiln  that 
is  h(!ated.  in  whole  or  in  ])art,  by 
combusting  solid  waste  (as  that  term  is 
defined  by  the  Admini.strator  in  40  (IFR 
l)art  241).  Secondary  materials  used  in 
Rortland  cement  kilns  shall  not  be 
deemed  to  be  combusted  unless  tlnyv  are 
introduced  into  the  flame  zone  in  the 
hot  end  of  the  kiln  or  mixed  with  the 
))recalciner  fuel. 

***** 

■  21 .  Table  1  to  sub])art  (ICCCI  of  ])art  (K) 
is  amemhul  bv: 

■  a.  Revising  the  table  heading. 

■  1).  Revising  the  entrv  for  “(larbon 
monoxide”. 

■  c.  Revising  the  entrv  for  “Dioxin/ 
l*'uran  (toxic  (upiivalency  basis)". 

■  d.  Revising  tin?  entrv  for  “Hydrogen 
dhloride". 

■  e.  Revising  the  entry  for  “Nitrogen 
Oxides". 

■  f.  Rfivising  the  entry  for  “Sulfur 
Dioxith?". 

The  revisions  n;ad  as  follows: 


Table  1  to  Subpart  CCCC  of  Part  60— Emission  Limitations  for  CISWI  Units  for  Which  Construction  is 
Commenced  After  November  30,  1999,  But  no  Later  Than  June  4,  2010,  or  for  Which  Modification  or 
Reconstruction  is  Commenced  on  or  After  June  1,  2001,  But  no  Later  Than  August  7,  2013 


For  the  air  pollutant  '^^^'limftltion^  Using  this  averaging  time 


determining  compliance 
using  this  method 


Carbon  monoxide  ....  157  parts  per  million  by  dry 

volume. 


Dioxin/Furan  (toxic  0.41  nanograms  per  dry 
equivalency  basis).  standard  cubic  meter. 

Hydrogen  chloride  ...  62  parts  per  million  by  dry 
volume. 


3-run  average  (1  hour  minimum  sample  time  per  run) 


3-run  average  (collect  a  minimum  volume  of  4  dry  stand¬ 
ard  cubic  meters  per  run). 

3-run  average  (For  Method  26,  collect  a  minimum  volume 
of  120  lifers  per  run.  For  Method  26A,  collect  a  min¬ 
imum  volume  of  1  dry  standard  cubic  meter  per  run). 


Performance  test  (Method  10 
at  40  CFR  part  60,  appen¬ 
dix  A-4). 

Performance  test  (Method  23 
of  appendix  A-7  of  this 
part). 

Performance  test  (Method  26 
or  26A  at  40  CFR  part  60, 
appendix  A-8). 


Nitrogen  Oxides 


388  parts  per  million  by  dry 
volume. 


3-run  average  (for  Method  7E,  1  hour  minimum  sample 
time  per  run). 


Performance  test  (Method  7 
or  7E  at  40  CFR  part  60, 
appendix  A-4). 
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Table  1  to  Subpart  CCCC  of  Part  60— Emission  Limitations  for  CISWl  Units  for  Which  Construction  is 
Commenced  After  November  30,  1999,  But  no  Later  Than  June  4,  2010,  or  for  Which  Modification  or 
Reconstruction  is  Commenced  on  or  After  June  1,  2001,  But  no  Later  Than  August  7,  2013— Continued 

For  the  air  pollutant 

You  must  meet  this  emission 
limitation 

Using  this  averaging  time 

And  determining  compliance 
using  this  method 

Sulfur  Dioxide  . 

20  parts  per  million  by  dry 
volume. 

3-run  average  (For  Method  6,  collect  a  minimum  volume 
of  20  lifers  per  run.  For  Method  6C,  collect  sample  for  a 
minimum  duration  of  1  hour  per  run). 

Performance  test  (Method  6 
or  6C  at  40  CFR  part  60, 
appendix  A-4). 

3  All  emission  limitations  (except  for  opacity)  are  measured  at  7  percent  oxygen,  dry  basis  at  standard  conditions, 
b  Incorporated  by  reference,  see  §60.17. 


***** 

■  22.  Table  2  to  .sul)])art  (XXX]  of  part  80 
is  amended  by  revising  footnote  a  to 
read  as  follows: 

Table  2  to  Subpart  (^CCXl  of  Part  (iO — 
Operating  Limits  for  Wet  Scrubbers 
***** 

‘'(Calculated  each  lu)iir  as  llu;  averagt;  of  llu; 
previous  S  operating  hours. 


■  23.  Table  5  to  siibpart  (XXXC  of  |)art  80 
is  amended  by: 

■  a.  Revising  the  table  heading. 

■  1).  Revising  the  entry  for  “Carbon 
Monoxide”. 

■  c.  Revising  the  entry  for  “Dioxin/furan 
(Total  Mass  Ilasis)". 

■  d.  Revising  the  entry  for  “1  Ivdrogen 
chloride”. 


■  e.  Revising  the  entry  for  “Lead”. 

■  f.  Revising  the  entry  for  “Mercurv”. 

■  g.  Revising  the  entry  for  “Nitrogen 
Oxides”. 

■  b.  Revising  the  entry  for  "Sulfur 
dioxide”. 

■  i.  Adding  footnote  c. 

The  revisions  and  addition  read  as 
follows: 


Table  5  to  Subpart  CCCC  of  Part  60— Emission  Limitations  for  Incinerators  That  Commenced  Construction 
After  June  4,  2010,  or  That  Commenced  Reconstruction  or  Modification  After  August  7,  2013 


For  the  air  You  must  meet  this  emission 

pollutant  limitation  3 


Using  this  averaging  time 


And  determining  compliance 
using  this  method 


Carbon  monoxide  .... 

17  parts  per  million  by  dry 
volume. 

3-run  average  (1  hour  minimum  sample  time  per  run)  . 

Performance  test  (Method  10 
at  40  CFR  part  60,  appen¬ 
dix  A-4). 

Dioxin/furan  (Total 

0.58  nanograms  per  dry 

3-run  average  (collect  a  minimum  volume  of  4  dry  stand- 

Performance  test  (Method  23 

Mass  Basis). 

standard  cubic  meter'’. 

ard  cubic  meters  per  run). 

at  40  CFR  part  60,  appen¬ 
dix  A-7). 

Hydrogen  chloride  .. 

0.091  parts  per  million  by  dry 
volume. 

3-run  average  (For  Method  26,  collect  a  minimum  volume 
of  360  liters  per  run.  For  Method  26A,  collect  a  min¬ 
imum  volume  of  3  dry  standard  cubic  meters  per  run). 

Performance  test  (Method  26 
or  26A  at  40  CFR  part  60, 
appendix  A-8). 

Lead  . 

0.015  milligrams  per  dry 
standard  cubic  meter'’. 

3-run  average  (collect  a  minimum  volume  of  4  dry  stand¬ 
ard  cubic  meters  per  run). 

Performance  test  (Method  29 
of  appendix  A-8  at  40 

CFR  part  60).  Use  ICPMS 
for  the  analytical  finish. 

Mercury . 

0.00084  milligrams  per  dry 
standard  cubic  meter'’. 

3-run  average  (collect  enough  volume  to  meet  a  detection 
limit  data  quality  objective  of  0.03  ug/dry  standard  cubic 
meter). 

Performance  test  (Method  29 
or  30B  at  40  CFR  part  60, 
appendix  A-8)  or  ASTM 
D6784-02  (Reapproved 
2008).'’ 

Nitrogen  Oxides . 

23  parts  per  million  dry  vol¬ 
ume. 

3-run  average  (for  Method  7E,  1  hour  minimum  sample 
time  per  run). 

Performance  test  (Method  7 
or  7E  at  40  CFR  part  60, 
appendix  A-4). 

Sulfur  dioxide . 

1 1  parts  per  million  dry  vol¬ 
ume. 

3-run  average  (1  hour  minimum  sample  time  per  run)  . 

Performance  test  (Method  6 
or  6C  at  40  CFR  part  60, 
appendix  A-4). 

a  All  emission  limitations  are  measured  at  7  percent  oxygen,  dry  basis  at  standard  conditions.  For  dioxins/furans,  you  must  meet  either  the 
Total  Mass  Limit  or  the  toxic  equivalency  basis  limit. 

‘’Incorporated  by  reference,  see §60.17. 

‘’If  you  are  conducting  stack  tests  to  demonstrate  compliance  and  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years 
show  that  your  emissions  are  at  or  below  this  limit,  you  can  skip  testing  according  to  §60.2155  if  all  of  the  other  provisions  of  §60.2155  are  met. 
For  all  other  pollutants  that  do  not  contain  a  footnote  “c”,  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  must  show 
that  your  emissions  are  at  or  below  75  percent  of  this  limit  in  order  to  qualify  for  skip  testing. 
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■  24.  Tal)le  6  to  subpart  CXXX',  of  part  60 
is  amended  by: 

■  a.  Revising  ihetal)le  heading. 

■  b.  Revising  the  entry  for  ‘■Oadiniuin". 

■  c.  Revising  the  entry  for  “(Carbon 
monoxide”. 

■  d.  Revising  the  (mtrv  for  "Dioxin.s/ 
fnrans  (Total  Mass  Basis)”. 


■  e.  Revising  the  entry  for  “Dioxins/ 
fnrans  (toxic  equivalency  basis)”. 

■  f.  Revising  the  entry  for  “Hydrogen 
chloride”. 

■  g.  Revising  the  entry  for  “Lead”. 

■  h.  Revising  the  entry  for  “Mercurv”. 

■  i.  Revising  the  (uitry  for  “Oxides  of 
nitrogen”. 


■  ).  Revising  the  entry  for  “Particulate 
matter  (filterable)”. 

■  k.  Revising  the  entry  for  “Sulfur 
ilioxide”. 

■  1.  Adding  footnote  c. 

The  revisions  and  addition  read  as 
follows: 


Table  6  to  Subpart  CCCC  of  Part  60— Emission  Limitations  for  Energy  Recovery  Units  That  Commenced 
Construction  After  June  4,  2010,  or  That  Commenced  Reconstruction  or  Modification  After  August  7, 
2013 


You  must  meet  this  emission  limitation® 

Using  this  averaging  time 

And  determining 
compliance  using 
this  method 

Liquid/Gas 

Solids 

Cadmium  . 

0.023  milligrams  per 
dry  standard  cubic 
meter. 

Biomass — 0.0014 
milligrams  per  dry 
standard  cubic 
meter. 

Coal — 0.0095  milli¬ 
grams  per  dry 
standard  cubic 
meter. 

3-run  average  (collect  a  minimum  vol¬ 
ume  of  4  dry  standard  cubic  meters 
per  run). 

Performance  test 
(Method  29  at  40 
CFR  part  60,  ap¬ 
pendix  A-8).  Use 
ICPMS  for  the  an¬ 
alytical  finish. 

Carbon  monoxide  . 

35  parts  per  million 
dry  volume. 

Biomass — 240  parts 
per  million  dry  vol¬ 
ume. 

Coal — 95  parts  per 
million  dry  volume. 

3-run  average  (1  hour  minimum  sample 
time  per  run). 

Performance  test 
(Method  10  at  40 
CFR  part  60,  ap¬ 
pendix  A-4). 

Dioxin/furans  (Total  Mass  Basis) 

No  Total  Mass 

Basis  limit,  must 
meet  the  toxic 
equivalency  basis 
limit  below. 

Biomass — 0.52 
nanograms  per 
dry  standard  cubic 
meter.  «= 

Coal— 5.1 
nanograms  per 
dry  standard  cubic 
meter.  <= 

3-run  average  (collect  a  minimum  vol¬ 
ume  of  4  dry  standard  cubic  meters). 

Performance  test 
(Method  23  at  40 
CFR  part  60,  ap¬ 
pendix  A-7). 

Dioxins/furans  (toxic  equiva- 

0.093  nanograms 

Biomass — 0.076 

3-run  average  (collect  a  minimum  vol- 

Performance  test 

lency  basis). 

per  dry  standard 
cubic  meter.  «= 

nanograms  per 
dry  standard  cubic 
meter.  ® 

Coal— 0.075 
nanograms  per 
dry  standard  cubic 
meter.® 

ume  of  4  dry  standard  cubic  meters 
per  run). 

(Method  23  of  ap¬ 
pendix  A-7  of  this 
part). 

Hydrogen  chloride  . 

14  parts  per  million 
dry  volume. 

Biomass — 0.20 
parts  per  million 
dry  volume. 

Coal— 13  parts  per 
million  dry  volume. 

3-run  average  (For  Method  26,  collect  a 
minimum  volume  of  360  liters  per  run. 
For  Method  26A,  collect  a  minimum 
volume  of  3  dry  standard  cubic  meters 
per  run). 

Pertormance  test 
(Method  26  or 

26A  at  40  CFR 
part  60,  appendix 
A-8). 

Lead . 

0.096  milligrams  per 
dry  standard  cubic 
meter. 

Biomass — 0.014  mil¬ 
ligrams  per  dry 
standard  cubic 
meter.  ® 

Coal — 0.14  milli¬ 
grams  per  dry 
standard  cubic 
meter. 

3-run  average  (collect  a  minimum  vol¬ 
ume  of  4  dry  standard  cubic  meters 
per  run). 

Performance  test 
(Method  29  at  40 
CFR  part  60,  ap¬ 
pendix  A-8).  Use 
ICPMS  for  the  an¬ 
alytical  finish. 

Mercury . 

0.00056  milligrams 
per  dry  standard 
cubic  meter. 

Biomass — 0.0022 
milligrams  per  dry 
standard  cubic 
meter. 

Coal — 0.016  milli¬ 
grams  per  dry 
standard  cubic 
meter. 

3-run  average  (collect  enough  volume  to 
meet  an  in-stack  detection  limit  data 
quality  objective  of  0.03  ug/dscm). 

Performance  test 
(Method  29  or 
30B  at  40  CFR 
part  60,  appendix 
A-8)  or  ASTM 
D6784-02  (Re¬ 
approved  2008)b. 

Oxides  ot  nitrogen  . 

76  parts  per  million 
dry  volume. 

Biomass — 290  parts 
per  million  dry  vol¬ 
ume. 

Coal — 340  parts  per 
million  dry  volume. 

3-run  average  (for  Method  7E,  1  hour 
minimum  sample  time  per  run). 

Performance  test 
(Method  7  or  7E 
at  40  CFR  part 
60,  appendix  A- 
4). 

Federal  Register / Vol.  78,  No.  26 /Thursday,  February  7,  2013 /Rules  and  Regulations 


9193 


Table  6  to  Subpart  CCCC  of  Part  60— Emission  Limitations  for  Energy  Recovery  Units  That  Commenced 
Construction  After  June  4,  2010,  or  That  Commenced  Reconstruction  or  Modification  After  August  7, 
2013 — Continued 


For  the  air  pollutant 

You  must  meet  this  emission  limitation  “ 

Using  this  averaging  time 

And  determining 
compliance  using 
this  method 

Liquid/Gas 

Solids 

Particulate  matter  (filterable)  . 

110  milligrams  per 

Biomass — 5.1  milli- 

3-run  average  (collect  a  minimum  vol- 

Performance  test 

dry  standard  cubic 

grams  per  dry 

ume  of  1  dry  standard  cubic  meter  per 

(Method  5  or  29 

meter. 

standard  cubic 
meter. 

Coal — 160  milli¬ 
grams  per  dry 
standard  cubic 
meter. 

run). 

at  40  CFR  part 

60,  appendix  A-3 
or  appendix  A-8) 
if  the  unit  has  an 
annual  average 
heat  input  rate 
less  than  250 
MMBtu/hr;  or  PM 
CPMS  (as  speci¬ 
fied  in 

§  60.21 45(x))  if 
the  unit  has  an 
annual  average 
heat  input  rate 
equal  to  or  great¬ 
er  than  250 
MMBtu/hr. 

Sulfur  dioxide . 

720  parts  per  million 

Biomass — 7.3  parts 

3-run  average  (for  Method  6,  collect  a 

Performance  test 

dry  volume. 

per  million  dry  vol¬ 
ume. 

Coal — 650  parts  per 
million  dry  volume. 

minimum  of  60  liters,  for  Method  6C,1 
hour  minimum  sample  time  per  run). 

(Method  6  or  6C 
at  40  CFR  part 

60,  appendix  A- 
4). 

3  All  emission  limitations  are  measured  at  7  percent  oxygen,  dry  basis  at  standard  conditions.  For  dioxins/furans,  you  must  meet  either  the 
Total  Mass  Basis  limit  or  the  toxic  equivalency  basis  limit. 

‘’Incorporated  by  reference,  see §60.17. 

‘=lf  you  are  conducting  stack  tests  to  demonstrate  compliance  and  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years 
show  that  your  emissions  are  at  or  below  this  limit,  you  can  skip  testing  according  to  §60.2155  if  all  of  the  other  provisions  of  §60.2155  are  met. 
For  all  other  pollutants  that  do  not  contain  a  footnote  “c”,  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  must  show 
that  your  emissions  are  at  or  below  75  percent  of  this  limit  in  order  to  qualify  for  skip  testing. 

■  25.  Table  7  to  Sul)])art  (^C(X]  ol  ])art 
60  is  revi.sed  to  read  as  follows: 


Table  7  to  Subpart  CCCC  of  Part  60— Emission  Limitations  for  Waste-burning  Kilns  That  Commenced 
Construction  After  June  4,  2010,  or  Reconstruction  or  Modification  After  August  7,  2013 


For  the  air  pollutant 

You  must  meet  this  emission 
limitation® 

Using  this  averaging  time 

And  determining 
compliance  using 
this  method 

Cadmium  . 

0.0014  milligrams  per  dry  stand¬ 
ard  cubic  meter. 

3-run  average  (collect  a  minimum 
volume  of  4  dry  standard  cubic 
meters  per  run). 

Performance  test  (Method  29  at 
40  CFR  part  60,  appendix  A-8). 
Use  ICPMS  for  the  analytical 
finish. 

Carbon  monoxide  . 

90  (long  kilns)/190  (preheater/ 
precalciner)  parts  per  million 
dry  volume. 

3-run  average  (1  hour  minimum 
sample  time  per  run). 

Performance  test  (Method  10  at 
40  CFR  part  60,  appendix  A-4). 

Dioxins/furans  (total  mass  basis)  ... 

0.51  nanograms  per  dry  standard 
cubic  meter. 

3-run  average  (collect  a  minimum 
volume  of  4  dry  standard  cubic 
meters  per  run). 

Performance  lest  (Method  23  at 
40  CFR  part  60,  appendix  A-7). 

Dioxins/furans  (toxic  equivalency 

0.075  nanograms  per  dry  stand- 

3-run  average  (collect  a  minimum 

Performance  test  (Method  23  at 

basis). 

ard  cubic  meter. 

volume  of  4  dry  standard  cubic 
meters). 

40  CFR  part  60,  appendix  A-7). 

Hydrogen  chloride  . 

3.0  parts  per  million  dry  volume. 

3-run  average  (1  hour  minimum 
sample  time  per  run)  or  30-day 
rolling  average  if  HCI  CEMS  are 
used. 

Performance  test  (Method  321  at 
40  CFR  part  63,  appendix  A)  or 
HCI  CEMS  if  a  wet  scrubber  or 
dry  scrubber  is  not  used. 

Lead  . 

0.014  milligrams  per  dry  standard 
cubic  meter. 

3-run  average  (collect  a  minimum 
volume  of  4  dry  standard  cubic 
meters). 

Performance  lest  (Method  29  at 
40  CFR  part  60,  appendix  A-8). 
Use  ICPMS  for  the  analytical 
finish. 
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Table  7  to  Subpart  CCCC  of  Part  60— Emission  Limitations  for  Waste-burning  Kilns  That  Commenced 
Construction  After  June  4,  2010,  or  Reconstruction  or  Modification  After  August  7,  2013— Continued 


For  the  air  pollutant 

You  must  meet  this  emission 
limitation  « 

Using  this  averaging  time 

And  determining 
compliance  using 
this  method 

Mercury  . 

1 - 

0.0037  milligrams  per  dry  stand¬ 
ard  cubic  meter. 

30-day  rolling  average  . 

Mercury  CEMS  or  sorbent  trap 
monitoring  system  (perform¬ 
ance  specification  12A  or  12B, 
respectively,  of  appendix  B  of 
this  part.) 

Oxides  of  nitrogen  . 

200  parts  per  million  dry  volume  .. 

30-day  rolling  average  . 

NOx  CEMS  (performance  speci¬ 
fication  2  of  appendix  B  and 
procedure  1  of  appendix  F  of 
this  part). 

Particulate  matter  (filterable) . 

2.2  milligrams  per  dry  standard 
cubic  meter. 

30-day  rolling  average  . 

PM  CPMS  (as  specified  in 
§  60.21 45(x)). 

Sulfur  dioxide  . 

28  parts  per  million  dry  volume  .... 

30-day  rolling  average  . 

Sulfur  dioxide  CEMS  (perform¬ 
ance  specification  2  of  appen¬ 
dix  B  and  procedure  1  of  ap¬ 
pendix  F  of  this  part). 

®AII  emission  limitations  are  measured  at  7  percent  oxygen,  dry  basis  at  standard  conditions.  For  dioxins/furans,  you  must  meet  either  the 
Total  Mass  Basis  limit  or  the  toxic  equivalency  basis  limit. 

•^If  you  are  conducting  stack  tests  to  demonstrate  compliance  and  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years 
show  that  your  emissions  are  at  or  below  this  limit,  you  can  skip  testing  according  to  §60.2155  if  all  of  the  other  provisions  of  §60.2155  are  met. 
For  all  other  pollutants  that  do  not  contain  a  footnote  “b”,  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  must  show 
that  your  emissions  are  at  or  below  75  percent  of  this  limit  in  order  to  qualify  for  skip  testing. 


■  28.  Table  8  to  Sul)|)art  CCCC  r)f  jiart 
(it)  is  revised  to  read  as  follows; 

Table  8  to  Subpart  CCCC  of  Part  60— Emission  Limitations  for  Small,  Remote  Incinerators  That  Com¬ 
menced  Construction  After  June  4,  2010,  Or  That  Commenced  Reconstruction  or  Modification  After 
August  7,  2013 


i 

[ 


i 


For  the  air  pollutant 


You  must  meet  this  emission 
limitation 


Using  this  averaging  time 


And  determining 
compliance  using 
this  method 


Cadmium  . 

Carbon  monoxide . 

Dioxins/furans  (total  mass  basis)  .. 

Dioxins/furans  (toxic  equivalency 
basis). 

Fugitive  ash . 

Hydrogen  chloride  . 


Lead 


Mercury 

j 


0.67  milligrams  per  dry  standard 
cubic  meter. 

13  parts  per  million  dry  volume  .... 

1,800  nanograms  per  dry  stand¬ 
ard  cubic  meter. 

31  nanograms  per  dry  standard 
cubic  meter. 

Visible  emissions  for  no  more 
than  5  percent  of  the  hourly  ob¬ 
servation  period. 

200  parts  per  million  by  dry  vol¬ 
ume. 


2.0  milligrams  per  dry  standard 
cubic  meter. 


0.0035  milligrams  per  dry  stand¬ 
ard  cubic  meter. 


3-run  average  (collect  a  minimum 
volume  of  1  dry  standard  cubic 
meters  per  run). 

3-run  average  (1  hour  minimum 
sample  time  per  run). 

3-run  average  (collect  a  minimum 
volume  of  1  dry  standard  cubic 
meters  per  run). 

3-run  average  (collect  a  minimum 
volume  of  1  dry  standard  cubic 
meters). 

Three  1-hour  observation  periods 


3-run  average  (For  Method  26, 
collect  a  minimum  volume  of  60 
liters  per  run.  For  Method  26A, 
collect  a  minimum  volume  of  1 
dry  standard  cubic  meter  per 
run). 

3-run  average  (collect  a  minimum 
volume  of  1  dry  standard  cubic 
meters). 

3-run  average  (For  Method  29 
and  ASTM  D6784-02  (Re¬ 
approved  2008)  collect  a  min¬ 
imum  volume  of  2  dry  standard 
cubic  meters  per  run.  For  Meth¬ 
od  30B,  collect  a  minimum  vol¬ 
ume  as  specified  in  Method  30B 
at  40  CFR  part  60,  appendix  A). 


Performance  test  (Method  29  at 
40  CFR  part  60,  appendix  A-8). 

Performance  test  (Method  10  at 
40  CFR  part  60,  appendix  A-4). 

Performance  test  (Method  23  at 
40  CFR  part  60,  appendix  A-7). 

Performance  test  (Method  23  at 
40  CFR  part  60,  appendix  A-7). 

Visible  emissions  test  (Method  22 
at  40  CFR  part  60,  appendix  A- 
7). 

Performance  test  (Method  26  or 
26A  at  40  CFR  part  60,  appen¬ 
dix  A-8). 


Performance  test  (Method  29  at 
40  CFR  part  60,  appendix  A-8). 
Use  ICPMS  for  the  analytical 
finish. 

Performance  test  (Method  29  or 
30B  at  40  CFR  part  60,  appen¬ 
dix  A-8)  or  ASTM  D6784-02 
(Reapproved  2008). 
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Table  8  to  Subpart  CCCC  of  Part  60— Emission  Limitations  for  Small,  Remote  Incinerators  That  Com¬ 
menced  Construction  After  June  4,  2010,  Or  That  Commenced  Reconstruction  or  Modification  After 
August  7,  2013 — Continued 


For  the  air  pollutant 


You  must  meet  this  emission  limi¬ 
tation  ** 


Using  this  averaging  time 


And  determining 
compliance  using 
this  method 


Oxides  ot  nitrogen . 

Particulate  matter  (filterable) 

Sulfur  dioxide  . 


170  parts  per  million  dry  volume  .. 

270  milligrams  per  dry  standard 
cubic  meter. 

1.2  parts  per  million  dry  volume  ... 


3-run  average  (for  Method  7E,  1 
hour  minimum  sample  time  per 
run). 

3-run  average  (collect  a  minimum 
volume  of  1  dry  standard  cubic 
meters). 

3-run  average  (1  hour  minimum 
sample  time  per  run). 


Performance  test  (Method  7  or  7E 
at  40  CFR  part  60,  appendix  A- 
4). 

Performance  test  (Method  5  or  29 
at  40  CFR  part  60,  appendix  A- 
3  or  appendix  A-8). 

Performance  test  (Method  6  or  6c 
at  40  CFR  part  60,  appendix  A- 
4). 


^All  emission  limitations  are  measured  at  7  percent  oxygen,  dry  basis  at  standard  conditions.  For  dioxins/furans,  you  must  meet  either  the 
Total  Mass  Basis  limit  or  the  toxic  equivalency  basis  limit. 

‘’Incorporated  by  reference,  see §60.17. 


Subpart  DDDD — [Amended] 

■  27.  Section  60.2505  is  amended  l)v: 

■  a.  Revising  ])ai'agra])h  (a). 

■  1).  Revising  jiaragraph  (c). 

■  c.  Revising  j)aragra|)h  (d). 

Tlie  revisions  read  as  follows: 

§60.2505  Am  I  affected  by  this  subpart? 

(a)  If  yon  are  the  Administrator  of  an 
air  (luality  j)rogram  in  a  state  or  United 
States  protectorate  with  one  or  more 
exi.sting  (ilSVVl  units  that  meet  the 
criteria  in  paragrajhis  (h)  through  (d)  of 
tliis  section,  yon  must  submit  a  state 
])lan  to  II. S.  Environmental  Protection 
Agency  (EPA)  that  implements  the 
emission  guidelines  contained  in  this 
snhjjart. 

***** 

(c)  Yon  must  submit  a  state  jdan  that 
meets  the  requirements  of  this  suh])art 
and  contains  the  more  stringent 
emission  limit  for  the  resjjective 
pollutant  in  table  6  of  this  snhpart  or 
table  1  of  suhjjart  CCUC  of  this  part  to 
EPA  by  February  7.  2014  for 
incinerators  that  commenced 
construction  after  November  30,  1099, 
but  no  later  than  June  4,  2010,  or 
commenced  modification  or 
reconstruction  after  lime  1.  2001  but  no 
later  than  August  7,  2013. 

(d)  Yon  must  submit  a  state  ])lan  to 
EPA  that  meets  the  reiiinrements  of  this 
snbpart  and  contains  the  emi.ssion  limits 
in  tables  7  through  9  of  this  snbpart  by 
February  7,  2014,  for  UISVYl  units  other 
than  incinerator  units  that  commenced 
construction  on  or  before  June  4.  2010, 
or  commenced  modification  or 
reconstruction  after  )nne  4.  2010  but  no 
later  than  August  7.  2013. 

■  28.  Section  60.2525  is  amended  by 
revising  paragrajih  (b)  to  read  as  follows: 


§60.2525  What  if  my  state  plan  is  not 
approvable? 

***** 

(b)  If  you  do  not  submit  an  ajiprovable 
state  plan  (or  a  negative  declaration 
letter)  to  EPA  that  meets  the 
recjuirements  of  this  snb|)art  and 
contains  the  emission  limits  in  tables  6 
through  9  of  this  subiiart  for  UISVVl 
units  that  commenced  con.struction  on 
or  before  )um‘  4,  2010,  then  EPA  will 
develop  a  federal  ])lan  according  to 
§60.27  to  imjilement  the  emission 
guidelines  contained  in  this  snbpart. 
Owners  and  operators  of  UISVVl  units 
not  covered  bv  an  approved  .state  plan 
must  comply  with  the  federal  jilan.  The 
federal  plan  is  an  interim  action  and 
will  be  automatically  withdrawn  when 
your  state  plan  is  approved. 
***** 

■  29.  Section  60.2535  is  amended  by: 

■  a.  Revising  paragraph  (a)  introductory 
text. 

■  b.  Revising  jjaragrajih  (b)  introductory 
text. 

■  c.  Revising  paragrajih  (b)(1). 

The  revisions  read  as  follows: 

§  60.2535  What  compliance  schedule  must 
I  include  in  my  state  plan? 

(a)  For  UISVVl  units  in  the  incinerator 
subcategory  that  commenced 
construction  on  or  before  November  30, 
1?)99,  vour  .state  plan  must  include 
compliance  schedules  that  require 
UlSWl  units  to  achieve  final  comjiliance 
as  expeditiously  as  practicable  after 
apinoval  of  the  state  ])lan  but  not  later 
than  the  earlier  of  the  two  dates 
specified  in  jiaragraphs  (a)(1)  and  (2)  of 
this  section. 

***** 

(b)  For  UISVVl  units  in  the  incinerator 
subcategory  that  commenced 
con.struction  after  November  30.  1999, 


but  on  or  before  June  4,  2010,  and  for 
UISVVl  units  in  the  small  remote 
incinerator,  energy  recovery  unit,  and 
waste-burning  kiln  subcatiigories  that 
commenced  con.struction  before  )une4. 
2010.  your  state  plan  must  include 
compliance  .schedules  that  reipiire 
UlSWI  units  to  achieve  final  compliance 
as  expeditions! V  as  practicable  after 
ap])roval  of  the  state  plan  but  not  later 
than  the  earlier  of  the  two  dates 
s])ecified  in  paragrajihs  (b)(1)  and  (2)  of 
this  section. 

(1)  l-ebruary  7.  2018. 
***** 

■  30.  Section  60.2545  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  60.2545  Does  this  subpart  directly  affect 
CISWI  unit  owners  and  operators  in  my 
state? 

***** 

(c)  If  you  do  not  submit  an  approvable 
plan  to  im]ilement  and  enforce  the 
guidelines  contained  in  this  subjiart  by 
r’ebruarv  7,  2014,  for  UISWl  units  that 
commenced  con.struction  on  or  before 
lime  4,  2010,  EPA  will  im})lement  and 
enforce  a  federal  plan,  as  provided  in 
§60.2525,  to  ensure  that  each  unit 
within  your  .state  that  commenced 
construction  on  or  before  |ime  4,  2010, 
reaches  compliance  with  all  the 
provisions  of  this  snbpart  bv  Febniarv  7, 
2018. 

■  31 .  Section  60.2550  is  amended  by 
revising  paragra])h  (a)(1)  to  read  as 
follows: 

§60.2550  What  CISWI  units  must  I  address 
in  my  state  plan? 

(a)*  *  * 

(1)  UlSWI  units  in  your  .state  that 
commenced  con.struction  on  or  before 
)iine  4,  2010,  or  commenced 
modification  or  reconstruction  after 
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lune  4,  2010  but  no  later  than  August  7, 
2013. 

***** 

■  32.  Section  00.2555  is  ainendiul  liy: 

■  a.  Revising  paragraph  (c). 

■  1).  Revising  paragrajih  (e)(3). 

■  c.  Adding  paragraph  (e)(4). 

■  d.  Revising  paragraph  (0(3). 

■  e.  Adding  ])aragra|)li  (0(4). 

■  I.  Riivising  paragrapli  (n). 

■  g.  Adding  paragraph  (o). 

The  revisions  and  additions  read  as 
follows: 

§60.2555  What  combustion  units  are 
exempt  from  my  state  plan? 
***** 

(c)  Municipal  waste  comhustion  units. 
Incineration  units  that  are  subject  to 
suhpart  Ea  of  this  part  (Standards  of 
Performance  for  Municipal  Waste 
(Combustors):  sulijiart  Eh  of  this  part 
(Standards  of  Performance  for  Large 
Municipal  Waste  (Combustors):  snhpart 
("h  of  this  part  (Emission  (Guidelines  and 
(Compliance  Time  for  Large  Municipal 
(Coml)ustors);  AAAA  of  this  jiart 
(Standards  of  Performance  for  Small 
Municipal  Waste  (Comhustion  Units):  or 
snhpart  tlHllB  of  this  part  (Emi.ssion 
(Cnidelines  for  Small  Municipal  Waste 
(Comhustion  Units). 
***** 

(e)  *  *  * 

(3)  You  sulmiil  documentation  to  the 
Admini.strator  notifying  the  Agimc.y  that 
tlie  (pialifving  small  power  production 
facility  is  comhn.sting  homogenous 
waste. 

(4)  Yon  maintain  the  records  sjiecified 
in  §0().274l)(v). 

(f)  *  *  * 

(3)  You  suhmit  documentation  to  the 
Admini.strator  notifying  the  Agency  that 
the  qualifying  cogeneration  facility  is 
comhnsting  homogenous  wa.ste. 

(4)  You  maintain  the  records  specified 
in  §0().2740(w). 

***** 

(n)  Seu'f/ge  sludge  incineration  units. 
Incineration  units  comhnsting  sewage 
sludge  for  the  purpose  of  reducing  the 
volume  of  the  sewage  sludge  hy 
removing  comhustihle  matter  that  an; 
subject  to  snhpart  LLLL  of  this  part 
(Standards  of  Performance  for  Sewage 
Sludge  Incineration  Units)  or  suhpart 
MMMM  of  this  part  (Emission 
(Cnidelines  for  .Sewage  .Sludge 
Incineration  Units). 

(o)  Other  solid  waste  incineration 
units.  Incineration  units  that  are  subject 
to  suhpart  EfCEE  of  this  part  (Standards 
of  Performance  for  Other  Solid  Waste 
Incineration  Units)  or  suhjiart  FFFF  of 
this  jiart  (Emission  (Cnidelines  and 
(Compliance  Times  for  Other  Solid 
Waste  Incineration  Units). 


■  33.  Section  00.2075  is  amended  hy: 

■  a.  Revising  jiaragraph  (a)(2). 

■  1).  Revising  paragraph  (e). 

■  c.  Revising  paragraph  (f). 

■  d.  Redesignating  paragraph  (g)  as 
jiaragraph  (h). 

■  e.  Adding  new  paragraph  (g). 

■  f.  Adding  iiaragraph  (i). 

The  revisions  and  addition  read  as 
follows: 

§60.2675  What  operating  limits  must  I 
meet  and  by  when? 

(a)  *  *  * 

(2)  Minimum  ])res.sure  drop  across  the 
wet  particulate  matter  scrubber,  whii.h 
is  calculated  as  the  lowest  1-hour 
average  pressure  drop  across  tin;  wet 
scrubber  measured  during  the  most 
ri;cent  performance  test  demonstrating 
comjiliance  with  the  jiarticnlate  matter 
emi.ssion  limitations;  or  minimum 
amiierage  to  the  wet  .scrubber,  which  is 
calculated  as  the  lowe.st  1-hour  average 
amjierage  to  the  wet  .scrubber  measured 
during  the  most  recent  performani;e  test 
demon.strating  compliance  with  the 
particulate  matter  emission  limitations. 
***** 

(e)  If  you  u.se  activat(;d  carbon  sorbent 
injection  to  comply  with  the  emi.ssion 
limitations,  you  must  measure  the 
sorbent  flow  rate  during  the 
])erformance  testing.  The  operating  limit 
for  the  carbon  sorbent  injection  is 
calcnlated  as  the  lowe.st  1-honr  avmage 
sorbent  flow  rati;  measured  during  the 
most  recent  performance  test 
demon.strating  conqiliance  with  the 
mercury  emi.ssion  limitations.  Juir 
energy  recovery  units,  when  your  unit 
operates  at  lower  loads,  multiplv  your 
sorbent  injection  rate  by  the  load 
fraction,  as  defined  in  this  suhpart.  to 
diitermine  the  reipnred  injection  rate 
(e.g..  for  50  percent  load,  multiply  the 
injection  rate  ojierating  limit  hv  0.5). 

(0  If  you  u.se  .selective  noncatalytic 
riulucfion  to  comply  with  the  emission 
limitations,  you  must  measure  the 
charge  rate,  the  secondary  t:hamher 
temjierature  (if  ajiplicahle  to  your  UI.SWl 
unit),  and  the  reagent  flow  rate  during 
the  nitrogen  oxides  performance  testing. 
The  ojierating  limits  for  the  selective 
noncatalytic  reduction  are  calcnlated  as 
the  highest  1-honr  average  charge  rati;, 
lowest  .secondary  chamber  temperature, 
and  lowe.st  niagent  How  rate  measured 
(hiring  the  most  recent  jierlormance  test 
demon.strating  conqiliance  with  the 
nitrogen  oxides  emission  limitations. 

(g)  If  you  u.se  a  dry  .scrubber  to  conqdy 
with  the  emission  limitations,  you  must 
measure  the  injection  rale  of  each 
sorbent  dining  the  performance  testing. 
The  o|)erating  limit  for  the  injection  rate 
of  each  sorbent  is  calculated  as  the 
low(;.sl  1-hour  average  injection  rate  of 


each  sorbent  measured  during  the  most 
recent  performance  test  demonstrating 
com])liance  with  the  hydrogen  chloride 
emission  limitations.  For  energy 
recovery  units,  when  your  unit  operates 
at  lower  loads,  multiply  your  sorlient 
injection  rate  by  the  load  fraction,  as 
defined  in  this  suhpart,  to  determine  the 
reipiired  injection  rate  (e.g.,  for  50 
percent  load,  multiply  the  injection  rate 
operating  limit  by  0.5). 

(h)  If  von  do  not  use  a  wiit  scrubber, 
electrostatic  precipitator,  or  fabric  filter 
to  comply  with  the  emission  limitations, 
and  if  you  do  not  determine  coiujiliance 
with  your  particulate  matter  emission 
limitation  with  a  particulate  matter 
('.EM.S,  you  must  maintain  ojiacity  to 
le.ss  than  or  equal  to  ten  ])ercent  iqiacity 
(1-hour  block  average). 

(i)  If  you  use  a  PM  UPM.S  to 
demonstrate  compliance,  you  must 
establish  your  PM  (GPMS  operating  limit 
and  (hitermine  conqiliance  with  it 
according  to  paragrajihs  (i)(l)  through 

(5)  of  this  si!ction. 

(1)  During  the  initial  performance  test 
or  any  such  suhs(;quent  performance 
test  that  demonstrates  compliant;  with 
the  PM  limit,  record  all  hourly  average 
output  values  (milliamps)  from  the  PM 
UPM.S  for  the  periods  corresponding  to 
the  test  runs  (e.g.,  three  1-hour  average 
PM  (;PMS  output  values  for  three  1- 
hour  lest  runs). 

(1)  Your  PM  CPMS  mu.st  jirovide  a  4- 
20  milliamp  output  and  the 
establishment  of  its  relationshi])  to 
manual  reference  method  measurements 
mu.st  he  determined  in  units  of 
milliamps. 

(ii)  Your  PM  (d’MS  operating  range 
must  he  capable  of  reading  PM 
concentrations  from  zero  to  a  level 
iHlui valent  to  at  least  two  limes  your 
allowable  emission  limit.  If  your  PM 
(GPMS  is  an  auto-ranging  in.strument 
cajiahle  of  midtijile  .scales,  the  jirimary 
range  of  the  instrument  must  he  cajiahle 
of  reading  PM  concentration  from  zero 
to  a  level  (ujuivalent  to  two  limes  your 
allowable  emi.ssion  limit. 

(iii)  During  the  initial  performanci; 
t(!.st  or  any  such  suhseipient 
])erformance  te.st  that  (lemonstrales 
comjiliance  with  the  PM  limit,  record 
and  average  all  inilliamji  out])ul  valmis 
from  the  PM  CPMS  for  the  periods 
corresponding  to  the  conqiliance  lest 
runs  (e.g.,  average  all  your  PM  (3’MS 
output  values  for  three  corresjionding  2- 
hour  Method  5I  lest  runs). 

(2)  If  the  average  of  yonr  three  PM 
])erformance  te.st  runs  are  below  75%  of 
your  PM  emission  limit,  you  mu.st 
calculate  an  operating  limit  by 
establishing  a  relationship  of  PM  CPMS 
signal  to  PM  concentration  using  the  PM 
(]PMS  instrument  z(;ro,  the  average  PM 
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CPMS  values  c:c)rres])oii(ling  to  the  three 
(:om])liaiu:e  test  runs,  and  the  average 
PM  concentration  from  the  Metliod  5  or 
|)(!rlormanc(!  te.st  with  tlie  procedures  in 
[i)(l)throngli  (5)  of  tins  section. 

(i)  Determine  your  instrument  zero 
output  with  one  of  the  following 
])roc:e(lures: 

(A)  Zero  point  data  for  in-situ 
instruments  should  lx;  ohtaimxl  hy 
removing  the  instrument  from  the;  stack 
and  monitoring  ambient  air  on  a  test 
bench. 


(13)  Zero  point  data  for  (jxtractive 
instruments  should  he  obtained  by 
removing  the  extractive  probe  from  the 
stack  and  drawing  in  chxm  ambient  air. 

(Ci)  The  zero  point  can  akso  can  he 
(istahlished  obtained  by  iJerforming 
manual  reference  method  measurements 
when  the  flue  gas  is  free  of  PM 
emissions  or  contains  very  low  PM 
concentrations  (e.g..  when  vour  process 
is  not  operating,  but  the  fans  are 
operating  or  your  source  is  combusting 


?=i  t=i 


Wliero; 

X|  =  the  PM  CPMS  data  points  for  the  three 
inns  conslilnling  the  iierfonnance  test. 

Y|  =  tlie  PM  concentration  value  for  the 
lliree  runs  constituting  the  perforniance 
lest,  and 

n  =  the  nninher  of  data  points. 

(iii)  With  your  instrument  zero 
ex])res.sed  in  milliam])s,  yonr  three  run 
average  PM  (iPMS  milliamp  value,  ;md 
yonr  three  run  average  PM 
concentration  from  yonr  three 
compliance  tests,  determine  a 
relation.ship  of  Ih/Mmhtn  per  milliaiu]) 
with  (upiation  (i. 

R  =  — i-  (Eq.  6) 

iX,-z) 

Where; 

R  =  the  relative  ing/dscin  ])er  inilliainp  for 
yonr  PM  CPMS. 

Yi  =  tlie  three  run  average  ing/dscni  PM 
concentration. 

X|  =  the  three  run  average  inillianiji  onlpiit 
from  yon  PM  (iPMS.  and 

z  =  the  inilliain]]  ecpiivalenl  of  vour 

instrument  zero  determined  from  (2)(i). 


(iv)  Determine  your  source  sjiecific 
3()-day  rolling  average  operating  limit 
using  the  mg/dsem  per  milliamp  value 
from  lupiation  8  in  erpiation  7.  below. 
This  sets  yonr  operating  limit  at  the  PM 
(iPMS  output  value  corresponding  to 
75%  of  vour  emi.ssion  limit. 


^  0.75(0 

Where: 


(Eq.  7) 


Oi  =  the  operating  limit  for  yonr  PM  (iPMS 
on  a  3()-day  rolling  average,  in 
milliainjis. 

L  =  your  source  emission  limit  exjiressed 
in  Ih/Mmhtn. 

z  =  your  instrument  zero  in  milliamiis. 
determined  from  (2)(a).  and 


R  =  the  relative  mg/dsem  jier  milliam|)  for 
your  PM  CPMS.  from  Ecjuation  3. 

(.3)  If  the  average  of  your  three  PM 
compliance  test  rims  is  at  or  above  7.'i% 
of  yonr  PM  emission  limit  yon  mn.st 
determine  your  operating  limit  by 
averaging  the  PM  (iPMS  milliamp 
ontjint  corresponding  to  vour  three  PM 
lieriormance  test  rims  that  demonstrate 
com])liance  with  the  emission  limit 
using  eijiiation  8  and  yon  must  submit 
all  comiiliance  te.st  and  PM  CPMS  data 
according  to  the  reporting  re(|iiirenients 
in  paragraph  (i)(5)  of  this  section. 


n 


i  =  l 


Where: 

X|  =  the  PM  (iPMS  data  |)oinls  for  all  runs 

n  =  the  nninher  of  data  points,  and 

(3h  =  yonr  site  sjiecific  o])eraling  limit,  in 
milliani])s. 

(4)  To  (kitermine  continuous 
com])liance,  you  nui.st  record  the  PM 
CPMS  output  data  for  all  periods  when 
the  ])roce.ss  is  operating  and  the  PM 
CPMS  is  not  ont-of-control.  You  must 
demon.strate  continuous  compliance  hv 
using  all  qualitv-assured  hourlv  average 
data  collected  by  the  PM  CPMS  for  all 
operating  hours  to  calculate  the 
arithmetic  average  operating  ])arameter 
in  units  of  the  ojierating  limit  (e.g., 
milliamps,  PM  concentration,  raw  data 
signal)  on  a  3()-day  rolling  average  basis. 

(.h)  For  PM  performance  test  rejiorts 
used  to  set  a  PM  CPMS  ojKirating  limit, 
the  electronic  suhmi.ssion  of  the  test 
report  must  also  include  the  make  and 
model  of  the  PM  CPMS  instrument, 
serial  number  of  the  instrument, 
analytical  principle  of  the  instrument 
(e.g.,  beta  attenuation),  span  of  the 
instruments  ])rimarv  analytical  range. 


only  natural  gas)  and  plotting  these  with 
the  compliance  data  to  find  the  zero 
intercept. 

(D)  If  none  of  the  .steps  in  paragraphs 
(i)(2)(i)  through  (iv)  of  this  section  are 
))ossil)le,  you  must  use  a  zero  out]mt 
value  jirovided  hy  the  manufacturer. 

(ii)  Determine  yonr  PM  (iPMS 
instrument  average  in  milliamjis.  and 
the  average  of  your  corresjxmding  three 
PM  compliance  te.st  runs,  using 
ecpiation  .'3. 


5) 


milliamp  value  eepiivalent  to  the 
instrument  zero  output,  techniijue  by 
which  this  zero  value  was  determined, 
and  the  average  milliamp  signals 
corresponding  to  each  PM  compliance 
test  run. 

■  34.  Section  ()().288()  is  amended  hy 
revising  the  section  heading  and 
paragra])h  (a)  introductory  text  to  read 
as  follows: 

§60.2680  What  if  I  do  not  use  a  wet 
scrubber,  fabric  filter,  activated  carbon 
injection,  selective  noncatalytic  reduction, 
an  electrostatic  precipitator,  or  a  dry 
scrubber  to  comply  with  the  emission 
limitations? 

(a)  If  you  use  an  air  pollution  control 
device  other  than  a  wet  scrubber, 
activated  carbon  injection,  .selective 
noncatalytic  reduction,  fabric  filter,  an 
electrostatic  precijiitator.  ora  dry 
scrubber  or  limit  emissions  in  some 
other  manner,  including  mass  balances, 
to  comjilv  with  the  emission  limitations 
under  §  (i().2(i7().  you  must  petition  the 
EPA  7\dministrator  for  specific 
operating  limits  to  be  e.stablished  during 
the  initial  performance  te.st  and 
continuously  monitored  thereafter.  You 
mn.st  submit  the  petition  at  lea.st  sixty 
(lavs  before  the  performance  test  is 
.scheduled  to  begin.  Your  petition  must 
include  the  five  items  listed  in 
paragraphs  (a)(  1)  through  (.5)  of  this 
section. 

***** 

■  3.'j.  Section  (i().2(i8.'5  is  revi.sed  to  read 
as  follows; 

§  60.2685  Affirmative  Defense  for  Violation 
of  Emission  Standards  During  Malfunction. 

In  response  to  an  action  to  enforce  the 
standards  set  forth  in  paragraph 
§80.2870  yon  may  assert  an  affirmative 
defense  to  a  claim  for  civil  penalties  for 
violations  of  such  standards  that  are 
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caused  by  malfunction,  as  (hdlned  at  40 
(',FR  ()0.2.  Ap])r()|)riate  penalties  may  Im; 
ass(!.sse(l  if  yon  fail  to  meet  vour  burden 
of  proving  all  of  the  recpiirements  in  the 
affirmative  defensi?.  Tlu;  affirmative 
defense  shall  not  be  available  for  claims 
for  injunctive  relief. 

(a)  Assurlion  ol  (tlfirnuiliva  dclhnso. 

To  establish  the  affirmative  deten.se  in 
any  action  to  enforce  .such  a  standard. 
yt)n  must  timely  meet  the  reporting 
r(!(|uirements  in  paragraj)h  (b)  of  this 
.section,  and  must  prove  bv  a 
prej)onderance  of  evidence  that: 

( 1 )  The  violation: 

(1)  Was  caused  by  a  sudden. 
infre(]uent.  and  unavoidable  failure  of 
air  ])ollution  t;ontrol  ecpujjment.  jirocess 
(Hpii])ment.  or  a  process  to  opcuate  in  a 
normal  or  usual  manner:  and 

(ii)  C-onld  not  have  been  prevented 
through  careful  planning,  proper  design 
or  better  oj)eration  and  maintenance; 
practices:  and 

(iii)  Did  not  stem  from  any  activity  or 
event  that  could  have  been  fore.s(;en  and 
avoid(;d.  or  planned  for;  and 

(iv)  Was  not  part  of  a  recurring  i)attern 
indicative  of  inadeepiate  design, 
operation,  or  maintenance;  and 

(2)  R(;])airs  wen;  made  as 
expeditiously  as  ])ossible  wh(;n  a 
violation  occurr(;d.  Off-shift  and 
ov(;rtime  tabor  w(;r(;  used,  to  the  ext(;nt 
practicable  to  make;  th(;se  n;pairs;  and 

(8)  The  fre(pi(;ncy.  amount  and 
duration  of  the  violation  (including  any 
bypass)  were  minimized  to  the 
maximum  extent  practic:able;  and 

(4)  If  the  violation  resulted  from  a 
bypass  of  control  (;(iuipment  or  a 
pr(K:e.ss.  then  the  bypass  was 
unavoidable  to  prevent  lo.ss  of  life, 
p(;rsonal  injury,  or  seven;  property 
damage:  and 

(.1)  All  ])ossible  stej)s  wen;  taken  to 
minimize  the  impact  of  the  violation  on 
ambient  air  (piality.  the  environment, 
and  human  health;  and 

((i)  All  emissions  monitoring  and 
control  systems  were  kept  in  oj)eration 
if  at  all  possible,  consistent  with  safetv 
and  good  air  pollution  control  practices; 
and 

(7)  All  of  the;  actions  in  response  to 
the  violation  were  documented  hy 
|)roperly  sign(;d.  contemj)oraneous 
oj)erating  logs:  and 

(8)  At  all  times,  the  affected  (d.SWI 
unit  was  operated  in  a  manner 
consistent  with  good  j)ractices  for 
minimizing  emissions:  and 

(9)  A  written  root  can.se  analysis  has 
b(;(;n  prepared,  the  pur])ose  of  which  is 
to  determine,  correct,  and  eliminate  the 
primary  can.ses  of  the  malfunction  and 
the  violation  resulting  from  the 
malfunction  ev(;nt  at  issue.  The  analysis 
shall  also  specify,  using  best  monitoring 


methods  and  engin(;(;ring  judgment,  tlu; 
amount  of  any  emissions  that  w(;re  the 
result  of  the  malfunction. 

(b)  liaport.  The  owner  or  o|)(;rator 
s(;eking  to  assert  an  affirmative  delen.se 
shall  submit  a  written  report  to  tlu; 
Administrator  with  all  nece.ssarv 
supporting  docuimaitation,  that  it  has 
m(;t  tlu;  r(;(]uir(;m(;nts  .set  forth  in 
paragraph  (a)  of  this  .section.  'I’his 
affirmative  defen.se  re|)ort  shall  bt; 
included  in  tin;  first  p(;riodic 
compliance,  deviation  r(;i)ort  or  (;xces.s 
(;mi.s.sion  report  otherwise;  r(;(iuir(;d  after 
the  initial  occurrence  of  the  violation  of 
the  relevant  staiulard  (which  may  he  the 
(;nd  of  any  applicable  averaging  period). 
If  such  compliance,  deviation  rejjort  or 
(;xce.s.s  emi.ssion  report  is  due  less  than 
4.1  elays  after  the  initial  occurrence  of 
the  violation,  the  affirmative  defense 
rejjort  may  be  included  in  tlu;  .s(;cond 
compliance,  deviation  report  or  exce.ss 
(;mission  report  due  after  the  initial 
occurrence  of  tlu;  violation  of  tlu; 
r(;levant  standard. 

■  8(i.  Section  (>().2(>t)()  is  amended  hy: 

■  a.  Revising  paragraph  (g)  introductory 
ti;xt. 

■  h.  Red(;.signating  paragraphs  (g)(2)  and 
(8)  as  paragraphs  (g)(8)  and  (4), 
r(;si)(;ctively. 

■  c.  Revising  newly  d(;.signat(;d 
|)aragraph.s  (g)(8)  and  (4). 


§60.2690  How  do  I  conduct  the  initial  and 
annual  performance  test? 

***** 

(g)  You  mu.st  determine  dioxins/ 
furans  toxic  equivalency  bv  following 
the  procedures  in  j)aragraphs  (g)(1) 
through  (4)  of  this  section. 
***** 

(2)  Quantify  isomers  meeting 
identification  criteria  2,  8,  4,  and  .1  in 
Section  .1.8.2.,')  of  Method  28,  regardless 
of  whether  the  isomers  meet 
identification  criteria  1  and  7.  Yf)u  must 
(juantify  the  isomers  p(;r  Section  9.0  of 
Method  28.  (Note:  You  may  reanalyze 
the  sample  alitpiot  or  sj)lit  to  reduce  tlu; 
number  of  i.somers  not  meeting 
identification  criteria  1  or  7  of  Section 
1.8. 2.1.) 

(8)  lu)!' (;ach  dioxin/fnran  (t(;tra- 
through  octa-chlorinated)  isomer 
nu;asur(;d  in  accordance  with  j)aragrajjh 
(g)(1)  and  (2)  of  this  section,  multiply 
the  isomer  concentration  by  its 
corres))onding  toxic  ecjuivalencv  factor 
sj)eciru;d  in  table  4  of  this  sub])art. 

(4)  Sum  the  ])roducts  calculated  in 
accordance  with  paragraj)h  (g)(8)  of  this 
section  to  obtain  the  total  concentration 


of  dioxins/fnrans  emitted  in  terms  of 
toxic  (;quival(;ncy. 
***** 

(j)  You  must  d(;termine  dioxins/furans 
total  mass  basis  by  following  tlu; 
procedur(;.s  in  ])aragraph.s  (j)(l)  through 
(8)  of  this  section. 

(1)  M(;asure  the  concentration  of  (;ach 
dioxin/furan  tetra-  through  octa- 
chlorinat(;d  isomer  emitt(;d  using  RPA 
Method  28  at  40  (IFR  ])art  (it).  ai)])endix 
A-7. 

(2)  Quantify  isomers  nu;eting 
identification  criteria  2,  8,  4,  and  1  in 
Section  1.8.2. 1  of  Method  28.  regardl(;s.s 
of  whether  the  i.somers  meet 
identification  criteria  1  and  7.  You  mu.st 
(juantify  the  isomers  per  Section  9.0  of 
Methocl  28.  (Note:  You  may  r(;analvze 
the  .sami)le  ali(]uot  or  split  to  reduce  tlu; 
numh(;r  of  isonu;r.s  not  meeting 
id(;ntification  criteria  1  or  7  of  Section 
I.8.2.I.) 

(8)  .Sum  the  ejuantities  measured  in 
accordance  with  paragraphs  (j)(l)  and 
(2)  of  this  section  to  obtain  tlu;  total 
conc(;ntration  of  dioxins/furans  emitt(;d 
in  terms  of  total  mass  basis. 

■  87. .Section  00.2710  is  revi.sed  to  read 
as  follows: 

■  a.  Revising  j)aragraph  (a)(0). 

■  b.  Revising  ])aragraphs  (b)  through  (d). 

■  c.  R(;vi.sing  paragraph  (1]. 

■  d.  R(;vising  paragra])h.s  (g) 
introductory  text  and  (g)(1). 

■  e.  Revising  ])aragra])h.s  (h)  and  (i). 

■  f.  R(;vi.sing  paragraphs  (j)  introductory 
text.  (j)(l).  and  (j)(8). 

■  j.  Revising  i)aragraph  (1)  introductory 
text. 

■  k.  Revising  paragra])h  (m)(2). 

■  1.  Revising  jjaragraph  (n)(4). 

■  m.  Revising  ])aragraph  (o). 

■  n.  Revising  ])aragraph  (r)(l). 

■  o.  Revising  j)aragraphs  (s) 
introductory  text.  (s)(l)  introductory 
text,  and  (s)(2). 

■  p.  Revising  paragra])h  (t)  introductorv 
text.  (t)(l)  introductorv  text,  and  (t)(2). 

■  (j.  Revising  paragraphs  (u)(l)  and 
(u)(2). 

■  r.  Revising  ])aragraphs  (w) 
introductorv  paragraph,  (w)(l),  (w)(2), 
and  (w)(8). 

■  s.  Adding  ])aragraph  (x). 

The  revisions  aiul  addition  read  as 
follows: 

§  60.2710  How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations  and  the  operating  limits? 

(a)  *  *  * 

(())  All  monitoring  systems  necessary 
for  comjjliance  with  any  newlv 
aj)plicable  monitoring  reepurements 
which  apj)ly  as  a  result  of  the  cessation 
or  commencement  or  recommencement 
of  combu.sting  solid  waste  must  be 
installed  and  operational  as  of  the 


■  d.  Adding  new  paragraph  (g)(2). 

■  e.  Adding  paragraph  (j). 

riu;  revisions  and  additions  r(;ad  as 
follows: 
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ofiective  date  of  th(!  waste-to-fiiel,  or 
fiiel-to-\va.st(;  .switch.  All  calibration  and 
drift  checks  must  he  performed  as  of  the 
effective  date  of  the  waste-to-fnel,  or 
fuel-to-waste  switch.  Relative  accnracv 
t(;sts  innst  be  performed  as  of  the 
p(;rforinance  test  deadline  for  FM  (IFMS 
(if  FM  (IFMS  are  electcal  to  demonstrate 
continuous  compliance  with  the 
|)articnlate  matter  mnission  limits). 
Relativ(!  accuracy  testing  for  other 
(IFM.S  ikmkI  not  he  re])eated  if  that 
t(!.sting  was  ])r(!vionsly  performed 
consistent  with  section  112  monitoring 
re(|nin!ments  or  monitoring 
r(!(]nirements  under  this  snbpart. 

(h)  You  must  conduct  an  annual 
p(!rformance  lest  for  the  ])ollutant.s 
list(!d  in  table  2  of  this  sub])art  c)r  tables 
8  through  9  of  this  snb])art  and  opacity 
for  each  (llSWl  unit  as  recpiinul  under 
§80. 2890.  The  annual  performance  test 
mu.st  be  conducttul  using  the  test 
methods  li.sted  in  table  2  of  this  snbpart 
or  tables  8  through  9  of  this  sub])art  and 
the  ])rocedures  in  §80.2890.  ()pac;itv 
must  he  measurecl  using  EFA  Reference 
Method  9  at  40  CFR  ])art  80.  Annual 
performance  te.sts  an;  not  recpured  if  yon 
use  CIFMS  or  continuous  oi)acity 
monitoring  systems  to  d(;termine 
com|)hance. 

(c)  You  must  continuously  monitor 
the  operating  parameters  specified  in 
§80.287.')  or  e.stahhsh(;d  under  §80.2880 
and  as  sjjecified  in  §80.273.').  Operation 
above  the  estahli.shed  maximum  or 
h{;low  the  established  minimum 
o])erating  limits  constitutes  a  deviation 
from  the  established  operating  limits. 
Thr(;e-hour  block  average  values  are 
used  to  determine  compliance  (exce])t 
for  haghou.se  leak  det(;ction  system 
alarms)  unless  a  different  averaging 
period  is  established  under  §80.2880  or. 
for  energy  rec;overv  units,  where  the 
averaging  time  for  each  ojjerating 
j)arameter  is  a  30-day  rolling,  calculated 
(;ach  hour  as  tin;  average  of  tin;  ])reviou,s 
720  operating  hours.  Operation  above 
the  established  maximum,  below  the 
established  minimum,  or  outside  the 
allowable  range  of  the  operating  limits 
specified  in  paragra])h  (a)  of  this  section 
constitutes  a  deviation  from  your 
operating  limits  established  under  this 
snbpart,  excej)t  during  ])erformanc:e 
tests  conducted  to  determine 
comj)hanc:e  with  the  emission  and 
operating  limits  or  to  establish  new 
operating  limits.  Operating  limits  are 
confirmed  or  reestablished  during 
p(;rformance  te.sts. 

(d)  You  mu.st  burn  only  the  same 
types  of  waste  and  fuels  used  to 
establish  subcategory  ap])hcabihty  (for 


FRlls)  and  o])erating  limits  during  the 
performance  t(;st. 

***** 

(1]  For  energy  recovery  units,  you 
must  conduct  an  annual  |)eriormance 
t(;st  for  o|)acity  using  EFA  Reterence 
Method  9  at  48  Of'R  |)art  80  (except 
where  ])articulate  matter  continuous 
monitoring  system  or  continuous 
parameter  mointoring  systems  an;  used) 
and  the  ])ollutant.s  li.sted  in  table  7  of 
this  snbpart. 

(g)  For  facilities  using  a  OEMS  to 
demon.strate  compliance  with  the 
carbon  monoxide  (;mi.s.sion  limit, 
comjjliance  with  the  carbon  monoxide 
emission  limit  may  be  demonstrated  bv 
using  the  OEMS  according  to  the 
following  reciuirements: 

(1)  You  must  measure  emissions 
according  to  §80.13  to  calculate  1-hour 
arithmetic  averag(;s.  corrected  to  7 
percent  oxygen.  OEMS  data  during 
start u])  and  shutdown,  as  defined  in  this 
subj)art,  are  not  corrected  to  7  percent 
oxygen,  and  are  measured  at  stack 
oxygen  content.  You  mu.st  demon.strate 
initial  compliance  with  the  carbon 
monoxide  emi.ssions  limit  using  a  30- 
day  rolling  average  of  the  1-hour 
arithmetic  av(;rag(;  emission 
concentrations,  including  OEMS  data 
during  startiij)  and  shutdown  as  defined 
in  this  suh|)art.  calculal(;d  using 
fkpiation  19-19  in  .section  12.4.1  of  EFA 
Refer(;nce  Method  19  at  40  OFR  part  (iO. 
ap|)endix  A-7. 

***** 

(h)  Ooal  and  litiuid/gas  energy 
recov(;rv  innts  with  annual  average  heat 
input  rates  greater  than  2.')0  MM13tu/hr 
may  elect  to  demon.strate  continuous 
com])hance  with  the  ])articulate  matter 
emi.ssions  limit  using  a  particulate 
matter  OEMS  according  to  the 
l)rocedure.s  in  §80.2730(n)  instead  of 
the  continuous  parameter  monitoring 
sy.stem  sjjecified  in  §  80.2710(i).  Ooal 
and  liquid/gas  energy  recovery  units 
with  annual  average  heat  input  rates 
less  than  2.')0  MMBtu/hr.  incinerators, 
and  small  remote  incinerators  may  akso 
elect  to  demonstrate  compliance  using  a 
l)articulate  matter  OEMS  according  to 
the  procedures  in  §80.2730(n)  instead 
of  particidate  matter  testing  with  EFA 
Method  .')  at  40  OFR  part  80,  apj)endix 
A— 3  and,  if  applicable;,  the  continnous 
opacity  monitoring  n;(juirement.s  in 
paragra])h  (i)  of  this  .s(;ction. 

(i)  For  (;nergy  recovery  units  with 
annual  average  heat  input  rates  gr(;ater 
than  or  eepial  to  10  MMBTlJ/hour  hut 
less  than  2.')0  MMBtu/hr  you  mu.st 
install,  operate,  certify  and  maintain  a 
continuous  opacity  monitoring  system 
(OOMS)  according  to  the  ])rot:edures  in 
§80.2730. 


(j)  For  waste-burning  kilns,  you  must 
conduct  an  annual  performance  test  for 
the  pollutants  (except  mercury  and 
particulate  matter,  and  hydrogen 
chloride  if  no  acid  gas  wet  scrubber  is 
u.s(;d)  listed  in  table  8  of  this  snbpart.  If 
your  waste-burning  kiln  is  not  ecpiipped 
with  a  wet  .scruhh(;r  or  drv  scrubber,  von 
mu.st  d(;termine  compliance  with  tin; 
hvdrog(;n  chlorich;  emi.ssion  limit  using 
a  (;EM.S  as  specified  in  §80.2730.  You 
mu.st  determine  compliance  with 
j)articulat(;  matter  using  (d’MS.  You 
mu.st  determine  compliance  with  the 
merenrv  emissions  limit  using  a 
mercury  (dilMS  according  to  the 
following  reciuirements: 

(1)  Ojjerate  a  (]EMS  in  accordance 
with  performance  specification  12A  at 
40  CFR  part  80.  a])pendix  B  or  a  sorbent 
trap  based  integrated  monitor  in 
accordance  with  performance 
s})ecification  12B  at  40  (]FR  ))art  80, 
ap|)endix  B.  The  duration  of  the 
jjerformance  test  must  he  a  calendar 
month.  For  each  calendar  month  in 
which  the  waste-burning  kiln  o])erate.s, 
hourly  mercury  concentration  data  and 
stack  gas  volumetric  flow  rate  data  must 
he  ohtain(;d.  You  mu.st  demonstrate 
compliance  with  the  merenrv  emissions 
limit  using  a  30-dav  rolling  average  of 
the.se  1-hour  mercury  concentrations, 
including  CdilMS  data  during  startup  and 
shutdown  as  defined  in  this  suhpart, 
calculated  using  I’kpialion  19-19  in 
.section  12.4.1  of  EFA  Reference  Method 
19  at  40  CFR  ])art  80.  appendix  A— 7  of 
this  part.  CEM.S  data  during  startup  and 
shutdown,  as  defined  in  this  suhpart, 
are  not  corrected  to  7  percent  oxygen, 
and  are  measured  at  stack  oxygen 
content. 

***** 

(3)  The  owner  or  o])erator  of  a  waste- 
burning  kiln  must  demon.strate  initial 
compliance  by  operating  a  mercury 
CEMS  whih;  the  raw  mill  of  the  in-line 
kiln/raw  mill  is  o])eraling  under  normal 
conditions  and  including  at  least  one 
p(;riod  when  the  raw  mill  is  off. 
***** 

(1)  For  eat:h  (]MS  recpiired  in  this 
.section,  you  mu.st  develop  and  submit  to 
the  EFA  Administrator  for  aj)proval  a 
site-specific  monitoring  plan  ac:cording 
to  the  reciuirements  of  this  |)aragraph  (1) 
that  addresses  ])aragra])h.s  (l)(l)(i) 
through  (vi)  of  this  section. 
***** 

(m)  *  *  * 

(2)  Use  a  how  sen.sor  with  a 
measurianent  sensitivity  at  full  .scale  of 
no  greater  than  2  percent. 
***** 

(n)  *  *  * 

(4)  Ferform  checks  at  the  ir(;ciuency 
outlined  in  your  site-specific  monitoring 
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plan  to  ensure  jiressiire  ineasunMiients 
are  not  obstructed  (e.g..  check  for 
pressure  tap  pluggage  daily). 
***** 

(o)  If  you  liave  au  operating  limit  that 
r(‘(]uires  a  j)H  mouitoriug  svstcuu.  vou 
must  meet  the  nKiuiremeuts  in 
paragraphs  (1)  and  (o)(l)  through  (4)  of 
this  section. 

(1)  Install  the  j)ll  seu.sor  in  a  position 
that  provides  a  repre.sentative 
measimmient  of  scrnhh(>r  efllnent  pM. 

(2)  Ensure  the  sample  is  properly 
mixcul  and  repre.sentative  of  the  Huid  to 
1m!  measured. 

(3)  Conduct  a  performance  evaluation 
of  the  pH  monitoring  .system  in 
accordance  with  your  monitoring  plan 
at  least  once  (!ach  process  operating  day. 

(4)  Conduct  a  j)erformance  evaluation 
(including  a  two-j)oint  calibration  with 
one  ol  the  two  buffer  solutions  having 

a  pH  within  1  of  the  pH  of  the  operating 
limit)  of  the  pH  monitoring  system  in 
accordance  with  your  monitoring  plan 
at  the  time  of  eacli  j)erformance  test  but 
no  less  fre(|uently  than  cpiarterlv. 
***** 

(r)  *  *  * 

(1)  Install  a  hag  leak  detection 
sen.sor(s)  in  a  ])osition(s)  that  will  he 
repriisentative  of  the  relative  or  absolute! 
particulate  matt(!r  loadings  for  each 
exhan.st  stack,  roof  vent,  or 
compartment  (e.g.,  fora  positive 
l)r(!.ssnre  fabric  filter)  of  the  fabric  filter. 
***** 

(s)  For  facilities  using  a  CFMS  to 
demonstrate  compliance  with  the  snlfnr 
dioxide  emi.ssion  limit,  compliance  with 
the  sulfur  dioxide  iMuission  limit  may  h(! 
dciinonstrated  by  using  the  CFMS 
specified  in  §(i0.273()  to  measure  sulfur 
dioxide.  (^EMS  data  during  startujj  and 
shutdown,  as  deifined  in  this  suhj)art. 
an!  not  correct(!d  to  7  ])(!rc(!nt  oxvgi!n, 
and  an!  imiasurcHl  at  stack  oxygen 
content.  You  mn.st  calculate  a  .3()-day 
rolling  average  of  the  1-hour  arithm(!tic 
average  emission  concentrations, 
inclmling  (]EMS  data  during  .startup  and 
shutdown  as  d(!fin(!d  in  this  snhpart. 
using  Ecpiation  19-19  in  .section  12.4.1 
of  liiPA  Reference!  Method  1‘)  at  40  HER 
part  00.  apj)(!ndix  A-7.  The  sulfur 
dioxide  (^liM.S  mn.st  h(!  operated 
according  to  piM'formance  .sp(!cification 

2  in  a])pendix  H  of  this  part  and  mn.st 
lollow  the  proc(!dnr(!.s  and  methods 
sp(!cified  in  this  paragra|)h(s).  For 
sources  that  have!  ae:tnal  inleU  e!mi.ssie)ns 
leiss  than  100  parts  pe!r  millie)n  elrv 
veehime.  the  relative  ae;e:nrae;v  e:rite!rie)n 
fe)r  inle!t  sidfnr  elioxiele  CEMS  she)idel  he! 
ne)  gre!ate!r  than  20  j)e!re:e!nt  e)f  the  meean 
value!  e)f  the  re!fe!re!ne:e  methoel  test  elata 
in  teerms  of  the  units  e)f  the!  emi.s.sie)n 
.stanelarel,  eer  .'1  parts  per  millie)n  elrv 


veelnme  ahse)lute  value  e)f  the  inenm 
eliffe!re!ne:e!  he!twee!n  the  re!fe!re!ne:e! 
methoel  anel  the  GEMS.  whiedieveM-  is 
gre!ate!r. 

(1)  During  exiedi  relative  ae:e:nrae:v  test 
run  e)f  the  C^EMS  re!einire!el  hv 
])e!rfe)rmane;e!  spe!e:ifie;atie)n  2  in  appendix 
11  e)f  this  part,  e;e)lle!e:t  snlfnr  dieexiele  anel 
e)xygen  (eer  e;arhe)n  elieexiele)  elata 
e:e)ne:nrre!ntly  (eer  within  a  .30-  to  00- 
minnte  periejel)  with  heeth  the  Gl-^MS  anel 
the  teist  metheeels  speHafieul  in  paragraphs 
(.s)(l)(i)  anel  (ii)  e)f  this  .se!e:tie)n. 
***** 

(2)  The  span  value  e)f  the  (^EMS  at  the 
inlet  te)  the  suHur  elieexiele  e:e)ntre)l  ele!vie:e 
must  he  125  pe!re:e!nl  e)f  the  maximum 
ee.stimateel  he)urly  peetential  sidfnr 
elioxiele  emissieens  e)f  the  unit  suhjee:t  to 
this  ride.  The  .s])an  value  of  the  GEMS 

at  the  e)utle!t  of  the  sulfur  elioxiele 
exmtrol  eleviex!  must  he  50  jH)re;e!nt  of  the 
maximum  estimateel  hemrly  pote!ntial 
sulfur  elieixiele  emissions  eif  the  emit 
.suhje!e:t  tei  this  rule. 
***** 

(t)  l-’eir  fae;ilitie!.s  using  a  GEMS  tei 
elemon.strate  i:ontinuou.s  e:ompliane:e! 
with  the!  nitreigen  e)xiele!s  eanissiem  limit. 
e;ompliane:e!  with  the  nitre)ge!n  oxiile!.s 
emissiem  limit  maybe!  ele!memstrate!el  hv 
using  the  GEMS  speudfied  in  4?  00.2730 
to  me!a.snre!  nitreigem  e)xiile!s.  (d-lMS  elata 
during  startup  anel  shntelown.  as 
defineul  in  this  snhpart,  are  not 
exirreudeel  to  7  j)e!re:ent  oxygen,  anel  are 
menisureel  at  .stae;k  eixygen  e:onte!nt.  Yon 
must  e:ale:ulate  a  30-elay  reilling  average 
eif  the  1-hour  arithmetie:  aveMage 
emi.ssion  e:e)ne;e!ntration  using  Eepiatiem 
19-19  in  seudiem  12.4.1  of  EFA 
Re!fe!re!ne;e!  Methoel  15)  at  40  GFR  part  00. 
appemelix  A— 7.  The  nitreigen  eixieles 
(3!]MS  mn.st  he  eijierateel  ace.eireling  to 
])erlormani:e  spei;ifie:ation  2  in  ajipenelix 
h  of  this  part  anel  must  feillow  the 
proe:e!elnree.s  anel  metheiels  speiedfieiel  in 
liaragrajihs  (t)(l)  through  (t)(5)  of  this 
seiedion. 

(1)  During  e!ae;h  reilative  ae:e;uracy  teist 
run  ol  the  GEMS  reiepiireiel  by 
])e!rforniane;e!  .s])e!e:ifie;atie)n  2  eif  a|)j)enelix 
13  ol  this  part,  e:e)lle!e;t  nitreigen  oxieleis 
anel  eixygen  (eir  carhein  elieixielei)  elata 
e:one:nrre!ntly  (eir  within  a  30-  to  00- 
niinnte  perieiel)  with  hotli  the  GEMS  anel 
the  tei.st  methoels  .s|ie!e:ifieel  in  jiaragraphs 
(t)(l  )(i)  anel  (ii)  of  this  se!e:tiein. 

(1)  Fell-  nitreigen  eixieleis,  l<;i’A  Referenex! 
Meitheiel  7  eir  7E  at  40  (iFR  part  00, 
appenelix  A-4  must  he!  useel. 

(ii)  For  oxygen  (eir  e:arhon  elioxiele), 
EFA  Re!fe!rene:e!  Meitheiel  3A  eir  313,  eir  as 
an  alteiinative  ANSl/ASME  F'l’G  15). 10- 
15)81  (ine:eir|iorate!el  hv  refeirene-.e,  see 
^00.17),  as  a]ijilie:ahle!,  must  liei  u.seel. 

(2)  The  span  value  eif  tliei  GEMS  niu.st 
he  125  jieireieint  of  the  maximum 


eistimateel  hourly  potential  nitreigem 
oxide  eimissieins  of  unit. 
***** 

(n)  *  *  * 

(1)  Demonstrate  e:om|iliane;e!  with  the 
appreipriate  emission  limit(.s)  using  a  30- 
elay  reilling  aveirage  eif  1-liour  arithmeitie: 
average  emi.ssiein  eioneiemtrations, 
inedneling  (]EMS  elata  elnring  startup  anel 
shntdeiwn,  as  eleifineel  in  this  suhpart. 
eialeailateel  using  Ee|natiem  15)-15)  in 
seiediein  12.4.1  of  EFA  Referemeie  Metheid 
15)  at  40  (;FR  jiart  00.  apjienilix  A-7. 
GEMS  elata  eluring  .startu]i  anel 
shntelown,  as  defineel  in  this  suhpart. 
are  neit  eieirreeiteel  to  7  jieireamt  oxygen, 
anel  are  meiasureel  at  staeik  oxygen 
emntent. 

(2)  (Iperate  all  GEMS  in  ae:ceirelane:e 
with  the  ajiplicahle  proeieelnres  nneler 
appenelieies  13  and  F  eif  this  part. 
***** 

(w)  k’eir  eneirgy  rexxiveiry  units  with  a 
design  heiat  iniiiit  e:apae:ity  of  100 
MMBtii  jier  heinr  eir  greater  that  do  not 
use  a  eairhon  memoxiele  GEMS,  you  must 
install,  eipeirate.  anel  maintain  an  eixvgem 
analyzer  system  as  elefined  in  §00.2875 
ae:e;eireling  to  the  preicaielnres  in 
paragraphs  (w)(l)  through  (4)  of  this 
seiediein. 

(1)  'I’lie  eixygen  analyzeir  system  must 
he  installeiel  by  the  initial  ]ierfeirmane:e! 
te-st  elate  speedfieel  in  §00.2075. 

(2)  Yein  niu.st  oiierate  the  eixygen  trim 
.system  within  ceimpliane:e  with 
paragraph  (w)(3)  eif  this  sectiein  at  ail 
times. 

(3)  Yeiu  mn.st  maintain  the  oxygen 
level  suedi  that  the  30-elav  rolling 
average  that  is  estahlisheel  as  the 
operating  limit  for  oxygen  is  neit  heleiw 
the!  loweist  hourly  ax  eirage  oxygen 
e:eine:e!ntratiein  meiasureel  elnring  the  mei.st 
reeiemt  CX)  performaneie  test. 
***** 

(x)  Fell'  energy  reeiovery  units  with 
annual  average  heat  input  rates  greater 
than  or  eepial  to  250  MMI3tu/heiur  anel 
wa.ste-hurning  kilns,  vein  mn.st  install, 
e.allhrate.  maintain,  anel  operate  a  FM 
GFMS  and  reeiorel  the:  outjiut  of  the 
.system  as  speiedfieel  in  paragraphs  (x)(l) 
through  (8)  eif  this  seiediein.  Feir  other 
energy  reexivery  units,  yeiu  may  elee:t  to 
ii.se  FM  GFMS  eiperateel  in  ae:e;eirelane:e 
with  this  .seiedion.  FM  C^FMS  are:  suitahle 
in  lien  of  using  either  GMS  feir 
meinitoring  FM  e;eimpliane:e!  (e.g..  hag 
leak  eleiteiedeirs,  I']SF  seieionelarv  peiwer, 

FM  seiruhher  pre.ssure). 

(1)  Install,  eialihrate,  eiperate,  anel 
maintain  yeiiir  FM  GFMS  ae:e:eirding  tei 
the  ]ir(ie:eelnre.s  in  yeiur  apiiroveel  site- 
s]ieedfie:  monitoring  plan  eleveleijieel  in 
ae:e:eirelance  with  §00.2710(1)  anel 
(x)(l)(i)  tlireingh  (iii)  eif  this  .seiediein. 

(i)  The  eiperating  ]irined|ile!  eif  the  FM 
GFMS  must  he:  liaseel  ein  in-.stae:k  or 
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extractive  light  scatter,  liglit 
scintillation,  beta  attenuation,  or  mass 
accunuilation  of  the  exhaust  gas  or 
r(!pr(!sentative  samj)le.  The  re])ortahle 
iiKiasurement  output  from  the  FM  (iPMS 
must  he  expressed  as  milliam])s. 

(ii)  The  FM  (iFMS  must  have  a  cycle 
time  (i.e.,  j)erio(l  nKpiired  to  complete 
sampling,  measurement,  and  reporting 
for  each  measurement)  no  longer  than 
(it)  minutes. 

(iii)  The  FM  CiFMS  must  he  ca])ahle  of 
detecting  and  responding  to  ])articulate 
matter  concentrations  of  no  greater  than 
0.5  mg/actnal  cubic  meter. 

(2)  During  the  initial  performance  test 
or  any  such  siih.secjuent  ])erformance 
test  that  demon.strates  compliance  with 
the  FM  limit,  you  must  adjust  the  site- 
sj)ecific  operating  limit  in  accordance 
with  the  residts  of  the  performance  test 
according  to  the  procedures  sjjecified  in 
§00.2075. 

(3)  Collect  FM  CFMS  hourly  average 
ont])ut  data  for  all  energy  recovery  unit 
or  waste-burning  kiln  operating  hours. 
Ex])ress  the  FM  CFMS  out])ut  as 
milliamps. 

(4)  Calculate  the  arithmetic  30-dav 
rolling  average  of  all  of  tin;  hourlv 
average  FM  CFMS  ontjnit  collected 
during  all  energy  recovery  unit  or  waste- 
horning  kiln  operating  hours  data 
(milliam])s). 

(5)  You  must  colhict  data  using  the 
FM  (iFMS  at  all  times  the  energy 
recovery  unit  or  waste-horning  kiln  is 
operating  and  at  the  intervals  specified 
in  paragraph  (x)(l)(ii)  of  this  .section, 
except  for  periods  of  monitoring  sv.stem 
malfunctions,  rejiairs  as.sociated  with 
monitoring  system  malfunctions, 
nuiuired  monitoring  system  quality 
assurance  or  cjuality  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  and  s])an 
adjustments),  and  any  .scheduled 
maintenance  as  defined  in  your  site- 
sj)ecific  monitoring  jilan. 

(0)  You  must  u.se  all  the  data  collected 
during  all  energy  recovery  unit  or  waste- 
burning  kiln  o])erating  hours  in 
assessing  the  compliance  with  your 
operating  limit  exce])t: 

(i)  Any  data  collected  during 
monitoring  system  malfunctions,  repairs 
associated  with  monitoring  .sv.stem 
malfunctions,  or  recpiired  monitoring 
system  (piality  assurance  or  (jualitv 
control  activities  conducted  during 
monitoring  system  malfunctions  are  not 
used  in  calculations  (report  any  such 
pciriods  in  yonr  annual  deviation 
report); 

(ii)  Any  data  collected  during  pcaiods 
whcm  the  monitoring  system  is  out  of 
control  as  specified  in  your  site-sj)ecific 
monitoring  plan,  repairs  assocnated  with 
pciriods  when  the  monitoring  system  is 


out  of  control,  or  rcKjoircid  monitoring 
sv.stem  cjuality  assuranc:e  or  cjuality 
c:c)ntrol  activities  c:c)ncluc:tecl  during  out- 
c)f-c:c)ntrc)l  j)eric)d.s  are  not  used  in 
c:alc;ulation.s  (rejjort  emissions  or 
c)j)c!rating  levcds  and  rc;j)ort  anv  such 
jjeriods  in  yonr  annual  chiviation 
rejcort): 

(iii)  Any  FM  ('.FMS  data  rec;c)rclecl 
during  jnniods  of  (lEMS  data  during 
start iq)  and  shutdown,  as  defined  in  this 
.snhj)art. 

(7)  You  must  rc;c:orcl  and  make 
available  iqmn  rcujucjst  residts  of  l^M 
Cl^MS  system  jierformance  audits,  as 
well  as  the  dates  and  duration  of 
j)eric)cis  from  when  the  FM  CI’MS  is  out 
of  control  until  comjiletion  of  the 
c:c)rrec:tive  actions  nec:e.ssary  to  return 
the  FM  CiFMS  to  ojjeration  c;c)n.sistent 
with  your  site-.sjiectfic;  monitoring  j)lan. 

(8)  For  any  deviation  of  the  30-day 
rolling  average  FM  CiFMS  average  value 
from  the  established  o])erating 
jjarameter  limit,  you  must: 

(i)  Within  48  hours  of  the  deviation, 
visually  insj)c;ct  the  air  jiollution  cxintrol 
device; 

(ii)  If  insjiection  of  the  air  jiollution 
c:c)ntrol  clevic:e  identifies  the  cause  of  the 
deviation,  take  c;c)iTec:tive  ac:tic)n  as  soon 
as  jiossihle  and  return  the  l^M  (iFMS 
measurcmient  to  within  the  established 
value;  and 

(iii)  Within  30  days  of  the  chiviation 
or  at  the  time  of  the  annual  c;c)mj)lianc:e 
test,  whic:hever  ciomes  first,  conducit  a 
I’M  emissions  c:c)mj)lianc:e  test  to 
determine  c:c)mj)lianc;e  with  the  FM 
emissions  limit  and  to  verify.  Within  45 
days  of  the  deviation,  you  mu.st  re- 
e.stahlish  the  CFMS  ojierating  limit.  You 
are  not  recjuired  to  c:oncluc:t  additional 
testing  for  any  deviations  that  occur 
hchween  the  time  of  the  original 
deviation  and  the  FM  emissions 
comj)lianc;e  test  reqiured  under  this 
j)aragraj)h. 

(iv)  FM  CFMS  deviations  leading  to 
more  than  four  recjuired  jierformanc.e 
tests  in  a  12-mc)nth  j)rc)c:e.ss  ojierating 
jieriod  (rolling  monthly)  cionstitute  a 
violation  of  this  suhjiart. 

■  38.  Section  ()().272()  is  amended  by 
revising  jiaragrajjh  (a)(3)(ii)  to  read  as 
follows: 

§60.2720  May  I  conduct  performance 
testing  less  often? 

(a)  *  *  * 

(3)  *  *  * 

(ii)  For  fugitive  emissions,  visible 
emi.ssions  (of  comhustion  ash  from  the 
ash  c;onveying  sv.stem)  for  2  jjercient  of 
the  time  during  each  of  the  three  1-hour 
oh.servation  jieriods. 
*<:*** 

■  3‘).  Sec:ticm  ()().2730  is  amended  by: 

■  a.  Revising  jjaragrajdi  (c:). 


■  1).  Revising  j)aragraj)h  (e)  introducitorv 
text. 

■  c.  Revising  j)aragraj)hs  (f)  through  (j). 

■  cl.  Revising  ])aragraj)h  (1)(1)  and  (2). 

■  e.  Revising  j)aragraj)h  (m) 
intrc)cluc;torv  text. 

■  f.  Revising  jiaragrajihs  (n) 
introducitory  text.  (n)((i),  (n)(7),  (n)({)). 
(n)(1()),  (n)(ll),  and  j)aragraj)h  (n)(12) 
introductory  text. 

■  g.  Removing  jiaragrajih  (n)(14). 

■  h.  Revising  jjaragrajihs  (c))(1),  (c))(2), 
and  (c))(9). 

■  i.  Adding  j)aragraj)hs  (r)  and  (s). 

The  revisions  and  additions  read  as 

follows: 

§60.2730  What  monitoring  equipment 
must  I  install  and  what  parameters  must  I 
monitor? 

***** 

(c:)  If  you  are  using  something  other 
than  a  wet  .scrubber,  activated  ciarhon, 
.selec;tive  nc)n-c:atalytic  reduction,  an 
elec:trostatic:  })rec:ij)itator.  ora  dry 
.sca  uhher  to  comjjly  with  the  emission 
limitations  under  §80.2870,  you  mu.st 
install,  c:alihrate  (to  the  manufac:turers’ 
sjiecificiations),  maintain,  and  ojierate 
the  ecjuij)ment  nec:e.ssarv  to  monitor 
c:omj)lianc:e  with  the  site-.sj)ec;ific; 
ojierating  limits  established  using  the 
j)roc:eclure.s  in  §80.2880. 
***** 

(e)  If  you  u.se  .selec:tive  nonciatalytic 
reducition  to  coinjily  with  the  emission 
limitations,  you  mu.st  comjilete  the 
following: 

***** 

(f)  If  you  use  an  elec:trostatic: 
j)rec:ij)itatc)r  to  comjilv  with  the 
emission  limits  of  this  suhjiart,  you 
mu.st  monitor  the  seciondarv  jxiwer  to 
the  elec:tro.static:  j)rec:ii)itatc)r  ciollection 
jjlates  and  maintain  the  3-hour  block 
averages  at  or  above  the  ojjerating  limits 
established  during  the  mercairy  or 
jiarticulate  matter  j)erfc)rmanc:e  test. 

(g)  For  wa.ste-hurning  kilns  not 
equijiped  with  a  wet  .scrubber  or  dry 
.sc;ruhher,  in  jdace  of  hydrogen  chloride 
testing  with  EFA  Method  321  at  40  CFR 
j)art  83,  ajjjiendix  A,  an  owner  or 
ojierator  mu.st  install.  c:alihrate, 
maintain,  and  ojierate  a  CFMS  for 
monitoring  hydrogen  c;hloricle  emi.ssions 
disc.harged  to  the  atmosjihere  and 
rec:orcl  the  c)utj)ut  of  the  system.  To 
demonstrate  ciontinuous  c:omjilianc;e 
with  the  hydrogen  cihloride  emi.ssions 
limit  for  units  other  than  waste-hm  ning 
kilns  not  ecjuijijied  with  a  wet  sc:ruhher 
or  dry  .sc:ruhher,  a  facility  may  substitute 
u.se  of  a  hydrogen  chloride  (iFMS  for 
conducting  the  hydrogen  c:hloricle 
annual  jierformancie  test,  monitoring  the 
minimum  hydrogen  chloride  sorbent 
flow  rate,  monitoring  the  minimum 
.sc;ruhher  liquor  j)H. 
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(h)  To  domonstrati!  continuous 
compliance  with  the  j)articidate  matter 
emissions  limit,  a  facility  may  .substitute 
use  of  a  particulate  matter  CENTS  for 
comluctiug  the  particulate  matter 
annual  performance  test  and  other  (iMS 
monitoring  for  I’M  compliance  (e.g..  hag 
leak  detectors,  IvSI^  secondary  power. 

RM  scrubber  pressure). 

(i)  To  (hiinon.strate  continuous 
compliance  with  the  dioxin/fnran 
emissions  limit,  a  facility  may  substitute 
use  of  a  continuous  automated  sampling 
system  for  the  dioxin/fnran  annual 
performance  test.  Yon  mn.st  nu.ord  the 
output  of  the  system  and  analyze  the 
sample  according  to  El’A  Method  23  at 
40  (iFR  part  (it),  appendix  A-7.  This 
option  to  n.se  a  continuous  automated 
sampling  system  takes  effect  on  the  date 
a  final  performance  specification 
applicable  to  dioxin/luran  from 
continnons  monitors  is  published  in  the 
Federal  Register.  The  own(;r  or  operator 
who  elects  to  continuously  .sample 
dioxin/fnran  emissions  instead  of 
sampling  and  testing  using  ERA  Method 
23  at  40  CFR  |)arf  00.  appendix  A-7 
must  in.stall.  calibrate,  maintain  and 
oj)erate  a  continnons  automated 
.samj)ling  system  and  must  com])ly  with 
the  recpnrements  specified  in 
^(iO.iiOhlp)  and  ((j).  A  facility  may 
substitute  continnons  dioxin/fnran 
nnmitoring  for  the  minimnm  sorbent 
flow  rate,  if  activated  carbon  sorbent 
injection  is  used  solely  for  compliance 
with  the  dioxin/fnran  (mii.ssion  limit. 

(j)  To  demonstrate  continuous 
comj)liance  with  the  mercurv  emissions 
limit,  a  facility  may  substitute  u.se  of  a 
continuous  automated  sampling  system 
for  the  mercury  annual  performance 
test.  You  must  record  the  output  of  the 
system  and  analyze  the  sample  at  .set 
intervals  using  any  suitable 
determinative  technicjue  that  can  meet 
ptirformance  sj)(u;ification  1213  criteria. 
This  o})tion  to  use  a  continuous 
automated  sampling  system  takes  effect 
on  the  date  a  final  performance 
.sj)ecification  applicable  to  mercurv  from 
monitors  is  published  in  the  Federal 
Register.  The  owner  or  op(;rator  who 
elects  to  continuously  .sam|)le  mercurv 
emissions  instead  of  sampling  and 
te.sting  using  ERA  Method  2‘)  or  3013  at 
40  CFR  part  00.  ajjpendix  A-8.  A.STM 
D(j784-02  (Rea])proved  2008) 
(iiu:orporated  by  reference,  see  5?  00.1 7). 
or  an  aj)])roved  alternative  method  for 
measuring  mercury  emissions,  mn.st 
in.stall.  calibrate,  maintain  and  o|)erate  a 
continuous  automated  sam|)ling  svstem 
and  must  comply  with  the  requirements 
sjjecified  in  ^00..'j8h(p)  and  ((]).  A 
facility  may  substitute  continnons 
mercury  monitoring  for  the  minimnm 
.sorbent  flow  rate,  if  activated  carbon 


sorbent  injection  is  used  solely  for 
com})liance  with  the  mercurv  emi.ssion 
limit. 

(k)  To  demonstrate  continnons 
compliance  with  the  nitrogen  oxides 
emissions  limit,  a  facility  may  substitute 
use  of  a  ('.EM.S  for  the  nitrogen  oxides 
annual  performance  test  to  demonstrate 
compliance  with  the  nitrogen  oxides 
emissions  limits  and  monitoring  the 
charge  rate,  secondary  chamber 
tenqieratnre  and  reagent  fiow  for 
selective  noncatalytic  reduction,  if 
applic;ahle. 

(l)  Install,  calibrate,  maintain  and 
o])erat(;  a  C'.EM.S  for  measuring  nitrogen 
oxides  emissions  discharged  to  the 
atmosj)her(!  and  record  the  output  of  the 
system.  The  requirements  under 
performance  specification  2  of  apj)endix 
B  of  this  part,  the  cinality  assurance 
procedure  1  of  ajqjendix  F  of  this  part 
and  the  procedures  under  §60.13  must 
he  folh)wed  for  in.stallation.  evaluation 
and  operation  of  tin;  (iEMS. 

(2)  Following  the  date  that  the  initial 
jjerformance  test  for  nitrogen  oxides  is 
completed  or  is  retpured  to  he 
completed  under  §60.26t)0,  com])liance 
with  the  innission  limit  for  nitrogen 
oxides  nupiired  under  §  60..'i2h(d)  must 
hc!  determined  ha.sed  on  the  3()-day 
rolling  average  of  the  hourly  emission 
concentrations  using  (lEMS  outlet  data. 
The  1-hour  arithmetic  averages  must  he 
expressed  in  parts  ])er  million  hv 
volume  corrected  to  7  ])erc(!nt  oxvgen 
(dry  basis)  anil  used  to  calculate  the  30- 
day  rolling  average  concentrations. 

CEMS  data  during  startnj)  and 
shutdown,  as  defined  in  this  snhpart. 
are  not  corrected  to  7  percent  oxygen, 
and  are  measured  at  stack  oxygen 
content.  The  1-hour  arithmetic  averages 
must  he  calculated  using  the  data  points 
required  under  §  60. 13(e)(2). 

(*1)  *  *  * 

(1)  Install,  calibrate,  maintain  and 
operate  a  CiEMS  for  measuring  sulfur 
dioxide  emissions  discharged  to  the 
atmosphere  and  record  the  output  of  the 
sy.stem.  The  re(]uirements  under 
jjerformance  specification  2  of  appendix 
13  of  this  part,  the  quality  assurance 
requirements  of  procedure  1  of 
appendix  F  of  this  part  and  the 
procedures  under  §60.13  mn.st  he 
followed  for  installation,  evaluation  and 
operation  of  the  (iEM.S. 

(2)  i'’ollowing  the  date  that  the  initial 
performance  test  for  sulfur  dioxide  is 
com])let(!d  or  is  reijuired  to  he 
com])leted  under  §60.2600,  compliance 
with  the  .snlfnr  dioxide  emi.ssion  limit 
may  he  determined  based  on  the  30-day 
rolling  average  of  the  hourly  arithmetic 
average  emission  concentrations  using 
(iEMS  outlet  data.  The  1-hour  arithmetic 
averages  must  he  expressed  in  j)arts  per 


million  corrected  to  7  percent  oxygen 
(dry  basis)  and  used  to  calculate  the  30- 
day  rolling  average  emission 
concentrations.  CIEMS  data  during 
startup  and  shutdown,  as  defined  in  this 
.snhi)arl.  are  not  corrected  to  7  percent 
oxvgen.  and  are  measured  at  slack 
oxygen  content.  The  1-honr  arithmetic 
averages  must  he  calculated  using  the 
data  i)oints  reijuired  under  §  60.1 3(e)(2). 

(m)  For  energv  recovery  units  that  do 
not  use  a  wet  scrubber,  fabric  filter  with 
hag  leak  detection  system,  or  i)articidate 
matter  (lEMS,  you  must  install,  operate, 
certify  and  maintain  a  continuous 
o])acity  monitoring  .system  according  to 
the  ))rocedures  in  ])aragra])hs  (m)(l) 
through  (.'ll  of  this  section  by  the 
compliance  date  specified  in  §60.2670. 
Energy  reco\’ery  units  that  n.se  a 
particulate  matter  CEMS  to  demonstrate 
initial  and  i:ontinning  com])liance 
according  to  the  procedures  in 
§60.2730(n)  are  not  required  to  install  a 
continuous  opacity  monitoring  sy.stem 
and  must  perform  the  annual 
lierformance  tests  for  o])acity  consistent 
with  §60. 2710(f). 

***** 

(n)  For  coal  and  liquid/gas  energy 
recoverv  units,  incinerators,  and  small 
remote  incinerators,  an  owner  or 
operator  may  elect  to  install,  calibrate, 
maintain  and  operate  a  (iEMS  for 
monitoring  particulate  matter  emissions 
discharged  to  the  atmos])her(!  and 
record  the  ont])ut  of  the  system.  The 
owner  or  operator  of  an  affected  facility 
who  continuously  monitors  particulate 
matter  emi.ssions  instead  of  conducting 
performance  te.sting  using  ERA  Method 
5  at  40  CFR  ])art  60.  a]q)endix  A-3  or. 

as  apj)lical)le.  monitor  with  a  particulate 
matter  (iRMS  according  to  paragraph  (r) 
of  this  section,  mn.st  in.stall.  calibrate, 
maintain  and  operate  a  CEMS  and  mn.st 
com])ly  with  the  re(]uirements  specified 
in  ])aragraphs  (n)(l)  through  (13)  of  this 
.section. 

***** 

(6)  The  owner  or  o])erator  of  an 
affected  facility  must  conduct  an  initial 
performance  test  for  particulate  matter 
emissions  as  required  under  §60.2690. 
Compliance  with  the  particulate  matter 
emission  limit,  if  RM  CEMS  are  elected 
for  demonstrating  comi)liance,  must  he 
determined  by  using  the  CiEMS 
s|)ecified  in  jiaragraph  (n)  of  this  .section 
to  measure  j)articulate  matter.  Yon  must 
calculate  a  30-day  rolling  average  of  1- 
hour  arithmetic  average  emission 
concentrations,  including  CEMS  data 
during  startup  and  shutdown,  as 
defined  in  this  snh])art.  using  Equation 
19-19  in  section  12.4.1  of  ERA 
Riiference  Method  19  at  40  (iFR  ])art  60, 
ap])endix  A-7  of  this  part. 
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(7)  Compliance  with  the  jiarticulate 
matter  emi.ssion  limit  must  he 
determined  based  on  the  3()-day  rolling 
average  calculated  using  F(]uation  lt)-lt) 
in  section  12.4.1  ofFFA  Reference 
Method  It)  at  40  C1'’R  ])art  60,  Appendix 
A-7  of  the  part  from  tlie  1-honr 
arithmetic  average  of  the  CHM.S  outlet 
data. 

***** 

(t))  The  l-lu)nr  arithmetic  averages 
r(uinir(!d  under  jiaragraph  (n)(7)  of  this 
section  must  h(;  exjires.sed  in  milligrams 
p(!r  dry  .standard  cnhic  meter  corrected 
to  7  percent  oxygen  (or  carhon 
dioxide)(drv  basis)  and  mu.st  he  used  to 
c.alcnlate  the  30-day  rolling  average 
emission  concentrations.  CEMS  data 
during  startup  and  shutdown,  as 
defined  in  this  snh])art.  are  not 
correctiid  to  7  percent  oxvgen,  and  are 
measured  at  stack  oxygen  content.  The 
1-honr  arithmetic  averages  must  Ik; 
calculated  using  the  data  })oints 
reijuired  under  §60.13(eK2). 

(10)  All  valid  CEMS  data  must  he 
used  in  calculating  average  emission 
concentrations  even  if  the  minimum 
CEMS  data  nHinirements  of  ])aragrai)h 
(n)(8)  of  this  .section  are  not  met. 

(11)  The  CEMS  mn.st  he  op(!rat(!d 
according  to  jierformance  specification 
11  in  a])])endix  B  of  this  part. 

(12)  Iluring  eac.h  relative  accuracy  test 
run  of  the  (’,EMS  recpdred  hv 
p(!rformance  sp(;cifit:ation  11  in 
appendix  B  of  this  ])art.  particulate 
matter  and  oxygen  (or  carhon  dioxide) 
data  must  he  collected  concurrently  (or 
within  a  30-to  60-minute  jieriod)  hv 
both  the  CEMS  and  the  following  test 
methods. 

***** 

(o)  *  *  * 

(1)  Install,  calibrate,  maintain,  and 
o])erate  a  CEMS  for  measuring  carhon 
monoxide  emissions  discharged  to  the 
atmosphere  and  record  the  ontjnit  of  the 
.system.  The  requirements  under 
performance  s])ec;ification  4B  of 
appendix  B  of  this  part,  the  (pialitv 
assurance  procedure  1  of  ajipendix  F  of 
this  ])art  and  the  proccidiires  under 
^60.13  mn.st  he  followcul  for 
installation,  evaluation,  and  operation 
of  th(!  CEMS. 

(2)  Following  the  date  that  the  initial 
|)erformance  test  for  carhon  monoxide  is 
completed  or  is  reipiired  to  he 
com])leted  under  ^  60. 2690,  conqiliance 
with  the  carhon  monoxide  emission 
limit  may  he  determined  ha.sed  on  the 
30-day  rolling  average  of  the  hourly 
arithmetic  average  emi.ssion 
concentrations,  including  CEM.S  data 
during  startup  and  shutdown  as  defined 
in  this  suhpart,  using  CEMS  outlet  data. 
Except  for  CEMS  data  during  startup 


and  shutdown,  as  defined  in  this 
snh|)art,  the  1-honr  arithmetic  averages 
must  he  expressiul  in  ])arts  per  million 
corrected  to  7  percent  oxygen  (drv  basis) 
and  used  to  calculate  the  30-day  rolling 
average  emission  concentrations.  (iEMS 
data  collected  during  startup  or 
shutdown,  as  defined  in  this  snhpart, 
are  not  corrected  to  7  ])ercent  oxygen, 
and  are  measured  at  .stack  oxygen 
content.  Tlu;  1-honr  arithmetic  averages 
mn.st  he  calculated  using  the  data  points 
rcupured  under  §  60.13(e)(2). 
***** 

(ij)  For  energy  recovery  units  with  a 
design  heat  injnit  cajiacitv  of  100 
MMBtu  per  hour  or  greater  that  do  not 
use  a  carhon  monoxide  C'.EMS,  yon  mn.st 
install,  o])erate,  and  maintain  a  oxygen 
analyzer  sy.stem  as  defined  in  §60.2875 
according  to  the  procedures  in 
])aragraj)hs  (q)(l)  through  (4)  of  this 
section. 

(1)  The  oxygen  analyzer  sy.stem  mu.st 
h(!  installed  l)y  the  initial  performance 
test  date  specified  in  §60.2675. 

(2)  You  mu.st  oiierate  the  oxygen  trim 
system  within  compliance  with 
])aragra))h  ((i)(3)  of  this  section  at  all 
times. 

(3)  You  mu.st  maintain  the  oxygen 
level  such  that  the  30-day  rolling 
average  that  is  established  as  the 
o|)erating  limit  for  oxygen  according  to 
liaragraph  ((i)(4)  of  this  section  is  not 
l)elow  tlie  lowest  hourly  average  oxvgmi 
concentration  measur(;d  during  the  most 
recent  (X)  performance  test. 

(4)  Yon  mn.st  calcidate  and  record  a 
30-day  rolling  average  oxygen 
concentration  using  Eijiiation  19-19  in 
section  12.4.1  of  ERA  Reference  Method 
19  of  Appendix  A-7  of  this  part. 

(r)  For  energy  recovery  units  with 
annual  average  heat  input  rates  greater 
than  or  equal  to  250  MMBtu/hour  and 
waste-burning  kilns,  yon  mu.st  install, 
calibrate,  maintain,  and  operate  a  BM 
CPMS  and  record  the  outiiut  of  the 
sy.stem  as  specified  in  jiaragraphs  (r)(l) 
through  (8)  of  this  section.  For  other 
energy  recovery  units,  you  may  elect  to 
use  PM  CPMS  operated  in  accordance 
with  this  section.  PM  CPMS  are  suitable 
in  lieu  of  using  other  CMS  for 
monitoring  PM  compliance  (e.g.,  hag 
leak  detectors,  ESP  secondarv  ]K)wer, 
PM  scrubber  pressure). 

(1)  Install,  calibrate,  ojierate,  and 
maintain  your  PM  CPMS  accoriling  to 
the  ])rocedure.s  in  yonr  ajiproved  sit(!- 
specific  monitoring  plan  develojiinl  in 
accordance  with  §  60.2710(1)  and 
(r)(l)(i)  through  (iii)  of  this  .sec.tion. 

(i)  The  operating  principle  of  the  PM 
CPMS  mu.st  he  ha.sed  on  in-stack  or 
extractive  light  scatter,  light 
scintillation,  beta  attenuation,  or  mass 
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accumulation  of  the  exhaust  gas  or 
rejiresentative  sample.  The  reportable 
measurement  output  from  the  PM  CPMS 
mu.st  he  expressed  as  milliamps. 

(ii)  The  PM  CPMS  must  have  a  cycle 
time  (i.e.,  period  required  to  comjilete 
.sampling,  measnnnnent.  and  reporting 
for  each  measunnmmt)  no  longer  than 
60  minutes. 

(iii)  The  PM  (iPM.S  must  he  cajiahle  of 
detecting  and  responding  to  particulate 
matter  concentrations  of  no  greater  than 
0.5  mg/actual  cnhic  meter. 

(2)  During  the  initial  performance  t(!.st 
or  any  such  snhseiiuent  performance 
te.st  that  demonstrates  compliance  with 
the  PM  limit,  you  mu.st  adjust  the  site- 
specific  operating  limit  in  accordance 
with  the  residts  of  the  performani:e  test 
according  to  the  jirocednres  specified  in 
§60.2675. 

(3)  Collect  PM  CPM,S  hourly  average 
output  data  for  all  energy  recoverv  unit 
or  waste-burning  kiln  ojierating  hours. 
Expre.ss  the  PM  CPMS  output  as 
milliamps.. 

(4)  Calculate  the  arithmetic  30-day 
rolling  average  of  all  of  the  hourly 
average  PM  CPMS  output  collected 
during  all  energy  recovery  unit  or  waste- 
hnrning  kiln  operating  hours  data 
(milliami).s). 

(5)  You  mu.st  collect  data  using  the 
PM  CPM.S  at  all  tiimxs  the  energv 
recovery  unit  or  waste-burning  kiln  is 
operating  and  at  the  intervals  s])ec:ified 
in  j)aragra])h  (r)(l)(ii)  of  this  section, 
excejit  for  periods  of  monitoring  sv.stem 
malfunctions,  repairs  as.socialed  with 
monitoring  sy.stem  malfunctions. 
r(!qinr(ul  monitoring  system  quality 
assurance  or  (inality  control  activities 
(including,  as  applicable,  calibration 
chi!ck.s  and  reijuired  zero  and  span 
adju.stments).  and  any  .schedided 
maintenance  as  defined  in  vour  site- 
specific  monitoring  plan. 

(6)  Yon  must  n.se  all  the  data  collected 
during  all  energy  recoverv  unit  or  waste- 
burning  kiln  operating  hours  in 
assessing  the  compliance  with  your 
operating  limit  except: 

(i)  Any  ilata  collected  during 
monitoring  sy.stem  malfunctions,  repairs 
associated  with  monitoring  svstem 
malfunctions,  or  reiiuired  monitoring 
system  (|nality  assurance  or  quality 
control  activities  conducted  during 
monitoring  system  malfunctions  are  not 
used  in  calculations  (repf)rt  any  such 
|)eriod.s  in  your  annual  dm'iation 
r(!port): 

(ii)  Any  data  collected  during  periods 
when  the  monitoring  system  is  out  of 
control  as  sjiecified  in  your  site-specific 
monitoring  plan,  repairs  as.sociated  with 
periods  when  the  monitoring  sy.stem  is 
out  of  control,  or  recpnred  monitoring 
system  quality  assurance  or  quality 
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control  activities  conduct(!d  during  out- 
of-control  periods  are  not  used  in 
calculations  (re))ort  emissions  or 
operating  levels  and  report  anv  such 
|)(!riods  in  your  annual  deviation 
report): 

(iii)  Any  I’M  (3’MS  data  recorded 
during  periods  oi  CFMS  data  during 
startuj)  and  shutdown,  as  delined  in  this 
snhpart. 

(7)  You  must  record  and  make 
available  u])on  retpiest  results  ol  I’M 
Ol’MS  system  performance  audits,  as 
well  as  the  dates  and  duration  of 
|)(!riods  from  when  the  I’M  (d’MS  is  out 
of  control  until  completion  of  the 
corrective  actions  neces.sary  to  return 
the  I’M  Cl’MS  to  operation  consistent 
with  your  site-sjjecific  monitoring  ])lan. 

(8)  For  any  deviation  of  the  .3()-day 
rolling  average  I’M  Cl’MS  average  value 
from  the  established  o])erating 
parameter  limit,  yon  must: 

(i)  Within  48  hours  of  the  deviation, 
visually  in.s])ect  the  air  pollution  control 
device: 

(ii)  If  inspection  of  the  air  ])ollution 
control  device  identifies  the  can.se  of  the 
deviation,  take  corrective  action  as  soon 
as  possible  and  return  the  I’M  Cl’M.S 
measurement  to  within  the  estal)lished 
value:  and 

(iii)  Within  30  days  of  the  deviation 
or  at  th(!  time  of  the  annual  compliance 
t(!st,  which(!ver  comes  first,  conduct  a 
I’M  emissions  compliance  te.st  to 
determine  compliance  with  the  I’M 
emissions  limit  and  to  v(!rifv.  Within  4.'j 
days  of  the  deviation,  von  must  re¬ 
establish  the  (d’MS  operating  limit.  Yon 
are  not  re(|uired  to  conduct  additional 
te.sting  for  any  deviations  that  occur 
luitween  the  time  of  the  original 
deviation  and  the  I’M  emi.ssions 
compliance  test  recjninul  under  this 
])aragraph. 

(iv)  I’M  Cl’MS  deviations  leading  to 
mon;  than  four  recpiinid  j)erformance 
te.sts  in  a  12-month  prociess  operating 
p(!riod  (rolling  monthly)  constitute  a 
violation  of  this  sul)|)art. 

(s)  If  yon  use  a  dry  scrubber  to  comjjly 
with  th(!  emission  limits  of  this  snhpart, 
yon  must  monitor  the  injection  rate  of 
each  sorhimt  and  maintain  the  3-hour 
block  averages  at  or  above  the  operating 
limits  established  during  tin;  hydrogen 
chloride  performance  te.st. 

■  40.  Section  00.2740  is  amended  by: 

■  a.  Revising  introductory  te.xt. 

■  1).  Revising  j)aragraph  (l))(5). 

■  c.  Revising  paragra])h  (e). 

■  d.  Revising  paragraphs  (o)(2)  through 
(7). 

■  e.  Adding  paragraj)hs  (o)(8)  and  (tl). 

■  f.  Revising  paragrajdi  (u)  and  (v). 

■  g.  Adding  ])aragra])h  (w). 

The  revisions  read  as  follows: 


§60.2740  What  records  must  I  keep? 

You  mu.st  maintain  the  items  (as 
applicable)  as  s])(!cified  in  i)aragraphs 
(a),  (h),  and  (e)  through  (w)  of  this 
section  for  a  ])eriod  of  at  hiast  3  years: 
***** 

(h)  *  *  * 

(.3)  For  affected  CISWl  units  that 
establish  operating  limits  for  controls 
other  than  wet  scrubbers  under 
§  00.2073(d)  through  (g)  or  §00.2080, 
you  must  maintain  data  collecttnl  for  all 
operating  jjarameters  iistal  to  dcitermine 
compliance  with  tlui  operating  limits. 

For  energy  recovery  units  using 
activated  carbon  injection  ora  drv 
sc:ruhher,  yon  must  also  maintain 
records  of  the  load  fraction  and 
corresponding  sorbent  injou;tion  rate 
records. 

***** 

(e)  Identification  of  calendar  dates 
and  times  for  which  data  show  a 
deviation  from  the  oijerating  limits  in 
table  3  of  this  snhpart  or  a  deviation 
from  other  operating  limits  established 
under  §  ()().2()73(d)  through  (g)  or 
§(i().2()8()  with  a  description  of  the 
deviations,  nuisons  for  such  deviations, 
and  a  description  of  corrective  actions 
taken. 

***** 

({,)  *  *  * 

(2)  All  1 -hour  average  concentrations 
of  snlfnr  dioxide  emissions.  You  mu.st 
indicate  which  data  an;  (;FMS  data 
during  startu])  and  shutdown. 

(3)  All  1 -hour  average  concentrations 
of  nitrogen  oxides  emissions.  You  must 
indicate  which  data  are  (',FMS  data 
during  .startup  and  shutdown. 

(4)  All  1 -hour  average  concentrations 
of  carbon  monoxide  emissions.  Yon 
must  indit;ate  which  data  are  (diMS  data 
(hiring  startup  and  shutdown. 

(3)  All  1-hour  average  concentrations 
of  jiarticulate  matter  emissions.  Yon 
must  indicate  which  data  are  CFMS  data 
during  .startup  and  shutdown. 

(())  All  1-hour  average  concentrations 
of  mercury  emissions.  You  must 
indicate  which  data  are  CFMS  data 
during  startnj)  and  shutdown. 

(7)  All  1 -hour  average  concentrations 
of  hydrogmi  chloride  emissions.  You 
must  indicate  which  data  are  CFMS  data 
(hiring  startii])  and  shutdown. 

(8)  All  l-honr  average  percent  oxygen 
concentrations. 

(9)  All  l-hoiir  average  I’M  Cl’MS 
readings  or  jiarticulate  matter  (^FMS 

()llt])llt.S. 

***** 

(ii)  For  operating  units  that  comhnst 
non-hazardous  .secondary  materials  that 
have  been  determined  not  to  he  solid 
waste  jnirsnant  to  §  241.3(h)(1),  vou 
must  keep  a  record  which  documents 


how  the  .secondary  material  meets  each 
of  the  legitimacy  criteria  under 
§241.3((1)(1).  If  yon  combust  a  fuel  that 
has  been  jirocessed  from  a  di.scarded 
non-hazardons  secondary  material 
pursuant  to  §  241 .3(1))(4),  you  mu.st  keep 
records  as  to  how  the  operations  that 
jiroduced  the  fuel  satisfies  the  definition 
of  |)ro(;essing  in  §241.2  and  each  of  the 
legitimacy  criteria  in  §241.3((1)(1)  of 
this  chajiter.  If  the  fuel  received  a  non- 
waste  determination  pursuant  to  the 
|)etition  process  submitted  under 
§  241.3(c),  you  must  keep  a  record  that 
documents  how  the  fuel  satisfies  the 
reiinirements  of  the  jietition  process.  For 
ojierating  units  that  comhu.st  non- 
hazardous  .secondary  materials  as  fuel 
jier  §241.4,  yon  must  keiij)  records 
documenting  that  the  material  is  a  listed 
non-waste  under  §  241.4(a). 

(v)  Ripcords  of  the  criteria  used  to 
establish  that  the  unit  (lualilujs  as  a 
small  power  jiroduction  facility  under 
.s(;cti()n  3(17)(C)  of  the  Federal  Power 
Act  (K)  IJ.S.C.  798(1 7)(C))  and  that  the 
waste  material  the  unit  is  ])ropose(l  to 
burn  is  homogeiuious. 

(w)  Records  of  the  criteria  used  to 
(istahlish  that  the  unit  (pialifies  as  a 
cogemaation  facility  under  s(;cti()n 
3(18)(n)  of  the  l'’e(l(!ral  Power  Act  (18 
U.S.C.  798(1 8)(B))  and  that  the  waste 
material  the  unit  is  ])r()i)ose(l  to  burn  is 
homogemuais. 

■  41 .  S(!cti()n  80.2770  is  amended  by: 

■  a.  R(!vising  i)aragra))h  (m) 
introductory  t(!xt. 

■  1).  Revising  paragraph  (n). 

■  c.  Adding  paragraph  (j)). 

The  revisions  and  addition  read  as 
follows: 

§60.2770  What  information  must  I  include 
in  my  annual  report? 

***** 

(m)  If  tlu^re  were  periods  during 
which  the  continuous  monitoring 
.system,  including  the  CFMS,  was  out  of 
control  as  specified  in  ])aragraph  (o)  of 
this  section,  the  annual  rejjort  must 
contain  the  following  information  for 
(!ach  deviation  from  an  emi.ssion  or 
operating  limitation  occurring  for  a 
CISVVI  unit  for  which  you  are  using  a 
continuous  monitoring  system  to 
(:()m])ly  with  the  (anission  and  operating 
limitations  in  this  snhpart. 
***** 

(n)  If  there  were  |)eri()(ls  during  which 
the  continuous  monitoring  system, 
including  the  (',FMS,  was  not  out  of 
control  as  s])(!cifie(l  in  ])aragra])h  (o)  of 
this  section,  a  .statement  that  there  were 
not  ])erio(is  during  which  the 
continuous  monitoring  system  was  out 
of  control  during  the  re])()rting  period. 
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(p)  For  eiKirgy  recovery  units,  include 
the  auuual  heat  input  and  average 
annual  heat  input  rate  of  all  fuels  being 
hnrned  in  the  unit  to  verifv  which 
sid)c:ategory  of  energy  recovery  unit 
apiilies. 

■  42.  Section  ()().27‘).')  is  revi.sed  to  read 
as  follows: 

§  60.2795  In  what  form  can  I  submit  my 
reports? 

(a)  Submit  initial,  annual,  and 
deviation  reports  electroiucally  or  in 
pa])er  format,  postmarked  on  or  hefon; 
the  submittal  due  dates. 

(h)  .Submit  results  of  ])erformance 
tests  and  CEM.S  pcnformance  evaluation 
tests  as  follows. 

(1)  Within  60  days  after  the  date  of 
completing  each  ijerformance  test  as 
retpured  by  this  suhpart,  you  must 
submit  the  results  of  the  ])erformance 
tests  required  by  this  suhjjart  to  EPA’s 
WehFlRE  databa.se  by  using  the 
C'.ompliance  and  Emi.ssions  Data 
Reporting  Interface  (CEDRl)  that  is 
acce.ssed  through  EPA’s  Central  Data 
Exchange  (CDX)(  u  u  i v.epa.gov/cf/.Y). 
Performance  test  data  must  he  submitted 
in  the  file  format  generated  through  use 
of  EPA’s  Electrouic  Reporting  Tool 
(ERT)  (s(!e  htti)://n'\\  \v.(!p(t.<>ov/ttn/c}ihf/ 
(^rt/in(h^x.html].  Only  data  collected 
using  test  methods  on  the  ERT  Web  site 
are  subject  to  this  nupurement  for 
submitting  reports  electronicallv  to 
WhihFlRl'].  Owners  or  o])erators  who 
claim  that  some  of  the  information  being 
submitted  for  performance  tests  is 
confidential  business  information  (C.131) 
mn.st  submit  a  complete  ERT  file 
including  information  c:laimed  to  he  (]B1 
on  a  compact  disk,  flash  drive,  or  other 
commonly  used  electronic  storage 
media  to  EPA.  The  electronic  media 
inu.st  he  clearlv  marked  as  CBI  and 
mailed  to  U..S.' EPA/OAPQ.S/CORE  CBI 
Office,  Attention;  WehFlRE 
Administrator,  MD  C404-()2,  4930  Old 
Page  Rd.,  Durham,  NC  27703.  The  same 
ERT  file  with  the  CBI  omitted  must  he 
submitted  to  EPA  via  CDX  as  de.scrihed 
earlier  in  this  jjaragrajih.  At  the 
discretion  of  the  delegated  authority, 
you  must  also  submit  these  reports, 
including  the  confidential  business 
information,  to  the  delegated  authority 
in  the  format  specified  by  the  delegated 
authority.  For  any  i)erformance  test 
conducted  using  test  methods  that  are 
not  listed  on  the  ERT  Web  site,  the 
owner  or  oj)erator  shall  submit  the 
results  of  the  performance  test  in  ])a])er 
suhmi.ssions  to  the  Administrator. 

(2)  Within  60  days  after  the  date  of 
completing  each  C.EM.S  performance 
evaluation  test,  as  defined  in  this 
sul)])art  and  required  by  this  suhpart, 
you  must  submit  the  relative  accuracy 


test  audit  (RATA)  data  electronically 
into  EPA’s  (kmtral  Data  Exchange  by 
using  CiEDRI  as  imaitioned  in  paragra])h 
(1))(1)  of  this  sec:tion.  Only  RA’FA 
])ollutants  that  can  he  documented  with 
the  ERT  (as  listed  on  the  ERT  Web  site) 
are  subject  to  this  recpiirement.  For  anv 
performance  evaluations  with  no 
corresponding  RATA  pollutants  listiul 
on  the  I'iRT  Web  site,  the  owner  or 
operator  shall  submit  the  results  of  the 
])erformance  evaluation  in  i)aper 
submissions  to  the  Administrator. 

■  43.  .Section  60.287.5  is  amended  by: 

■  a.  Adding  definitions  for“3()-day 
rolling  average,”  “Annual  heal  injmt.” 
“A\'erage  annual  heat  input  rate,” 
“Contained  gaseous  material,” 
“Continuous  emission  monitoring 
system.”  “Dry  scrubber,”  “Foundry 
sand  thermal  reclamation  unit,”  “Load 
fraction,”  “Mnnicijjal  solid  wa.ste  or 
municijjal  type  .solid  waste,”  “Cxvgen 
analyzer  system,”  “Cxygen  trim 
sy.stem,”  “Responsible  official,”  and 
“.Solid  wa.ste.” 

■  1).  Revising  definitions  for  “Calendar 
year,”  “Chemical  recovery  unit,” 
“Commercial  and  industrial  solid  wa.ste 
inciuerator  (C.l.SWI),”  “Continuous 
mointoring  system  (CM.S),”  “(ivclonic 
burn  barrel,”  “En(!rgy  recovery  unit,” 
“Energy  recovery  unit  designed  to  burn 
biomass  (Biomass),”  “Energy  rcicovery 
unit  designed  to  burn  licpnd  waste 
materials  and  gas  (Liqnid/gas),” 
“Incinerator.”  “Modification  or 
modified  CI.SWI  unit.”  “Procciss 
c;hange”,  “Raw  mill”,  “.Small,  remote 
incinerator”,  “.Soil  treatment  unit,” 
“Solid  wa.ste  incineration  unit,”  “.Space 
heater,”  “Waste  burning  kiln,”  and 
“Wet  .scrubber.” 

■  c.  Removing  the  definitions  for 
“Cyclonic  barrel  burner”  ami 
“Homogeneous  waste.” 

The  revisions  and  additions  read  as 
follows: 

§60.2875  What  definitions  must  I  know? 

***** 

30-dav  rolling  avorago  means  the 
arithmetic  mean  of  the  previous  720 
hours  of  valid  operating  data.  Valid  data 
excludes  periods  when  this  unit  is  not 
o])erating.  The  720  hours  should  he 
con.secutive,  hut  not  necessarily 
continuous  if  operations  are 
intermittent. 

***** 

Anniidl  hoot  input  means  the  heat 
in])nt  for  the  12  months  ])receding  the 
compliance  demonstration. 
***** 

Avovogo  annnol  hoot  input  roto  imians 
annual  heal  injmt  dividecl  by  the  hours 
of  o])eration  for  the  12  months 


j)receding  the  conijiliance 
demonstration. 

***** 

Colondov  yoor  means  36.5  consecutive 
days  starting  on  january  1  and  ending 
on  Decemlxir  31. 

C’FA/.S  doto  during  stoiinj)  ond 
shutdown  imnins  the  following: 

(1)  For  incinerators,  small  remoti; 
incimuators,  and  energy  recovery  units: 
C.EM.S  data  collected  during  the  first 
hours  of  ojjeration  of  a  (]I.S\VI  unit 
.startuj)  from  a  cold  start  until  waste  is 
fed  into  the  unit  and  the  hours  of 
o|)eration  following  the  ces.salion  of 
wa.ste  material  being  fed  to  the  CI.SWI 
unit  during  a  unit  shutdown.  For  each 
startuj)  event,  the  length  of  time  that 
CEM.S  data  may  he  claimed  as  being 
CEM.S  data  during  startuj)  must  he  48 
oj)erating  hours  or  less.  For  each 
shutdown  event,  the  length  of  time  that 
CEMS  data  may  be  claimed  as  being 
CEM.S  data  during  shutdown  must  he  24 
oj)erating  hours  or  less. 

(2)  For  wa.ste-hurning  kilns:  (iEM.S 
data  collected  during  the  j)eriods  of  kiln 
oj)eration  that  do  not  include  normal 
{)j)erations.  .Startuj)  begins  when  the 
kiln’s  induced  fan  is  turned  on  and 
continues  until  continuous  feed  is 
introduced  into  the  kiln,  at  which  time 
the  kiln  is  in  normal  oj)erating  mode. 
.Shutdown  begins  when  feed  to  the  kiln 
is  halted. 

Choiniool  rooovoiy  unit  means 
combustion  units  burning  materials  to 
recover  chemical  constituents  or  to 
j)roduce  chemical  comj)ounds  where 
there  is  an  exi.sting  commercial  market 
for  such  recovered  chemical 
constituents  or  comj)onnd.s.  A  chemical 
recovery  unit  is  not  an  incinerator,  a 
waste-burning  kiln,  an  energy  recovery 
unit  or  a  small,  remote  incinerator 
under  this  .sut)j)art.  The  following  seven 
tyj)es  of  units  are  considered  chemical 
recovery  units: 

(1)  Units  burning  onlv  pulping  liquors 
(i.o.,  block  Ii(]uor)  that  oro  rooloitnod  in 
o  pulping  liquor  rocovory  jjrocoss  ond 
rousod  in  tho  pulping  f)rocoss. 

(2)  Units  burning  only  spoilt  sulfuric 
odd  used  to  produce  virgin  sulfuric 
odd. 

(3)  Units  burning  only  wood  or  cool 
feedstock  for  the  production  of  cborcool. 

(4)  Units  burning  only  mo nu  fact u ring 
byproduct  strooins/rosiduo  contoining 
cotolyst  inotols  that  oro  rocloiinod  ond 
rousod  os  cotoivsts  or  used  to  produce 
conunorciol  grade  cotolysts. 

(5)  Units  burning  only  coke  to 
produce  purified  carbon  monoxide  that 
is  used  os  on  intermediate  in  the 
production  of  other  cbemicol 
compounds. 

(a)  Units  burning  onlv  bvdrocorbon 
liquids  or  solids  to  produce  hydrogen. 
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carbon  monoxide,  synthesis  gas,  or 
other  gases  for  use  in  other 
mann  factoring  processes. 

(7)  Units  horning  only  photographic 
film  to  ivcoyer  silyer. 
***** 

(Commercial  and  industrial  solid 
waste  incineration  ((ClSW’l)  unit  means 
anv  distinct  operating  unit  ol  anv 
commercial  or  indu.strial  lacility  that 
combusts,  or  has  comhustcul  in  tlie 
jireceding  8  months,  any  solid  waste  as 
that  term  is  defimul  in  40  (iFR  part  241. 

If  the  oj)erating  unit  burns  materials 
other  than  traditional  fuels  as  defined  in 
§241.2  that  have  been  discarded,  and 
you  do  not  keej)  and  produce  records  as 
ixHjuired  by  §  80.274()(u).  the  operating 
unit  is  a  (d.SWl  unit.  While  not  all 
(ilSWI  units  will  include  all  of  the 
following  components,  a  ClSWl  unit 
includes,  hut  is  not  limited  to.  the  solid 
waste  feed  system,  grate  system,  fine  gas 
.system,  waste  heat  recovery  eciuijiment. 
if  any.  and  bottom  ash  system.  The 
(il.SWl  unit  does  not  include  air 
pollution  control  ecjuipimint  or  the 
stack.  The  CkSWl  unit  boundary  starts  at 
the  solid  waste  hoj)per  (if  aj)|)lical)le) 
and  extends  through  two  ariuis:  The 
combustion  unit  Hue  gas  sy.stem.  which 
(;nds  immediately  after  the  last 
combustion  chamlu!!’  or  alhu'  the  waste 
heat  recoverv  (ujuipment,  if  any;  and  tlie 
combustion  unit  bottom  asli  .system, 
which  ends  at  the  truck  loading  station 
or  similar  etpiijiment  that  transfers  the 
ash  to  final  dispo.sal.  The  (ilSWl  unit 
includes  all  ash  handling  .systems 
connected  to  the  bottom  ash  handling 
.system. 

(Continued  gaseous  material  iiKums 
gases  that  are  in  a  container  when  that 
container  is  combusted. 

(Continnons  emission  monitoring 
system  ((CKMSj  means  the  total 
(K]uij)ment  that  may  be  reciuired  to  meet 
the  data  acquisition  and  availability 
r(;(|uirements  of  this  subpart,  used  to 
.sample,  condition  (if  aj)plicat)le). 
analyze,  and  provide  a  record  of 
emissions. 

(Continnons  monitoring  system  ((CMS) 
iiKsans  the  total  e(pii]3ment,  rcKjuired 
und(!r  the  emi.ssion  monitoring  .sections 
in  applicable  subparts,  used  to  .sam|)le 
and  condition  (if  applicable),  to  analyze, 
and  to  provide  a  permanent  njcord  of 
(‘missions  or  j)roces.s  ])arameters.  A 
particulate  matter  continuous  |)arameter 
monitoring  svstem  (I’M  (il’MS)  is  a  tvpe 
ofCM.S. 

(Cyclonic  horn  barrel  imuins  a 
combustion  (hivice  for  waste  materials 
that  is  attached  to  a  .‘i.'i  gallon.  oj)en- 
head  drum.  The  device  consi.sts  of  a  lid, 
which  fits  onto  and  cmcloscis  tin;  drum, 
and  a  blower  that  forc(;.s  combustion  air 


into  the  drum  in  a  cyclonic  manner  to 
enhance  the  mixing  of  waste  material 
and  air.  A  cyclonic  burn  barnd  is  not  an 
incinerator,  a  waste-burning  kiln,  an 
eiungy  njcoviu'v  unit  or  a  small,  remote 
incimaator  umha'  this  subpart. 
***** 

Div  scrnl)her  nuams  an  add-on  air 
pollution  control  system  that  injects  dry 
alkaline  .sorlxait  (dry  injijction)  or  sprays 
an  alkaline  .sorbiait  (.sj)ray  dryer)  to  react 
with  and  neutralize  acid  gas  in  the 
exhaust  stnaun  forming  a  dry  powder 
matcaial.  Sorlxait  injection  systems  in 
Hnidized  bed  boilers  and  pnx;e.ss 
heaters  are  included  in  this  definition. 

A  dry  scrubber  is  a  dry  control  sy.stem. 
***** 

hCnergy  recoyery  unit  means  a 
combu.stion  unit  combusting  .solid  waste 
(as  that  tcain  is  defined  by  the 
Administrator  in  40  CFR  part  241)  for 
(Muagy  r(!Coverv.  Energy  recovery  units 
include  units  that  would  be  considmed 
boihas  and  proce.ss  heaters  if  they  did 
not  combust  .solid  waste. 

Energy  recoyery  unit  designed  to  horn 
biomass  (Biomass)  means  an  energy 
recov(a  v  unit  that  burns  solid  waste, 
biomass,  and  non-coal  solid  matca  ials 
but  less  than  10  perciait  coal,  on  a  heat 
input  basis  on  an  annual  average,  either 
alone  or  in  combination  with  li(|uid 
waste,  licpiid  fuel  or  gaseous  fuels. 
***** 

Energy  recoyery  unit  designed  to  burn 
liijidd  waste  materials  and  gas  (Liiiuid/ 
gas)  means  an  energy  r(x:overv  unit  that 
burns  a  licpiid  wa.ste  with  licpiid  or 
gaseous  fuels  not  combined  with  any 
solid  fuel  or  waste  materials. 
***** 

Eoiindry  sand  therntid  reclamation 
unit  means  a  tyjx;  of  jiart  reclamation 
unit  that  removes  coatings  that  are  on 
foundry  .sand.  A  foundry  .sand  thermal 
reclamation  unit  is  not  an  incinerator,  a 
waste-burning  kiln,  an  energy  recovery 
unit  or  a  .small,  remote  incinerator 
under  this  sulqiart. 

Incinerator  means  any  furnace  u.s(xl  in 
the  jirocess  of  combusting  solid  wa.ste 
(as  that  term  is  defined  by  the 
Administrator  in  40  (iFR  part  241)  for 
the  ])urpo.se  of  reducing  the  volume  of 
the  wa.ste  by  removing  combustible 
matter.  Incinerator  (hisigns  include 
single!  chamber  and  two-chamber. 
***** 

IxHid  fraction  means  the  actual  heat 
input  of  an  energy  recoverv  unit  divided 
by  heat  in])ut  during  the  |)erformance 
test  that  established  the  minimum 
sorlxiiit  injection  rate  or  minimum 
activatcxl  carbon  injciction  rate, 
(ixpnissed  as  a  fraction  (e.g.,  for  .'lO 
])erc(!nt  load  the  load  fraction  is  O..^). 
***** 


Modification  or  modified  (ClSWl  unit 
means  a  ChSWl  unit  that  has  been 
changexl  later  than  August  7.  201.3,  and 
that  meets  one  of  two  criteria; 

(1)  The  cnmnlatiye  cost  of  the  changes 
over  the  life  of  the  unit  exceeds  50 
percent  of  the  original  cost  of  building 
and  instcdling  the  (ClSWl  unit  (not 
including  the  cost  of  land)  updated  to 
current  costs  (current  dollars).  To 
determine  what  systems  are  within  the 
boundary  of  the  (ClSWl  unit  n.sed  to 
calculate  these  c:osts.  .see  the  definition 
of  (ClSWl  unit. 

(2)  Any  ])hysical  change!  in  the  ClSWl 
unit  or  change  in  the  method  of 
operating  it  that  increases  the  amount  of 
any  air  j)ollutant  emitted  for  which 
section  129  or  section  111  of  the  Chxui 
Air  Act  has  established  standards. 

Municipal  solid  waste  or  municipal- 
type  solid  waste  means  household, 
commercial/retail,  or  institutional 
waste.  Household  wa.ste  includes 
material  di.scarded  by  residemtial 
dwellings,  hotels,  motels,  and  other 
similar  jjermanent  or  temixnary 
housing.  C.ommercial/retail  wa.ste 
includes  mat(!rial  discarchxl  by  stores, 
oiTic(!S.  r(!.staurants,  warehousi!s, 
nonmanufacturing  activities  at 
industrial  faciliticis,  and  other  similar 
(!.stablishment.s  or  facilities.  In.stitutional 
wa.ste  includes  materials  discarded  by 
.schools,  bv  hospitals  (nonmedical),  bv 
nonmanufactnring  activities  at  prisons 
and  government  facilities,  and  other 
similar  (wtablishments  or  facilities. 
Household,  commercial/retail,  and 
institutional  waste  does  include  yard 
waste  and  refu.se-d(!riv(!d  fuel. 

Household.  commercial/r(!tail,  and 
institutional  wa.ste  dexis  not  include 
used  oil:  .sewage  sludge!;  wood  pallets; 
construction,  renovation,  and 
demolition  wastes  (which  include 
railroad  ties  and  telephone  poles);  clean 
wood;  indu.strial  ])roce.s.s  or 
manufacturing  wa.stes;  medical  waste;  or 
motor  vehicles  (including  motor  vehicle 
|)arts  or  vcihicle  fluff). 
***** 

Oxygen  aiudyzer  system  means  all 
(!(|uipment  retjuired  to  determine  the 
oxygen  cont(!nt  of  a  gas  stream  and  u.s(!d 
to  monitor  oxygen  in  the  boiler  or 
proc(!.ss  h(!at(!r  flue  gas,  boiler/])roc(!.ss 
h(!ater,  findjox,  or  other  a])propriat(! 
l(x:ation.  This  definition  includ(!.s 
oxvgen  trim  systenns  and  certified 
oxyg(!n  CEMS.  The  source  owner  or 
o])erator  is  r(!.sj)on.sible  to  install, 
calibrate!,  maintain,  and  operate  the 
oxyg(!n  analyzer  system  in  accordance 
with  the  manufacturer's 
r(!commendation.s. 

Oxygen  trim  system  means  a  system  of 
monitors  that  is  used  to  maintain  exc(!.s.s 
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air  at  the  desired  level  in  a  couibustion 
device.  A  tyjiical  system  consists  of  a 
flue  gas  oxygen  aml/or  carbon  monoxide 
monitor  that  automatically  provides  a 
feedback  signal  to  the  combu.stion  air 
controller. 

***** 

Procvss  (:h(in;^(!  means  any  of  the 
following  ])bvsical  or  ojierational 
changes; 

(1)  A  physical  change  (maintenance 
activities  excludiid)  to  llu;  ClSWl  unit 
which  may  increase  the  emission  rate  of 
any  air  iiollutant  to  which  a  standard 
apjilies; 

(2)  An  operational  change  to  the 
ClSWI  unit  where  a  new  type  of  non- 
hazardoiis  .secondary  material  is  being 
combusted; 

(3)  A  physit:al  change  (maintenance 
activities  excluded)  to  the  air  pollution 
control  devices  used  to  comj)lv  with  the 
emission  limits  for  the  CISWl  unit  (e.g., 
replacing  an  ele(;tro.static  jirecijntator 
with  a  faiiric  filter): 

(4)  An  operational  change  to  the  air 
jiollution  control  devices  u.sed  to 
comply  with  the  emission  limits  for  the 
affected  CISVVl  unit  (e.g..  change  in  the 
.sorbent  injection  rate  u.sed  for  activated 
carbon  injection). 

***** 

Haw  mill  means  a  hall  or  tube  mill, 
vertical  roller  mill  or  other  size 
reduction  (uiuipment,  that  is  not  part  of 
an  in-line  kiln/raw  mill,  u.secl  to  griml 
feed  to  the  appropriate  size.  Moisture 
may  he  adiled  or  removed  from  the  feed 
during  the  grimling  ojieration.  If  the  raw 
mill  is  u.sed  to  remove  moisture  from 
feed  materials,  it  is  also,  by  definition, 
a  raw  material  dryer.  The  raw  mill  also 
includes  the  air  separator  associated 
with  the  raw  mill. 
***** 

Responsible  officiol  means  one  of  the 
following: 

(1)  For  a  corporation:  A  jiresident, 
secretary,  treasurer,  or  vice-]n'esident  of 
the  corporation  in  charge  of  a  principal 
business  function,  or  any  other  ])erson 
who  performs  similar  policy  or 
decision-making  functions  for  the 
corporation,  or  a  didy  authorized 
rcjiresentative  of  such  jier.son  if  the 
representative  is  responsible  for  the 
overall  operation  of  one  or  more 
manidactnring,  ]n'odnction,  or  o])erating 
facilities  a])j)lying  for  or  subject  to  a 
permit  and  either: 

(i)  The  facilities  emplov  more  than 
2.'5()  p(!rsons  or  have  gross  annual  sales 
or  exiienditures  exceeding  ,S2.'i  million 
(in  second  (juarter  1980  dollars);  or 

(ii)  The  delegation  of  authority  to 
such  repre.sentatives  is  approved  in 
advance  by  the  jiermitting  authority; 


(2)  For  a  partnershij)  or  sole 
proprietorshi]):  a  general  jiartner  or  the 
])roprietor.  njsjiect  i vely : 

(3)  For  a  municipality,  Stati;,  Federal, 
or  other  jiuhlic  agency:  Either  a 
principal  executive  officer  or  ranking 
(ilected  official.  For  the  purpo.ses  of  this 
part,  a  principal  executive  officer  of  a 
Federal  agency  includes  tin;  chief 
executive  officer  having  resjionsihilitv 
for  th(!  overall  ojierations  of  a  principal 
geographic  unit  of  the  agency  (e.g.,  a 
Regional  Administrator  of  I'iPA):  or 

(4)  F’or  affected  facilities: 

(i)  The  d(!signated  representative  in  so 
far  as  actions,  standards,  reipnrements, 
or  ])rohihitions  under  Title  IV  of  the 
Clean  Air  Act  or  the  regulations 
promulgated  thereunder  are  concerned: 
or 

(ii)  The  designated  rejire.sentative  for 
any  other  purpo.ses  under  part  (it). 
***** 

Small,  remote  incinerator  means  an 
incinerator  that  comhnsts  solid  waste 
(as  that  term  is  defined  hv  the 
Administrator  in  40  CF’R  part  241)  and 
comhu.sts  3  tons  jier  day  or  le.ss  .solid 
wa.st(!  and  is  more  than  2.'j  miles  driving 
distance  to  the  neare.st  mimiciiial  solid 
waste  landfill. 

Soil  treatment  unit  means  a  unit  that 
thermally  treats  jietroleum- 
contaminatiul  soils  for  the  sole  pnrpo.se 
of  site  remediation.  A  .soil  treatment 
unit  may  he  direct-fired  or  indirect 
fired.  A  soil  treatment  unit  is  not  an 
incinerator,  a  waste-burning  kiln,  an 
energy  recovery  unit  or  a  small,  remote 
incinerator  iimhir  this  .suh])art. 

Solid  waste  means  the  term  solid 
waste  as  defined  in  40  (iFR  241.2. 

Solid  waste  incineration  unit  iiKxms  a 
distinct  operating  unit  of  any  facility 
which  combusts  any  solid  wa.ste  (as  that 
term  is  defined  by  the  Administrator  in 
40  CF’R  part  241)  material  from 
commercial  or  industrial  estahlislunents 
or  the  general  public  (including  single 
and  multiple  r(;sidences.  hotels  and 
motels).  Such  term  does  not  include 
int;inerators  or  other  units  reijuired  to 
have  a  permit  under  .section  300.1  of  the 
Solid  Waste  Disposal  Act.  The  term 
"solid  waste  incineration  unit”  do(!.s  not 
include: 

(1)  Materials  recovery  facilities 
(including  jn  imarv  or  s(!Condarv 
smelters)  which  comhu.st  waste  for  the 
primary  ])urpose  of  recovering  metals: 

(2)  Qiialifving  small  ])ower 
jiroduction  facilities,  as  defimul  in 
section  3(17)(C)  of  the  Federal  I^ower 
Act  (10  IJ.S.C.  700(1 7)(C)),  or  (pialifying 
cogeneration  facilities,  as  defined  in 
section  3(18)(B)  of  the  F’ederal  Power 
Act  (10  IJ.S.C.  700(1 8)(B)),  which  burn 
homogeneous  waste  (such  as  units 


which  burn  tires  or  used  oil.  hut  not 
including  refuse-derived  fuel)  for  the 
production  of  electric  energy  or  in  the 
case  of  (pialifying  cogeneration  facilities 
which  burn  homogeneous  waste  for  the 
production  of  electric  energy  and  steam 
or  forms  of  useful  energy  (.such  as  heat) 
which  are  used  for  industrial, 
commercial,  heating  or  cooling 
purpo.ses;  or 

(3)  Air  curtain  incinerators  |)rovided 
that  such  incinerators  onlv  burn  wood 
wastes,  yard  wastes  and  clean  lumber 
and  that  such  air  curtain  incinerators 
comply  with  opacity  limitations  to  he 
established  by  the  Administrator  hv 
rule. 

Space  heater  mwdns  a  unit  that  meets 
the  requirements  of  40  CFR  270.23.  A 
space  heater  is  not  an  incinerator,  a 
waste-burning  kiln,  an  energv  recoverv 
unit  or  a  small,  remote  incinerator 
under  this  suhjiart. 
***** 

Waste-burning  kiln  means  a  kiln  that 
is  heated,  in  whole  or  in  part,  by 
combusting  solid  wa.ste  (as  the  term  is 
defined  hv  the  Admini.strator  in  40  CF’R 
part  241).  Secondary  materials  u.sed  in 
Portland  cement  kilns  .shall  not  he 
deemed  to  he  combusted  imle.ss  thev  are 
introduced  into  the  flame  zone  in  the 
hot  end  of  the  kiln  or  mixed  with  the 
precalciner  fuel. 

ll'e/  scrubber  nuums  an  add-on  air 
pollution  control  device  that  us(5s  an 
a(pi(!ous  or  alkaline  .scrubbing  litpior  to 
colhuit  ])articulate  matter  (including 
nonvaporous  metals  and  condensed 
organics)  and/or  to  absorb  and 
neutralize  acid  gases. 
***** 

■  44.  Table  1  to  .suhj)art  DDDD  is 
anumded  by  r(!vi.sing  footnotes  a  and  h 
to  read  as  follows: 

Table  1  to  Subpart  DDDD  of  Part  (it) — 
Model  Rule — Increments  of  Progress 
and  Compliance  Schedules 

***** 

.Sit(!-sp(!{:il  i(:  scliedules  can  1)(!  used  at  I  lie 
discretion  of  llie  stale. 

'’llu!  dale  can  Ik;  no  later  than  .1  years  alter 
the  efhictive  dale  of  stale  plan  a|)provid  or 
13ec(!inl)(!r  1.  200.1  for  (l.SWl  units  that 
coniinenced  construction  on  or  liefore 
Noveinlier  :t0.  1099.  'llie  date  can  lx;  no  later 
Ilian  [i  vears  after  the  (dfeclive  dale  of 
a])i)roval  of  a  revised  state  plan  or  Fdirnary 
7,  2018.  for  (il.SWI  units  that  coniinenced 
construction  on  or  hefore  |nne  4.  2010. 

■  4.1.  Tahle  2  to  suhpart  DDDD  of  part 
(it)  is  amended  hv: 

■  a.  Revising  the  tahle  heading. 

■  1).  Revising  the  entry  for  “Hydrogen 
Chloride”. 

■  c.  Revising  the  entry  for  “Opacity”. 

■  d.  Revising  the  entry  for  “Oxides  of 
nitrogen”. 


‘)2()8 
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■  e.  Revising  footnotes  a  and  b.  'I'lu;  revisions  read  as  follows: 

Table  2  to  Subpart  DDDD  of  Part  60 — Model  Rule — Emission  Limitations  That  Apply  to  Incinerators 

Before 

[Date  to  be  specified  in  state  plan] 


For  the  air  pollutant 


You  must  meet  this 
emission  limitation^ 


Using  this  averaging  time 


And  determining  compliance 
using  this  method 


Hydrogen  chloride  . 

...  62  parts  per  million  by 
dry  volume. 

3-run  average  (For  Method  26,  collect  a  min¬ 
imum  volume  of  120  liters  per  run.  For 
Method  26A,  collect  a  minimum  volume  of 

1  dry  standard  cubic  meter  per  run). 

Performance  test  (Method  26  or  26A  at  40 
CFR  part  60,  appendix  A-8). 

Opacify  . 

...  10  percent  . 

Three  1-hour  blocks  consisting  of  ten  6- 
minute  average  opacity  values. 

Performance  test  (Method  9  at  40  CFR  part 
60,  appendix  A-4). 

Oxides  of  nitrogen  .... 

...  388  parts  per  million 
by  dry  volume. 

3-run  average  (1  hour  minimum  sample  time 
per  run). 

Performance  test  (Methods  7or  7E  at  40  CFR 
part  60,  appendix  A-4). 

‘>AII  emission  limitations  (except  for  opacity)  are  measured  at  7  percent  oxygen,  dry  basis  at  standard  conditions. 

‘’Applies  only  to  incinerators  subject  to  the  CISWI  standards  through  a  state  plan  or  the  Federal  plan  prior  to  June  4,  2010.  The  date  specified 
in  the  state  plan  can  be  no  later  than  3  years  after  the  effective  date  of  approval  of  a  revised  state  plan  or  February  7,  2018. 


■  48.  Table  8  to  subpart  DODD  of  part 
(it)  is  amended  bv: 

■  a.  Revising  tbe  entry  for  "Ciarbon 
momrxide". 


■  1).  Revising  tbe  entrv  for  “brnid". 

■  c.  Revising  tbe  entrv  for  “Mercurv". 

■  d.  R(;vising  the  entry  for  "Oxides  of 
nitrogen". 

■  e.  Revising  the  entry  for  “Sulfur 
dioxide". 


■  f.  Revising  footnotr;  a. 

■  g.  Redesignating  footnote  e:  as  footnote 
d. 

■  b.  Adding  footnote  c. 

Tbe  revisions  read  as  follows: 


Table  6  to  Subpart  DDDD  of  Part  60— Model  Rule— Emission  Limitations  That  Apply  to  Incinerators  On 

AND  After 

[Date  to  be  specified  in  state  plan] 


For  the  air  You  must  meet  this 

pollutant  emission  limitation 


Using  this  averaging  time 


And  determining  compliance  using  this  method 


Carbon 

17  parts  per  million  dry 

3-run  average  (1  hour  minimum  sample  time  per 

Performance  test  (Method  10  at  40  CFR  part  60, 

monoxide. 

volume. 

run). 

appendix  A-4). 

Lead  . 

0.015  milligrams  per  dry 
standard  cubic 
meter.  *= 

3-run  average  (collect  a  minimum  volume  of  2  dry 
standard  cubic  meters). 

Performance  test  (Method  29  at  40  CFR  part  60, 
appendix  A-8).  Use  ICPMS  for  the  analytical 
finish. 

Mercury  . 

0.0048  milligrams  per 
dry  standard  cubic 
meter. 

3-run  average  (For  Method  29  an  ASTM  D6784- 
02  (Reapproved  2008)'’,  collect  a  minimum  vol¬ 
ume  of  2  dry  standard  cubic  meters  per  run. 
For  Method  30B,  collect  a  minimum  sample  as 
specified  in  Method  30B  at  40  CFR  part  60,  ap¬ 
pendix  A). 

Performance  test  (Method  29  or  30B  at  40  CFR 
part  60,  appendix  A-8)  or  ASTM  D6784-02 
(Reapproved  2008).'’ 

Oxides  of  ni- 

53  parts  per  million  dry 

3-run  average  (for  Method  7E,  1  hour  minimum 

Performance  test  (Method  7  or  7E  at  40  CFR  part 

frogen. 

volume. 

sample  time  per  run). 

60,  appendix  A-4). 

Sulfur  diox- 

1 1  parts  per  million  dry 

3-run  average  (1  hour  minimum  sample  time  per 

Performance  test  (Method  6  or  6c  at  40  CFR  part 

ide. 

volume. 

run). 

60,  appendix  A-4). 

‘‘The  date  specified  in  the  state  plan  can  be  no  later  than  3  years  after  the  effective  date  of  approval  of  a  revised  state  plan  or  February  7, 
2018. 

<=  If  you  are  conducting  stack  tests  to  demonstrate  compliance  and  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years 
show  that  your  emissions  are  at  or  below  this  limit,  you  can  skip  testing  according  to  §60.2720  if  all  of  the  other  provisions  of  §60.2720  are  met. 
For  all  other  pollutants  that  do  not  contain  a  footnote  “c”,  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  must  show 
that  your  emissions  are  at  or  below  75  percent  of  this  limit  in  order  to  qualify  for  skip  testing. 

^Incorporated  by  reference,  see  §60.17. 
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■  47.  Table  7  tosul)]jart  DDDD  of  part 
(iO  is  revi.sod  to  read  as  follows: 


Table  7  to  Subpart  DDDD  of  Part  60 — Model  Rule — Emission  Limitations  That  Apply  to  Energy  Recovery 

Units  After  May  20,  2011 

[Date  to  be  specified  in  state  plan]  ^ 


For  the  air  pol- 

You  must  meet  this  emission  limitation  *> 

Using  this  averaging  time 

And  determining  compliance 

lutant 

Liquid/Gas 

Solids 

using  this  method 

Cadmium  . 

0.023  milligrams  per  dry 
standard  cubic  meter. 

Biomass — 0.0014  milligrams 
per  dry  standard  cubic 
meter.  «= 

Coal — 0.0095  milligrams  per 
dry  standard  cubic  meter. 

3-run  average  (collect  a  min¬ 
imum  volume  of  2  dry 
standard  cubic  meters). 

Performance  test  (Method  29 
at  40  CFR  part  60,  appen¬ 
dix  A-8).  Use  ICPMS  for 
the  analytical  finish. 

Carbon  mon- 

35  parts  per  million  dry  vol- 

Biomass — 260  parts  per  mil- 

3-run  average  (1  hour  min- 

Performance  test  (Method  10 

oxide. 

ume. 

lion  dry  volume. 

Coal — 95  parts  per  million  dry 
volume. 

imum  sample  time  per  run). 

at  40  CFR  part  60,  appen¬ 
dix  A^). 

Dioxins/furans 

2.9  nanograms  per  dry  stand- 

Biomass — 0.52  nanograms 

3-run  average  (collect  a  min- 

Performance  test  (Method  23 

(total  mass 
basis). 

ard  cubic  meter. 

per  dry  standard  cubic 
meter,  c 

Coal — 5.1  nanograms  per  dry 
standard  cubic  meter,  c. 

imum  volume  of  4  dry 
standard  cubic  meter). 

at  40  CFR  part  60,  appen¬ 
dix  A-7). 

Dioxins/furans 

0.32  nanograms  per  dry 

Biomass — 0.12  nanograms 

3-run  average  (collect  a  min- 

Performance  test  (Method  23 

(toxic 

equivalency 

basis). 

standard  cubic  meter. 

per  dry  standard  cubic 
meter. 

Coal — 0.075  nanograms  per 
dry  standard  cubic  meter.  <=. 

imum  volume  of  4  dry 
standard  cubic  meters). 

at  40  CFR  part  60,  appen¬ 
dix  A-7). 

Hydrogen 

14  parts  per  million  dry  vol- 

Biomass — 0.20  parts  per  mil- 

3-run  average  (for  Method  26, 

Performance  test  (Method  26 

chloride. 

ume. 

lion  dry  volume. 

Coal — 13  parts  per  million  dry 
volume. 

collect  a  minimum  of  120  li¬ 
fers;  for  Method  26A,  col¬ 
lect  a  minimum  volume  of  1 
dry  standard  cubic  meter). 

or  26A  at  40  CFR  part  60, 
appendix  A-8). 

Lead  . 

0.096  milligrams  per  dry 
standard  cubic  meter. 

Biomass — 0.014  milligrams 
per  dry  standard  cubic 
meter.  <=. 

Coal — 0.14  milligrams  per  dry 
standard  cubic  meter.  •=. 

3-run  average  (collect  a  min¬ 
imum  volume  of  2  dry 
standard  cubic  meters). 

Performance  test  (Method  29 
at  40  CFR  part  60,  appen¬ 
dix  A-8).  Use  ICPMS  for 
the  analytical  finish. 

Mercury  . 

0.0024  milligrams  per  dry 
standard  cubic  meter. 

Biomass — 0.0022  milligrams 
per  dry  standard  cubic 
meter. 

Coal — 0.016  milligrams  per 
dry  standard  cubic  meter. 

3-run  average  (For  Method  29 
and  ASTM  D6784-02  (Re¬ 
approved  2008)  collect  a 
minimum  volume  of  2  dry 
standard  cubic  meters  per 
run.  For  Method  30B,  col¬ 
lect  a  minimum  sample  as 
specified  in  Method  30B  at 
40  CFR  part  60,  appendix 

A). 

3-run  average  (for  Method 

Performance  test  (Method  29 
or  30B  at  40  CFR  part  60, 
appendix  A-8)  or  ASTM 
D6784-02  (Reapproved 
2008) 

Oxides  of  ni- 

76  parts  per  million  dry  vol- 

Biomass— 290  parts  per  mil- 

Performance  test  (Method  7 

trogen. 

ume. 

lion  dry  volume. 

Coal — 340  parts  per  million 
dry  volume. 

7E,  1  hour  minimum  sam¬ 
ple  time  per  run). 

or  7E  at  40  CFR  part  60, 
appendix  A-4). 

Particulate 

110  milligrams  per  dry  stand- 

Biomass — 1 1  milligrams  per 

3-run  average  (collect  a  min- 

Performance  test  (Method  5 

matter  filter¬ 
able. 

ard  cubic  meter. 

dry  standard  cubic  meter. 
Coal — 160  milligrams  per  dry 
standard  cubic  meter. 

imum  volume  of  1  dry 
standard  cubic  meter). 

or  29  at  40  CFR  part  60, 
appendix  A-3  or  appendix 
A-8)  if  the  unit  has  an  an¬ 
nual  average  heat  input 
rate  less  than  or  equal  to 
250  MMBtu/hr;  or  PM 

CPMS  (as  specified  in 
§  60.271 0(x))  if  the  unit  has 
an  annual  average  heat 
input  rate  greater  than  250 
MMBtu/hr. 

Sulfur  dioxide 

720  parts  per  million  dry  vol¬ 
ume. 

Biomass — 7.3  parts  per  mil¬ 
lion  dry  volume. 

Coal — 650  parts  per  million 
dry  volume. 

3-run  average  (1  hour  min¬ 
imum  sample  time  per  run). 

Performance  test  (Method  6 
or  6c  at  40  CFR  part  60, 
appendix  A-4). 
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Table  7  to  Subpart  DDDD  of  Part  60— Model  Rule— Emission  Limitations  That  Apply  to  Energy  Recovery 

Units  After  May  20,  2011— Continued 

[Date  to  be  specified  in  state  plan]  ^ 


For  the  air  pol- 

You  must  meet  this  emission  limitation*’ 

Using  this  averaging  time 

And  determining  compliance 

lutant 

Liquid/Gas 

Solids 

using  this  method 

Fugitive  ash  ... 

Visible  emissions  for  no  more 
than  5  percent  of  the  hourly 
observation  period. 

Visible  emissions  for  no  more 
than  5  percent  of  the  hourly 
observation  period. 

Three  1-hour  observation  pe¬ 
riods. 

Visible  emission  test  (Method 
22  at  40  CFR  part  60,  ap¬ 
pendix  A-7). 

3 The  date  specified  in  the  state  plan  can  be  no  later  than  3  years  after  the  effective  date  of  approval  of  a  revised  stale  plan  or  February  7, 
2018. 

‘’All  emission  limitations  (except  for  opacity)  are  measured  at  7  percent  oxygen,  dry  basis  at  standard  conditions.  For  dioxins/furans,  you  must 
meet  either  the  total  mass  basis  limit  or  the  toxic  equivalency  basis  limit. 

‘=lf  you  are  conducting  stack  tests  to  demonstrate  compliance  and  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years 
show  that  your  emissions  are  at  or  below  this  limit,  you  can  skip  testing  according  to  §60.2720  if  all  of  the  other  provisions  of  §60.2720  are  met. 
For  all  other  pollutants  that  do  not  contain  a  footnote  “c”,  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  must  show 
that  your  emrssions  are  at  or  below  75  percent  of  this  limit  in  order  to  qualify  for  skip  testing,  with  the  exception  of  annual  performance  tests  to 
certify  a  GEMS  or  PM  CPMS. 

‘‘Incorporated  by  reference,  see  §60.17. 


■  48.  Table  8  to  subpart  DDDD  oi  part 
(it)  is  revised  to  read  as  follows: 


Table  8  to  Subpart  DDDD  of  Part  60— Model  Rule— Emission  Limitations  That  Apply  to  Waste-Burning 

Kilns  After 

[Date  to  be  specified  in  state  plan.]« 


For  the  air  pollutant 

Cadmium  . 

Carbon  monoxide  .. 


Dioxins/furans  (total 
mass  basis). 

Dioxins/furans 
(toxic  equivalency 
basis). 

Hydrogen  chloride 


Lead  .... 
Mercury 


Oxides  of  nitrogen 

Particulate  matter 
filterable. 

Sulfur  dioxide  . 


You  must  meet  this  emission 
limitation*’ 


0.0014  milligrams  per  dry  standard 
cubic  meter.*’. 

110  (long  kilns)/790  (preheater/ 
precalciner)  parts  per  million  dry  vol¬ 
ume. 

1.3  nanograms  per  dry  standard  cubic 
meter.*’. 

0.075  nanograms  per  dry  standard 
cubic  meter.  *’. 

3.0  parts  per  million  dry  volume.*’  . 


0.014 

milligrams 

per 

dry 

standard 

cubic  meter.*’. 

0.011 

milligrams 

per 

dry 

standard 

cubic  meter. 


630  parts  per  million  dry  volume  . 

4.6  milligrams  per  dry  standard  cubic 
meter. 

600  parts  per  million  dry  volume  . 


Using  this  averaging  time 


3-run  average  (collect  a  minimum  vol¬ 
ume  of  2  dry  standard  cubic  meters). 

3-run  average  (1  hour  minimum  sam¬ 
ple  time  per  run). 

3-run  average  (collect  a  minimum  vol¬ 
ume  of  4  dry  standard  cubic  meters). 

3-run  average  (collect  a  minimum  vol¬ 
ume  of  4  dry  standard  cubic  meters). 

3-run  average  (collect  a  minimum  vol¬ 
ume  of  1  dry  standard  cubic  meter) 
or  30-day  rolling  average  if  HCI 
CEMS  is  being  used. 

3-run  average  (collect  a  minimum  vol¬ 
ume  of  2  dry  standard  cubic  meters). 

30-day  rolling  average  . 


3-run  average  (for  Method  7E,  1  hour 
minimum  sample  time  per  run). 

30-day  rolling  average  . 

3-run  average  (for  Method  6,  collect  a 
minimum  of  20  liters;  for  Method  6C, 
1  hour  minimum  sample  time  per 
run). 


And  determining  compliance  using  this 
method 


Performance  test  (Method  29  at  40 
CFR  part  60,  appendix  A-8). 

Performance  test  (Method  10  at  40 
CFR  part  60,  appendix  A-4). 

Performance  test  (Method  23  at  40 
CFR  part  60,  appendix  A-7). 

Performance  test  (Method  23  at  40 
CFR  part  60,  appendix  A-7). 

Performance  test  (Method  321  at  40 
CFR  part  63,  appendix  A  of  this  part) 
or  HCI  CEMS  if  a  wet  scrubber  is 
not  used. 

Performance  test  (Method  29  at  40 
CFR  part  60,  appendix  A-8). 

Mercury  CEMS  or  sorbent  trap  moni¬ 
toring  system  (performance  speci¬ 
fication  12A  or  12B,  respectively,  of 
appendix  B  of  this  part.) 

Performance  test  (Method  7  or  7E  at 
40  CFR  part  60,  appendix  A-4). 

PM  CPMS  (as  specified  in 
§60.2710(x)) 

Performance  test  (Method  6  or  6c  at 
40  CFR  part  60,  appendix  A-4). 


**The  date  specified  in  the  state  plan  can  be  no  later  than  3  years  after  the  effective  date  of  approval  of  a  revised  state  plan  or  February  7, 
2018. 

*’A1I  emission  limitations  are  measured  at  7  percent  oxygen,  dry  basis  at  standard  conditions.  For  dioxins/furans,  you  must  meet  either  the  total 
mass  basis  limit  or  the  toxic  equivalency  basis  limit. 

*=lf  you  are  conducting  stack  tests  to  demonstrate  compliance  and  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years 
show  that  your  emissions  are  at  or  below  this  limit,  you  can  skip  testing  according  to  §60.2720  if  all  of  the  other  provisions  of  §60.2720  are  met. 
For  all  other  pollutants  that  do  not  contain  a  footnote  “c”,  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  must  show 
that  your  emissions  are  at  or  below  75  percent  of  this  limit  in  order  to  qualify  for  skip  testing,  with  the  exception  of  annual  performance  tests  to 
certify  a  CEMS  or  PM  CPMS. 


■  49.  T  able  9  to  sul)])art  DDDD  of  part 
(it)  is  revised  to  read  as  follows: 
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Table  9  to  Subpart  DDDD  of  Part  60— Model  Rule— Emission  Limitations  That  Apply  to  Small,  Remote 

Incinerators  After 

[Date  to  be  specified  in  state  plan)® 


For  the  air  pollutant 

You  must  meet  this  emission 
limitation*’ 

Using  this  averaging  time 

And  determining  compliance  using 
this  method 

Cadmium . 

0.95  milligrams  per  dry  standard 
cubic  meter. 

3-run  average  (collect  a  minimum 
volume  of  1  dry  standard  cubic 
meters  per  run). 

Performance  test  (Method  29  at  40 
CFR  part  60,  appendix  A-8). 

Carbon  monoxide  . 

64  parts  per  million  dry  volume . 

3-run  average  (1  hour  minimum 
sample  time  per  run). 

Performance  test  (Method  10  at  40 
CFR  part  60,  appendix  A-4). 

Dioxins/furans  (total  mass 

4,400  nanograms  per  dry  standard 

3-run  average  (collect  a  minimum 

Performance  test  (Method  23  at  40 

basis). 

cubic  meter*’. 

volume  of  1  dry  standard  cubic 
meters  per  run). 

CFR  part  60,  appendix  A-7). 

Dioxins/furans  (toxic 

180  nanograms  per  dry  standard 

3-run  average  (collect  a  minimum 

Performance  test  (Method  23  at  40 

equivalency  basis). 

cubic  meter*’. 

volume  of  1  dry  standard  cubic 
meters). 

CFR  part  60,  appendix  A-7). 

Fugitive  ash  . 

Visible  emissions  for  no  more  than  5 
percent  of  the  hourly  observation 
period. 

Three  1-hour  observation  periods . 

Visible  emissions  test  (Method  22  at 
40  CFR  part  60,  appendix  A-7). 

Hydrogen  chloride . 

300  parts  per  million  dry  volume . 

3-run  average  (For  Method  26,  col¬ 
lect  a  minimum  volume  of  120  li¬ 
ters  per  run.  For  Method  26A,  col¬ 
lect  a  minimum  volume  of  1  dry 
standard  cubic  meter  per  run). 

Performance  test  (Method  26  or  26A 
at  40  CFR  part  60,  appendix  A-8). 

Lead  . 

2.1  milligrams  per  dry  standard  cubic 
meter. 

3-run  average  (collect  a  minimum 
volume  of  1  dry  standard  cubic 
meters). 

Performance  test  (Method  29  at  40 
CFR  part  60,  appendix  A-8).  Use 
ICPMS  for  the  analytical  finish. 

Mercury  . 

0.0053  milligrams  per  dry  standard 
cubic  meter. 

3-run  average  (For  Method  29  and 
ASTM  D6784-02  (Reapproved 
2008),*=  collect  a  minimum  volume 
of  2  dry  standard  cubic  meters  per 
run.  For  Method  30B,  collect  a 
minimum  sample  as  specified  in 
Method  30B  at  40  CFR  part  60, 
appendix  A). 

Performance  test  (Method  29  or  30B 
at  40  CFR  part  60,  appendix  A-8) 
or  ASTM  D6784-02  (Reapproved 
2008).*= 

Oxides  of  nitrogen  . 

190  parts  per  million  dry  volume  . 

3-run  average  (for  Method  7E,  1 
hour  minimum  sample  time  per 
run). 

Performance  test  (Method  7  or  7E  at 
40  CFR  part  60,  appendix  A-4). 

Particulate  matter . 

270  milligrams  per  dry  standard 

3-run  average  (collect  a  minimum 

Performance  test  (Method  5  or  29  at 

(filterable)  . 

cubic  meter. 

volume  of  1  dry  standard  cubic 
meters). 

40  CFR  part  60,  appendix  A-3  or 
appendix  A-8). 

Sulfur  dioxide  . 

150  parts  per  million  dry  volume . 

3-run  average  (for  Method  6,  collect 
a  minimum  of  20  liters  per  run;  for 
Method  6C,  1  hour  minimum  sam¬ 
ple  time  per  run). 

Performance  test  (Method  6  or  6c  at 
40  CFR  part  60,  appendix  A-4). 

®  The  date  specified  in  the  state  plan  can  be  no  later  than  3  years  after  the  effective  date  of  approval  of  a  revised  state  plan  or  February  7, 
2018. 

All  emission  limitations  (except  for  opacity)  are  measured  at  7  percent  oxygen,  dry  basis  at  standard  conditions.  For  dioxins/furans,  you  must 
meet  either  the  total  mass  basis  limit  or  the  toxic  equivalency  basis  limit. 

Incorporated  by  reference,  see  §60.17. 


PART  241— SOLID  WASTES  USED  AS 
FUELS  OR  INGREDIENTS  IN 
COMBUSTION  UNITS 

■  .'iO.  The  autliority  citation  for  ])art  241 
continues  to  read  as  follows: 

Authority:  42  II..S.C.  (i<)():5.  ()912,  7420. 

Subpart  A — General 

■  .'ll .  Section  241 .2  is  amended  by: 

■  a.  Revising  the  definition  of  “Clean 
cellulosic  hioinass”; 

■  1).  Revising  the  definition  of 
“(Contaminants”; 

■  c.  Revising  the  definition  of 
“Established  tire  collection  jirograms”; 
and 


■  (1.  Revising  the  definition  of 
“Resinated  wood”. 

The  revisions  read  as  follows: 

§241.2  Definitions. 

***** 

CVern?  CHlIulosic  hionuiss  means  those 
residuals  that  are  akin  to  traditional 
cellulosic  biomass,  including,  hut  not 
limited  to:  Agricultural  and  forest- 
derived  biomass  (e.g.,  green  wood,  forest 
thinnings,  clean  and  unadulterated  hark, 
sawdust,  trim,  tnu;  harvesting  residuals 
from  logging  and  sawmill  materials, 
hogged  fuel,  wood  ])ellets,  untreated 
wood  ])allets);  urban  wood  (e.g.,  tree 
trimmings,  stumps,  and  related  forest- 
derived  biomass  from  urban  settings): 
corn  stover  and  other  hioma.ss  crops 


used  specifically  for  the  production  of 
cellulosic  biofuels  (e.g.,  energy  cane, 
other  fast  growing  gras.ses,  l)V|)roducts  of 
ethanol  natural  fermentation  ])roces.ses); 
haga.sse  and  other  crop  residues  (e.g., 
j)eanut  shells,  vines,  orchard  trees, 
hulls,  .seeds,  spent  grains,  cotton 
byproducts,  corn  and  peanut  produc:tion 
residues,  rice  milling  and  grain  (devator 
o])eration  residues);  wood  colhicted 
from  forest  fire  clearance  activities,  trees 
and  chian  wood  found  in  di.saster 
debris,  clean  biomass  from  land  clearing 
operations,  and  clean  construction  and 
demolition  wood.  These  fuels  are  not 
secondary  materials  or  solid  wastes 
unless  discarded,  (dean  biomass  is 
biomass  that  does  not  contain 
contaminants  at  concentrations  not 


L 


9212 


Federal  Register / Vol.  78,  No.  20 /Thursday,  February  7,  201 3 /Rides  and  Regulations 


normally  associated  with  virgin  l)ioinass 
materials. 

***** 

('.ontaniinanls  means  all  pollutants 
listiul  in  (dean  Air  Act  .sections  112(1)] 
or  129(a)(4),  with  the  following  three 
modifications: 

(1)  The  definition  includes  the 
elements  chlorine,  fluorine,  nitrogen, 
and  sulfur  in  cases  where  non- 
hazanlous  .secondary  materials  are 
burned  as  a  fuel  and  comhn.stion  will 
result  in  the  formation  of  hydrogen 
chloride  (IKil).  hydrogen  tluoride  (HF). 
nitrogen  oxides  (N(lx).  or  sulfur  dioxide 
(StT).  Chlorine,  fluorine,  nitrogen,  and 
sulfur  are  not  included  in  the  definition 
in  ca.ses  where  non-hazardous 
secondary  materials  are  used  as  an 
ingredient  and  not  as  a  fuel. 

(2)  The  definition  does  not  include 
the  following  iiollutants  that  are  either 
unlikely  to  he  found  in  non-hazardons 
secondary  materials  and  jiroducts  made 
from  such  materials  or  are  adeipiately 
measured  hy  other  ])arts  of  this 
definition:  hydrogen  chloride  (H(]l). 
chlorine  gas  (CU).  hydrogen  fluoride 
(IIF).  nitrogen  oxides  (NO\).  sulfur 
dioxide  (S()2).  fine  mineral  fibers, 
particulate  matter,  coke  oven  emissions, 
ojiacity.  diazomethane,  white 
phosjihorus.  and  titanium  tetrachloride. 

(3)  The  definition  does  not  include  m- 
cre.sol.  o-cre.sol.  ])-cresol,  m-xvlene,  o- 
xylene.  and  ])-xylene  as  individual 
contaminants  distinct  from  the  grouped 
pollutants  total  cresols  and  total 
xylenes. 

***** 

Hstahlishf^d  tire  collection  pro'^raiu 
means  a  comprehensive  collection 
system  or  contractual  arrangement  that 
ensures  .scrap  tires  are  not  discarded 
and  are  handled  as  valuable 
commodities  through  arrival  at  the 
combustion  facility.  This  can  include 
tires  that  were  not  abandoned  and  were 
received  from  the  general  public  at 
collection  program  events. 
***** 

liesinoted  wood  means  wooil  products 
(containing  hinders  and  adhesives) 
produced  by  primary  and  secondary 
wood  products  manufacturing. 

Resinated  wood  includes  residues  from 
the  manufacture  and  use  of  resinated 
wood,  including  materials  such  as  hoard 
trim,  Sander  dust,  panel  trim,  and  off- 
si)ecification  resinated  wood  products 
that  do  not  meet  a  manufacturing 
(|uality  or  standard. 
***** 


Subpart  B — Identification  of  Non- 
Hazardous  Secondary  Materials  That 
Are  Solid  Wastes  When  Used  as  Fuels 
or  Ingredients  in  Combustion  Units 

■  .'52.  Amend  241.3  as  follows: 

■  a.  Revise  paragraj)!)  (a)  and  (h). 

■  h.  Revise  |)aragraph  (c)  introductory 
text,  and  paragraphs  (c)(1)  introductory 
text,  (c)(2)  introductory  text,  and 
(c)(2)(ii).  (iii),  and  (iv). 

■  c.  Revise  paragraph  (d)(l)(iii). 

The  revisions  read  as  follows: 

§  241 .3  Standards  and  procedures  for 
identification  of  non-hazardous  secondary 
materials  that  are  solid  wastes  when  used 
as  fuels  or  ingredients  in  combustion  units. 

(a)  Except  as  provided  in  paragraph 
(h)  of  this  section  or  in  ^  241.4(a)  of  this 
sid)part.  non-hazardous  secondary 
materials  that  are  combusted  are  .solid 
wastes,  unless  a  iietition  is  submitted  to, 
and  a  determination  granted  by.  the  ERA 
pursuant  to  ])aragraph  (c)  of  this  section. 
The  criteria  to  he  addressed  in  the 
petition,  as  well  as  the  i)roce.s.s  for 
making  the  non-waste  determination, 
are  specified  in  ])aragra|)h  (c)  of  this 
section. 

(h)  The  following  non-hazardons 
.sei:ondarv  materials  are  not  .solid  wastes 
when  comhu.sted: 

(1)  Non-hazardous  secondary 
materials  used  as  a  fuel  in  a  combustion 
unit  that  remain  within  the  control  of 
the  generator  and  that  meet  the 
legitimacy  criteria  s])ecified  in 
paragraph  (d)(1)  of  this  section. 

(2)  The  following  non-hazardous 
secondary  materials  that  have  not  been 
discarded  and  meet  the  legitimacy 
criteria  specified  in  paragraph  (d)(1)  of 
this  section  when  used  in  a  comhn.stion 
unit  (by  the  generator  or  outside  the 
control  of  the  generator): 

(i)  I  Reserved  I 

(ii)  i Reserved  1 

(3)  Non-hazardous  secondary 
materials  used  as  an  ingredient  in  a 
combustion  unit  that  meet  the 
legitimacy  criteria  specified  in 
paragraph  (d)(2)  of  this  section. 

(4)  Fuel  or  ingredient  products  that 
are  u.sed  in  a  combustion  unit,  ami  are 
produceil  from  the  proce.ssing  of 
discarded  non-hazardous  secondarv 
materials  and  that  meet  the  legitimacv 
criteria  specified  in  ])aragraph  (d)(1)  of 
this  section,  with  respect  to  iuels,  and 
j)aragraj)h  (d)(2)  of  this  section,  with 
respect  to  ingredients.  The  legitimacv 
criteria  apply  after  the  non-hazardous 
.secondary  material  is  processed  to 
])roduce  a  fuel  or  ingredient  product. 
Until  the  discarded  non-hazardous 
secondary  material  is  processed  to 
produce  a  non-waste  fuel  or  ingredient, 
the  di.scarded  non-hazardous  .secondarv 


material  is  considered  a  solid  waste  and 
would  he  subject  to  all  aj)i)ropriate 
federal,  state,  and  local  reijuirements. 

(c)  The  Regional  Administrator  mav 
grant  a  non-waste  determination  that  a 
non-hazardous  secondarv  material  that 
is  u.sed  as  a  fuel,  which  is  not  managed 
within  the  control  of  the  generator,  is 
not  di.scarded  and  is  not  a  solid  waste 
when  combusted.  This  responsibility 
may  he  retained  by  the  Assistant 
Administrator  for  the  Office  of  vSolid 
Waste  and  lunergency  Respon.se  if 
combustors  are  located  in  multi])le  ERA 
Regions  and  the  petitioner  recjuests  that 
the  Assistant  Administrator  process  the 
non-waste  determination  ])etition.  If 
multiple  combustion  units  are  located 
in  one  ERA  Region,  the  ap])lication  must 
he  submitted  to  the  Regional 
Administrator  for  that  Region.  The 
criteria  and  ])roce.s.s  for  making  such 
non-waste  determinations  includes  the 
following: 

(1)  .Submittal  of  an  application  to  the 
Regional  Administrator  for  the  ERA 
Region  where  the  facility  or  facilities  are 
located  or  the  Assi.stant  Administrator 
for  the  Office  of  .Solid  Waste  and 
Emergencv  Response  for  a 
determination  that  the  non-hazardous 
.secondary  material,  even  though  it  has 
been  transferred  to  a  third  j)arty.  has  not 
been  di.scarded  and  is  indistinguishable 
in  all  relevant  a.s])ect.s  from  a  fuel 
product.  The  determination  will  he 
based  on  whether  the  non-hazardous 
.secondary  material  that  has  been 
discarded  is  a  legitimate  fuel  as 
specified  in  paragra])h  (d)(1)  of  this 
.section  and  on  the  following  criteria: 
***** 

(2)  The  Regional  Admini.strator  or 
A.ssistant  Admini.strator  for  the  Office  of 
.Solid  Waste  and  Emergency  Respon.se 
will  evaluate  the  aj)i)lication  ])ur.suant 
to  the  following  ])rocednre.s: 
***** 

(ii)  The  Regional  Admini.strator  or 
Assistant  Admini.strator  for  the  Office  of 
.Solid  Waste  and  Emergency  Respon.se 
will  evaluate  the  aj)])lication  and  issue 

a  draft  notice  tentatively  granting  or 
denying  the  a])])lication.  Notification  of 
this  tentative  decision  will  he  i)ubli.shed 
in  a  newspaper  advertisement  or  radio 
broadcast  in  the  locality  where  the 
facility  combusting  the  non-hazardous 
.secondary  material  is  located,  and  he 
made  available  on  the  hiRA’s  Web  site. 

(iii)  The  Regional  Admini.strator  or 
the  Assistant  Admini.strator  for  the 
Office  of  .Solid  Waste  and  Emergencv 
Response  will  acce])t  public  comments 
on  the  tentative  decision  for  30  (lavs, 
and  may  also  hold  a  j)ublic  hearing 
u])on  recjuest  or  at  his  discretion.  The 
Regional  Admini.strator  or  the  Assi.stant 
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Administrator  for  tlie  Office  of  Solid 
Waste  and  Einergencv  Res|)onse  will 
issue  a  final  decision  after  receipt  of 
comments  and  after  a  hearing  (if  any). 

If  a  determination  is  madi;  that  the  non- 
hazardous  .secondary  material  is  a  non- 
waste  fuel,  it  will  he  retroactive;  and 
a])])ly  on  the  date  the  ])etition  was 
suhmitted. 

(iv)  If  a  change  occurs  that  affects  how 
a  non-hazardous  secondary  material 
meets  the  relevant  criteria  contained  in 
this  ])aragraph  after  a  formal  non-waste 
d(!termination  has  been  granted,  the 
a])j)licant  must  re-a])])ly  to  the  Regional 
Aclmini.strator  or  the  A.ssistant 
Administrator  for  the  Office  of  Solid 
Waste  and  Emergency  Response  for  a 
formal  determination  that  the  non- 
hazardons  .sec:ondarv  material  continues 
to  meet  the  relevant  criteria  and,  thus, 
is  not  a  solid  waste. 

(d)  *  *  * 

(1)  *  *  * 

(iii)  The  non-hazardous  secondary 
material  must  contain  contaminants  or 
groups  of  contaminants  at  levels 
comparable  in  concentration  to  or  lower 
than  those  in  traditional  fnel(s)  which 
the  combustion  unit  is  designed  to  burn. 
In  determining  which  traditional  iuel(s) 
a  unit  is  d(!signed  to  burn,  persons  mav 
choose  a  traditional  fuel  that  can  he  oi¬ 
ls  burned  in  the  jiarticular  tvpi;  of 
boiler,  whether  or  not  the  combustion 
unit  is  permitted  to  burn  that  traditional 
fuel.  In  comparing  contaminants 
hidween  traditional  fuel(s)  and  a  non- 
hazardous  secondarv  material,  jiersons 
can  use  data  for  traditional  fuel 
contaminant  levels  compiled  from 
national  surveys,  as  well  as  contaminant 
level  data  from  the  sjiecific  traditional 
fuel  being  replaced.  To  account  for 
natural  variability  in  contaminant 
levels,  persons  can  use  the  full  range  of 
traditional  fuel  contaminant  levels, 
jirovided  such  coiujiarisons  aLso 
consider  variability  in  non-hazarilous 
secondary  material  contaminant  levids. 
Such  comparisons  are  to  he  ha.sed  on  a 
direct  comjiarison  of  the  contaminant 
levels  in  both  the  non-hazardons 


secondarv  material  and  traditional 
fuel(.s)  ])rior  to  comhustion. 
***** 

■  5.‘i.  Add  §  241.4  to  read  as  follows: 

§  241 .4  Non-Waste  Determinations  for 
Specific  Non-Hazardous  Secondary 
Materials  When  Used  as  a  Fuel. 

(a)  The  following  non-hazardous 
secondary  materials  are  not  .solid  wastes 
when  used  as  a  fuel  in  a  comhustion 
unit: 

(1)  Scrap  tires  that  are  not  discarded 
and  are  managed  under  the  oversight  of 
e.stahlished  tin;  collection  programs, 
including  tires  removed  from  vehicles 
and  off-specification  tires. 

(2)  Resinated  wood. 

(3)  (ioal  refu.se  that  has  been 
recovered  from  legai:y  ]iiles  and 
jnoce.ssed  in  the  same  manner  as 
currently-generated  coal  refuse. 

(4)  Dewatered  pulp  and  pajier  sludges 
that  are  not  discarded  and  are  generated 
and  hurned  on-site  by  jndp  and  pajier 
mills  that  burn  a  significant  portion  of 
such  materials  where  such  dewatered 
residuals  are  managed  in  a  manner  that 
jneserves  the  meaningful  heating  value 
of  the  materials. 

(h)  Any  ])erson  may  submit  a 
rulemaking  petition  to  the 
Administrator  to  identify  additional 
non-hazardous  secondary  materials  to 
he  li.sted  in  paragra])h  (a)  of  this  section. 
C'.ontents  and  jirocedures  for  the 
submittal  of  the  jietitions  include  the 
following: 

(1)  Each  jietition  must  he  suhmitted  to 
the  Administrator  by  certified  mail  and 
must  include: 

(i)  The  petitioner’s  name  and  address: 

(ii)  A  statement  of  the  jietitioner's 
interiist  in  the  propo.sed  action: 

(iii)  A  description  of  the  proposed 
action,  including  (where  ajipropriate) 
sugge.sted  regulatory  language:  and 

(iv)  A  statement  of  the  need  and 
justification  for  the  proposed  action, 
including  any  supporting  tests,  studies, 
or  other  information.  Where  the  non- 
hazardous  secondarv  material  does  not 
meet  the  legitimacy  criteria,  the 


applicant  must  explain  why  such  non- 
hazardous  .secondary  material  should  he 
considered  a  non-waste  fuel,  balancing 
the  legitimacy  criteria  with  other 
relevant  factors. 

(2)  The  Admini.strator  will  make  a 
tentative  decision  to  grant  or  deny  a 
])etition  and  will  jnihli.sh  notice  of  such 
tentative  decision,  either  in  the  form  of 
an  advanced  notice  of  projiosed 
rulemaking,  a  projiosed  rule,  or  a 
tentative  determination  to  deny  the 
petition,  in  the  Federal  Register  for 
written  public  comment. 

(3)  Upon  the  written  re(|ue.st  of  any 
interested  per.son,  the  Administrator 
may.  at  its  discretion,  hold  an  informal 
inihlic  hearing  to  consider  oral 
comments  on  the  tentative  decision.  A 
jKM'son  requesting  a  hearing  must  state 
the  issues  to  he  rai.sed  and  explain  why 
written  comments  would  not  suffice  to 
communicate  the  person’s  views.  The 
Administrator  may  in  any  ca.se  decide 
on  its  own  motion  to  hold  an  informal 
public  hearing. 

(4)  After  evaluating  all  public 
comments  the  Admini.strator  will  make 
a  final  decision  by  publishing  in  the 
Federal  Register  a  regulatory 
amendment  or  a  denial  of  the  p(!tition. 

(.'5)  The  Administrator  will  grant  or 
deny  a  petition  based  on  the  weight  of 
in  idence  showing  tlu;  following: 

(i)  The  non-hazardous  secondary 
material  has  not  been  discarded  in  the 
first  instance  and  is  legitimately  used  as 
a  fuel  in  a  comhu.stion  unit,  or  if 
discarded,  has  been  sufficiently 
processed  into  a  material  that  is 
legitimately  u.sed  as  a  fuel. 

(ii)  Where  any  one  of  the  legitimacy 
criteria  in  S  241.3(d)(1)  is  not  met.  that 
the  u.se  of  the  non-hazardous  secondary 
material  is  integrally  tied  to  the 
indu.strial  production  jnocess,  that  the 
non-hazardous  secondary  material  is 
functionally  the  same  as  the  comparable 
traditional  fuel,  or  other  relevant  factors 
as  appropriate. 

|FR  not;.  2(U2-;U(i;i:i  Hlod  2-1)- KI:  f(:4.S  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  416,  442,  482,  483,  485, 

486,  488,  491,  and  493 

[CMS-3267-P] 

RIN  0938-AR49 

Medicare  and  Medicaid  Programs;  Part 
II — Regulatory  Provisions  To  Promote 
Program  Efficiency,  Transparency,  and 
Burden  Reduction 

AGENCY:  (’.enters  for  Medicare 
Medicaid  Services  (CMS).  HHS. 

ACTION:  Pro])osed  rule. 

SUMMARY:  This  proposed  rule  woidd 
reform  Medicare  regulations  that  CMS 
has  identified  as  unnece.ssary,  obsolete, 
or  excessively  burdensome  on  health 
care  providers  and  sup])liers,  as  well  as 
certain  regulations  under  the  Clinical 
Laboratory  Imjnovement  Amendments 
of  1988  (CLIA).  This  proposed  rule 
would  increase  the  ability  of  health  care 
|)rofessionals  to  devote  r(!Sources  to 
improving  j)atient  care,  by  eliminating 
or  reducing  re(|uirements  that  impede 
(luality  patient  care  or  that  divert 
resourc;es  away  from  providing  high 
(|uality  i)atient  care.  This  is  one  of 
several  rul(!S  that  we  are  ])roi)osing  to 
atdiieve  regulatory  reforms  under 
Fxecutive  Order  13563  on  im])roving 
regulation  and  regulatory  review  and 
the  Dej)artm(!nt’.s  ])lan  for  retrospective 
review  of  existing  rules. 

DATES:  To  be  assunul  consideration, 
comments  must  be  received  at  one  of 
the  addresses  j)rovided  below,  no  later 
than  5  p.m.  on  April  8,  2013. 

ADDRESSES:  In  commenting.  ])lea.se  refer 
to  file  code  CMS-3267-P.  Because  of 
.staff  and  re.source  limitations,  we  cannot 
accejjt  comments  by  facsimile  (FAX) 
transmission. 

You  may  submit  comments  in  one  of 
four  ways  (jilea.se  choo.se  only  one  of  the 
wavs  listed): 

1.  Electronically.  You  may  submit 
electronic  comments  on  this  regulation 
to  htlp://\y\y\v.re‘’ulations.gov.  Follow 
the  “Submit  a  comment”  instructions. 

2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
addre.ss  ONLY:  Centers  for  Medicare 
Medicaid  Services,  De])artment  of 
Health  and  Human  S(;rvices,  Attention: 
CMS-3267-P,  P.O.  Box  8010,  Baltimore, 
MD  21244-8010. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  r(!ceived  before  the 
clo.se  of  the  comment  ]jeriod. 

3.  By  exi)ress  or  oyernigbt  mail.  You 
mav  send  written  comments  to  the 


following  addre.ss  ONLY:  (Centers  for 
Medicare  &  Medicaid  Services. 
D(!partment  of  Health  and  Human 
Services,  Attcmtion:  CM.S-3267-P,  Mail 
Stop  (i4-2()-05,  7500  Securitv 
Bout(!vard,  Baltimore,  MD  21244-1850. 

4.  By  hand  or  courier.  Alternatively, 
you  may  deliver  (by  baud  or  courier) 
your  written  comments  ONLY  to  the 
following  addre.sses  |)rior  to  the  close  of 
the  conmumt  ])eriod: 

a.  For  delivery  in  Washington.  D(’ — 
Centers  for  Medicare  Miulicaid 
Services,  De])artment  of  Health  and 
Human  Services.  Room  445-C.  Hubert 
11.  Humphrey  Building.  200 
Independence  Avenue  SW., 

Washington,  DC  20201. 

(Because  access  to  the  interior  of  the 
Hubert  H.  Humphrey  Building  is  not 
nuulily  available  to  persons  without 
Federal  government  identification, 
c:ommenters  are  encourag(;d  to  leave 
their  comments  in  the  (]MS  drop  slots 
loc:ated  in  the  main  lobby  of  the 
building.  A  stamj)-in  clock  is  available 
for  ])ersons  wishing  to  retain  a  ])roof  of 
filing  by  stamjjing  in  and  retaining  an 
extra  copy  of  the  comments  h(!ing  filed.) 

1).  For  delivery  in  Baltimore,  MD — 
Centers  for  Medicare  ^  Medicaid 
Services,  De])artment  of  Health  and 
Human  Services,  7500  Securitv 
Boulevard.  Baltimore.  MD  21244-1850. 

If  you  intend  to  deliv(!r  your 
comments  to  the  Baltimore  atldress.  call 
telej)hone  number  (410)  78()-09‘)4  in 
advance  to  .schedule  your  arrival  with 
one  of  our  staff  members. 

(Comments  erroneously  mailed  to  the 
addnjs.ses  indicated  as  a])propriate  for 
hand  or  courier  delivery  may  he  delayed 
and  received  after  the  comment  period. 

F"or  information  on  viewing  j)uhlic 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  .section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  Oviatt,  (410)  786-4683.  We  have 
also  iiu:luded  a  subject  matter  expert 
and  contact  information  under  the 
“Provisions  of  the  Proposed 
Regulations”  section  for  each  j)rovision 
set  out  in  this  j)ro])o.sed  rnle. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  (Comments:  All 
comments  received  before  the  close  of 
the  comment  period  are  available  for 
viewing  by  the  ])uhlic,  including  anv 
])ersonally  identifiable  or  confidential 
husine.ss  information  that  is  included  in 
a  comment.  We  post  all  comments 
received  before  the  close  of  the 
comment  ])eriod  on  the  following  Web 
site  as  soon  as  ])ossihle  after  they  have 
been  received:  http:// 

WWW. regulations.gov.  Follow  the  search 
instructions  on  that  Web  site  to  view 
public  comments. 


Comments  received  timely  will  also 
he  available  for  public  insj)ection  as 
they  are  received,  generallv  beginning 
approximately  3  weeks  after  ])uhlication 
of  a  document,  at  the  head(iuarters  of 
the  Centers  for  Medicare  &  Medicaid 
Servic(!s,  7500  .Security  Boulevard, 
Baltimon!,  Maryland  21244,  Mondav 
through  F’riday  of  (xich  week  from  8:30 
a.m.  to  4  p.m.  To  .schedule  an 
api)ointment  to  view  public  comments, 
l)hone  1-800-743-3951. 

Executive  Summary  for  This  Proposed 
Rule 

/\.  Purpose 

In  Executive  Order  13563.  “Improving 
Regulations  and  Regulatory  Review”, 
the  President  recognized  the  importance 
of  a  streamlined,  effective,  and  efficient 
regulatory  framework  designed  to 
promote  economic  growth,  innovation, 
job-creation,  and  competitiveness.  To 
achieve  a  more  robust  and  effective 
regulatory  fraimnvork,  the  President  has 
directed  each  executive  agency  to 
establish  a  plan  for  ongoing 
retrospective  review  of  existing 
significant  regulations  to  identifv  those 
rules  that  can  he  eliminated  as  oh.solete, 
unnecessarv,  hurden.some.  or 
counterproduc.tive  or  that  can  he 
modified  to  he  more  effective,  efficiimt, 
flexible,  and  streamlined.  This  proi)osed 
rnle  re.sj)onds  directly  to  the  President’s 
instructions  in  fNecutive  Order  135()3 
by  reilucing  outmoded  or  unnece.ssarilv 
burdensome  rules,  and  thereby 
increasing  the  ahilitv  of  health  care 
entities  to  devote  re.sources  to  providing 
high  (piality  patient  care. 

B.  Snmnuny  of  the  Major  Provisions 

We  are  proposing  to  reduce  regulatorv 
burden  on  providers  and  suppliers  hv 
modifying,  removing,  or  streamlining 
current  regulations  that  we  believe  are 
exce.ssively  burdensome. 

•  Badiology  services  in  amhulatory 
snrgic(d  CYm/ens;  This  projjosed  rule 
would  reduce  the  requirements 
Amhulatory  .Surgical  Centers  (A.SCs) 
mu.st  meet  in  ord(;r  to  ])rovide 
radiological  services  to  match  those 
servic(!s  they  actuallv  perform.  A.Sfis  are 
curnmtly  subject  to  the  full  hospital 
re(]uirements  for  radiology  .servic(!s  even 
though  they  are  only  |)ermitt(ul  to 
provide  limited  radiologic  servic(!s 
integral  to  the  performance  of  certain 
surgical  procedures. 

•  Hospital  registered  dietitian 
l)riyileges:  We  propo.se  to  include 
(]ualified  dietitians  as  practitioners  who 
may  h(;  privileged  to  order  patient  diets 
under  the  hospital  conditions  of 
jjarticipation  ((]oPs). 
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•  Hospital  suporvision  of 
mdiophanuaceutical  proparation:  We 
projMjse  to  revise  the  Nuclear  medicine 
.services  (^oP  to  remove  the  modifier 
“direct”  from  the  in-liou.se  preparation 
.suj)ervision  recjiiirement.  The  presence 
of  a  pharmacist.  Mil.  or  DO  wonid  no 
longer  he  re(]uin*(l  during  the  delivery  of 
off-hour  nuclear  medicine  tests.  These 
proposed  changes  are  hascul  on  the 
Society  of  Nuclear  Medicine  and 
Molecular  Imaging  recommendations  on 
this  i.ssue. 

•  Hospital  mclassification  of  swing- 
hod  soixicos:  We  ])ropose  to  rex  ise  the 
nHinirements  hy  ndocating  the  sxving- 
ImuI  (loPs  to  .Suhpart  D,  which  would 
classify  swing  beds  as  an  optional 
service.  This  revision  would  allow  a 
hospital's  com])liance  with  “swing  hed” 
r(!(]uirement.s  to  he  evaluated  during 
routine  accrediting  organization 
snrx'eys.  This  would  reduce  the  hnrden 
on  hospitals  hy  not  reciuiring  an 
additional  survey  specifically  for 
“swing  hed”  ap|)roval. 

•  Tnnisjilant  cantors  rof)orts  to  CMS: 
The  (;oPs  re(inir(!  transj)lant  ])rograms  to 
notify  (IMS  of  certain  changes  ndatcul  to 
the  (-.(Miter's  transjilant  program.  The 
current  system  for  transplant  cent(M' data 
analysis,  in  effect,  nuinires  the  c(Miters 
to  snhinit  data  which  (IM.S  routinely 
receives  through  other  sources.  This 
creates  unnecessary  pap(Mwork  and 
hnrden  on  the  transplant  program  and 
(l()(!.s  not  contrihnte  to  Federal  oxersight. 
We  propose  to  eliminate  this  redundant 
data  snhmi.ssion  re(|nirement. 

•  Trans])lant  contor  ro-a/)j)rov(d 
procoss:  Tho  current  transplant  survey 
process  and  regulatory  criteria  re(]nire 
jirograms  he  snhject  to  an  automatic 
onsite  reviexv  of  compliance  xvith  key 
(^oPs  under  a  3-year  re-ajiproval  cycle 
under  particular  conditions.  This  leads 
.some  transplant  programs  to  undergo  an 
onsite  snrx  ev  that  may  not  he  necessary 
to  ensure  a  proper  level  of  federal 
oversight,  and  it  akso  does  not  alxvays 
jirovide  for  the  most  effective  method  to 
target  survey  resources  xvhere  they  are 
most  needed.  In  addition,  since  xve  are 
already  receiving  the  data  xxe  need  to 
determine  if  a  cent(M’  is  complying  xvith 
outcome  re(]nirements,  eliminating  this 
automatic  re-a])proval  cx'cle  xvould  not 
residt  in  any  reduction  in  Federal 
oversight  of  the  center.  It  xvo(dd. 
hoxvevcM',  enable  ns  to  more  efficiently 
use  our  surx’ey  resources.  In  lien  of  the 
automatic  3-year  re-apjiroval  cycle,  xve 
pro])ose  to  provide  more  flexihilitv  in 
the  re-ajiproval  cycle  to  he  able  to  focus 
surx’ev  attention  xvhere  it  is  most 
needed.  We  xvould  also  clarifv  the 
folloxving — (1)  the  nn  iexv  of  mitigating 
factors  j)roc(;ss  could  occur  at  any  time 
there  xvas  non-comijliance  xvith  the 


CoPs,  and  (2)  that  compliance  xvith  the 
(',oPs  xvould  1)(!  a  continuous 
nMinirement.  as  alnnidv  specified  in 
t}48H.()l(c). 

•  H)ng  tonn  caro  sprinklor  waivor:  All 
hnildings  containing  long  term  can; 

(LT(;)  facilities  an?  nupured  to  hav(; 
automatic  sprinkler  .systems  instalhul 
throughout  the  building  hv  August  13, 
2013  {§  483.70(a)(8)).  Ha.s(!(l  on  njcent 
public  f(!edhack.  xve  believe  that  .soim; 
facilities  xvill  not  he  able  to  nuiet  the 
2013  d(!a(lline.  In  onhu'  to  maintain 
access  to  FTC',  facilities,  and  in 
recognition  of  financing  difficulties 
faced  hy  some  providers,  xve  ar(i 
|)ropo.sing  a  jjrovision  that  xvould  alloxv 
LTC]  facilities  the  opportunity  to  ajjply 
for  a  deadline  extension,  not  to  exciMul 

2  XMMirs,  if  c(M'tain  conditions  a])ply.  An 
additional  extension  may  he  granted  for 
up  to  1  year,  depending  on  the  muni  and 
particular  circumstances. 

•  CAH  provision  of  soivicos:  V.rWU.id 
Access  Hospital  ((]AH)  (k)P.s  nujiiire  that 
a  CAll  must  develop  its  pati{Mit  car(; 
policies  xvith  the  advice  of  “at  hiast  one 
meml)(M'  xvho  is  not  a  memher  of  the 
(lAH  .staff.”  We  Ixdieve  that  this 
provision  is  no  l()ng(M-  neces.sarv  and 
that  tin;  original  hmisoiis  for  including 
this  nuininMnent  (lack  of  local  re.s()nrc(!s 
and  in-h()n.s(!  (!xi)(M  tise)  have  Immmi 
effectiv(;ly  addressed.  Akso,  ha.sed  on 
onr  ex])(Mi(mce  xvith  (lAHs  and  in|)nt 
from  the  provi(l(M' comnumitv,  it  is  a 
challenge  for  facilities  to  (:om])ly  xvith 
this  r(!(]nir(!m(!nt.  Tluj.se  (:hall(Mig(!s 
include  tin;  amount  of  tinu!  it  takes  to 
familiarize  tlu;  non-stidf  memh(!r  xvith 
the  HAH's  operations,  high  tnrnoxMM'. 
and.  in  many  cases,  the  (?x])en,s(‘  of 
])aying  outside  |)ers()nnel. 

•  CAH  and  HHC/FQHC  phvsician 
rosponsihilitios:  The  regulations  for 
(’.Alls,  Rural  Health  (dinics  (RlKks),  and 
Federally  Qualified  Health  (^(mter.s 
(FQl  ICs),  nuinire  a  ])hy.sician  to  h(! 
present  for  sidficient  ])erio(l.s  of  time,  at 
i(!a.st  once  in  (!V(My  2  xxMUik  period, 

(ixcept  in  (ixtraordinary  circnmstaiuxxs. 
.Some  j)rovider.s  in  extnnnelv  remote 
areas  or  anxis  that  have  geograj)hic 
harriers  have  indicated  that  they  find  it 
difficult  to  comply  xvith  the  pnicise 
hixv(!ekly  schedule  r(!(|uir(Mnent.  Manv 
rural  populations  snfhM'  from  limited 
acc(;.ss  to  care  due  to  a  shortage  of  health 
care  |)rof(!ssionals.  (;.s|)(iciallv 
])hysician.s.  R(!cent  improx'ements  in, 
and  expansion  of.  telemedicine  services 
alloxv  for  i)hx'sicians  to  j)r()vi(le  certain 
types  of  care  to  nnuote  facilities  at  much 
hiss  cost.  W(!  propo.se  to  revi.se  the  (lAIl 
and  RHC/FQH(]  regulations  to  eliminate 
the  re(|nir(Mnent  that  a  physician  must 
he  onsite  at  least  once  in  every  2-xveek 
lieriod. 


Clinical  Laboratory  lni})rovoinont 
Ainondinonts  liovisions:  This  juoposed 
rule  xvould  make  a  numher  of 
clarifications  and  changes  p(M'taining  to 
(;M.S  (-(ignlations  governing  proficiency 
t(!.sting  referrals  under  the  Hlinical 
Fahoratory  Im])rovement  Amendments 
of  15)88  ((.FI  A).  These  changes  xvould 
prevent  confusion  on  tlu;  part  of 
ial)()ratori(;.s.  nulnce  tin;  risk  of 
noncompliance,  and  (istahlish  policies 
under  xvhich  certain  PT  referrals  hy 
lah()ratori(;.s  xvould  not  g(Mierallv  Ik; 
snhj(;ct  to  rex'ocation  of  a  (]F1A 
certificate,  or  a  two-y(;ar  prohibition  on 
laboratory  oxvnershij)  or  operation  that 
may  h(!  aj;])lie(l  to  an  ()xvn(;r  and  an 
operator  xvh(;n  a  (d.IA  certificate  is 
revoked. 

•  Troatinont  of  proficiency  testing 
samples:  We  are  ]U'op(3.sing  to  add  a 
clarifying  statement  that  ex])licitly  notes 
that  the  re(]uirement  to  treat  proficiency 
t(;.sting  (PT)  samples  in  the  same  manner 
as  patient  .sj)ecimen.s  does  not  mean  that 
it  is  acceptable  to  refer  P  f  sam]3l(;.s  to 
another  laboratory  for  testing  even  if 
that  is  the  protocol  for  pati(;nt 
specimens. 

•  Intentional  refernd  caive-ont:  We 
an;  proposing  to  carv(;  out  a  narroxv 
(;xc(;ption  in  our  long-standing 
interpretation  of  xvhat  constitutes  an 
“intentional”  r(;i(;rral  of  PT.sam])l(;.s.  In 
these  instances,  tin;  laboratory  xvould  1)(; 
suhj(;(:t  to  alternate  sanctions. 

•  New  definitions:  To  clarify  tlu; 
sti])ulations  of  the  int(;ntional  r(;f(;rral 
carx'e-ont.  xve  xvould  akso  add  the 
following  terms,  with  their  (l(;finiti()n.s. 
to  the  r(;gulation:  Reflex  testing. 
Confirmatory  t(;.sting,  and  rep(;at  PT 
r(;f(;rrak 

Proposeds  That  Wonid  nemove 
Obsolete  or  niiplicative  Hegnlations  or 
Provide  Clarifying  Information:  W(; 
xvoidd  r(;move  n;gnlation.s  set  out  in  the 
Code  of  Federal  Ri;gulation.s  (("FR)  that 
have  h(;(;om(;  obsolete  and  are  no  l()ng(;r 
n(;ed(;d  or  enforced  and  xx’ould  clarify 
other  provisions. 

•  Hospital  medical  staff:  We  propose 
to  clarify  the  r(;(]uir(;meni  that  a 
h().s|)ital'.s  m(;(lical  staff  must  he 
g(;n(;rallv  com])os(;(l  of  jjhysicians  hnt 
that  it  mav  akso  include,  in  accordaiUK; 
xvith  .State  laxvs,  including  scope-of- 
practice  laxvs,  other  cat(;gori(;.s  of  non- 
physician  practitioners  xvho  are 
(let(;rmin(;(l  to  he  eligible  for 
a])])()intm(;nt  hy  tlu;  governing  body. 

•  Transplant  centers  outcome  review: 
The  trans])lant  c(;nt(;r  (k)P.s  .stat(;  that. 
“|e|xc(;i)t  for  lung  transplants,  CM.S  xvill 
r(;vi(;xv  adult  and  ])(;(liatric  outc()nu;,s 
.separately  xvhen  a  c(;nt(;r  r(;(]U(;.sts 
Medicare  approval  to  perform  both 
adidt  and  pediatric  transplants." 
("hanges  to  the  transjilant  center 
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reporting  system  liave  made  the  separate 
review  for  lung  transj)lant  data  obsolete. 
Therelbn!,  we  are  ])ro]K).sing  to  remove 
this  language. 

•  'I'l'diisphint  cental'  vohiina  and 
clinical  axparianca  raipiirainants:  The 
transplant  center  (;ol\s  .state  that  “|t|he 
nuinired  ninnher  of  transplants  must 
have  been  performed  during  the  time 
frame  rejjorted  in  the  most  recent  SRl'R 
center-specific  rejiort.”  The  Scientific 
Registry  for  Transplant  Reci])ients 
(SRTR)  provides  statistical  information 
about  trans])lant  outcomes  and 
tran.sj)lant  ])rograms  nationwide.  Under 
the  current  regulations,  however,  there 
is  no  requirement  that  a  certain  ninnher 
of  transplants  he  performed  during  a 
|)articidar  period  that  would  he  covered 
in  a  single  SRTR  center-specific  report. 
This  has  resulted  in  transplant  centers 
being  confused  about  the  volume  of 
transplants  they  are  reijuired  to  perform 
during  any  particular  jieriod  of  time 
covered  by  the  SRTR  center-sjiecific 
reports.  We  are  proposing  changes  to 
clarify  the  trans])lant  volume  and 
clinical  experience  reipdrements. 

•  IlHd/FQlia  definition  of  physician: 
I'he  definition  of  a  “physician"  in  the 
RUU/FQUe  regulations  does  not 
conform  to  tin;  definition  of  a 
“jihysician”  in  the  payment  regulations. 
VVe  projiose  to  revise  the  riigidation  to 
conform  to  the  definition  in  the 
payment  regulations  to  eliminate 
liossihle  confusion  in  the  ])rovider 
commnnitv. 

Proiiosals  that  Respond  to 
Stakeholder  Concerns:  We  have 
identified  changes  that  would  improve 
clarity  and  respond  to  concerns  rai.sed 
by  the  jjuhlic. 

•  Hospital  governing  body:  We  are 
])ro])osing  to  add  a  new  provision  to  the 
“Medical  staff”  standard  of  the 
governing  body  CoP.  This  new 
provision  would  require  a  hospital’s 


governing  body  to  directly  consult  at 
least  periodically  throughout  the 
calendar  year  or  fi.scal  year  with  the 
individual  responsible  for  the  organized 
medical  staff  of  the  hospital,  or  his  or 
her  designee.  For  a  multi-hospital 
sy.stem  using  a  single  governing  hodv  to 
oversee  multijile  hospitals  within  its 
sy.stem.  this  jirovision  would  re(]uire  the 
single  governing  body  to  consult 
directly  with  the  individual  responsible 
for  the  organized  medical  staff  (or  his  or 
her  designee)  of  each  hospital  within  its 
system  in  addition  to  the  other 
reijuirements  propo.sed  here.  We  are 
also  proposing  to  remove  the 
reiiuirement  fora  medical  staff  member, 
or  members,  to  he  on  a  hospital’s 
governing  body. 

•  Hospital  medical  staff:  We  propose 
to  revise  §482.22  to  reipdre  that  each 
hospital  must  have  an  organized  and 
individual  medical  staff,  distinct  to  that 
individual  hosjiital.  that  operates  under 
bylaws  a])])roved  by  the  governing  body, 
and  which  is  responsible  for  the  quality 
of  medical  can;  provided  to  patients  hv 
that  individual  hospital. 

•  Practitioners  permitted  to  order 
hospital  ontpatient  sendees:  We  propose 
to  revise  the  Outiiatient  services  CioP  to 
allow  for  practitioners  who  an;  not  on 
the  hospital’s  m(;dical  staff  to  order 
hospital  outpatieid  services  for  their 
patiiaits  when  authorized  hv  the 
medical  staff  and  allowed  by  State  law. 

•  Hospital  diet  terminology:  Wi; 
proposi;  to  update  terminology  related 
to  “diets”  and  “therapeutic  diets”  in  the 
CoF.s. 

•  Reijuest  for  comment  on  RHC 
services:  In  addition,  this  proposed 
regulation  seeks  comment  on  jiotential 
changes  we  could  make  to  regulatory  or 
other  requirements  that  could  reduce 
harriers  to  the  jirovision  of  telehealth, 
hospice,  or  home  health  services  in  an 
RHC. 


Technical  Corrections:  We  are 
proposing  technical  corrections  to  .some 
regulations. 

•  Organ  Procurement  Organizations 
(OPOs):  We  are  projiosing  some 
technical  corrections  to  the  Col’s  for 
CFOs. 

•  Intermediate  Care  Facilities  for 
Individaals  who  are  Intellectnallv 
Disabled  (ICF/IIDs):  We  are  proposing 
some  technical  corrections  to  clarifv 
state  survey  agency  certification  survey 
requirements  for  ICFVIlDs. 

•  Rural  Health  Clinics  (RHCs):  We 
propo.se  to  correct  a  technical  error  in 
the  regulations  by  amending 

§  491.8(a)(8)  to  conform  to  section 
8213(a)(3)  ofOBRA  ’89  (Fuh.  L.  101- 
239).which  requires  that  an  NF.  FA.  or 
certified  nurse-midwife  (CNM)  he 
available  to  furnish  patient  care  at  least 
.'iO  percent  of  the  time  the  RHC  operates. 

C.  Snmmaiy  of  Costs  and  Rene  fits 

1.  Overall  Impact 

This  jiropo.sed  rule  would  create 
.savings  and  reduce  burden  in  manv 
areas.  Several  of  the  proposed  changes 
would  create  measurable  monetarv 
.savings  for  providers  and  supjdiers. 
while  others  would  create  less  tangible 
savings  of  time  and  admiidstrativi; 
burden.  We  estimate  one-time  savings  of 
.$22  million,  and  annual  recurring 
savings  of  $8.'i4  million. 

2.  Section-hv-Section  Economic  Imjiact 
Estimates. 

The  following  table  summarizes  the 
jirovisions.  which  we  are  able  to 
])rovide  specific  estimates  for  .savings  or 
burden  reductions  (these  estimates  are 
uncertain  and  could  he  substantially 
higher  or  lower,  as  explained  in  the 
regulatory  impact  analysis  .section  of 
this  rule): 


Issue 

Frequency 

Estimated  first 
year  savings 
or  benefits 
(S  millions) 

Ambulatory  Surgical  Centers: 

•  Radiology  Services  . 

Recurring  annually  . 

<41 

Hospitals; 

•  Food  and  dietetic  services  . 

Recurring  annually  . 

83  to  528 

•  Nuclear  medicine  services  . 

Recurring  annually  . 

39 

Transplant  Centers: 

•  Reports  to  CMS  &  Survey  Changes  . 

Recurring  annually  . 

<1 

Long  Term  Care  Facilities: 

•  Sprinkler  Deadline  Extension  . 

One-time  . 

22 

Rural  Health: 

•  CAH  &  RHC/FQHC  Physician  responsibilities . 

Recurring  annually  . 

42 

•  CAH  Provision  of  services  . 

Recurring  annually  . 

<1 

CLIA: 

•  PT  Referral  . 

Recurring  annually  . 

2 

Total  . 

231  to  676 

L 
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3.  Volnineand  (3inii:al  Experienc:(; 
Recpnreinents  (5(55  482. 8l)(c)(2)  anil 
482.82|c)(2)) 

4.  Trans])lant  (Center  Re-approval  Process 
.3.  Teclinical  (iorrijctions 

R.  Long-terin  (^are  I’acilities 
I-'.  Rural  Health  and  Priinarv  ('.are 

1.  (;.\H  Provision  of  .Servici!s  ((5  483.()3.3(a)) 

2.  C.Ml  and  R1  IC/I'Q!  10  Physician 
Res|)onsihilities  (555j4}{.3.(i3i (h)(2)  and 
4‘)1 .8(h)(2)) 

3.  RH(7l'QH(i  Definitions:  Plivsician 
(55491. 2) 

4.  Technical  Oornxition 

(>.  .Solicitation  of  ('.onnnents  on  Reducing 
Harriers  to  .Services  in  Rural  Health 
Clinics  (RHOs) 

1.  Teleliealth  .Services 

2.  I  ios|)ice  .Services 

3.  Home  Health  S(!rvici!S 

4.  Other  .Servii:es 

ll.Cdinical  Odioratorv  hn|)roveinent 
.Vinimdinents  of  1988  ((d.l.A) 

III.  (Collection  of  Inforniation  Re(|nireinents 

IV.  Response  to  (Comments 

\'.  Regnlatory  Impact  .Analysis 

I.  Background 

In  lanuary  2011.  the  Prasidont  issued 
Executive  Order  13.303.  “Improving 
Regulation  and  Regulatorv  Review." 
Section  0  of  that  order  reijuires  agencies 
to  identify  rules  that  may  he 
“outmoded,  ineffective,  insufficient,  or 
exce.ssively  burdensome,  and  to  modify, 
streamline,  expand,  or  repeal  thinn  in 
accordance  with  what  has  been 
learned.”  In  accordance  with  the 
Executive  Order,  the  Secretarv  of  the 
Diipartmenl  of  Health  &  Human  Services 
(HHS)  |)uhlished  on  August  22.  2011,  a 
Plan  for  Retrospiu.tive  Review  of 
Exi.sting  Rules  (htip:// 
\vn\\’.\\hHehous(i.oov/21st(:entun'<i<)v/ 
act  ions/2 1  sl-conluiv-rof’ulalorv-svstoin). 
As  shown  in  the  plan,  the  Centers  for 
Miulicare  Medicaid  Services  (CM.S) 
has  identified  many  oh.solete  and 
burdensome  regulations  that  coidd  he 
eliminated  or  reformed  to  improve 


effectiveness  or  reduce  unneces.sary 
reporting  requirements  and  other  costs, 
with  a  jjarticular  focus  on  freeing  u]) 
resources  that  health  care  providins, 
health  plans,  and  States  could  u.se  to 
improve  or  enhance  patient  health  and 
safety.  (;MS  has  also  examined  ])olicie.s 
and  ])ractice.s  not  codifiiui  in  rules  that 
could  hi;  changed  or  .streamlined  to 
achieve  better  outcomes  for  ])alient.s 
while  reducing  burden  on  providers  of 
care.  In  addition,  (]MS  has  iiientified 
non-regulatory  changes  to  increase 
trans])arency  and  to  hi;come  a  better 
t)usine.ss  partner.  For  examj)le: 

•  We  havi;  automated  our  review  of 
Health  Services  Delivery  tables,  which 
gives  Medicare  Advantage  (MA) 
applicants  for  participation  as  MA  plans 
immediate  feedback  on  their 
deficiencies  h(;fore  submitting 
ap])lications  so  that  they  can  address 
them  u|)-front. 

•  We  have  changed  the  timeframes 
during  which  a  Medicare  durable 
medical  equipment  (DME)  supplier  may 
contact  a  beneficiary  concerning 
refilling  an  order  from  7  davs  to  1.3  davs 
before  the  heneficiarv’s  r(;fill  date. 

•  We  have  sireandined  the  Skilled 
Nursing  Facility  Di.scharge  .Assessment 
through  Minimum  Data  Set  (MDS)  3.0 
which  has  been  designed  to  im])rove  the 
reliability,  accuracy,  and  usefulne.ss  of 
the  MDS.  The  change  ini:luded  the 
removal  of  data  collections  in  the  MDS 
that  are  not  relevant  to  the  measurement 
of  ipiality  or  used  for  reimhursement 
purposes. 

As  ex|)lained  in  the  jjlan,  HHS  is 
committed  to  the  President's  vision  of 
creating  an  environment  where  agencies 
incorj)orate  and  integrate  the  ongoing 
retrospective  review  of  regulations  into 
Department  operations  to  achieve  a 
more  .str(;amlined  and  effective 
regulatory  framework.  The  objectives 
are  to  improve  the  quality  of  existing 
regulations  consi.stent  with  statutory 
re(|uirement.s;  streamline  procedural 
solutions  for  husines.ses  to  enter  and 
ojierate  in  the  market|)lace:  maximize 
net  benefits  (including  benefits  that  are 
difficult  to  ipiantify);  and  ri;duce  costs 
and  other  burdens  on  husines.ses  to 
com|)ly  with  regulations.  (’,onsist(;nt 
with  the  commitment  to  periodic  review 
and  to  public  ])articij)ation.  HHS  will 
continue  to  a.ssess  its  exi.sting  significant 
regulations  in  accordance  with  the 
requirements  of  l-ixeculive  Order  13.3()3. 

In  accordance  with  these  goals,  we 
published  two  final  rules  on  Mav  Ih. 
2012.  The  first  rule,  titled  “Reform  of 
Hospital  and  C’.ritical  Access  Hospital 
Oonditions  of  Partici|)ation,’’  finalizes 
updates  to  the  Medicare  ("oPs  and 
reduces  regulatory  burden  for  hospitals 
and  OAHs.  The  second  rule,  titled 


“Regulatorv  Provisions  to  Promote 
Program  Efficiency.  Transparency,  and 
Burden  Reduction,”  addresses 
hurdensome  regulatory  requirements  for 
a  broader  range  of  healthcare  providers 
and  sn])pliers  who  jirovide  care  to 
Medicare  and  Medicaid  beneficiaries. 
This  ])ropo.sed  rule  is  a  continuation  of 
lho.se  efforts. 

II.  Provisions  of  the  Proposed 
Regulations 

A.  Ainlnilaioiy  Siiryicol  (Anilors 

Section  1832{a)(2)(F)(i)  of  the  Act 
s])ecifies  that  Ambulatory  Surgical 
(Centers  (ASC'.s)  must  meet  health,  safety, 
and  other  requirements  as  s])ecified  hv 
the  Secretary  in  regulation  in  order  to 
particii)ate  in  Medicare.  The  Secretary  is 
responsible  for  ensuring  that  the 
Conditions  for  (Coverage  (CfCs)  and  their 
enforcement  protect  the  health  and 
.safety  of  all  individuals  treated  by 
A.SCs,  whether  they  are  Medicare 
beneficiaries  or  other  jjatients. 

To  implement  the  (dCs,  we  determine 
com])liance  through  State  survey 
agencies  that  conduct  onsite  iusjjections 
using  the.se  reiiuirements.  ASCs  also 
may  he  deemed  to  meet  Medicare  Cf(]s 
if  they  are  accredited  hv  one  of  the 
national  accrediting  organizations  that 
have  a  ('.MS-a])proved  Medicare  A.SC 
accreditation  program. 

'The  A.SC  (dCs  were  first  ])uhli.shed  on 
August  .3.  1982  (47  FR  34082),  and  were 
suhseiiuently  amended  several  times  in 
the  last  lour  years:  A  final  rule 
l)uhli,shed  on  November  18,  2008  (73  FR 
08.302),  revi.sed  four  existing  health  and 
.safely  (TCs  and  created  three  new  health 
and  safety  CfCs  (42  CFR  410.41  through 
410.43  and  410.49  through  410. .32);  a 
suhseiiuent  final  rule  amended  the 
Patient  rights  CfC  on  October  24,  2011 
(70  FR  0.388()):  and  mo.st  rec:entlv  the 
final  rule  published  on  May  10,  2012, 
amended  the  reiiuirements  governing 
emergency  equipment  that  ASCs  must 
maintain  (77  FR  29002). 

Section  410.49(h)  of  Title  42  of  the 
Code  of  Federal  Regulations  outlines  the 
radiologic  .services  reiiuirements  that 
ASCs  must  meet  in  order  to  he 
Medicare-certified.  Since  ASOs  are 
facilities  that  operate  exclusively  to 
provide  a  specific  range  of  approved 
procedures  (see  §410.2),  they  may 
provide  radiologic  services  only  to  the 
extent  that  such  services  are  an  integral 
part  of  the  procedures  they  perform.  It 
is  important  to  emphasize  that 
radiologic  .services  are  only  permitted  in 
an  ASC  when  they  are  integral  to  the 
procedure  being  performed.  Section 
410.49(h)(1)  states  that  the  AS("  must 
have  procedures  for  obtaining 
radiological  services  from  a  Medicare- 
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apj)n)ve(l  facility  to  meet  the  needs  of 
j)ati(!nts.  Section  41().49(1))(2)  requires 
that  the  ASCl's  radiologic  .services  must 
meet  the  hospital  (ioFs  for  radiologic 
stii'vices  specifi(Kl  in  §482.26.  However. 
siiu:e  adopting  this  rule  in  2008,  we 
have  learned  that  some  of  tin;  hos])ital 
(loF  nuinirements  are  unduly 
hnrdensome  for  ASCls  to  meet.  In 
particular,  the  hospital  (loF  recpurenumt 
to  have  a  radiologist  sn])(;rvise  the 
jaovision  of  radiologic  services  is 
unduly  hnrden.some,  as  manv  ASfis  are 
having  great  difficulty  locating  a 
radiologist  to  supervi.se  the  AS(]’s 
ratliologic  .services.  In  addition,  we  have 
discovered  the  inclusion  of  the 
radiologi.st  sujiervision  requirement 
from  the  overarching  hos])ital  radiologic 
services  CoF  aj)pear.s  to  he  an  overly 
aggressive  measure  since  ASCs  do  not 
provide  radiologic  services  that  require 
interpretation  for  diagnosis.  The  ASC 
(ioFs  were  first  jjuhlished  in  1982  and 
did  not  include  a  radiologi.st 
.sn|)ervision  re(|nirement  until  the  2008 
final  rule.  Monjover,  the  cost  of 
])rivileging  radiologists  as  memhers  of 
an  ASCi’s  medical  .staff  and  paying 
radiologists  fees  for  oversight  of 
radiology  studies  that  are  limited  to 
tho.se  which  are  integral  to  a  surgical 
procedure,  with  the  results  a])])lied 
imnuuliately  hy  the  ojjerating  ])hy.sician. 
is  often  needlessly  hnrdensome. 
Supervision  of  radiologic  services 
should  he  approj)riate  to  the  ty])e.s  of 
procedures  conducted  hy  the  A.SC.  'Fhe 
ASC  governing  body,  as  .set  out  at 
§416.41,  is  responsible  for  the  oversight 
and  acconntahility  for  the  quality 
assessment  and  performanc;e 
improvement  ])rogram.and  is 
responsible  for  ensuring  that  all  policies 
and  services  jjrovide  (jnality  healthcare 
in  a  safe  environment.  The  ASC 
governing  body  is  resj)onsihle  for 
determining  if  any  procedures,  now  or 
in  the  future,  require  additional  review 
hy  a  radiologi.st.  In  addition,  the 
Medical  staff  CfC  at  §416.4.'j  rerjuires 
the  governing  body  he  accountable  for 
the  medical  staff,  and  to  ensure  that 
such  staff  members  are  legally  and 
professionally  (pialified  for  the  positions 
to  which  they  are  appointed  and  for  the 
performance!  of  the  privilegcis  granted.  It 
is  important  to  note  that  the  ojjerating 
surgeon  is  (!X])ected.  as  part  of  his  or  lu!r 
(inalifications  in  order  to  he  privihiged 
to  perform  the  procedure,  to 
demonstrate  competency  in  using 
imaging  as  an  integral  part  of  the 
laocedure.  If  finalized,  snhsecjucmt  ASC 
interjcretive  guidance  would  include 
additicmal  information  that  would  assist 
surveyors  in  detcrrmining  if  the 
governing  body  has  met  these 


rcHjiurements.  VVe  helicwe  that 
supervision  of  radiologic  services  used 
in  an  ASC  hy  a  doctor  of  medicine  or 
o.st(!0])athv  (MD/DO)  on  the  ASCs 
medical  .staff  with  appropriate 
education  and  experience  in  radiologic 
scirvices  woidd  hc!  ciffective  in  a.ssuring 
the  (jnality  and  safety  of  the  radiologic 
services  jcrovided  currently  in  AS(is.  VVe 
Wellcome  your  comments  on  whether 
these  ])ro|)osed  changes  woidd  allow  for 
a])])ro])riate  oversight  of  radiologic 
jirocedures  conducted  in  ASCs. 

We  j)roj)ose  to  remove  §41 6.49(h)(1) 
and  re|)lace  it  with  the  reejnirement  that 
radiologic  services  may  only  he 
provided  when  integral  to  jcrociulures 
offered  by  the  ASC  and  must  meet  the 
rcxjnirements  sjjecified  in  §  482.26(h), 

(c) (2),  and  (d)(2).  VVe  also  jjrojcose  to 
remove  the  existing  language  at 

§ 416.49(h)(2)  and  replace  it  with  the 
requirement  that  an  MD/DO  who  is 
(jualified  hy  education  and  exjierience 
in  accordance  with  State  law  and  ASC 
jjolicy  must  sujjervise  the  ])rovi.sion  of 
radiologic  services. 

Also,  we  note  that  there  is  a  technical 
error  in  §41 6.42(h)(2)  of  the  ASC  CfCs 
and  we  are  jirojjosing  to  correct  this 
error.  Faragr<q)h  (h)(2)  references 
‘‘])aragra])h  (d)  of  this  section”  hut  42 
Ch'R  416.42  does  not  have  a  j)aragra|)h 

(d) .  We  ])roj)o.se  to  correct  the  error  Iw 
referencing  ])aragra|)h  (c)  of  that  section 
instcxid. 

We  believe  these  jcrojiosed  changes  to 
the  A,S(i  radiologic  services 
requirements  will  assure  the  safety  of 
these  services  while  being  less 
burdensome  for  Medicare-certified  ASC 
facilities.  VVe  welcome  commiMits  from 
the  jjuhlic  on  these  jjrojjoscid  changes. 

CAmtact  for  Topics:  CAFT 
Jaccjneline  Leach,  lISFHS,  410—786- 
4282. 

B.  Intermediate  Care  Facilities  for 
Individuals  Who  Are  Intellectaallv 
Disabled 

In  the  May  16,  2012,  final  ride 
“Regulatory  Frovisions  to  Fromote 
Frogram  Efficiency,  'rrans})arency.  and 
Burden  Reduction,”  (77  FR  29002)  we 
eliminated  the  requirement  for  time- 
limited  agreements  for  Intermediate 
Care  Facilities  for  Individuals  who  are 
Intellectually  Disabled  (ICF/llD's)  and 
re|)lace(l  it  with  an  ()])en-en(le(l 
agreement  which,  consistent  with 
nursing  facilities,  woidd  remain  in 
effect  until  the  Secretary  or  a  State 
determined  that  the  KTVIID  no  longer 
met  the  ICF/lID  CoFs.  We  also  added  a 
requirement  that  a  certified  ICF/llD 
would  he  surveyed,  on  average,  every  12 
months  with  a  maximum  l.'i-month 
survey  interval.  This  requirement 
jnovides  States  with  more  flexibility 


relative  to  the  current  jirocess.  These 
changes  were  imjilemented  hy  revising 
§§442.1.'i,  442.109,  and  442.110,  and  hy 
the  deletion  of  §442.16. 

The  regulation  at  §442.105  de.scrihes 
circumstances  for  when  a  .state  survey 
agency  may  jirovide  an  annual 
certification  of  a  facility  found  out  of 
coinjiliance  with  standards  for  ICF/llD’s. 
.Since  time-limited  certification  is  no 
longer  required  for  ICF/IID's,  this 
section  .serves  no  jun  iiose  and  is 
confusing.  Therefore,  we  jirojio.se  that 
this  .section  he  deleted.  We  al.so  jirojio.se 
to  make  a  corresjKmding  change  to 
§442.101  (d)(3)  hv  deleting  a  reference  to 
§442.105. 

A  revision  to  §442.1 10(h)  made  in  the 
May  16.  2012  final  rule  extended  the 
time  for  which  a  .state  may  certify  ICF/ 
lID’s  with  standard  level  deficiencies. 
However,  the  section  inadvertently  and 
incorrectly  maintains  time-limited 
certification  for  this  sub-set  of  facilities. 
This  is  inconsistent  with  the  revised 
survey  regulation  for  ICF/IIDs  jiut  in 
jilace  in  the  May  16.  2012  final  rule,  and 
will  create  confusion  and  harriers  to  its 
successful  imjilementation.  Therefore, 
we  jnojiose  to  delete  §442.110  in  its 
entirety. 

The  language  in  §442.105  and 
§442.110  was  deleted  to  make  it 
consistent  with  the  intent  of  the  Burden 
Reduction  1  regulatory  changes  to 
.standardize  survey  jirocesses  of  KlF/lIDs 
with  those  of  nursing  facilities  and  other 
certified  jiroviders  with  ojien-ended 
certification  |)eriod.s. 

Contact  for  IChyilD  Topics:  Martin 
Kennedy. 410-786-0784. 

C.  Ilospitcds 

1.  Governing  Body  (§482.12) 

On  May  16.  2012,  we  juihlished  a 
final  rule,  entitled  "Reform  of  Hospital 
and  Critical  Access  Hosjiital  Conditions 
of  Farticijiation”  (77  FR  29034).  In  that 
ride,  we  finalized  changes  to  the 
requirements  of  the  Governing  body 
CoF,  §482.12,  and  adojited  a  jiolicv  to 
allow  one  governing  body  to  oversee 
multijde  hosjiitals  in  a  multi-hosjiital 
system.  Additionally,  we  added  a 
requirement  fora  medical  staff  memher, 
or  memhers,  from  at  least  one  hosjiital 
in  the  system  to  he  included  on  the 
governing  body  as  a  means  of  ensuring 
communication  and  coordination 
between  a  single  governing  body  and 
the  medicals  staffs  of  individual 
hosjiitals  in  the  system.  After 
jnihlication  of  the  rule,  we  received 
considerable  feedback  that  the  mandate 
requiring  medical  .staff  rejire.sentation 
on  the  governing  body  of  a  hosjiital 
could  cause  unanticijiated 
complications  for  many  hospitals. 
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especially  ])ul)lic  and  government- 
owned  institutions.  We  recognized  that 
the  provision  to  include  a  member  of 
the  imulical  staff  on  a  hospital’s 
governing  body  creates  conilicts  for 
some  hospitals,  particularly  public  and 
not-for-])rollt  hosj)itals.  Issues  include, 
but  are  not  limitiul  to.  potential  conilicts 
with  some  State  and  local  laws  that 
r(!(|nire  members  of  a  public  hospital’s 
governing  body  tt)  either  Im;  jnihlicly 
elected  or  appointed  by  the  State’s 
governor  or  by  .some  other  .State  or  local 
official(s). 

(liven  the  coinjilexity  of  the  issue,  and 
in  light  of  industry  feedback,  we 
reviewed  this  requirement  and  gathered 
th(!  relevant  background  information  on 
the  issues  raised  hy  stakeholders.  After 
consideration  of  the  i.ssnes.  we  ilecided 
to  use  this  pro|)osed  rule  to  rescind  ])art 
of  the  m!w  re(|nirement  and  to  ])ro|)ose 
an  alternative.  'I'herefore.  we  propose  to 
remove  the  recinirement  for  a  medical 
.staff  member,  or  members,  to  serve  on 
a  ho.s])itars  governing  body.  While  we 
bidievethat  it  is  important  that  onr 
nuinirements  avoid  anv  unnece.ssarv 
conilicts  for  hospitals,  we  bidieve  that  it 
is  e.ssential  that  the  retinirements  also 
(insure  that  the  medical  staff  pers])ective 
on  (|nality  of  care  is  luiard  hy  a 
hospital’s  governing  body.  Therefore, 
we  pro|)o.se  to  add  a  new  provision  to 
the  "M(idical  .staff’  standard  of  the 
(loverning  body  (ioP  at  §4H2.12(a)(10). 
This  lUiw  provision  would  r(!(]nire  a 
hospital’s  governing  body  to  directly 
considt  with  the  individual  rtisjionsihle 
for  the  organized  medical  staff  of  th(! 
hospital,  or  his  or  her  designee.  At  a 
mininunn.  this  dircict  considtation 
would  recjuire  a  di.scnssion  of  matters 
related  to  the  (juality  of  medical  care 
provided  to  i)atient.s  of  the  hos])ital  and 
must  occur  ])eriodically  throughout  the 
fiscal  or  calendar  vear.  While  the 
propo.sed  language  reflticts  onr  intention 
to  hiave  some  degree  of  flexibility  for  a 
hospital’s  gov(;rning  body  (or  a  midti- 
hosi)ital  system’s  gov(;rning  body)  to 
(hitermine  how  often  during  the  yrxir  its 
consultations  with  the  chief(.s)  of  its 
medical  staffls)  would  occur,  we  would 
(!xp(n;t  that  these  consultations  woidd 
occur  at  least  twice  during  (uther  a  fi.scal 
or  calendar  ycxir.  Mor(;over.  we  would 
(!xp(!ct  a  hospital  (or  multi-hos])ital 
system)  govm  ning  body  to  determine 
the  number  of  consultations  needed 
bascul  on  various  factors  speicific  to  a 
particular  hospital.  Tlujse  factors  would 
include,  but  are  not  limited  to,  the  sco])e 
and  com])l(!xity  of  hospital  services 
offenKl,  specific  jxitient  pojjulations 
served  hy  a  hospital,  and  any  issin^s  of 
patient  sahity  and  (juality  of  care  that  a 
lu)S])ital’s  quality  as.sixssment  and 


performance  improvement  program 
might  periodically  identify  as  iKHuling 
the  attention  of  the  governing  body  in 
consultation  with  its  medical  staff.  We 
would  also  expect  to  scu!  evidence;  that 
the  governing  body  is  appropriat(;ly 
r(;sponsive  to  any  ])(;riodic  and/or 
urgent  re(]U(;.sts  from  the  individual 
r(;.s])on.sihl(;  for  the  organized  medical 
staff  of  the  hospital  (or  his  or  her 
designee)  for  timely  consultation  on 
issu(;s  r(;garding  the  (|uality  of  medical 
care  inovided  to  patients  of  the  hospital. 

Aelditionally,  fora  multi-hosi)ital 
system  using  a  single  governing  body  to 
oversee  multiple  hospitals  within  its 
sy.stcan,  we  are  proposing  to  irapiire  the 
single  gov(;rning  body  to  considt 
diri;ctly  with  the  individual  responsible 
for  the  organiziid  medical  staff  (or  his  or 
her  designee)  of  ench  hospital  within  its 
system  in  addition  to  the  other 
reiinirements  pro})osed  here.  We  believe 
that  this  ])ro])o.sal  repr(;sent.s  the  hiist 
solution  for  those  hospitals  that  W(;re 
unintentionally  burdened  by  the 
ri;quirem(;nt  finalized  in  the  May  Ki. 
2012.  rule,  while  .still  addriissing  the 
concerns  of  many  stak(;hold(;r.s  who 
respondial  to  the  final  rule,  many  of 
whom  firmly  stated  their  belief  that 
medical  .staff  iiqnit  on  a  hospital’s 
governing  body  is  iis.sential  to  the 
continuing  (luality  of  ])atient  can; 
d(;livered  in  tin;  ho.s])ital. 

1.  Mialical  .Staff  (§  482.22) 

.Similar  to  the  issues  ri;garding 
medical  staff  repr(;.sentation  on  the 
governing  body  that  w(;r(;  di.scus.sed  in 
the  pr(;viou.s  .si;ction.  we  al.so  r(;ceiv(;d  a 
c.on.sidi;rable  amount  of  f(;(;dhack 
r(;garding  onr  re.spon.si;s  in  the  Mav  18, 
2012  final  rule  (77  FR  20081)  where  we 
discu.ssed  our  long-standing 
interi)r(;tation  of  the  M(;dical  staff  C’.oF  at 
§482.22  as  r(;quiring  that  (;ach  hospital 
have  its  own  independent  medical  staff. 
We  al.so  confirmed  in  the  final  rule  that 
W(;  do  not  allow  a  single  corporate 
medical  .staff  to  assuim;  responsibility 
for  the  quality  of  nu;dical  care  at 
multijile  hospitals  within  a  multi- 
hospital  .system.  Desjiite  the  fact  that 
ov(;r  the  y(;ars  some  membi;rs  of  the 
ho.s])ital  industry  have  repi;at(;dly 
n;{|nested  a  change  to  the  prohibition  in 
the  F.oFs  again.st  a  single  medical  staff 
for  mnlti])le  hospitals  within  a  corporate 
sy.stian,  (iM.S  has  maintainial  the 
importance  of  (;ach  hospital  having  its 
own  nu;dical  staff  at  tin;  local  levi;!  and 
has  maintaim;d  that  this  is  the  b(;.st 
model  for  over.si;(;ing  can;  delivery  and 
for  moving  forward  with  quality 
improvenK;nts. 

Many  of  the  comments  that  we 
ri;ceived  in  nisponse  to  the 
corr(;.sponding  jiroposed  rule  (jniblished 


Octob(;r  24.  2011  (78  FR  8.')801)), 
indicated  a  cl(;ar  awarene.ss  that  we  had 
con.sider(;d  a  rule  change  that  would 
allow  for  a  singh;  medical  .staff  for 
multiph;  hospitals,  had  di;cided  against 
it.  and  wen;  nev(;rthel(;.s.s  asking  for 
comments  on  wlu;ther  we  shoidd 
stn;ngtlu;n  the  language  to  mon;  fully 
articulati;  our  long-standing 
interpretation  that  (;ach  hospital  have  its 
own  organiz(;d  medical  staff.  While 
these  commenti;rs  did  not  suggest 
clarifying  chang(;.s  to  the  n;gulatory 
language,  a  significant  numl)(;r 
(;xi)r(;.ssi;d  an  under.standing  of,  and 
.sn])])ort  for,  onr  decision  to  not  jnopo.se 
a  change  and  to  continue  to  interj)n;t  the 
(ioP  as  one  that  do(;s  not  jiermit  a  mnlti- 
hosjiital  system  to  have  a  single  medical 
.staff,  hut  that  in.stead  reijnires  that  each 
individual  ho.sjiital  have  its  own 
medical  staff.  Other  commenters 
interjn’eted  our  r(;(jue.st  for  comments  in 
the  })roj)osi;d  rule  as  an  indication  that 
w(;  were  in  some  way  j)ro|)osing  a 
change  to  the  r(;quirements  or  jn'ojiosing 
a  changi;  in  onr  historical  interjjretation 
of  this  ("oF. 

We  continue  to  believe  that  it  is 
imjiortant  and  in  the  h(;.st  interi;.st  of 
|)ati(;nt  can;  for  i;ach  hosjiital  to  have  its 
own  m(;dical  staff,  h’or  (;xamj)le.  a  large 
multi-ho.s|)ital.  mnlti-r{;gional  systian 
that  only  has  a  single  medical  staff  mav 
not  a})j)ro|)riately  be  able  to  addri;.s.s  the 
n(;ed.s  of  (;ach  individual  hosjjital  in 
(;ach  local  area.  We  did  not  r(;ceive 
])ublic  comments  on  the  jn  ior  rule  that 
would  have  adecjuately  addr(;.ssi;d  this 
issue.  The  mix(;(l  nisjionse  from  jmhlic 
commenters  r(;garding  our  confirmation 
of  the  r(;quir(;ment  and  its  interjiretation 
has  l(;d  ns  to  consider  jirojiosing 
changes  to  the  r(;gidatory  language  of 
§482.22  that  would  more  exjilicitly 
communicate  our  longstanding  jiolicy 
that  each  hospital  must  have  its  own 
mi;dical  staff.  Therefore,  we  jirojiose  to 
clarify  the  introductory  jjaragrajih  of 
§482.22  to  ri;quire  that  each  hosjiital 
must  have  an  organized  and  individual 
medical  staff,  distinct  to  that  individual 
hosjiital,  that  o])erates  under  bvlaws 
a])|)roved  bv  the  governing  boilv,  and 
which  is  resjionsible  for  the  (juality  of 
medical  care  jirovided  to  jiatients  bv 
that  individual  hospital. 

.Shortly  after  jniblication  of  the  Mav 
2812  final  ride,  it  was  brought  to  our 
attention  that  .somi;  of  thi;  chang(;s  made 
to  the  hosjiital  reijnirements  at 
§ 482.22(a),  "Medical  staff,”  wen;  not 
cl(;ar.  Onr  intent  in  revising  the 
jirovision  was  to  jirovide  the  flexihilitv 
that  h()sj)itals  mied  under  federal  law  to 
maximize  their  medical  .staff 
oj)j)ortnniti(;.s  for  all  jiractitioners,  but 
within  the  r(;gulatory  honndaries  of 
their  .State  licensing  and  scojie-of- 
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])ra(:ti(;o  laws.  Wo  holiovo  that  the 
greater  flexibility  for  hospitals  and 
medical  staffs  to  enlist  the  services  of 
non-])hysician  practitioners  to  carry  out 
tlie  j)atient  care  duties  for  which  they 
are  trained  and  licensed  will  allow  them 
to  meet  tlie  needs  of  their  ])atients  most 
efficiently  and  effectively. 

Section  482.22(a)  (Standard: 

Fligihility  and  ])roc(!ss  for  apj)ointment 
to  medical  staff)  currently  reciuires  a 
hospital's  medical  staff  to  h(!  composed 
of  doctors  of  medicine  or  osteojiathy.  It 
al.so  allows  for  a  hosijilal’s  medical  staff 
to  include  other  cat(!gories  of  non- 
jjhysician  practitioners  determined  as 
eligibh;  for  ajjpointment  hy  the 
governing  body,  in  accordance  with 
State  law,  including  scope-of-practice 
laws.  With  the  substitution  of  the  term 
“non-physician  practitioners”  in  the 
final  rule  (which  rejdaced  the  term 
“other  practitioners”),  we  might  have 
unintentionally  given  the  impression 
that  the  retiuirements  now  excluded 
other  types  of  practitioners  previouslv 
included  among  those  eligible  for 
a])pointment  to  the  medical  staff.  In  our 
guidance  prior  to  the  issuance  of  this 
final  ride,  we  .stated  that  a  medical  .staff 
could  include  “other  practitioners” 
such  as  doctors  of  dental  surgery  or  of 
dental  medicine,  doctors  of  jiodiatric 
medicine,  doctors  of  optometrv,  and 
chiropractors,  as  those  terms  are  defined 
and  sjiecified  as  jihysicians  under 
.section  1861  (r)  of  the  Act.  Because  part 
of  the  jirovision  states  that  a  hos])itars 
medical  staff  must  include  “doctors  of 
medicine  or  osteopathy.”  ])hvsicians 
such  as  those  li.sted  above  are 
inadvertently  excluded  from  the 
medical  staff  hy  the  reijuirement. 
Similarly,  the  new  term  “non-physician 
})ractitioner”  therefore  might  also  seem 
to  exclude  these  other  types  of 
physicians  simjily  by  its  n.se  of  the 
modifier,  “non-physician.”  since  hy  the 
definition  described  at  section  1881(r)  of 
the  Act,  the  practitioners  are 
“jihysicians,”  they  cannot  also  he 
considered  to  he  “non-jihysicians.”  Qur 
intention  was  not  to  exclude  these  tyjies 
of  Jihysicians  from  the  definition 
described  in  our  regulations.  Therefore, 
we  believe  that  it  would  he  ajijirojiriate 
to  jirojiose  revisions  to  42  CFR  482.22(a) 
that  would  clarify  that  the  medit:al  staff 
reijuirements  still  allow  for  these  tyjies 
of  Jihysicians  as  well  as  other  tyjies  of 
non-jihy.sician  jirac;titioners  to  he 
eligible  for  ajijiointment  to  a  hosjutal’s 
medical  staff. 

At  §  482.22(a).  we  jirojiose  to  revise 
the  current  language  to  reijuire  that  a 
hosjiital’s  medical  staff  must  he 
comjiosed  of  physicians  and  that  it  mav 
al.so  include,  in  accordance  with  State 
laws,  including  scojie-of-jiractice  laws. 


other  categories  of  non-jihysician 
jiractitioners  determined  as  eligible  for 
ajijiointment  by  the  governing  body.  By 
the  jirojio.sed  substitution  of  the  current 
terms,  “doctors  of  medicine  or 
osteojiathy,”  with  the  term 
“jihysicians,”  we  would  he  consistent 
with  the  statutory  language.  We  also 
jirojiose  to  substitute  "must  include” 
with  “must  he  comjiosed  of  since  we 
believe  that  this  would  more  accurately 
reflect  the  fact  that  hosjiital  medical 
staffs  are  jiredominantly  made  uji  of 
Jihysicians  and  that  this  would  also 
emjihasize  the  vital  jiositions  that 
jihysiciaus  hold  on  these  medical  .staffs. 
The  jirojiosed  regulatory  language 
would  require  that  the  medical  staff 
must  he  comjiosed  of  jihysicians. 

Finally,  we  jirojiose  to  retain  the 
language  allowing  for  other  tyjies  of 
non-jihysician  jiractitioners  (such  as 
APRNs,  PAs,  RDs,  and  PharmDs)  to  he 
included  on  the  medical  staff  since  we 
continue  to  believe  that  these 
Jiractitioners,  even  though  they  are  not 
im:luded  in  the  statutory  definition  of  a 
jihysician,  neverthele.ss  have  equallv 
imjiortant  roles  to  jilay  on  a  medical 
staff  and  on  the  (juality  of  medical  care 
jirovided  to  jiatients  in  the  hosjiital. 

2.  Food  and  Dietetic  Services  (§482.28) 

We  jirojio.se  to  revise  the  hosjiital 
reijuirements  at  § 482.28(h),  “Food  and 
dietetic  services,”  which  currently 
requires  that  a  therajientic  diet  must  he 
jirescrihed  only  by  the  jiract  it  inner  or 
Jiractitioners  resjionsihle  for  the  care  of 
the  jiatient. 

The  Interjiretive  Guidelines  (IGs)  for 
this  requirement,  which  are  contained 
in  the  State  Ojierations  Manual  (SGM) 
for  surveyors,  further  .states  that  “|in| 
accordance  with  State  law  and  hosjiital 
policy,  a  dietitian  may  as.sess  a  patient's 
nutritional  needs  and  jirovide 
recommendations  or  consultations  for 
patients,  hut  the  jiatient's  diet  must  he 
Jirescrihed  by  the  jiractitioner 
resjionsihle  for  the  jiatient's  care.”  State 
survey  agencies  have  ajijilied  this 
reijuirement  to  mean  that  registered 
dietitians  (RDs)  cannot  he  granted 
jirivileges  by  the  hosjiital  to  order 
Jiatient  diets  (or  to  order  necessary 
lahoratory  te.sts  to  monitor  the 
effectiveness  of  dietary  jilans  and 
orders,  or  to  make  snh.seijuent 
modifications  to  those  diets  based  on 
the  lahoratory  te.sts)  since  these 
Jiractitioners  have  never  been 
considered  to  he  among  those  in  the 
hosjiital  who  are  “resjionsihle  for  the 
care  of  the  jiatient.”  The  resjionsihility 
for  the  care  of  the  jiatient,  and  the 
attendant  hosjiital  jirivileges  that 
accomjiany  this  resjion.sihilitv,  have 
traditionally  and  exclusively  been  the 


jirovenance  of  the  jihysician,  more 
sjiecifically  the  MD  and  DO,  and,  to  a 
le.sser  extent,  the  APRN  and  PA. 
Understanding  the  regulatory  language 
and  its  interjiretation.  mo.st  hosjiitals 
have  taken  a  very  con.servative  ajijiroach 
toward  the  granting  of  jirivileges. 
esiiecially  ordering  jirivileges,  to  other 
tyjies  of  non-jihysician  jiractitioners, 
including  RDs.  Con.sequently.  most 
hosjiitals  have  withheld  ordering 
Jirivileges  from  RDs  absent  a  clear  signal 
from  (iMS  and  the  subsequent  and 
nece.ssarv  changes  to  the  CoPs  that 
would  allow  them  to  do  .so. 

Through  the  jiuhlication  of  the 
October  2011  jirojiosed  rule  and  the 
May  2012  final  rule  that  followed,  it  has 
come  to  our  attention  that  the  regulatorv 
language  and  the  IGs  for  §  482.28(h)  are 
too  restrictive  and  lack  the  reasonable 
llexihility  to  allow  hospitals  to  extend 
the.se  sjiecific  jirivileges  to  RDs  in 
accordance  with  State  laws.  We  believe 
that  RDs  are  the  jirofe.ssionals  who  are 
best  (jualified  to  assess  a  jiatient's 
nutritional  status  and  to  design  and 
imjilement  a  nutritional  treatment  jilan 
in  consultation  with  the  jiatient's 
interdiscijilinarv  care  team.  In  order  for 
Jiatients  to  receive  timely  nutritional 
care,  the  RD  must  he  viewed  as  an 
integral  member  of  the  hosjiital 
interdiscijilinarv  care  team,  one  who,  as 
the  team's  clinical  nutrition  exjiert,  is 
resjionsihle  for  a  jiatient's  nutritional 
diagnosis  and  treatment  in  light  of  the 
Jiatient's  medical  diagnosis.  Uhthout  the 
jirojiosed  regulatory  changes  allowing 
them  to  grant  ajijirojiriate  ordering 
Jirivileges  to  RDs,  hosjiitals  would  not 
lie  able  to  effec:tively  realize  the 
imjiroved  jiatient  outcomes  and  overall 
c:o.st  .savings  that  we  believe  wouhl  he 
jiossihle  with  such  changes.  Please  note. 
liecau.se  a  few  States  elect  not  to  n.se  the 
regidatory  term  “registered"  and  choose 
instead  to  use  the  term  “licensed”  (or  no 
modifying  term  at  all),  we  are  jirojiosing 
to  n.se  the  term  “(jualified  dietitian.”  In 
those  instances  where  we  have  used  the 
mo.st  common  abbreviation  for 
dietitians,  “RD,”  throughout  this 
jireamhle,  our  intention  is  to  include  all 
qualified  dietitians,  regardle.ss  of  the 
modifying  term  (or  lack  thereof),  as  long 
as  each  (jualified  dietitian  meets  the 
nujuirements  of  his  or  her  resjiective 
.State  laws. 

A  review  of  the  literature  (Kinn  T). 
Glinical  order  writing  jirivileges. 

.Siqijiort  Line.  2011;  88;  4;  8-10) 
siqijiorts  that,  in  addition  to  jiroviding 
safe  Jiatient  care  with  imjiroved 
outcomes.  RDs  with  ordering  jirivileges 
contribute  to  decreased  jiatient  lengths 
of  stay  and  jirovide  nutrition  services 
more  efficiently,  residting  in  lower  costs 
for  hosjiitals.  A  2010  retrosjiective 
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cohort  study  of  1,985  patients  at  a  (il3- 
l)(id  tertiary  academic  medical  center 
looked  at  the  influence  of  the  RD  with 
tH'dering  privileges  on  appropriate 
parenteral  nutrition  (PN)  usage 
(Peterson  S).  Chen  Y.  Sullivan  (iA,  et  al. 
Asse.ssing  the  influence  of  registered 
dietician  order-writing  privileges  on 
|)arent(;ral  nutrition  use.  1  AM  Diet 
A.ssoc.  201 0;  1 1 0;  1 702-1 711).  The 
study  showed  that  inajjpropriate  PN 
usage  decniased  from  482  |)atients  to 
240  patients  during  the  pre-  and  po.st- 
ordering  privileges  periods, 
respectively.  The  data  from  this  study 
also  demonstrated  a  20  percent  cost 
savings  in  PN  u.sage.  which  translated  to 
an  apj)roximately  S300.000  savings  to 
the  hospital  over  the  two-year  period. 
Additionally,  the  changes  proposed  in 
this  rule  might  also  help  hos])itals  to 
realize  other  significant  (piality  and 
patient  safety  improvements  as  well  as 
.savings.  A  2008  study  indicates  that 
patients  whose  PN  regimens  wen; 
ordered  hy  RDs  have  significantly  few(!r 
days  of  hy|)erglycemia  (57  j)ercent 
versus  2.3  |)ercent)  and  electrolyte 
abnormalities  (72  percent  versus  39 
|)i;rcent)  companul  with  j)atient.s  whose 
PN  reginuius  wca  i!  onhn  ed  hv 
|)hvsicians  (Duffy  )K.  tiray  Rh.  Roberts 
S,  Clanzer  .SR.  Longoria  .SL. 

Independent  nutrition  order  writing  by 
registenul  dieticians  reduces 
complications  associated  with  nutrition 
support  lahstractl.  )  Am  Died  A.ssoc. 

2008;  108  (su])pl  1):A9). 

A  numher  of  other  studies  have  also 
shown  the  jirevalence  of  malnutrition 
among  hos])ital  patients,  estimating  that 
anywhere  between  20  and  50  ])ercent  of 
hospital  inpatients  are  either 
malnourished  or  at  risk  for  malnutrition. 
dej)ending  on  the  particular  patient 
j)opulation  and  the  criteria  used  to 
assess  these  patients  (Barker  LA,  Ciout 
B.S,  Crowe  TC.  Hospital  malnutrition: 
prevalence,  identification  and  impact  on 
patients  and  the  healthcare  .system.  Int 
j  Knviron  Res  Public  Health.  2011;  8(2); 
514-527).  Malnourished  surgical 
jjatients  are  two  to  thnu;  times  more 
likely  to  exj)eri(;nce  post -operative 
com])lication.s  and  increased  mortalitv 
than  their  more  well-nourished 
counterparts  (Callagher-Allred  CR. 

('.ohle  Voss  A.  Finn  .SC„  McCiamish  MA. 
Malnutrition  and  clinical  outcomes:  the 
case  for  medical  nutrition  therapv.  )  Am 
Died  Assoc.  IttttO;  ‘tO;  301-309). 
Physicians,  APRNs,  and  PAs  often  lack 
the  training  and  educational  background 
to  manage  the  sometimes  com])lex 
nutritional  needs  of  pali(!nts  with  the 
same  degree  of  efficiency  and  skill  as 
RDs  who  have  benefited  from 
curriculums  that  devote  a  significant 


numher  of  educational  hours  to  this  area 
of  medicine.  The  addition  of  ordering 
privileges  enhanc(!s  tlu;  ability  that  RDs 
already  have  to  ])rovide  timely,  cost- 
effective,  and  (!vid(!nce-l)a.sed  nutrition 
services  as  the  recognized  nutrition 
experts  on  a  hos])ital  interdi.sciplinarv 
team  and  saves  valuable  lime  in  the  care 
and  treatment  of  patients,  time  that  is 
now  often  wasted  as  RDs  must  seek  out 
l)hvsicians.  APRNs,  and  PAs  to  write  or 
co-sign  di(dary  orders.  A  2011  review 
article  di.scusses  a  numher  of  additional 
studies  that  provide  further  evidence  for 
the  extensive  training  and  education  in 
nutrition  that  RDs  exjjerience  as 
opposed  to  the  limited  exposure  that 
physicians  receive  to  this  area  of 
medit:ine,  along  with  several  other 
studies  supjmrting  the  cost-effectiveness 
and  ])o.sitive  jwtient  outcomes  that 
hosjjitals  might  achieve  by  granting  RDs 
ordering  ])rivilege.s  (Kinn  T].  Clinical 
order  writing  privileges.  .Support  Line. 
2011;  33;  4;  3-10). 

In  order  for  patients  to  have  access  to 
the  timely  nutritional  care  that  can  he 
])rovided  hv  RDs,  a  hospital  must  have 
the  r(!gulatory  flexibility  either  to 
appoint  RDs  to  the  medical  staff  and 
grant  them  .s])ecific  nutritional  ordering 
privihiges  or  to  authorize  the  ordering 
privileges  without  ai)]K)inlment  to  the 
medical  staff,  all  through  the  hos])ilars 
appro|)riate  nuidical  staff  rules, 
regulations,  and  bylaws.  In  either 
instance,  medical  staff  oveusight  of  RDs 
and  tlunr  ordering  j)rivileges  would  he 
ensured.  Therefore,  we  an;  proi)osing 
revisions  to  482.28(h)(l )  and  (2)  that 
woidd  recjuire  that  individual  patient 
nutritional  needs  he  met  in  accordance 
with  recognized  dietary  i)ractices.  We 
would  make  further  revisions  that 
would  allow  for  llexihility  in  this  area 
hy  reciuiring  that  all  patient  diets, 
including  therapeutic  diets,  must  hi; 
ordered  by  a  practitioner  responsible  for 
the  care  of  the  patient,  or  by  a  (pialified 
dietician  as  authorized  by  the  medical 
staff  and  in  accordance  with  .State  law. 
We  believe  that  ho.s])ital,s  that  choose  to 
grant  the.se  specific  ordering  i)rivilege.s 
to  RDs  may  achieve  a  higher  (piality  of 
care  for  their  jjatients  by  allowing  the.se 
profe.ssionals  to  fully  and  efficiently 
function  as  important  members  of  the 
hos])ital  patient  care  team  in  the  role  for 
which  they  were  trained.  We  akso 
h(;lieve  hospitals  would  realize 
significant  cost  savings  in  manv  of  the 
areas  affected  by  nutritional  care.  We 
welcome  public  comments  on  this 
])ropo.sed  change. 

3.  Nuclear  Medicine  .Services  (^ 482.53) 

The  curr(;nt  recpiirement  at 
§  482.53(b)(1)  recpiires  that  the  in-house 
preparation  of  radiopharmaceuticals  be 


performed  by.  or  under  the  direct 
su])(;rvision  of,  an  ap])ro])riately  trained 
registered  ])harmacist  or  a  doctor  of 
medicine  or  osteojiatliv.  Direct 
supervision  means  that  one  ofthe.se 
professionals  must  he  phvsicallv  present 
in  the  hospital  and  immediately 
available  during  tbe  preparation  of  all 
radiopharmaceuticals.  1  lospitals  have 
report(;d  to  us  that  this  re(juirem(;nt  is 
(;xtremely  burden.some  when  the 
pre.senci;  of  a  ])harmacist  or  ])hysician  is 
reejuired  for  the  provision  of  off-hour 
nuch;ar  medicine  tests  that  require  only 
minimal  in-house  j)re])aration  of 
radio])harmaceutical.s.  Information  from 
stakeholders  regarding  this  issue  has 
revealed  that  minimal  in-house 
pn;paration  is  r(;(]uired  for  most 
radioi)harmaceuticals.  Many  are  batch- 
])r(;j)ar(;d  by  the  manufat;turer  for 
hospital  use  as  a  way  of  reducing 
radiation  ex]K)sure  of  hospital 
])ersonnel.  ensuring  that  on-site  hospital 
preparation  of  radiopharmaceuticals 
generally  requires  only  a  few  final  steps, 
if  any. 

We  ])ro])o.se  to  revi.se  the  current 
recjuirement  at  ^  482.53(b)(1)  bv 
removing  tbe  term  “dir(;ct.”  The  revised 
r(;(]uir(;ment  would  th(;n  reepnre  that  in- 
house  pre])aration  of 
radio])barmaceuticals  be  performed  by, 
or  under  the  supervision  of,  an 
appropriately  trained  regi.stered 
pharmacist  or  doctor  of  medicine  or 
osteo])athy.  The  r(;vi.sion  to 
“sup(;rvi,sion”  from  “direct  supervision" 
would  allow  for  other  appropriately 
trained  hospital  staff  to  pre])are  in- 
house  radio])harmaceutical.s  under  the 
oversight  of  a  regist(;red  jjharmacist  or 
doctor  of  medicine  or  osteopathy,  but  it 
would  not  recpiire  that  such  oversight  be 
exercised  by  tlu;  ])hysic:al  i)re.seiu;e  in 
the  hospital  at  all  times  of  one  of  these 
j)rofe,ssionals,  particidarly  during  off- 
hours  when  such  a  j)rofe.s.sional  would 
not  be  routinely  ])re.sent. 

The  ])roposed  changes  would  allow 
hosjjitals  to  establish  their  own  ])olicies 
on  siqjervision  of  nuclear  medicine 
])er.sonnel  and  the  in-house  ])reparation 
of  radiopharmaceuticals.  Absent  a 
reciuirement  for  “direct"  supervision, 
we  would  ex])ect  most  hospitals  to 
follow  the  .Society  of  Nuclear  Medicine 
and  Mol(;cular  Imaging 
recommendations  on  this  issue  and  to 
no  long(;r  recpiire  a  registered 
pharmacist  or  MD/D()  to  be  on  site  for 
direct  siqiervision  when 
radio|)harmaceuticals  are  jirejiared  in- 
house  by  staff.  The  proposed  change 
would  (lirec:tly  reduce  the  hurden  of  the 
current  dirt;ct  supervision  requirement 
where  it  is  most  needcid — in-house 
prejiaration  of  radiopharmaceuticals  for 
after-hours/emergency  })erformanc:e  of 
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nuclear  medicine  diagnostic  jjrocedures 
(for  example,  coronary  artery  di.sease, 
pulmonary  emboli,  .stroke,  and  te.sticular 
torsion),  (hvcm  that  an  estimated  16 
million  nuclear  nuHlicine  imaging  and 
therapeutic  procedures  are  performed 
each  year  in  the  United  States,  we 
would  expect  hos])itals  to  achieve 
significant  cost  reductions  in  this  area  if 
they  take  advantage  of  the  pro])osed 
change.  We  welcome  tin;  public’s 
comments  on  this  ])ro])osed  change. 

4.  Outpatient  Services  (§482.54) 

We  are  pro])osing  changes  to  the 
reciuirements  at  §482.54,  "Outpatient 
services."  Specifically,  we  are  adding  a 
new  .standard  at  §  482.54(c),  entitled 
“Orders  for  outjjatient  .services.”  We  are 
taking  the  opportunity  to  propose  these 
revisions  in  this  rule  so  that  the 
regulations  would  codify  Interpretive 
Guiileline  (10)  changes  that  we  recently 
made  regarding  the  ordering  of 
out])atient  .services. 

(In  May  13.  2011,  O.MS  issued  SO-11- 
28  (htt})://\v\v\v.cnis.‘>ov/XUH{i(:aw/ 
Pi'ovi(hi'-Eniollnwnt-(tnd-C.ei'tification/ 
SurvayCXu'tificalionGenlnfo/Downlodds/ 
SCjLatterJ  I  28. pdf].  Among  other 
things,  this  memorandum  included 
|)reliminarv  guidance  on  who  may  order 
hospital  rehal)ilitation  (§  482.56(h))  and 
re.sj)iratory  care  services  (§ 482.57(h)(3)). 
On  November  18,  2011,  tlie  final  version 
of  the  revistul  Kis  for  these  re()uiremenls 
was  relea.sed.  Suhsecpiently,  we  received 
considerable  feedback  that  this 
guidance,  which  was  intended  to 
exi)and  the  categories  of  practitioners 
who  could  order  rehabilitation  and 
resjjiratory  care  services  beyond 
physicians  and  stated  that  all  ordering 
jaactitioners  had  to  hold  medical  staff 
privileges,  was  actually  having  the 
ojjposite  effect  and  limiting  practitioner 
orders  for  these  services.  In  the  area  of 
outpatient  rehabilitation  services,  in 
particular,  stakeholders  informed  us 
that  the  revised  guidance  was  jjosing  a 
harrier  to  care  hecanst;  a  substantial 
p(!rcentage  of  these  sm’vices  are 
jn-ovided  in  hos])ital  outpatient 
rehabilitation  facilities  to  jiatients 
referred  by  practitioners  who  ar(!  not  on 
the  hospital’s  medical  staff  and  who  do 
not  hold  medical  staff  privileges.  We 
were  advised  that,  in  many  cases,  the 
referring  ])ractitioners  are  ha.sed  in  other 
States  where  j)atients  have  traveled  to 
receive  specialized  .services.  Olearlv, 
these  practitioners  do  not  ])rovide  care 
in  the  patient’s  local  hospital  and  are 
not  interested  in  seeking  medical  staff 
privileges  merely  to  refer  ])atients  for 
out])atient  services. 

It  was  not  our  intention  to  create 
harriers  to  care  or  to  limit  the  ability  of 
practitioners,  who  are  appropriately 


licensed,  acting  within  their  scope  of 
jcracticc!,  and  authorized  under  hospital 
l)olicies,  to  refer  jiatients  for  out])atient 
services.  We  distinguish  these 
out])atient  referral  cases  from  cases 
where  a  practitioner  providcis  care  in  the 
hospital,  either  to  inpatients  or 
outpatients,  and  must  have  mcidical  staff 
privileges  to  do  .so.  We  suhsecpiently 
issued  new  guiclanc:e  on  this  rule,  which 
was  ])rec:eclecl  by  di.scussions  with  the 
various  stakeholders  groujjs  that  fir.st 
brought  the  issue  to  our  attention.  On 
February  17,  2012.  (;M,S  issued  SC-1 2- 
1 7  (http://i\  \v\\’.ciih‘i.<’()v/i\Iddic(nv/ 
Providdr-Enrollnidnt-dnd-Cdriificdtion/ 
SuivoyCXutificdtionGunlnfo/Downlodd.s/ 
S(]Ldttdrl2_17.pdl),  whicli  clarified  that 
outpatient  sccrvicies  may  he  ordered  by 
any  i)ractitioner  responsible  for  the  care 
of  the  jjatient,  who  is  lic:ensecl  and 
acting  within  his  or  her  sc:ope  of 
prac:tic;e  in  the  State  where  he  or  she 
provides  care  to  the  patient,  and  who 
lias  been  authorized  by  the  meclic:al  .staff 
and  approved  by  the  governing  body  to 
order  specific:  outiiatient  .services. 

In  light  of  the  above,  we  believe  it  is 
apjiropriate  to  revise  §482.54,  the  CoF 
governing  outpatient  services,  whic;h  is 
silent  on  the  issue  of  who  mav  order 
.suc:h  services,  in  order  to  ex])lic:itlv 
address  this  i.ssiie.  We  propose  to  revise 
the  recpiirements  to  mean  that  orders  for 
out])atient  servicies  may  he  made  by  any 
practitioner  who  is: 

•  Responsible  for  the  care  of  the 
patient; 

•  Licensed  in  the  State  where  he  or 
she  provides  care  to  the  patient; 

•  Acting  within  his  or  her  sc:c)pe  of 
practic;e  under  State  law;  and 

•  Authorized  in  ac:corclanc;e  with 
])olicie.s  adopted  by  the  meclic:al  staff, 
and  ap])rc)vecl  by  the  governing  body,  to 
order  the  apjilicahle  outiiatient  servic;es. 

Further,  these  proiiosed  recpiirements 
would  apjily  to;  all  i)rac:titioner.s  who 
are  appointed  to  the  hospital’s  meclic;al 
staff  and  who  have  been  granted 
jirivileges  to  order  the  applic;ahle 
outpatient  .servic:es;  and  all  practitioners 
not  ap])ointecl  to  the  medical  staff,  hut 
who  .sati.sfy  the  above  criteria  for 
authorization  hy  the  hospital  for 
ordering  the  ajipliciahle  outpatient 
.servic:es  and  for  referring  patients  for 
.suc:h  .servic;es.  These  recpiirements 
would  also  apply  to  all  hosjiital  .servic;es 
that  may  he  offered  on  an  outiiatient 
basis,  inc;lucling  servic.es  for  which  there 
is  regulatory  language  that,  in  the 
ah.sence  of  the  c:larifying  language  we 
prcipo.se  herein,  would  appear  to  impo.se 
more  stringent  limits  as  to  the 
prac;titiciners  who  are  permitted  to  order 
outpatient  servicies.  For  example, 
§482.53(c:)(4)  .states,  “Nuclear  meclic:ine 
servicies  must  he  ordered  cinlv  hv 


prac:titiciner  whose  scope  of  Federal  or 
State  liciensure  and  who.se  defined  .staff 
privileges  idlciw  suc.h  referrals.”  In 
prac;tice,  however,  it  is  not  unusual  for 
phv.sic:ians  without  meclic:al  staff 
privileges  to  refer  their  patients  to  the 
hospital  fcirc:ommcin  outpatient  nuclear 
meclic;ine  tests,  .suc:h  as  mycic;arclial 
perfusion  sc;an.s  used  in  conjunction 
with  cardiac  stress  tests  and 
hepatohiliary  scans  u.sed  in  the 
detection  of  gallhlaclder  disease.  So  long 
as  the  hospitcd’s  medical  staff  policies 
and  prcic;eclure.s  permit  this,  we  do  not 
believe  our  regulations  should  present  a 
harrier.  Another  example  c:onc;erns  the 
administration  of  outpatient 
chemotherapy.  In  ac:c:circlance  with 
§  482.23(c).  c;cincerning  preparation  and 
administration  of  drugs,  “Drugs  and 
hiologicals  must  he  prepared  and 
administered  in  acccirclanc;e  with 
Federal  and  Slate  laws,  the  orders  of  the 
practitioner  or  practitioners  resjicin.sihle 
for  the  patient’s  c:are  as  specified  under 
§482.12(c:),  and  acc:e]ited  .standards  of 
]irac:tic:e.’’  In  the  ah.sence  of  the 
c;larific:aticin  we  propose  herein,  this 
language  c:ciulcl  he  c:cinfu.sing,  as  some 
hospitals  might  read  it  to  jirec.lude 
providing  outpatient  c:hemcitherapv  on 
the  orders  of  a  iirac:titiciner  without 
Jirivileges.  whic:h  may  or  may  not  he 
desirable  to  the  hosjiital.  We  believe 
that  it  is  more  ajijircijiriate  if  the 
hcisjiital’s  meclic:al  staff  and  governing 
body  determine  what  tyjie.s  of  ciutjiatient 
.servic:e.s  they  are  c:cimfortahle  with 
jircividing  on  the  basis  of  an  order 
(which  might  c:ommcinly  also  he  called 
a  “referral”)  from  a  jiractitioner  who 
does  not  hold  meclic;al  .staff  jirivileges. 

We  expec:l  these  changes  would  he 
jirimarilv  neutral  in  terms  of  regulatory 
liurden  recluc;ticin  for  hosjiitals.  Prior  to 
the  November  2011  revisions  to  the  IGs, 
mo.st,  if  not  all.  hosjiitals  were  already 
ojierating  under  what  was  considered 
standard  industry  jiractic:e  with  regard 
to  the  ordering  of.  and  referral  for, 
outjiatient  rehahilitation  servicies  hv 
jirac:titiciner.s  who  were  not  on  the 
hosjiital’s  medical  staff.  Sinc;e  we 
moved  (juic.kly  to  c;larifv  our  outjiatient 
.services  ordering  jicilicv  through 
c:omnumic;aticin.s  with  stakeholders  and 
further  revisions  to  the  IGs.  we  believe 
that  most  hosjiitals  did  not  make 
changes  to  their  jicilicies  and  jiroi;edure.s 
that  would  have  created  hurclens  for 
them.  We  c:anncit  rule  out  the  jicissihility 
that  some  hosjiitals  were  deterred  by  the 
sjiec;ific;  language  of  other  GoPs,  .suc;h  as 
tho.se  governing  nuc:lear  medic:ine  or 
administration  of  drugs,  hut  we  have  not 
rec;eived  information  that  would  allow 
us  to  ijuantifv  this.  This  jirojio.sed 
c.hange  would  c;learly  establish  in 
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rcif'iilation  CMS  jjolicy  on  tho  onlcrint- 
aiul  rofomil  of  all  oiiti)ationt  sia  vicos 
Uo  xvolconio  tho  i)ul)li(:-s  connnoiits  on 
tli(!.s(!  proposod  (:hanf>(!.s. 

5.  Spncial  Kcuininanonls  for  Hospital 

rovidcas  of  Lono-Pa  ni  Can;  Sorx  icos 
(‘•s\vinf>-l)(;ds")  (§482.(>()) 

(airronlly,  thoso  rccpiin'inonts  an; 
locatod  in  Snbparl  li  of  Part  482, 
R(:(|inn;nu;nts  for  spodaltv  ho.sj)itals.  As 
such,  tin;  r(;(|nin;in(;nts  fall  ontsido  of 
di()S(;  n;(inin;ni(;nts  that  can  lx;  snrvovod 
l)y  an  Accreditation  Organization  (AO) 

such  as  TJ{:.A()A.orDNV.aspart  of 

Its  (-MS-approv(;d  M(;di(:an;  hospital 
accreditation  iiroj-rain.  \Vv.  h(;lieve  the 
n;(iuin;nients  at  §482.88  would  he  more 
approjHiately  located  under  Snhpart  D 
of  1  art  482.  Optional  hospital  services, 
since  .s\ving-h(;d  .services  are  optional 
hospital  services  for  eligihh;  rural 
liospitals. 

I  lierefore.  we  are  jiroposing  to 
reassign  all  ot  the  ret] ni rein ents  for 
.swing-hed  .services  found  curn;ntlv  at 

n  -n  '  *"  S482..'-,8.  Snhpart 

1).  his  changt;  would  allow  coinjiliance 
with  the  .swing-h(;d  nitpiireinents  to  he 
cvahiat(;d  during  rontint;  AO  snrvevs. 

Isy  no  longer  niqiiiring  a  d(;eni(;d 
hospital  to  undergo  a  .sejiaratt;  survev  hv 
a  State;  Survey  Agenev  (SA)  to  '  ‘ 

<  ct(;rnnne  continu(;d  ctiinpliance  with 
the  swing-hed  re(|nin;inent.s  in  addition 
to  the  AO  survey  for  the  other  CoPs,  this 
propos(;d  change  would  likely  n;dnce 
till;  hiirden  on  such  a  hospital.  We 
welcome  the  puhlic's  conniK;nt.s  on  this 
pro])o.s(;d  change. 

(‘Ontact  for  all  hospital  topics- CDR 
Scott  Coojier.  IJSPHS.  41()-788-948.‘->. 


I).  Transplant  Canters  and  Or<’an 
Procurainant  Organixations 

1.  Reports  to  CMS  (§482.74) 

On  March  .80.  2007.  wt;  ]nihli.sli(;d  the 
Hospital  Conditions  of  Participation; 
Rctinirements  for  Apjnoval  and  Re¬ 
approval  of  Transplant  Centers  to 
l^irform  Transplants  Final  Ride” 
(transplant  centtir  final  rule.  72  FR 
15198)  In  that  rule,  we  riitjuired  that 
transplant  centers,  among  other  tliino.s 
report  to  CMS  any  significant  changes 
related  to  the  center’s  transplant 
program  or  cliangtis  that  could  affect  its 
compliance  with  the  CoPs.  One  of  the 
instances  in  which  transiilant  centers 
have  to  notify  ns.  located  at 
S  482. 74(a)(2).  is  whenevtir  there  is  a 
decrtiase  in  the  center’s  nnmh(;r  of 
Iran.splants  or  survival  rates  that  could 
result  111  the  centtir  htiing  out  of 
00,11, diance  with  the  clinical  exptirience 
(numhiir  of  retjiiired  transjdants)  or 
outcome  (survival)  rtitjnirements  at 
482.82. 


.  W  o  routinely  rticeive  the  nnmher  of 
transplants  a  ciinter  ptirforms  and 
11  survival  information  for  all  of  the 
transjilant  ctinters.  All  transiilant 
cent(;r.s  are  rtitpiirtid  to  snhmit  these  data 
to  tilt;  Organ  ITocnriinuint  and 
Iransplantation  Network  (OP'I’N) 
national  datahasi;  for  transplantation. 

I  liese  data  are  provided  to  the  Scientific 

.  .  SiK,?'  '!’''‘'”«l>lnnt  Recipients 
os  (SK I  R).  which  imhliclv  releases 

ontcome  (survival)  information  (;v(>rv 

cl  s.'x  inonth.s.  after  the  data  have  heen 

.  ri.sk-adj,i.st,;d.  CMS  also  riK:eive.s  more 
recent  survival  information  via  the 
Social  St;cnrity  Master  Dtiath  File  CMS 
receives  clinical  exptirience  data  and  the 
[!  Social  Security  Master  D(;at)i  Filt; 
cjuarterly.  as  well  as  the  risk-adjusted 
outcomes  from  the  SRTR  data  everv  six 

months.  I  hiis,  CMS  is  essential Iv 
receiving  the  same  information  from  tli(> 
transiilant  programs  individnallv  that 
wo  receive  routinelv  from  on,;  or  more 
ot  the  resources  cit(;d  ahove. 

In  addition  to  the  ahove.  this 
I  notification  r(;(]nirem(;nt  has  akso 
;  resulted  in  confusion  for  tin;  tran.splant 
c:enter.s.  The  nitinirement  states  that 
transplant  centers  should  notify  CMS 
wli(;n  tli(;y  an;  tint  of  compliam:,;  with 
a  .Fy,;ar  av(;rage  of  l()  transplants  per 
year.  Sinct;  the  clinical  ,;xiu;rienc(; 
standard  is  liast.xi  on  an  average,  a 
tran.splant  center  may  not  know  if  a 
gi\’(;n  y(;ar  s  volume  would  he  low 
onoiigh  to  have  the  av,;rag,;  fall  helow  10 
|K;r  y(;ar  and  trigg(;r  reporting  to  CMS 
particularly  when  the  mimh(;r  of 
tran.splants  to  lit;  perforim;d  in  a  future 
year  is  unknown. 

In  addition,  the  n;(]nirem(;nt  for 
notification  of  outcomes  non- 
compliance  is  based  on  the  differenct; 
h(;tween  the  observed  ami  the  exiiected 
outcomes  exceeding  certain  thresholds, 
lowever,  the  (;xpecti;d  outcomes  are  not 
i.alculated  until  at  least  one  year  later  ^ 
wlien  the  one-y,;ar  post-transplant 
tracking  period  for  patient  and  graft 
•survival  is  comphite.  The  transplant 
lirogram  would  not  always  know  i 

whetlu;r  a  given  death  or  graft  fiiilnre  | 
would  put  them  out  of  compliance  and  r 
retinire  notification  to  CMS.  Eliminating  c 
this  notification  retinireinent  will  akso  ii 
nanovt;  this  confusion  for  the  tran.splant  li 
centers.  ' 

Thus,  the  r,;(inir(;nient  for  transplant  ti 
centers  to  niport  a  dticrtia.se  in  tin;  j-, 

center’s  nnnih(;r  of  transplants  or  „ 

survival  rates  when  those  rtisults  could  n 
result  111  the  center  htiing  out  of  a 

umiipliance  with  the  measnriis  in 
^  482.82  IS  unnectissary.  confusing,  and  ai 
hurdensome  for  tran.splant  centers.  is 

I  herefore,  we  propo.se  to  ,;liminate  the  tif 
retinireinent  at  §  482.74(a)(2)  that  o- 

tnm.splant  t;t;ntt;r.s  notify  ns.  'I’he  ,i 


rt;mt)val  of  this  retinireinent  wonltl  have 
no  impact  on  the  tpialitv  of  cart;  to 
transplant  recipients,  living  tlonors.  or 
potential  tlonors  as  onr  itlentification 
mill  lollow-np  prt)t;,;s.s  for  programs  that 
do  not  meet  §482. 82  wonltl  remain 
unt:liangt;tl. 


it:  f:  Transplant  Cutcome  Rtiview 
(§482.8()(t:)  anti  §  482.82(c)) 

Siih.setitions  §  482.8()(t:)  anti  482.82(c) 
m  the  transplant  ctaiter  Ctilks  state  that. 
|o|xt:t;pt  for  lung  transplants,  CMS  will 
review  atlidt  ami  petliatrit;  outcomes 
•separately  whi;n  a  center  rtitiuests 
Mcdit.art;  approval  to  perform  both 
e  Hdnlt  anti  petliatrit:  transplants.”  At  the 
time  the  transplant  t:enter  final  rule  was 
inihhshetl  (Mart:!,  .80.  2007),  the  atliilt 
data  cohorts  for  lung  transplants 
mclutletl  transplant  patients  12  years  of 
;  ago  ant  oltler.  As  of  June  2010,  the  atlidt 
(lata  i:oht)rt  inclutles  only  tlmse 
transplant  patients  that  are  18  years  of 
ago  iiiitl  oltli;r.  The  agt;  i.ategories  for 
lung  transplant  patients  are  now  the 
•same  as  for  all  of  flit;  other  transiilants 
ioport,;tl  in  the  SRTR  t;t;nt,;r-s,)et:ific 
roiH.rts  (Saa  OPTN/SHTH  2()W  Annnal 
Data  Hapori.  HockviUa.  Ml):  Depart nwnt 
oj  Health  and  Human  Services  Health 
Mnsonrees  and  Services  Administration 
Healthcare  Systems  Bureau.  Division  of 
I  ransplantation:  201 1 ).  Wc  ;,re 
reviewing  the  a, hilt  anti  petliafric 
out,:t„ne.s  st;parat,;ly  for  all  programs 
that  iet]ui;.st  Mt;tlit:art;  approval  to 
porform  htith  atlidt  anti  ptitliatrit; 
transplants,  inclutling  the  lung 
transplant  program.  This  language. 
oxt;ept  ftir  lung  transplants.”  is  no 
longer  net;t;s,sar\-.  Tht;r,;fore.  wt;  are 
proposing  to  remove  the  ext.eption 
hmguagt;  for  lung  transplants  from 
^§  482.80(c)  anil  482.82(c). 

•t.  \  olume  anil  Clinit;al  Expt;rient:t; 
Rociuirements  (§§  482.80(c)(2)  and 
482.82(c)(2)) 

Regulations  at  §§  482.80(t;)(2)  anti 
482.82(c)(2)  hot),  state  “(t]he  rt;ti„irt;tl 
mmiher  of  transplants  nui.st  havt;  been 
ptirformed  tinring  the  time  frame 
reporft;,!  in  the  mo.st  ret.ent  SRTR 
centt;r-spet:ifit:  report.”  We  propose  to 
mtitlify  this  language  to  make  it 
harmonize  with  tither  parts  of  the 
current  rule.  Umlerthe  current  rule, 
tran.splanf  i:enter,s  art;  generally 
ie(iuiri;tl.  with  soini;  ext:eptit)n.s.  to 
perform  either  10  transplants  over  a  12- 
month  periotl  for  initial  approval 
(§482.80(1)))  or  an  average  of  10 
tiiinsplants  t;at;h  yt;ar  thiring  the 
eiijiroval  p(;rit)tl  (§  482.82(t;)(2)).  'Fhere 
i-s- no  rt;tiuirt;ment  for  a  i;t;rtain  numht;,- 
(>I  transplants  to  he  p,;rformt;tl  tim  ing  a 
particular  periotl  that  wonltl  he  t;overetl 
m  a  single  SRTR  t;entt;r-spet:ifit;  report 
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Thus,  this  language  has  n;sulte(l  in 
transplant  centers  being  confn.sed  al)ont 
the  ninnl)er  of  transplants  they  are 
retiuired  to  ])erforin  during  any 
|)arti(;nlar  ])eriod  of  time  covered  l)y  tlie 
.SRTR  center-specific  rei)orts.  Therefore, 
we  are  projiosing  to  remove  lioth 
S§4«2.8()(c)(2)  and  482.82(c)(2).  and  to 
redesignate  tlie  existing  paragraj)!!  (c)(3) 
as  (c)(2)  to  clarify  the  volume  and 
clinical  exjierience  reipiirements. 

4.  Transplant  Center  Re-Approval 
Process 

Since  the  effective  date  of  the  ("oPs, 
)une  28.  2007,  we  have  completixl  the 
initial  surveys  of  all  transplant  j)rograms 
that  particijuite  or  S(;ek  partici])ation  in 
Medicare  (a])])roximately  84.'i  transplant 
centers  in  245  transplant  hospitals),  and 
have  started  conducting  re-apj)roval 
surveys.  The  current  process  and 
rtigulatory  criteria  recpiire,  under 
particular  conditions,  an  automatic 
onsite  review  of  all  CoPs  under  a  3-year 
re-approval  cycle.  Despite  this 
r(K]uir(!ment,  we  helicjve  that  onsite 
surveys  for  some  of  these  transplant 
c(mt(!rs  are  not  luicessary  to  ensure  the 
health  and  salety  of  the  ])atients  who 
receive  a  trans])lant  in  those  centers. 
Moreover,  the  regulatory  reciuirements 
described  below  for  selecting  the 
faciliti(!s  that  would  undergo  an  onsite 
survey  do  not  always  (dfectively  target 
survey  resources  where  thev  are  most 
needed. 

VVe  propose  to  nunove  the  automatic 
3-year  re-approval  process.  We  also 
pro])o.se  to  (1)  clarify  that  the  review  of 
mitigating  factors  may  occur  at  any  time 
if  there  is  non-com])liance  with  the 
(k)Ps,  and  (2)  remove  language  stating 
that  a  transjilant  j)rogram  is  approved 
for  three  years,  which  conllicts  with 
language  in  ^  488.61(c)  specifying  that 
compliance  with  the  (]oPs  is  a 
continuous  re(|uirement.  The 
expectation  that  i:ompliance  with  CMS 
requirements  is  continuous  is  an 
exj)ectation  that  applies  to  all  Medicare 
providers  and  siq)])liers. 

Currently  the  regulations  recjuin;  that 
we  review  each  transplant  program’s 
data  before  the  end  of  36  months  after 
the  program’s  prior  a])])roval.  The 
regulations  nuiniri!  a  review  of  most 
otlier  CoPs  if  we  find  that  there  is  non- 
compliance  with  the  reciuirements  at 
S  482.82(a)  for  timeliness  of  data 
snhmission  to  the  OPTN,  or  non- 
compliance  with  the  recjuirements  at 
^  482.82(h)  for  clinical  experience,  or  at 
§  482.82(c)  for  patient  and  graft  .survival 
outcomes.  An  onsite  survey  is  the  most 
common  method  of  conducting  such  a 
review,  hut  we  have  found  that  an 
onsite  rcudew  for  deficiencies  in  these 
areas  is  not  alwavs  iu;ci;ssarv.  VVe  c.an 


enforce  data  submission  reciuirements 
without  conducting  an  onsite  survev.  In 
addition,  we  jclan  to  maintain,  via  (iMS 
])olicy,  a  maximum  time  intcuval  within 
which  we  expcict  an  onsite  survey  to 
occur  with  resjcect  to  individual 
transplant  centers. 

For  in.stancc!,  CMS  regulations  recpiire 
that  transiilant  iirograms  submit  65 
percent  of  their  OPTN  forms  within  60 
day's  of  their  clue  date.  On  a  cpiarterlv 
basis,  we  rc;c:eive  data  from  the  OP'FN 
that  jirovides  us  with  the  numher  of 
forms  clue  for  eac:h  program  and  the 
numher  that  were  suhmitted  within  the 
recpiired  timeframe.  Based  on  the  3-year 
period  from  mict-2()()8  through  luicl- 
2011,  73  transi)lant  programs  had  data 
submission  rates  below  65  perc:ent  and, 
if  due  for  re-approval,  would  have 
recpiired  an  onsite  survciy.  Ofthe.se  73, 
most  (43  programs)  had  average  clata- 
suhmission  rates  between  60  and  65 
perc:ent.  While  remedial  action  is 
nec:essary  in  every  c:ase,  it  does  not 
follow  that  these  43  programs  recpiired 
an  automatic:,  onsite  survev.  VVe  propo.se 
that  we  c:an  take  ac:tion  to  address  the 
nc)n-c.oni])lianc:e  while  re.serving  for 
(iMS’s  clisc:retic)n  the  decision  of 
whether  or  not  to  c;c)ncluc:t  an  onsite 
survey. 

VVe  also  receive  data  on  a  cjuarterly 
basis  about  the  numher  of  transplants 
performed  at  eac:h  c:enter.  Because  of 
this  data  transfer,  we  are  routinely 
aware  of  the  average  numher  of 
transplants  being  performed  by  or  at  a 
given  trans])lant  program.  There  are 
circ;umstanc:es  where  it  would  not  he  in 
the  ])uhlic;  interest  to  siiencl  the 
resourc:es  to  perform  a  full  onsite 
transplant  c;enter  survey  .solely  because 
the  3-year  average  volume  is  low.  For 
example,  if  a  transjjlant  jirogram  had 
performed  an  average  of  6.3  transplant 
survey's  over  the  prior  3-vear  period 
(fewer  than  the  c:urrent  recpiirement  of 
an  average  of  10  per  year),  and  the  most 
rcx:ent  year  inclic:atecl  14  transplants 
jcerformed,  sending  a  full  team  to  do  an 
onsite  survev  of  all  CoPs.  for  this  reason 
alone,  mav  not  make  the  best  use  of 
limited  re.sourc:es  for  the  hos|)ital  or  for 
CMS. 

Of  the  a])prc)ximately  845  total 
transiilant  jirograms,  442  are  required  to 
meet  c.linic:al  experience  recpiirements 
(that  is.  volume  recpiirements).  Pediatric: 
trans])lant  |)rograms  and  adult  heart/ 
lung  and  adult  panc:rea.s  |)rc)grams  do 
not  have  to  meet  c:linic:al  experienc:e 
recpiirements  ((?(^  482.8()(cl)  and 
482.82(cl)).  Using  c:linic:al  experienc:e 
data  from  Oc:toher  1 , 2008  through 
September  30.  2011,  30  transplant 
programs  that  were  recjuired  to  meet 
experienc:e  recpiirements  had  performed 
fewer  than  the  recpiired  numher  of  10 


transplants  per  year  on  average.  If  due 
for  re-approval,  these  30  programs 
would  have  recpiired  an  onsite  survev 
regardless  of  any  other  eviclenc:e  CMS 
may  have  had  from  history.  rec:ent 
icrogram  improvements,  or  the  most 
rec:ent  c:linic:al  experience. 

We  monitor  and  enforc:e  Meclic:are’s 
recpiirements  for  patient  and  graft 
survival  rates  every  6  months  based  on 
the  most  rec:ent  report  from  the  SRTR. 

A  ])rogram  is  out  of  c.omplianc'.e  if  its 
observed  paticmt  and  graft  survival  is 
signific:antly  lower  than  expected  to 
suc:h  an  extent  that  it  c:ro.sses  three 
thresholds  outlined  in  the  CoPs  at 
S  482.82:  the  ohsccrved  minus  c;xpcH:tecl 
is  greater  than  3.  the  oh.served  divided 
by  expec.ted  is  grc;ater  than  1.5,  and  the 
one-sided  p-value  is  less  than  .05. 

We  follow  lip  with  the.se  transplant 
programs  through  an  offsite  survey,  an 
onsite  c:omplaint  survey,  or  an  onsite 
full  re-approval  survev.  These  follow-up 
ac:tivities  are  c:onclui:tecl  by  the  CMS 
Regional  ()ffic:e.  a  federal  i:ontrai:tor.  or 
the  State  Survev  Ageni:y  (ai:ting  on 
CMS’s  behalf).  The  follow-up  c)i:c:urs  at 
the  time  of  non-i:ompliani:e  and  does 
not  wait  until  the  re-approval  survev 
oc:c:urs.  Following  the  c.itation  of  an 
outcomes  defic:ieni:y  and  the 
establishment  of  a  date  for  prc)spei:tive 
termination  from  Meclic:are 
partic:i])atic)n.  ])rograms  may  submit  an 
a})j)lic:atii)n  for  mitigating  fai:tc)rs  (MF) 
based  on  nc)n-c:c)mpliani:e  with  the 
outi:omes  CioP.  We  jirovicle  ample  time 
between  the  c:itatic)n  and  the 
prospei.'tivel V  sc:heduled  Meclic:are 
termination  date  for  the  program  to 
provide  evidenc:e  and.  via  conferenc:e 
c:all,  clisi:ussion  of  the  eviclenc:e  that 
would  sujjport  the  mitigating  fac;tors 
request.  If  the  MF  recpiest  is  ajqnoved, 
we  specify  the  time  jjeriod  for  the  MF 
approval  and  remove  the  ]3rc)S])ei:tively 
•si.heduled  Medii:are  termination. 

We  also  propo.se  to  provide  at  the  new 
§  488.61  (c:)(3)(v)  an  example  of  a  .set  of 
mitigating  factors  that  we  would 
i:onsicler.  We  have  granted  a  very  small 
numher  of  MF  recpiests  on  the  basis  of 
the  c:ategories  i:urrently  used  as 
examples  in  the  regulation.  suc:h  as 
natural  disasters  (one  c:a.se)  or  ai:c:ciss  to 
i:are  (one  c:ase).  However,  we  have  mo.st 
frecpiently  granted  MF  reijuests  in  c:a.ses 
where  the  transplant  i:enter  has 
implemented  substantial  program 
improvements  that  address  root  c:auses 
of  jiast  graft  failures  and/or  |)atient 
deaths,  has  institutionalized  those 
imj)rovements  so  they  may  he  .sustained 
over  time,  and  has  been  able  to 
demonstrate  rec:ent  c)utc:omes  data  with 
.suffii:ient  volume  and  with  .suffic:ient 
]K)st-tran.splant  survival  iieriods  .suc:h 
that  we  i:c)nc:hicle  that  the  ])rogram  is  in 
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|)resenl-day  conijiliance  witli  tlie 
outeojues  reiiuirenients  in  llu; 
regulation,  hut  for  the  data  time  lag 
inh(!rent  in  the  SRTR  reports  upon 
which  we  otherwise  relv.  (^M.S  has 
approved  an  MF  nujiiest  for  3.') 
transplant  programs  on  this  basis  since 
the  implementation  of  the  regulation  in 
2007.  In  certain  cases,  the  Ml*'  ajijiroval 
has  been  made  possible  jiiirsiiant  to 
dialogue  and  agreement  between  (IMS 
and  th(!  transplant  center  that  the 
hospital  will  engage  in  a  clear  regimen 
of  iluality  improvement  and  there  is 
substantial  completion  of  that  regimen. 
We  believe  that  the  addition  of  this 
example  in  the  body  of  the  regulation 
will  provide  better  guidance  for 
transj)lant  centers,  offer  encouragement 
for  the  ])ro(luctive  ap])lication  of 
hosj)ital  staff  exjiertise  in  making 
program  improvements  that  increase 
|)atient  and  graft  survival,  and  jnomote 
government  transparency. 

We  have  a  variety  of  sources  we  use 
to  generate  targeted  (jualitv  information 
that  can  he  used  to  determine  the 
circumstances  and  InKiuency  under 
which  an  onsite  survey  is  best 
conducted.  Fxamples  include  ])revions 
complaint  snrvm  s.  prior  onsite  siirvev 
results,  issues  found  during  surveys  of 
the  broader  hospital  (loFs.  data  and 
information  from  the  Health  Resources 
and  .Services  Administration  (HR.SA) 
and  the  .SR'l’R.  notifications  of  jirogram 
inactivity,  key  jiersonnel  changes, 
articles  from  the  press  about  (|uabtv 
issu(!s.  and  information  submitted  bv 
the  program  through  the  MF  process. 

.'i.  Technii:al  (Corrections 

On  May  31. 2()()().  we  published  the 
(Conditions  for  (Coverage  for  Organ 
Procurement  Organizations  (OPOs) 

Final  Rule  (OPO  final  rule  71  FR  30982). 
We  ha\'e  discovenid  that  thi!re  were 
.some  technical  errors  in  that  rule. 
Thendore.  we  are  jirojiosing  to  make  the 
following  technical  corrections: 

•  .S(;ction  480.300  .states,  in  paragrajih 
(a),  that  "An  OPO  mn.st  make  availabh; 
to  (CM.S  documentation  verifying  that 
the  OPO  meets  the  re(]uirements  of 
paragrajjhs  (b)  through  (d)  of  this 
s(M:tit)n  *  *  *"  This  section  only 
contains  paragrajihs  (a),  (b).  and  (c).  We 
propo.si!  to  delete  the  nderence  to  “(d)” 
in  |)aragraph  (a)  and  insert  "(c)”  in  its 
place.  This  |)aragraph  would  then  read, 
"the  OPO  meets  the  riKpii remen ts  of 

paragrajihs  (h)  and  (c)  of  this  .section 
***** 

•  .Section  480.308(1))(1)  nuuls.  in  part, 
"if  additional  time  is  needed  to  select  a 
successor  OPO  to  an  OPO  that  has  been 
de-certibed."  We  pro])ose  to  remove  the 
“to"  between  the  two  “OPOs”  and 
replace  it  with  "for”  in  this  sentence. 


The  ])aragraph  would  then  read,  "if 
additional  time  is  needed  to  .sehu:t  a 
succe.ssor  OPO  for  an  OPO  that  has  been 
de-certified." 

•  .Section  48(i.344(d)(2)(ii)  reads,  in 
part.  “If  the  identify  of  the  intended 
recipient  is  known  *  *  *  ”  vVe  inteiuhni 
to  say  the  “identity"  of  the  intended 
recipient.  We  jiropose  to  remove  the 
word  "idimtify”  and  replaci;  it  with 
“identity.”  'fhe  clau.se  would  then  read. 
“If  the  identity  of  the  intemkul  reci])ienl 
is  known  *  *  *  ’’ 

(Contact  for  all  tr(i]isj)lant  cantor  and 
OPO  topics:  Diane  (Corning.  410-788- 
8488. 

E.  Ix)n;^-Tann  Oara  Eacilitias 

On  Augu.st  13.  2008.  we  ])ul)b.shed  a 
final  rule  reiiuiring  all  buildings 
containing  long  term  care  facilities  to 
have  automatic  .sjirinkler  sy.stems 
installed  throughout  the  building  (73  FR 
4707.')).  The  deadline  for  meeting  this 
nKjuirement  is  Augu.st  13.  2013.  The 
final  rule  was  based  on  a  (CM.S  analysis 
of  fire  saiety  in  nursing  homes,  and  the 
agiaicy’s  conclusion  that  fin;  safety 
protections  would  clearly  Im;  im])roved 
by  ensuring  that  all  facilities  h(!  fully 
s])rinklered  within  a  reasonable  ])eriod 
of  tiiiK!.  rlu!  (Covernment  Accountability 
Office  (OAO)  also  studied  this  issue  and 
issued  a  report  entitled  “Nursing  Home 
Fire  .Safety:  Recent  hdres  Highlight 
Weaknesses  in  Federal  .Standards  and 
Oversight”  ((CA()-04-880.  )uly  18.  2004. 
http://\v\v\v.gao.p,ov/prodncts/0/\O-{)4- 
(idO).  The  (CAO  analyzed  two  long  term 
i;are  facility  finis  in  2003  that  resulted 
in  31  total  resident  deaths.  The  report 
examined  Federal  fire  safety  standards 
and  enforcement  procedures,  as  well  as 
results  from  the  fire  investigations  of 
these  two  incitlents.  The  rejiort 
recommended  that  fire  safety  .standards 
for  un.sj)rinklered  facilities  he 
strengthened  and  cited  sprinkhirs  as  the 
single  most  effective  fire  protection 
feature  for  long  term  care.  Based  on  both 
(CM.S’s  analysis  and  the  (CAO’s  n;port. 
and  under  the  .Sei:retarv'.s  authority  at 
.sections  1819(d)(4)(B)  and  1919(d)(4)(B) 
of  the  Act.  to  issue  regulations  that 
promote  the  health  and  .safety  of  the 
residents  of  long-term  can;  facilities,  we 
finalized  a  re(|uirement  that  all  long 
term  care  facilities  must  be  fully 
s])rinklered  bv  August  13.  2013. 

Based  on  recent  ])ul)bc  comnumts  and 
in])ut.  we  believe  tliat  some  facilities 
will  not  be  able  to  meet  the  Augu.st  2013 
deadline  due  to  the  magnitude  of  the 
enterprise  they  an;  undertaking  (such  as 
large  scale  con.st ruction  of  a 
re])lacement  facility)  combined  with 
recent  financial  and  construction 
con.straints.  We  therefore  jiropose  to 
allow  a  long  term  care  facility  to  apply 


for  a  temporary  deadline  extension  of 
the  siirinkler  system  reiiuirement.  under 
very  limited  circum.stances.  if  they  are 
unable  to  meet  the  deadline.  An 
extension  will  avoid  spending  funds  on 
structures  that  will  he  obsolete  in  the 
near  future.  Our  intent  is  to  establish  a 
rigorous  revi(;w  process  for  all  deadbiu; 
(;xt(;n.sion  reiiuests. 

W(;  are  jiroposing  to  add  a  provision 
at  § 483.79(a)(8)(iii)  that  would  allow 
long  term  care  facilities  the  opportunity 
to  apj)ly  for  a  deadline  extension,  not  to 
exceed  2  years,  if  all  of  the  following 
conditions  ap])ly: 

•  The  facility  is  in  the  process  of 
rejilacing  its  current  building,  or 
undergoing  major  modifications  in  all 
unsprinklered  living  areas  and  that 
ri;(iuire.s  the  movement  of  corridor, 
room,  partition,  or  structural  walls  or 
.sup]jort.s  to  improve  the  living 
conditions  for  residents,  in  addition  to 
the  installation  of  a  sprinkler  system; 

•  'I’he  facility  demon.strates  that  it  has 
made  the  n(;ce.ssarv  financial 
commitments  to  com])lete  the  building 
replacement  or  modification; 

•  The  facility  has  submitted 
construction  or  modification  plans  to 
the  .State  and  local  authorities  that  are 
necessary  for  ajiproval  of  the 
r(;placement  building  or  modification 
prior  to  applying  for  the  deadline 
extension:  and 

•  The  facility  agrees  to  complete 
int(;rim  stejis  to  improve  fin;  safety  of 
llu;  building  while  the  construction  is 
h(;ing  compli;t(;d.  as  determined  bv 
(ATS.  This  could  include  a  fire  watch, 
installation  of  temporary  exits  and 
tem])orary  smoke  detection  sy.stems,  or 
additional  .smoke  detei:tion  sy.stems  in 
the  area  of  construction.  incr(;a.sed  fire 
.safety  inspections,  additional  training 
and  awareness  by  .staff,  and  additional 
fire  drills. 

An  extension  may  he  granted  for  u]) 
to  2  years,  dejjending  on  the  need  and 
particular  circumstances.  We  would 
determine  the  length  of  the  extension 
based  on  the  information  submitted  by 
the  facility. 

Aj)pbcations  for  the  extension  will 
only  be  considered  if  the  delay  in 
nu;eting  the  Augu.st  13,  2013  deadline  is 
due  to  the  plan  for  facility  r(;i)lacement 
or  major  modification,  as  d(;.sf;rib(;d 
above.  A  number  of  facilities,  for 
examph;,  have  had  plans  to  replace  an 
old  structure  with  a  new  r(;placement 
nursing  home,  hut  have  found  that  it  is 
re(]uiring  more  time  to  comj)lete  the 
n(;cessary  arrangements  ami 
construction.  The  nursing  home’s 
residents  will  benefit  from  the  imjiroved 
living  ejivironment  of  the  new  facility, 
and  an  extension  of  the  deadline  could 
avoid  wasting  funds  on  sprinklering  an 
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old  structure  tliat  will  soon  he  rejilaced. 
Similarly,  nursing  home  residents  may 
lumelit  fV{)m  a  nursing  home  that  is 
undertaking  a  major  modification  to 
improve  living  conditions,  such  as 
converting  tvvo-|)erson  or  thre(;-p(!rson 
rooms  to  singh;  occupancy.  If  ther(!  is  a 
(hday  due  to  such  plans,  and  tin; 
construction  is  cost-effective  if  the 
sprinklering  is  done  at  the  sanu;  time  as 
the  major  modification  of  the 
unsprinklered  area,  then  we  would 
consider  an  extension  of  the  deadline 
date.  VVe  are  soliciting  public  comment 
as  to  whether  the  exttmsion  should  he 
limited  to  just  situations  in  which  a 
replacement  facility  is  being 
constructed.  VVe  are  also  soliciting 
public  comment  regarding  these  or  other 
factors  that  may  he  important  when 
determining  whether  to  approve  or  deny 
an  extension  recpiest,  and  when 
determining  the  apjjropriate  length  of 
the  extension  time  period.  However,  it 
is  our  intent  to  fashion  an  extension  that 
is  very  narrowly  defimul.  The  current 
rule  has  provitled  a  five-year 
imj)lementation  ])eriod  designed  to 
ensun;  time  for  planning  and  resource 
mobilization.  We  propo.se  to  add  the 
possibility  of  a  time-limited  extension 
in  order  to  accommodate  plans  for  major 
investments  by  a  nursing  home  in  a 
re])lacement  facility  or  major 
modification  where  the  investment, 
planniiig,  and  construction  time 
involved  may  warrant  a  further 
extension  and  yield  even  better  long 
term  hcmefits  for  residents.  We  also 
propo.se  to  add  a  provision  at 
§483.7()(a)(8)(iv)  that  would  allow  for  a 
renewal  of  the  deadline  extension  for  an 
additional  period,  not  to  exceed  1 
additional  year.  We  propose  that  a 
facility  could  only  apply  for  a  single 
extension  renewal.  The  facility  may  be 
granted  the  additional  extension  if  CMS 
finds  that  there  are  extimuating 
circumstances  beyond  the  control  of  the 
facility  that  will  prevent  the  facility 
from  being  in  compliance  by  the  end  of 
the  first  waiver  period.  An  example  is 
a  situation  where  residents  have  not  yet 
been  able  to  move;  to  a  suh.stantially 
completed  rej)lacement  facility  due  to 
la.st  minute  construction  delays  outside 
the  control  of  the  facility.  Additionally, 
the  facility  would  lx;  recpiired  to  meet 
all  other  conditions  in  |)aragraph 
(a)(8)(iii)  related  to  ai)])lying  for  the 
aj)proval  by  CMS.  submitting  its  plans 
to  the  State  and  local  authorities,  and 
taking  the  ai)])ro])riate  interim  ste]).s  to 
improve  .safety  of  the  building  until  the 
work  is  completed.  We  also  welcome 
comments  on  this  ])roposed  provision. 

ContacA  for  long  form  corn  topics: 
Kri.stin  Shifflett,  410-786-4133. 


F.  Hindi  Health  and  Priinarv  (larc 

\\h)  have  identified  several  priority 
areas  in  the  ColVs  for  CAHs  (42  CFR  part 
48.'!).  the  CfCs  for  both  RlKis  and  FQHCs 
(42  (3’’R  part  45)1).  and  the  payment 
provisions  for  RHCs  (42  CFR  |)art  40.')) 
for  ui)dates  and  revisions.  We  believe! 
that  th(!.se  propo.sed  revisions  may 
eliminate  or  significantly  reduce  burden 
where  CoFs  and  CfCs  are  duplicative, 
unnecessary  and/or  hnrdensome. 

1.  CAH  Provision  of  Services 
(§48.'S.63.'5(a)) 

(lAHs  are  currently  re(|uired  to 
develop  their  ])olicie.s  and  procedures 
with  the  advice  of  a  grouj)  of 
])rofe.ssional  personnel  that  includes  one 
or  more  doctors  of  medicine  or 
osteopathy  and  one  or  more  physician 
assistants,  nur.se  practitioners,  or 
clinical  nur.se  speciali.sts,  if  they  are  on 
staff.  At  least  one  member  of  the 
profe.ssional  group  must  not  h(!  a  staff 
memh(!r.  We  ])ropo.se  to  r(!move  the 
iHupnrement  that  a  CAH  must  develop 
its  patient  care  policies  with  the  advice 
of  a  non-(^AH  staff  meinher  and  in.stead 
are  proposing  to  allow  CAHs  flexibility 
in  their  aj)proach  to  developing  their 
])atienl  can:  ])olicie.s  and  procedunis. 
That  is.  we  ar(!  pro|)osing  that  a  CAH 
will  no  longer  he  re{|nired  to  include  a 
non-staff  member  among  tlu!  grou])  of 
l)rofe.ssional  j)er.sonnel  to  develop  its 
j)atient  care  ])olicie.s.  We  believe  that 
this  ])rovi.sion  is  no  longer  nece.ssarv 
and  that  the  original  rea.sons  (lack  of 
local  resources  and  in-house  exi)ertise) 
for  including  this  reciuirement  have 
been  effectively  addre.ssed.  Also,  based 
on  our  experience  with  CAHs  and  inj)ut 
from  the  provider  community,  we 
believe  it  is  a  cballenge  for  facilities  to 
{X)mply  with  this  requirement.  These 
challenges  include  the  amount  of  time 
it  takes  to  familiarize  the  non-staff 
member  with  the  CAH’s  operations, 
high  turnover  rates  of  the  non-staff 
memlxir,  and,  in  many  c:a.se.s,  the 
expense  of  i)aying  outside  personnel  a 
consultation  fee. 

In  15)5)3,  when  we  finalized  the  rules 
on  the  predece.ssor  to  the  curnmt  CAH 
])rogram.  Essential  Access  Community 
Ho.s])itals  (EACiHs)  and  Rural  Primary 
Care  Hospitals  (RPCHs)  (.'58  FR  30630, 
Mav  26,  15)5)3),  we  declimul  to  expand 
the  i)olicy  ])lanning  reciuirements  at 
§48.'). 63.')  in  a  way  that  would  have  been 
more  prescriptive  and  would  have 
nujuired  additional  sources  of  expertise 
and  objectivity.  At  that  time,  we 
determined  that  it  was  not  necessary  to 
nujuire  the  RPCHs  to  consult  with  rural 
health  networks  or  to  ensure  alignment 
with  their  State’s  rural  health  plan  when 
deciding  which  .services  to  furnish.  In 


res])onding  to  comments  suggesting 
such  coordination,  we  remarked  that 
while  such  coordination  was  desirable, 
no  .statute  actually  mandated  this,  and 
clinics  were  already  free  to  work  out 
such  arrangements  without  regulation. 

Sut)sec|uently,  changes  were  made  to 
the  law  which  resjjomled  exactly  to 
thos(!  conccM'iis.  The  Balanced  Budget 
Act  (BBA)  of  15)5)7  amended  the  Act  at 
Section  1820  (42  II.S.C.  135).'5i-4)  and 
r(!i)lacetl  the  EA(]H/RP(iH  j)rogram  with 
the  Medicare  Rural  Ho.s|)ital  Flexibility 
Program  (MRHF’P).  These  changes 
established  the  ("AH  i)rogram  we  know 
today,  and.  imj)ortantly.  predicated  a 
State’s  eligibility  to  j)articipate  in  the 
j)rogram  on  its  establishment  of  a  State 
rural  health  plan  providing  for  the 
creation  of  one  or  more  rural  health 
networks  in  that  State.  As  .set  forth  in 
the  BBA  of  15)5)7,  codified  at  §  1820(h) 
of  the  Act.  a  State’s  rural  health  plan 
mu.st  promote  regionalization  of  rural 
health  services  and  improved  access  to 
hospital  and  other  health  services  for 
that  State’s  rural  residents.  Moreover,  it 
must  he  developed  in  consultation  with 
the  hosi)ital  association  of  the  State, 
rural  hospitals  located  in  the  State,  and 
the  State  Office  of  Rural  Health. 

The  ])lan  mu.st  also  provide  for  the 
cniation  of  at  least  one  rural  health 
network.  A  rural  health  network  is  an 
organization  consisting  of  at  lea.st  one 
('.AH  and  at  lea.st  one  acute  care 
hos])ital.  the  members  of  which  have 
entered  into  agreements  regarding 
patient  referral  and  transfer,  the 
dev(!lo])ment  and  use  of 
communications  sy.stems.  and  the 
provision  of  emergency  and 
nonemergency  transportation.  In 
addition,  each  CAH  in  a  network  mu.st 
have  an  agreement  for  credentialing  and 
(]uality  assurance  with  at  lea.st  one 
ho.s])ital  that  is  a  member  of  the 
network,  or  with  a  QIO  or  ecjuivalent 
entity,  or  with  another  approjjriate  and 
c|ualified  entity  identified  in  the  rural 
health  care  plan  for  the  State.  Taken 
together,  the  statutory  recpiirements  for 
a  State  rural  lujalth  ])lan  and  (at  lea.st 
one)  rural  network,  the.se  mechanisms 
.set  out  specific  ])roce.s.ses  that  .serve  to 
promote  and  supj)ort  the  sound 
develo])ment  of  a  CAHs'  patient  care 
policies,  such  as  are  reejuired  at 
§  48.').63.‘5.  The  additional  statutory 
framework,  established  in  the  years 
since  these  regulations  were  first  .set 
forth,  })rovides  further  support  for  our 
j)ro])o.sal  to  set  aside  the  regulatory 
recjuirement  that  a  (iAH’s  patient  care 
policies  reepnre  the  in])ut  of  at  lea.st  one 
professional  who  is  not  a  member  of  the 
('.AH’s  staff.  Therefore,  we  propo.se  to 
remove  the  statement  at  the  end  of 
§48.').63.')(a)(2)  that  .states,  “*  *  *  at 
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least  one  ineinber  is  not  a  member  of  the 
C:AH  stall.” 

2.  CAH  and  RH(7FQHC  Physician 
Responsil)ilities  (§{5  48.'>.(j3i(l))(2)  and 
4t)l.«(l))(2)) 

Fxcepl  in  extraordinarv 
circumstances,  a  physician  is  re(]uir(!d 
under  f?§4«.'i.831(h)'(2)  and  4!)1 .8(1))(2) 
to  1h!  pre.sent  in  the  (^AH.  RHC;  or  FQllC; 
for  sufficiimt  periods  of  time,  meaning 
at  a  minimum  at  lea.st  once  in  every  2- 
week  period,  to  provide  medical 
direction,  medical  care  services, 
consultation  and  supervision  of  otlier 
clinical  staff.  The  regulation  further 
re(|uires  a  physician  to  he  availal)le 
througli  telecommunication  for 
consultation,  assistance  with  medical 
emergencies  or  ])atient  referral.  Section 
1881(aa)(2)(B)  of  the  Act  retjuires 
supervision,  guiilance.  and  a  periodic 
physician  review  of  covered  .services 
hirnislied  l)y  physician  assistants  and 
nur.se  ])ractitioners  in  an  R1 K]  or  an 
FQl  1C  hut  it  do(!s  not  j)rescril)e  the 
frcHjuency  of  the  physician  visits  nor 
does  it  recpiire  onsite  supervision. 
.Section  1 82()(t:)(2)(I3)(i v)  of  the  Act 
nHiuires  a  CAH  to  provich;  physician 
oversight  by  a  doctor  of  medicine  (MI)) 
or  a  doctor  of  osteo])athv  (DO)  for 
inpatient  care  that  is  ])rovided  hv  a 
physician  assistant  (PA),  nur.se 
|)ractitiom:r  (NP),  or  clinical  nur.se 
spijcialist  (CNS).  The  .statute  does  not 
nuiuire  the  physician  to  lx;  j)livsically 
pnisent  in  the  liicility  to  provide  the 
nxiuinid  oversiglit. 

.Some  providiii’s  in  extremelv  remote 
areas  or  areas  tliat  have  geogra])hic 
harriers  have  indicated  that  they  find  it 
difficult  to  comply  witli  the  precise* 
biweekly  scdiedule  reciuirement.  Many 
rural  po|)ulations  suffer  from  limited 
acce.ss  to  care  due  to  a  shortage  of  health 
care  professionals,  especially 
physicians.  Oftentimes.  non-])hysician 
practitioners  provide  these  important 
care  services  to  rural  communities  with 
physicians  i)roviding  oversight.  We 
iMilieve  that  .s]3ecifying  a  s])ecific 
tinudrame  for  a  physician  to  visit  the 
facility  does  not  ensure  better  health 
care.  Witli  tlu;  develo|)ment  of 
t(;chnology  that  facilitates 
“telemedicine,”  a  physician  sliould 
have  tlie  flexibility  to  utilize  a  variety  of 
ways  and  timeframes  to  provide  medical 
dinjction,  consultation,  supervision,  and 
medical  care  services,  including  Ixung 
on-.sit(!  at  the  facility.  For  example,  a 
physician  supervising  a  RIK',  or  FQHO 
might  visit  the  facility  more  fnxjuently 
than  l)iw(;ekly  during  peak  .sea.sons  for 
certain  illnesses  and  make  le.ss  frequent 
visits  during  other  times  of  the  year. 

Among  (;AHs  there  is  great  variation 
in  the  siz(!  of  the  populations  they  serve 


and  the  range  and  (!xtent  of  services 
tluiy  offer.  We  do  not  helicive  that  a  oiu;- 
siz(!-fit.s-all  r(!(|uirement  as  found  in  the 
current  regulation  is  a])|)ropriately 
r(!S])onsive  to  this  variation.  In  the  case 
of  very  small  (^AUs  in  frontier  anxis  that 
offer  very  limitcxl  services  and  have 
only  one  physician  on  staff,  tlu; 
rcxiuirement  for  an  onsite  visit  at  lea.st 
every  2  weeks  may  1)(!  unduly 
burdensome.  On  the  other  hand,  for 
(fAI  Is  that  offer  a  wide  range  of  com|)lex 
services,  have  more  than  one  physician 
on  staff,  and  have  busy  emergency 
de])artments  and/or  extensive  outpatient 
services,  a  visit  by  a  physician  onlv 
once  every  2  weeks  could  well  he 
grossly  inadfxjuate.  I3y  eliminating  tlu; 
nxjuired  2-week  visit,  we  believe  (^AHs 
will  have  the  flexibility  to  determine  the 
a])proj)riate  frecjiumcy  of  ])hysician 
visits. 

We  tluucdon;  ])ro])ose  to  nudse  the 
CAH  regulations  at  §  483.831  (h)(2)  and 
the  RHC/FQHC  regulations  at 
(5  491.8(h)(2)  to  eliminate  the 
reciuirement  that  a  physiinan  must  he 
onsite  at  least  once  in  everv  2-we(!k 
])eriod  (exce])t  in  extraordinary 
circumstances)  to  ])rovid(;  nuxlical  care 
.services,  medical  direction,  consultation 
and  sii|)ervision.  ForflAlls,  we  j)ropos(! 
that  a  d(x:tor  of  nuxlicine  or  osteopathy 
would  Ix!  ])resent  for  sufficient  periods 
of  time  to  provide  nuxlical  dinxlion, 
consultation  and  su])(!rvision  for  the 
services  ])rovided  in  the  C;AH,  and  is 
available  through  dinxl  radio  or 
telephone  communication  for 
consultation,  assi.stant:e  with  medical 
emergencies,  or  patient  referral,  luir 
RIKis  and  FQll(3s,  we  propose  that 
])hvsicians  woidd  periodically  review 
the  clinic  or  center’s  ])atient  rec:ords, 
provide  medical  orders,  and  provide 
nuxlical  care  .services  to  the  patients  of 
the  clinic  or  center. 

We  believe  that  proposing  language  to 
remove  these  harriers  will  enhance 
patient  access  to  care  in  rural  and 
ixxuote  anxis.  We  note  that  the  present 
review  requirements  at 
(? 48.3.831  (h)(l)(v)  can  lx;  fulfilhxl  hv  a 
])hysician  working  from  a  remote 
location. 

3.  RHC/FQllC:  Definitions:  Phv.sician 
((?  491.2) 

We  ])ropose  to  expand  the  d(;finition 
of  “jjhysician”  at  0491.2  in  a  way  that 
mirrors  the  definition  of  “phv.sician” 
that  app(;ars  und(;r  the  rules  governing 
payment  and  Medicare  agreements  in 
Fart  403  at  0403.2401(1)).  We  believe 
that  this  change  will  provide  claritv  to 
the  sup])lier  community  with  respect  to 
the  re(]uirements  for  RH(]s  and  FQHCs. 
We  i)ropo.se  to  revise  the  definition  as 
follows;  Physician  means  a  practitioner 


who  me{;ts  the  re()uir(;ments  of  sections 
1881  (r)  and  1881  (aa)(2)(B)  and  (aa)(3)(ll) 
of  the  Act  and  iiu;ludes  (1)  a  doctor  of 
medicine  or  ost(;o])athv  legally 
authoriz(;d  to  ])ractice  medicine  and 
surgery  by  the  .State  in  which  the 
function  is  performed:  and  (2)  within 
limitations  as  to  the  .spec:ific  services 
furnished,  a  (h)ctor  of  dental  surgerv  or 
of  dental  medicine,  a  doctor  of 
optometry,  a  doctor  of  i)odiatrv  or 
surgical  chiro])ody  or  a  chiro])ractor  (see 
section  1881(r)  of  the  Act  for  s))ecific 
limitations). 

4.  Technical  Correction 

We  pro])o.se  to  correct  a  technical 
error  in  the  regulations  by  amending 
(j  491.8(a)(8)  to  conform  to  section 
8213(a)(3)  of  GBRA  ’89  (Pub.  L.  101- 
239)  which  ixxiuires  that  an  NP,  PA.  or 
certified  nurse-midwife  (CNM)  he 
available  to  furnish  patient  care  at  l(;a.st 
30  percent  of  the  time  the  RHC  o])erates. 
We  welcome  public  comments  on  this 
correction  and  on  the  other  changes 
jjroposed  for  rural  health  care  providers 
and  suj)])liers. 

Ciontnets  for  riirnl  health  and  primary 
care  CoP/('fC  issues:  Mary  Collins,  410- 
788-3189;  Sarah  Richardson 
I’ahrendorf,  41 0-788-311 2. 

C.  Solicitation  of  Comment  on  Uedncinp, 
Barriers  to  Seryices  in  Band  liecdth 
Clinics  (BUCs) 

We  are  recpiesting  comment  on 
])otential  changes  we  could  make  to 
regulatory  or  other  re(]uirements  to 
reduce  harriers  to  the  following  .services: 

1.  Telehealth  Services 

RHCs  that  are  located  in  a  rural 
Health  Professional  Shortage  Area 
(HP.SA)  or  in  a  county  oidside  of  a 
Metro])olitan  .Statistical  Area  (MSA)  are 
authorized  by  law  to  h(;  telehealth 
originating  sites  (the  location  of  an 
eligible  Medicare  beneficiary  at  the  time 
tlu;  .serv  ice  being  furnished  via  a 
telecommunications  .system  occurs). 
However.  RHCs  are  not  authorized  to  he 
distant  site  providers  (practitioners 
furnishing  covered  telehealth  services). 
Authorized  distant  site;  ])rovider.s 
include  physicians.  NPs,  PAs,  CNMs, 
clinical  nur.se  specialists  (CN.Ss),  CPs, 
C.SWs,  and  registered  dietitians  or 
nutrition  ])rofe.s.sionals. 

Although  RHC  practitioners  are 
eligible  to  furni.sh  and  hill  for  telehealth 
distant  site  services  when  they  are  not 
working  at  the  RHC.  they  cannot  furnish 
and  hill  for  telehealth  services  as  an 
RHC  practitioner  h(;cause  RHC’.s  are  not 
authorized  distant  site  providers.  Akso, 
these  ])ractitioners  c:annot  hill  Medicare 
Part  13  while  they  are  working  for  a 
Medicare  RHC  since  Medic:are  is  j)aving 
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the  RllC  through  the  Medicare  RHC  cost 
re])ort  an  all-inclusive  rate  per  visit  that 
includes  all  direct  and  indinud  co.sts, 
such  as  the  j)ractitioner’s  services,  s])ace 
to  ])rovide  those  .services,  sii])port  staff 
.services,  related  supplies,  records  costs, 
and  other  servic:es.  To  allow  separate 
Miulicare  Part  B  physician  fee  .schedule 
payment  to  a  ])ractition(;r  while  that 
practitioner  is  working  for  the  Rll(] 
would  result  in  du])licate  Medicare 
payment  for  the  telehealth  service:  once 
through  the  Medicare  RlKl  cost  r(!])ort 
and  again  through  the  M(!dicar(i  Part  B 
physician  fee  .schedule  ])ayment. 

We  are  interested  in  exjdoring  ways  to 
allow  R1 1(]  practitioners  to  furnish 
distant  site  telehealth  services  in  a  way 
that  will  not  result  in  duplicate 
])ayment,  espcicially  for  services  such  as 
mental  health  services,  which  are 
particularly  limited  in  rural  areas. 
Therefoni,  we  are  recpiesting  comments 
on  potential  changes  we  could  make  to 
Medicare  Provider  Reimhursement 
Princijdes  contained  in  Health 
Insurance;  Manual  1.5-1,  Medicare  RHC 
cost  rejiort/instructions  contained  in 
Ihndth  Insurance  Manual  1.5-2,  and 
other  Medicare  ])olicies  that  would 
allow  RHCs  to  furnish  telehealth 
services,  (iomimmters  should  address 
how  any  suggestions  for  changes  or 
(!Xce})tions  woidd  prevtmt  dn])licate 
payment — that  is,  ensure  Medicare  is 
not  ])aying  for  the  same  costs  to  the  RHC 
on  the  basis  of  allowable  co.st  and  the 
])hysician  fee  schedule  under  the 
telehealth  benefit.  We  are  ])articnlarly 
interested  in  comments  that  address 
the.se  concerns  without  adding  undue 
additional  cost  rejjorting  and 
comj)liance  burdens  on  RHCs  to  “carve 
out”  or  sejjarate  tho.se  co.sts  that  would 
otherwise  he  paid  under  the  RflC 
benefit  when  Medicare  is  making 
physician  fee  si:hedule  payments.  Civen 
the  interest  in  encouraging  the  provision 
of  mental  health  services  in  rural  areas, 
we  are  interested  in  comments 
addressing  whether  changes  .should 
apply  to  all  services  that  could 
pt)tentially  he  jirovided  through 
telehealth  or  only  specific  services  such 
as  mental  health.  If  commenters  believe 
these  changes  should  only  a])plv  to 
s])ecific  services,  we  are  interested  in 
which  services  should  he  subject  to 
these  .s])ecial  rules  and  a  policy 
jn.stification  for  why  these  services  are 
different  than  other  services  that  could 
potentially  he  subject  to  special 
commingling  rules. 

2.  Ho.s])ice  .Services 

The  hosj)ice  statute  (.section  18(il(dd) 
of  the  Act)  authorizes  jihysicians  and 
Niks  to  he  attending  physicians  for 
Medicare  beneficiaries  that  elect  the 


Medicare  hospice  benefit.  RHCs  are  not 
statutorily  authorized  to  he  hospice 
providers,  and  can  only  treat  hospice 
beneficiaries  for  medical  comlitions  not 
related  to  their  terminal  illness. 

In  some  rural  ar(!a.s,  the  RH(]  may  Ik; 
tlu;  only  .sourc(;  of  health  care  in  the 
community,  and  then;  may  he  no  other 
])roviders  available  during  RHC  hours  to 
provide;  .services  that  are  r(;lat(;d  to  a 
l)eneficiarv’s  terminal  illness.  While 
RHC;  j)ractitioner.s  an;  eligible  to  furnish 
and  hill  for  hospice  services  when  they 
are  not  working  at  the  RHC.  they  cannot 
furnish  and  hill  for  hospice  services  as 
an  RHC  |)ractilioner  hecan.se  RHCs  are 
not  authorized  to  be  attending 
])hvsic;ians  for  hospie;e.  Also,  the.se 
])rat;titioner.s  cannot  hill  Medicare  l^art  B 
while  they  are  working  for  a  Medicare 
RHCi  since  Medicare  is  paying  the  RHC 
through  the  Medicare  RHC  co.st  report 
an  all-inclusive  rate  per  visit  that 
includes  all  direct  and  indirect  co.sts. 
such  as  tlu;  ])ractitioner’.s  services,  .sj)ace 
to  ])rovide  those  services,  sn])])ort  staff 
services,  related  supplies,  records  costs, 
and  other  .servic(;s.  To  allow  separate 
Medicare  Part  B  physician  fee  .schedule 
payment  to  a  ])ractitioner  while  that 
])ractitioner  is  working  for  the  RHC 
would  result  in  dnj)licate  Medicare 
payment  for  the  hos))ice  service;  once; 
through  tlu;  M(;dicare  RHC  co.st  r(;port 
and  again  through  the  Medicare  Part  B 
j)hvsician  fee  sch(;dule  payment. 

We  are  interested  in  exploring  ways  to 
allow  RH(i  practitioners  to  furnish 
hos])ice  servic{;s  in  a  way  that  will  not 
result  in  dn|)licate  payment,  esp(;ciallv 
in  ar(;a.s  with  limited  hospice;  i)re)viele;rs. 
Therefeu'e;,  we  are;  re;e]iu;.sting  e:e)nmu;nts 
e)n  pe)te;ntial  e;hange;.s  we  ce)nlel  make  te; 
Meelie:are  Preevieler  Reimhur.sement 
Prine;ipk;.s  e:ontaineel  in  Health 
Insurance  Manual  1.5-1,  Me;elie:are  RHC 
e:e)st  re;]ie)rt/instrne:tie)ns  e:e)ntaineel  in 
He;alth  Insurane;e  Manual  15-2,  anel 
either  Meelie:are;  |)e)lie;ie;.s  that  weudd 
alleiw  RHCs  tei  furnish  he).spie:e  .servie:e;s. 
Ce)mnu;nte;r.s  slundel  aelelre;.ss  heiw  anv 
sngge.stions  feir  e:hange;.s  eir  e;xe:e;]itions 
wendel  jirevent  eluplie;ate  jiavmeint — that 
is,  ensure  Me;elie:are;  is  neit  jiaying  feir  the; 
same  e:e)sts  to  the;  RHC  on  the  basis  eif 
alleiwahle  e;e).st  anel  the  phy.sie:ian  fee; 
.se:he;elule;  uneler  the  he).s]ne:e;  benefit.  We 
are;  partie:idarly  inte;re;ste;el  in  e;e)nmu;nts 
that  aelelre.ss  the;.se;  e:e)ne:erns  without 
aeleling  unelue;  aelelitiemal  e;e)st  re;pe)rting 
anel  e:e)mpliane:e;  hurelens  em  RlK^s  to 
“e;arve;  euit"  eir  sejiarate  theise;  e;e).st.s  that 
weudel  eitherwise;  he;  jiaiel  unele;r  the;  RHC 
hene;fit  when  Me;elie;are;  is  making 
heisjiice  jiayments. 

3.  Heune;  He;alth  .Se;rvice;,s 

RH(]s  that  are;  le)e:iite;el  in  an  are;a  in 
whie:h  there  exists  a  shortage  of  hemu; 


he;alth  age;ncie;.s  are;  autheirizeel  tei 
preiviele  nursing  e;are  furni.she;el  by  a 
re;gi,ste;re;el  nurse  eir  a  lie;e;n.se;el  |)rae:tie:al 
nurse;  te)  a  heuneheiunel  inelivielual.  The; 
e:are  must  he;  pre)viele;el  uneler  a  written 
tre;atnu;nt  plan  that  is  e;.stal)li.she;el  anel 
|)e;rie)elie:allv  re;vie;we;el  hv  a  |)hvsie:ian, 

NP.  eirPA." 

De;.spite;  the;  autheirity  feir  RHCks  te) 
])re)viele  heune;  health  .servie;e;s,  there;  are; 
relatively  few  RHC.s  that  proviele  this 
.servie;e;.  We  are;  .se;e;king  elata  anel 
e:e)mments  em  (a)  The  iu;eel  tor  home 
health  se;rvie;es  in  e:e)mmimitie.s  serveel 
by  RIKts;  (h)  harriers  te)  preivieling  lhe;.se 
.ser\’ie:e;.s.  (e:)  elata  regareling  anv 
eliffie:idtie;s  l)e;nefie:iarie;s  face  in 
ace;e;.s.sing  heune;  health  .se;rvie;e;.s  in  those 
e:e)mmunities  eu' any  shortages  in  heune 
health  age;ne:ie;.s:  anel  (el)  peissihle 
.strategies  to  reeluce  eir  eliminate  the; 
ielentifie;el  harrie;rs  that  e:e)mplv  with  euir 
k;gi.slative  autheirity  anel  the;  ne;e;el  feir 
aehninistrative  ace:e)untal)ilitv. 

4.  (ltlu;r  .Se;rvie:e;.s 

We;  we;k:e)me;  e:e)mme;nt.s  em  e)the;r 
.se;rvie;e;.s  that  RHCs  weudel  like;  to 
])re)viek;  hot  are;  neit  able  te)  ek)  se).  Pk;ase; 
inediuk;  an  explanatiein  eif  why  the; 
.se;rvie;e;  is  ne;e;ek;el,  the  harriers  te) 
])re)vieling  the;  seirvie.e.  anel  peissihk; 
seilntieins  that  e;e)mplv  with  einr 
k;gislative  autheirity  anel  the  ne;e;el  for 
aelministrative  ae;e:e)nntal)ilitv. 

(jontdct  for  lUiC  (Jonunonts:  (ieirinne 
Axe;lre)el,  (410)  78()-.5()20. 

//.  (Clinical  I Aihorat on'  Improvement 
Amendments  of  ItJfifi  (CAAAj 

On  {)e:te)l)e;r  31,  1988,  Ce)ngre;s.s 
e;nacte;el  the;  (3inie;al  Laheirateiry 
Impreivement  Ame;nehnent.s  of  1988 
(CLIA),  Public  Law  100-578.  The 
l)ur|)e).se  eif  CLIA  is  te)  proviele  epiality 
.standarels  for  laboratory  testing  to 
e;nsure;  the  ae;e;urae;y  anel  reliability  e)f 
lal)e)ratorv  test  re;.sults  for  all  Amerie;an.s. 
Unele;r  the  authe)rity  of  42  U..S.C.  2()3a(f), 
the;  .Se;e:re;tarv  issueel  re;gulatie)ns 
impk;menting  CLIA  on  February  28. 

1992  at  42  CFR  part  493  (57  FR'7002). 
The  re;gulatie)ns  s])e;e:ifv  the  .stanelarels 
anel  .spee:ifie:  e:e)nelitie)ns  that  mu.st  he;  met 
to  ae:hie;ve;  anel  maintain  CLIA 
e:e;rtifie:atie)n.  CLIA  e;e;rtifie;atie)n  is 
re;eiiure;el  fe)r  all  lal)e)rate)rie;.s,  ine:huling 
hut  ne)t  limiteel  te;  thee.se;  that  partie:ij)ate; 
in  Me;elie:are;  anel  Meelie:aiel,  whie;h  test 
human  .spe;e:ime;ns  fer  the;  purpee.se;  of 
pre)vieling  informatie)!)  for  the  eliagneesis. 
pre;ve;ntie)n,  or  tre;atme;nt  e)f  any  eli.se;a.se; 
e)r  impairment,  eu’  the  a.ssessment  e)f 
health,  e)f  human  beings. 

'rhe  re;gulatie)ns  alse)  re;e]uire; 
lal)e)ratorie.s  e:e)nelue;ting  me)ek;rate;  or 
high-e:e)mj)k;xity  te;sting  to  enre)ll  in  an 
aj)pre)ve;el  pre)fie:iene:y  testing  (PT) 
pre)gram  that  ceevers  all  e)f  the  .spe;cialtie;.s 
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and  sub-specialties  for  which  the 
laboratory  .setiks  certification.  There  are 
curnuitly  22t).81.')  (d.lA  certified 
laboratories.  Of  these  laboratories. 

8.‘j.084  are  reijnired  to  enroll  in  an  HHS- 
approved  PT  program  and  are  subject  to 
all  PT  Hignlations. 

(’.ongress  emphasized  the  importance 
of  PT  when  it  draftiul  the  (',1.1  A 
legislation.  For  example,  the  (Committee 
on  linergy  and  ('.ommerce  report  from 
Sj^pt.  0.  1088  (lOOth  Oongniss  2nd 
Session.  House  of  Repre.sentatives. 

Report  l()()-8‘Ht.  ])age  l.'i.  Identified 
Problems  and  (.oncerns)  notiul  that 
“The  Oommittee's  investigation  focused 
|)articnlarly  on  proficiency  testing 
Ixicause  it  is  considered  one  of  the  best 
measures  of  laboratory  performance.  It 
is  arguahlv  the  most  important  measure, 
since  it  reviews  actual  te.st  results  rather 
than  merely  gauging  the  jiotential  for 
good  results."  The  Committee  surmised 
that,  left  to  their  own  devices,  some 
laboratories  would  he  inclined  to  treat 
PT  .samples  differentlv  than  their  ])atient 
.specimens,  as  they  would  know  that  the 
laboratory  would  hi;  judged  on  its 
p(!riormance.  For  example,  such 
laboratories  might  he  expectiid  to 
perform  rejieated  tests  on  the  PT 
.sam|)le.  usi;  more  highlv  (pialified 
jxirsonnel  than  are  routinelv  used  for 
such  testing,  or  siaid  the  .samples  out  to 
another  lahoratorv  foranaivsis.  As  such 
jiractices  would  undermine  the  purpose 
of  PT.  the  C;ommittee  noted  that  the 
(d.lA  statute  was  drafted  to  bar 
laboratories  from  such  practiciis.  and  to 
impo.se  significant  jienalties  on  those 
who  elected  to  violate  tho.se  bars 
(H.R.Rep.  No.  1()()-8‘)9.  lOOth  Congress. 
2(1  S(!ssion.  at  16  and  24.  1988 
D.S.C.C.A.N.  .1828). 

We  jiropo.se  to  make  a  number  of 
clarifications  and  chang(;s  to  the 
rtigulations  governing  PT  under  CLIA. 

PT  is  a  valuable  tool  the  laboratory  can 
use  to  verify  the  accuracy  and  reliability 
of  its  t(;sting.  During  PT.  an  HHS- 
approved  PT  jirogram  sends  .samjiles  to 
Ixi  t(;sted  by  a  lahoratorv  on  a  scheduled 
basis.  Aft(!r  testing  the  PT  samjiles.  the 
laboratory  njports  its  results  hack  to  the 
PT  program  for  scoring.  Review  and 
analysis  of  PT  rej)orts  by  the  lahoratorv 
dir(!ctor  will  alert  the  director  to  areas 
of  tcjsting  that  are  not  ptn  forming  as 
(;x])ected  and  may  also  indicate  subtle 
.shifts  or  trends  that,  over  time,  could 
affect  |)atient  r(;sults.  As  there  is  no  on¬ 
site,  external  jiroctor  for  PT  testing  in  a 
laboratory,  the  t(;.sting  reli(;s  in  large  jiart 
on  an  honor  system.  The  PT  jirogram 
places  lujavv  reliance  on  each  lahoratorv 
and  laboratory  director  to  s(;lf-i)olice 
their  analysis  of  I^T  .samphis  to  (msure 
that  the  testing  is  performed  in 
accordance  with  the  CLIA  requireimnits. 


For  (!ach  PT  event,  lahoratori(!S  are 
nupiired  to  att(!st  that  PT  .samphjs  are 
tested  in  the  .same  manner  as  patient 
specimens  are  testcul.  P  I'  samples  are  to 
Ih;  as.se.ssed  by  int(!grating  them  into  the 
laboratory’s  routine  patient  workload, 
and  the  t(!sting  itself  is  to  lx;  conducted 
by  the  ptnsonnel  who  routinely  perform 
such  testing,  using  the  lahoratorv's 
routine  nuithods.  The  lahoratorv  is 
barred  from  engaging  in  inter-laboratory 
communication  pertaining  to  r(;sult.s 
prior  to  the  PT  program's  (ivent  cut-off 
date  and  must  not  send  the  PT  samples 
or  any  portion  of  the  PT  samphis  to 
another  laboratory  for  testing,  even  if  it 
would  send  a  patient  specimen  to 
another  lahonttory  for  reflex  or 
confirmalory  testing. 

By  “reflex  testing"  we  mean 
confirmatory  or  additional  laboratory 
testing  that  is  automatically  nxpie.sted 
by  a  laboratory  under  its  standard 
o])erating  jirocedures  for  jiatient 
spcicimens  whcm  the  laboratory's 
findings  indicate  te.st  re.sults  that  are 
abnormal,  are  outside  a  predetermined 
range,  or  nnuit  other  pre-tistablished 
criteria  for  additional  testing.  For 
patient  specimen  t(!.sting,  reflex  t(;sting 
may  b(!  higitimately  perfornKul  bv  the 
same  laboratory  that  performed  the 
initial  t{!.sting  or  may  be  performed  by 
referral  of  the  patient  spcicimen  for 
testing  at  a  laboratory  operating  under  a 
different  C,LL\  ccatificate.  l-’or  PT.  refi(!x 
tcisting  is  |)rohibit(!d  unless  it  is 
|)erfornu!d  by  the  same  laboratory  that 
perforimul  the  initial  t(!.sting.  is  included 
in  its  standard  opcaating  procialure.  and 
the  Hisults  are  report tal  as  jiart  of  the 
proficiency  testing  program. 

By  “confirmatory  testing",  we  imaui 
t(;sting  performed  by  a  .second  analvtical 
jirocedure  that  could  be  u.sed  to 
substantiate  or  bring  into  (puistion  the 
result  of  an  initial  lahoratorv  test.  For 
patient  specimen  testing,  confirmatorv 
testing  may  higitimately  be;  performed 
by  the  same  laboratory  that  jjerforms  the 
initial  t(;.st  or  by  a  .scjcond  lahoratorv 
o|)erating  under  a  different  CLIA 
certificate  than  the  laboratory 
jierforming  the  initial  testing.  For  PT. 
confirmatory  testing  is  prohibited  unless 
it  is  p(;rformed  by  the  same  lahoratorv 
that  performed  the  initial  test,  is 
included  in  its  standard  openating 
procedure,  and  the  re.sults  are  reported 
as  part  of  the  proficiency  t(!sting 
program. 

Any  laboratory  that  we  determine 
intentionally  referred  its  PT  .samphis  to 
another  laboratory  for  analysis  mav  have 
its  c(!rtification  revoked  for  at  lea.st  one 
y(!ar.  The  phrase  “intentionallv 
referred"  has  not  Immui  defined  bv  the 
statute  or  rcigulations.  but  we  have 
consi.stently  interjinited  this  phrase 


from  the  onset  of  the  program  to  mean 
gemnal  intcait,  as  in  intention  to  act. 
Wheth(;r  or  not  acts  are  authorized  or 
ev(!n  known  by  the  laboratory's 
management,  a  laboratory  is  r(;.spon.sible 
for  the  acts  of  its  employeiis.  Among 
other  things.  laboratori(!.s  need  to  have 
jji'ocedures  in  place  and  train  employ(!es 
on  tho.se  jirocedures  to  prevent  staff 
from  forwarding  I’T  .sanqiles  to  otlua’ 
laboratories  even  in  instances  in  which 
they  would  normally  forward  a  ])atient 
.s])ecimen  for  reflex  or  confirmatorv 
te.st  ing. 

PT  samphis  are  not  to  lx;  referred  to 
another  lahoratorv  under  anv 
circumstances.  However.  (Uisjiite  the 
issuance  of  considerable  guidance  and 
the  near  univer.sal  inclusion  of 
instructions  in  laboratory  ojiiirations 
manuals,  there  continue  to  be  ca.si;.s 
wh(!re  PT  samples  an;  forwarded  to 
another  lahoratorv  for  analysis. 
Laboratory  staff  are  either  not  being 
made  aware  that  the  prohibition  a])pli(;s 
(;ven  in  instanc(;.s  where  they  would 
normally  forward  a  ])atient  sjiecimen  for 
additional  t(;.sting,  or,  due  to  failur(;.s  in 
training  or  the  clarity  of  lahoratorv 
ojierating  manuals,  they  fail  to  abide  bv 
the  laboratory's  written  policies 
prohibiting  the  referral  of  PT  samples  to 
another  lahoratorv. 

For  (;xample.  some  laboratori(;.s  have 
indicated  that  th(;y  have  been  confused 
by  the  r(;(]uirement  at  ^493.801(1))  that 
laboratori(;.s  treat  PT  samples  in  the 
.same  manner  as  ])atient  .s|)(;cimen.s.  If 
their  standard  operating  procedure  is  for 
.some  typ(;s  of  ])atient  specimens  to  be 
sent  to  another  laboratory  for  reflex  or 
confirmatory  l(;.sting.  they  have 
(;rroneou.sly  believed  that  there  would 
be  a  basis  for  also  r(;feiTing  a  PT  samph;. 
They  have  strenuously  argued  that  their 
mistaken  interpr{;tation  was  innocent, 
and  that  we  should  find  an  improper, 
but  not  intentional,  referral  of  a  PT 
.sample  in  tho.se  instances. 

We  disagr(;e  with  any  assertions  that 
such  refe'rrals  are  “imjjrojier"  but  not 
“intentional”  under  our  longstanding 
interpr(;tation  of  “intentional".  As  noted 
above,  we  have  consi.stently  interjireted 
“intentional”  to  mean  general  int(;nt,  as 
in  intention  to  act,  and  (;xpansive  case 
law  has  .su|)])orted  this  interpretation. 
That  said,  we  recognize  that,  in  cas(;.s  of 
a  PT  referral  involving  r(;flex  or 
confirmatory  t(;,sting  under  standard 
ojierating  procedur(;s.  the  r(;vocation  of 
a  (ILIA  certificate,  combined  with  the 
resulting  ])otential  prohibition  on  the 
owner  and  operator  to  own  or  operate  a 
laboratory  for  2  years,  may  create  access 
i.ssu(;.s  for  pati(;nt.s  in  need  of  laboratory 
.serviccis.  We  also  note  that  laboratory 
te.st  ing  jirotocols  have  changed  over 
time  and  nrflex  or  confirmatory  testing 
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has  l)(!(:ome  more  prevalent,  resulting  in 
an  inc:r(;ase(l  risk  of  P  T  nderral. 

VVe  are  mindful  that  all  healthcare 
l)(!neficiaries  (le])end  on  a  functioning 
I’T  ])rograin  conducted  in  accordance 
with  the  regulations  and  statute  to 
ensure  that  laboratories  provide 
ac;cnrate  and  reliable  test  results; 
however,  we  rec:ognizi!  that  lunnan  error 
can  and  does  occur,  f'or  these  rcnisons. 
we  believe  it  would  he  approjjriate  to 
afford  an  infre(|uent  and  narrowly 
crafted  carve-ont  from  the  long-standing 
interpretation  of  “intentional’'  to  allow 
for  the  imposition  of  alternative 
.sanctions  when  there  is  a  single 
instance  of  PT  referral  related  to  reflex 
or  confirmatory  testing.  Laboratories 
would  still  he  obligated  to  provide  staff 
with  clear  standard  operating 
procedures  and  effective  training  for  all 
current  and  newly  hired  employees,  and 
must  en.snre  continued  comj)liance  with 
those  procedures  to  prevent  P3'  referral. 
Repeat  referrals,  even  if  related  to  reflex 
or  confirmatory  testing,  would  he 
considered  "intentional”  and  may  h(! 
subject  to  the  .sanctions  of  revocation 
and  ban  against  the  owner  and  operator. 
A  PT  referral  is  a  prohibited  act  and  will 
always  involve  consecjiiences. 

In  addition  to  the  already  extensive 
campaign  to  highlight  the  l)ar  on  P'l' 
referrals,  we  hav(!  considered  what  more 
we  coidd  po.ssiblv  do  to  further  ensure 
laboratory  awarene.ss  of  this  prohibition. 
We  believe  it  would  b(;  a])propriate  to 
insert,  into  that  part  of  the  regidation 
that  di.scusses  the  treatment  of  PT 
.sam])les  in  the  same  manner  as  the 
laboratory  would  treat  a  patient 
specimen,  a  cross  reference  reminding 
laboratories  that  such  treatment  must 
not  include  referral  of  a  PT  sample  to 
another  laboratory. 

We  therefore  })ropose  to  make  two 
changes  to  the  CLIA  regulations  relevant 
to  PT  referral.  'Fhe  first  would  be  to  add 
a  .statement  to  §493.801(1))  to  explicitly 
note  that  the  requirement  to  treat  PT 
sam])les  in  the  same  manner  as  patient 
specimens  does  not  mean  that  it  is 
acceptable  to  refer  PT  samples  to 
another  laboratory  for  testing  even  if 
that  is  the  standard  operating  ])rocednre 
for  patient  specimens.  This  means  that 
in  instances  where  the  laboratorv’s 
patient  testing  standard  operating 
procedures  would  normally  recpiire 
rellex  or  confirmatory  testing  at  another 
laboratory,  the  laboratory  should  treat 
the  P'r  samj)le  as  they  would  a  ])atient 
specimen  up  until  the  point  they  would 
typically  refer  a  ])atient  s])ecimen  to  a 
.second  laboratorv  for  any  form  of 
further  te.sting.  A  PT  sample  must  never 
he  sent  to  another  laboratory  under  any 
circumstances. 


'file  second  ])ro])o.sed  change  would 
be  to  carve  out  a  narrow  exception  in 
onr  long.standing  interpretation  of  what 
constitutes  an  “intentional”  referral.  We 
note,  however,  that  for  all  other 
instances  in  which  a  PT  sample  is 
referred,  the  standard  for  “intentional” 
would  continue  to  be  a  general  intent  to 
act — that  is,  to  .send  a  PT  sample  to 
another  laboratory  for  analysis.  For  the 
narrow  exception  to  this  general  rule, 
we  ])ro|)o.se  that  when  CMS  determines 
that  a  PT  .sami)le  was  referred  to  another 
laboratorv  for  analysis,  but  the 
recpiested  testing  was  limited  to  reflex 
or  confirmatory  te.sting,  then  we  would 
consider  the  referral  to  be  impro])er  and 
subject  to  alternative  sanctions  in 
accordance  with  §  493.1 8()4(c),  but  not 
intentional,  provided  that,  if  the 
s])ecimen  were  a  ])atient  .s])ecimen,  the 
referral  would  have  been  in  full 
c:onformance  with  written,  legally 
accurate,  and  adecpiate  standard 
operating  procedures  for  the  laboratorv's 
te.sting  of  patient  sj)ecimen.s.  and  the  PT 
referral  is  not  a  repeat  P'l’  referral. 
Alternative  sanctions  may  include  any 
combination  of  civil  money  ])enalties, 
directed  plan  of  correction  (such  as 
recpured  remedial  training  of  .stafll, 
temporary  suspension  of  Medicare  or 
Medicaid  payments,  or  other  sanctions 
specified  in  accordance  with  regulation. 

By  “full  c:onformance”  with  the 
laboratory’s  written,  legally  accurate 
and  adecpiate  standard  operating 
jirocedures  we  mean  that  the  procedures 
adequately  describe  what  is  to  be  done, 
and  that  what  is  to  be  done  is  in 
conformance  with  applicable  laws  (such 
as  the  ban  on  referring  P  I’  samjiles  to 
another  laboratory  for  analysis). 
Furthermore,  we  mean  that  the  referral 
policy  does  not  afford  any  discretion  to 
staff  as  to  whether  a  jiatient  specimen 
would  be  forwarded  or  not.  For 
example,  standard  operating  procedures 
do  not  allow  for  selectivity  on  the  part 
of  the  laboratory  staff.  Rather,  they 
recpiire  the  a])plication  of  pre- 
e.stablished  criteria  that  result  in  a 
mandate  to  forward  a  jiatient  specimen 
to  another  laboratory  for  further 
analysis.  For  exanq)le,  if  standard 
laboratorv  j)rotocol.s  dictate  that  all 
specimens  showing  HIV-positive  te.st 
results  be  .sent  to  a  second  laboratorv  for 
confirmatory  testing,  but  we  find  that 
the  individual  referred  only  1  of  the  2 
jiositive  HIV  PT  samjiles.  we  would 
consider  the  referral  to  be  not  in 
conformance  with  the  laboratory’s  own 
standard  o])erating  ])rocedure.  In  this 
instance,  the  laboratory  may  be  subject 
to  the  sanctions  of  revocation  and  ban 
again.st  the  owner  and  oj)erator  as 
o])j)o.sed  to  alternative  sanctions. 


By  ])roviding  that  the  referral  is  not  a 
repeat  P'F  referral,  we  mean  that  there 
has  not  been  an  instance  of  identified 
P'r  referral  in  the  two  survey  cycles 
prior  to  the  time  of  the  PT  referral  in 
(piestion.  'I’wo  snrv'ey  cycles  generally 
ecpiates  to  a  four-year  j)eriod  on  average, 
'fins  is  not  a  precise  calendar  time 
period  but  is  carefully  recorded  as  a 
matter  of  actual  and  documented  survey 
event  dates.  Both  CMS  and  accrerliting 
organizations  perform  initial  surveys  at 
lea.st  3  months  but  no  later  than  12 
months  from  the  effective  date  of  CLIA 
certification.  Subsequent  routine 
recertification  surveys  are  i)erformed 
biennially.  A  survey  cycle  means  the 
time  between  an  initial  survey  and 
recertification  survey  or  the  time 
between  a  recertification  survey  and  the 
next  recertification  survey,  an(l  is 
approximately  two  years.  'I’he  time 
interv  al  from  the  effective  date  of  the 
CLIA  certificate  until  the  initial 
certification  is  akso  included  as  part  of 
the  initial  certification  survey  cycle. 
Complaint  and  validation  surveys  are 
performed  on  a  non-rontine  basis,  and 
are  considered  to  be  .se])arate  from 
survey  cycles  for  the  ])nr])o.se  of 
determining  the  timeframe  for  two 
survey  cycles. 

In  other  words,  a  referral  would  not 
be  considered  “intentional”  if  the  (]MS 
inve.stigation  reveals  P'l'  samples  were 
.sent  to  another  laboratorv  for  reflex  or 
confirmatory  te.sting,  it  is  not  a  repeat 
P'r  referral,  and  it  occurred  while  acting 
in  full  conformam;e  with  the 
laboratory’s  written,  legally  accurate 
and  adecpiate  .standard  ojierating 
procedure  as  outlined  in  this  jireamble. 
'I’he  key  to  this  carve-out  is  the 
expectation  that  laboratories  will  en.snre 
that  improjier  referrals  are  addressed 
and  eliminated,  or  we  will  find  that 
future  referrals  are  intentional.  'I'he 
carve-out  is  meant  to  be  a  one-time 
exception  to  a  finding  of  an  intentional 
referral  by  virtue  of  a  general  intent  to 
forward  a  P'F  sample  to  another 
laboratory.  Upon  learning  that  the 
laboratory’s  training  materials,  training, 
or  staff  capabilities  are  inadecpiate  to 
ensure  conijiliance  with  the  P'F  referral 
recpiirements,  we  expect  the  laboratory 
to  correct  the  problems,  and  will  treat 
subsecpient  referrals  as  “intentional”  in 
keeping  with  onr  longstanding 
l)ractices.  VVe  believe  that  it  is 
rea.sonahle  to  ex])ect  laboratories  to 
maintain  a  heightened  vigilance  for  this 
time-frame  to  en.snre  that  they  do  not 
have  any  rej)eated  difficulties.  We 
welcome  public  comments  on  these 
|)ropo.sed  cdianges. 

Furthermore,  we  note  that  the 
“Taking  Essential  Steps  for  'Festing  Act 
of  2012”  (Pub.  L.  112-202),  enacted  on 
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niM;(anl)(!r  4.  2012.  aiiKMids  .section  3.'i3 
of  the  Public  Health  Service  Act  to 
])rovide  tlie  Secretary  with  tlie 
discretion  to  snb.stitnte  intermediate 
.sanctions  in  lien  of  the  2-year 
prohibition  on  the  owner  and  operator 
when  a  C.IJA  certificate  is  revoked  due 
to  intentional  P'l'  nderral.  and  to 
consider  imposing  alternative  .sanctions 
in  lieu  of  revocation  in  such  cases  as 
well.  We  generally  intend  to  muha  take 
further  rule-making  to  im|)l(anent  the 
Taking  Fssential  Steps  for  Testing  Act  of 
2012.  and  invit(!  comment  on  such 
action.  In  the  imjantiim;.  since  we  an; 
alniadv  projjosing  changes  in  this  rule 
to  S  403.801.  we  are  proj)o.sing  at  this 
time  to  change  the  "wiH''  to  “may”  in 
the  .second  sentence  of  ^403.801  (h)(4)  to 
ensure  that  this  section  is  in  compliance 
with  the  Taking  Essential  Stejjs  for 
Testing  Act  of  2012. 

(.'on tart  for  (.'LI A  issiios:  Melissa 
Singer.  (410)  788-03().''i. 

III.  Connection  of  Information 
Recpiirenients 

This  j)roposed  rule  does  not  impose 
any  new  information  collecti{)n. 
recordkeeping  or  third-party  disclosure 
naininanents.  However,  this  ])roi)osed 
rule  would  create  certain  savings  related 
to  information  colhulion.  recordkcieping 
or  third-|)arty  disclosure  requirements. 
While  we  detail  all  of  the  estimated 
.savings  of  this  propo.sed  rule  in  the 
r(!gnlatory  impact  analvsis.  tin; 
following  paragraj)h  ])rovid(;s  a  brief 
summary  of  tin;  estimated  savings 
associated  with  the  information 
collection  recpiest  (1(3^)  approved  under 
OMB  ct)ntrol  nnmher  ()‘)38-l()(i9. 

This  proposed  rule  would  reduce  the 
rejjorting  nupurements  for  transplant 
centers  and  organ  procurcnnent 
organizations.  As  stated  later  in  the 
regulatory  impact  analvsis.  we  are 
proposing  to  eliminate  the  reporting 
nuiuirement  at  42  (IFR  482.74(a)(2).  The 
re(|uirement  is  redundant  as  it  is  a 
duplication  of  data  snhmi.ssion  under 
the  Pajjerwork  Rculnction  Act.  The  saiiK! 
information  is  currentlv  being  cf)ll(!cted 


by  the  Health  Services  and  Resourctis 
Administration  (URSA).  After  the 
recpusite  notice  and  comment  periods, 
we  will  submit  a  rcivision  of  the; 
currentlv  ai)])roved  KIR  for  OMB  r(!view 
and  ajjproval. 

IV.  Response  to  (iommenis 

Becan.se  of  the  large;  nnmher  e)f  iJuhlic 
comments  we  normally  receive  on 
Federal  Register  documents,  we  are  not 
able  to  acknowl(;dge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we;  re;e:e;ive;  by  the;  elate;  ami 
time;  spe;e;ifieel  in  the;  DATES  .se;e:tie)n  e)f 
this  preamble,  anel,  when  we  pre)e:e;e;el 
with  a  .suhse;e]ue;nt  eie)e:nme;nt,  we;  will 
re;.spe)nel  te)  the;  ceemments  in  the 
preamble  te;  that  deK:nme;nt. 

V.  Regulatory  Impact  Analysis 

We;  have;  e;xamine;el  the  imj)ae:t.s  e)f  this 
rule  as  re;e]nire;el  by  Exeeaitive  Oreler 
128(i(>  on  Re;gulate)ry  Planning  anel 
Review  (Sejetemher  30,  1003).  Exeeaitive; 
()rele;r  13.'ili3  em  Improving  Re;gnlation 
anel  Reegnlateiry  Re;vie;w  ()annarv  18, 
2011),  the;  Re;gid<ite)ry  Flexibility  Ae:t 
(Rf'A)  (Se;pte;mhi;r  10,  1080,  Pub.  L.  t)0- 
3.14).  .seediem  1102(h)  eif  the;  Seieaeil 
.Seeairity  Ae:t,  se;e;tie)n  202  eif  the 
Unfnneieel  Manelate;.s  Re;fe)rm  Ae:t  of  IttO.I 
(Mare:h  22.  100.1;  Pnh.  E.  104-4). 
Exeuaitive;  Oreler  13132  on  Fe;ele;rali.sm 
(August  4,  1000)  anel  the;  Oongre;.s.sion;d 
Re;vie;w  Ae;t  (1  II.S.O.  804(2). 

Exe;eaitive;  Orelers  1280()  anel  131()3 
elire;e:t  cege;neae;s  tei  asse;ss  all  exists  emel 
he;ne;fits  eif  available  re;gidiitory 
alte;rnative;s  anel,  if  re;gnlation  is 
ne;e:e;.s.sarv.  te;  seleict  re;gnlate)rv 
appre)ae:he;.s  that  maximize;  net  benefits 
(inednding  pote;ntial  e;ea)nomie;, 
environnuaital,  imhlie:  health  anel  .safe;ty 
effe;cts.  elistrihutive  iinji.iels,  anel 
equity).  A  re;gnlate)ry  impae;t  analysis 
(RIA)  must  he;  prejiareel  for  major  rules 
with  e;(ame)mically  signifie;ant  effe;e:ts 
(.Si 00  milliem  or  more;  in  any  1  ye;ar).  We 
e.stimate  that  this  ride;making  is 
"e;cone)mie;ally  .signifie;ant”  as  me;asnre;d 
hv  the;  .$100  million  thresheilel,  anel 
hence;  aksei  a  majeir  rede;  uneler  the; 


Ce)ngre;s.sional  Review  Ae;t.  Aea:e)relingly. 
we;  have;  prejiareel  a  Re;gidate)rv  Inqiact 
Auiilvsis  (RIA)  that,  tei  the;  he;.st  eif  enir 
ahilitv,  ])re;se;nts  the;  eai.sts  anel  he;ne;fit.s  eif 
the;  rule;making. 

/\.  Sidtoinont  ofNood 

In  Exeeaitive;  Oreler  13183,  the; 

Pre;.siele;nt  re;e:e)gnize;el  the;  im|)ortane:e;  eif 
a  .streiimlineel.  e;ffe;e:tive;,  efficient 
r(;gnlatorv  frameweirk  ele;.signe;il  tei 
promeite;  e;e;e)nomic  growth,  innovation, 
jeih  cre;ation.  anel  cemijietitivenei.ss.  Te; 
aediieve  a  meire  robust  anel  e;ffe;e;tive; 
re;gulatory  framework,  the;  Pre;.siele;nt  has 
ilire;e;te;el  each  exeeaitive;  age;ne:y  to 
e;.stahli.sh  a  plan  feir  ongoing 
retre).spe;e;tive  review  of  existing 
.signifie;tmt  re;gulations  to  ielentifv  those 
rules  that  can  he  eliminateel  as  eihsolete, 
unneeaissary,  hnrelen.some.  or 
connterproeluctive;  eir  that  earn  he; 
modifie;el  to  he;  more;  e;ffe;e;tive;,  efficient, 
flexible,  anel  stre;amline;d.  This  jiroposeel 
rule  eamtinues  our  dire;e:t  response  to  the; 
Pre;.siele;nt’.s  in.strnctions  in  Exee.aitive; 
Oreler  13183  by  re;dne;ing  outmoeleel  eir 
unne;e:e;ssarilv  hurelensenne;  rules,  anel 
the;re;hv  inea'e;a.sing  the  ability  of  health 
e:are;  e;ntitie;s  to  eleveite;  re;.soure:e;.s  to 
provieling  high  eiuality  jiatient  care;. 

IS.  Ovoroll  Impact 

This  preipeiseel  rule;  woulel  ea’e;ate; 
eingeiing  exist  savings  to  jirovieleers  anel 
sn])])lie;rK  in  many  areas.  Othe;r  changes 
we;  have;  ])ropo.se;ei  weiulel  clarify  existing 
lK)lie:y  anel  relieve  .seime;  admini.strative 
hnrele;ns.  We  have;  ielentifieel  other  kinels 
of  savings  that  jirovielers  anel  patients 
will  re;alize;  throughout  this  jireamhle;. 
The;  finanenal  .savings  are;  summarized  in 
the;  table  that  follows.  We  welexime 
])uhlic  comments  on  all  of  our  burden 
assnmptieins  anel  estimates.  As 
elisexis.sed  later  in  this  reigulatorv  impae:t 
analvsis,  substantial  nn(x;rtainty 
surrounels  these  eistimateis  and  we 
e;.spe;e:ially  seilicit  ceimments  on  either 
eiur  e;.stimate;s  of  likely  .savings  or  the; 
.sjieeafie;  reignlateirv  changes  that  elrive 
the.se;  estimates. 


Table  1— Section-by-Section  Economic  Impact  Estimates* 


Issue 

Frequency 

Number  of 
affected 
entities 

Likely  savings 
or  benefits 
(S  millions) 

Ambulatory  Surgical  Centers; 

•  Radiology  Services  . 

Recurring  Annu- 

2544 

<41 

ally. 

Hospitals; 

•  Food  and  dietetic  services . 

Recurring  Annu- 

4,900 

83  to  528 

•  Nuclear  medicine  services  . 

ally. 

Recurring  Annu¬ 
ally. 

39 

Transplant  Centers: 

7 


Transplant  Centers: 
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econom,c  - 


•  Reports  to  CMS  &  Survey  Changes  ... 
Long  Term  Care  Facilities; 

Rural  HeS'®'  . 


Frequency 


savings 

affected  or  benefits 
(S  millions) 


•  CAH  s  RHC/FOHC  Physician  -esponsihililies 

•  CAH  Provision  of  services 


PT  Referral 


Recurring  Annu- 

60 

<  1 

ally. 

One-time  . 

125 

22 

Recurring  Annu¬ 
ally. 

9311 

42 

Recurring  Annu¬ 
ally. 

665 

<1 

Recurring  Annu- 

ally. 

2 

231  to  676 

Anticipated  Effects 

1.  L'ffect.s  on  Ambulatorv  Sur<>i(-al 
(.(alters  ”  ' 

I  he  JJot(aitial  cost  savings  from  the 
edueed  AS(.  radiology'  services 
'■ecimnanents  are  discussed  in  the 
preainhle  section  oftliis  rule  addressino 
tliose  reornis.  We  have  calculated  the" 
■savings  based  on  the  elimination  of  ASC 
J(-(|nnein(aits  that  are  inappropriate'  and 

''"»‘>‘:ussarvintheA.SCselti,i 

la  iniarily  because  some  of  the 

'■'>pnir(ammtsareint,ai(le(lforinpati,'nt 

liospita  patients,  which  would  ilot  he 
■ipphc-ahle  III  the  outjiaticait  ASC  seltin-. 
c  estimate  that  assnniing  the  avi'raee" 
l<>riiffocl»ilfadliti„,sh, ,,,,,,, I  II,  .’’ 

niiiii,  ugy  ,s„,.yi,.,,s  r„,|„i„,„„,„|,, 

lave  been  Sib.OOO  anmiallv  (S4  ()()()  x  4 

MO  7  million  (Si 0.000  x  2544  ASCs) 

The  assnmption  for  this  estimate  is 
>ased  on  using  ASC  facilities  across  the 
(.oinitrv  that  jirovide  nrthopedic  or  pain 
nianagement  procedures,  which  are  the 
faeih  les  nio.st  likely  to  require  a 
radiologist  on  staff.  We  reached  out  to 
the.  Amhulatorv  Surgerv  Center 
Association  for  a.ssistance  on  the 
avairage  cost  and  usage  of  radiologists  in 
ASCs  across  the  United  States.  Based  on 

a. survey  of  ASCs  and  depending  on  the 

market,  location  of  the  ASC  and 

.S4  0()0i,v,,T„gi,,:„,s|  |)p,',|uarlcrlli„| 

AS(,s  are  jiaying  for  radiologist  fees  hi 
.iddition,  we  eonsidered  the  total  , 

ladiology  services  re(,,iirenients  at  an  ■ 

^nmrage48perc(int,or2.544  AS(:s,lK"s(Hl  c 

<ai  uirrent  data  and  the  total  lumiher  of  i 
M(.(lioare  certified  ASCs  (5;i()()  as  of  , 
iJeeeniher  201 1 ).  I 

We  note  that  the  $40.7  million  c 

osti mated  savings  to  ASCs  iiiav  r 

rejiresent  an  overstafement  of  the 


provision’s  net  social  benefits.  To  the 
(Tfoil 'ff  radiologists  are  putting  forth 
,  "it  example,  transporting 
tlu|ni.selves  to  ASCs)  to  perforin 
radiology  siqiervision.  societv’s 
nisoiirces  would  indeed  he  freed  for 
other  ii.se.s  by  the  propo.sed  change 
However,  because  the  radiologii 
.sorvice,s  in  qne.stion  do  not  involve  anv 
lagnostic  activity,  .some  portion  of  the 
•adiology  supervision  fees  niav  not 
l^iu-e^mt  acnial  labor  costs,  hot  would 
mstead  invo  ve  a  Iransferof  value  from 
ladiologists  (who  ciirrentlv  receive 
.sujiervision  fees  without  having  aiiv 
diagnostics  to  siipervi.se)  to  ASCs 
("'hic  i,  if  the  propiKsed  rule  is  finalized 
'voidd  no  longer  pay  those  fees).  We 
kmk  data  to  estimate  how  nuich  of  the 
S4().7  million  total  is  a  tran.sfer  oftliis 
type,  rather  than  a  net  .social  benefit.  We 
uulcome  your  comments  on  these 
u.sti  mates. 


2.  Elfects  on  Intermediate  Care  Facilitic's 
Disabled'^  Eitellectually 


I3ecan.se  we  are  iiroposing  onlv 
t(K:hnical  corrections,  we  do  not' 
u.stimate  any  costs  or  savings  for  ICI7 
nils  ha.sed  on  this  jiroposed  rule. 

•3.  Effects  on  Hosjhtals 
There  are  about  4,900  hospitals  that 

arecert.fKKlhyM,Klicareancl/or 

Medicaid  We  n.se  these  figures  to 
u.stmiate  the  potential  impacts  oftliis 
propo.sed  rule.  We  n.se  the  following 
im;*:^ge  hourly  wages  for  registered 
hu  titian.s  advanced  practice  registered 

nurses,  phy.sician  a.s.si.stant.s, 

E  larniacists.  and  plivsicians 

SI  24  (Bf.S  Wage  Ilata  hv  Area  and 
(Jccupatuin  including  both  hourlv 
Uciges  and  fringe  benefits,  at  http:'// 


1  ‘^^U^-/Av\v\v.l)Is.aav/ncs/ect/). 

Ordering  Privileges  for  Registered 
Dietitians  (RDs)  (Food  and  Dietetic 

•Services  4}  482.28) 

^Ve  propo.se  to  revi.se  the  hospital 
nKpiirenients  at  42  CFR  482.28  (h) 

Food  ami  dietetic  .services,”  whi('h 

,  (.urrently  recpiires  that  therapeutic  diets 
•mist  he  prescribed  by  the  practitiom-r  ‘ 
nr  practitioners  responsible  for  the  care 

I  "'  '^'oputients.  Spccifioallv.weare 

'<)  4} 482.28(h)(1) 

<  "(1  (2)  that  would  change  the  CMS 
nHiu.nin.mits  to  allow  for  flexihilitv  in 
I,  "  >yn 

n-t.s  including  therajientic  diets,  nin.st 
-  oidered  by  a  practitioner  resjionsihle 
n>  tim  eare  of  the  patient,  or  a  (pialified 
,  u.titian  as  authorized  by  the  medical 

'w1  l/'t'h  nncordance  with  State  law. 
ith  these  pro]josed  changes  to  the 

(:urrentnK,nireni(mt.s.aho.^ 

'  ‘-.‘J’n  i-eoulatory  flexihilitv  either  to 

uiipoint  RDs  to  the  medical  .staff  and 
grant  them  specific  dietarv  ordering 

l^nleges(inclndingthecapacitvto 

nid(.i  specific  lahoratorv  tests  to  monitor 

interventions  and  then 

UKidify  those  interventions  as  needed) 
nr  to  authorize  the  ordering  privileges 

Ti  ff  "'ll  ‘‘EE""’i'nnnt  to  the  Inedical 
.‘'tuf  .  al  done  through  the  ho.spital’s 
uiedK.al  staff  and  its  rules,  regulations 
mid  bylaws.  In  either  instance,  niedit.al 
■staff  oversight  of  RDs  and  their  orderine 
luivileges  would  he  ensured.  ^ 

rule''  ".lo'lir"'''''*''’  E''‘-''inu.slv  in  this 

uh..  a20I()  refro.spective  coliortstndv- 
nf  .985  patients  at  an  academic  medical 

(  uter  looked  at  the  influence  of  RDs 
with  ordering  jirivileges  on  appropriate 

Assdssms  llio  iiitlu.-nco  ,.l  rof.i.slor,„| 

1  A\1  l)'iol''\"  '’'■‘'.'''’S'’-'* Piironl,!n,|  niilriti,,,,  i.s,- 
)  A.M  lliol  A.ssofi.  2010;  IK);  17(12  ,711 
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jjanniteral  nutrition  (PN)  usage  and 
showed  a  reduction  in  medically 
inappropriate  I’N  usage,  which 
translated  to  an  ai)proximately  SI  3.^. 233 
annual  .savings  to  the  hospital  alter  RDs 
were  granted  ordering  privileges: 
included  in  this  .savings  estimate  were 
solution,  materials  and  pharmacy  labor 
costs  sjjecificallv  related  to  PN.  In  order 
to  (istimate  the  reduced  costs  that  our 
j)ro])osed  changes  to  55  482.28  might 
bring  to  ho.sj)itals.  we  ha.sed  our 
calculations  on  this  study  and  its 
finding  oi.$1 3.5.233  savings  fora  single 
hospital  that  granted  ordering  ])rivilege.s 
to  RDs.  The  study  presented  its  figures 
in  2003  dollars,  and  to  adju.st  to  a 
comparahle  figure  in  2012  dollars  we 
used  the  increa.se  in  the  (Consumer  Price 
Index  (CPI-U)  over  this  period.  Since 
that  index  is  up  about  25  percent,  our 
savings  estimate,  rounded,  is  .SlOO.OOO. 

We  estimate  that  possibly  5  percent 
(that  is.  245)  of  all  hospitals  are  out  of 
compliance  with  the  (ioPs  and  alnuidy 
granting  RDs  ordering  privileges 
through  appointment  to  the  medical 
staff  or  other  mechanisms  and  have 
already  realized  the.se  savings  (included 
in  this  estimate  would  al.so  he  those 
hospitals  who  might  decide  against 
granting  these  privileges  and  thenTore 
would  also  not  realize  these  savings). 
Additionallv.  an  ()cloh(!r  2008  studv' 
surveved  1.500  clinical  nutrition 
managers  in  acute  healthcare  facilities 
nationwid(i  in  an  attempt  to  dci.scrihe  tlu* 
lev(!l  of  RD  ind(!j)endent  pre.scriptive 
authority  and  to  exj)lore  the  harriers  to 
obtaining  that  authority.  The  authors  of 
the  study  found  that  roughly  15  j)erc(!nt 
of  the  respondents  cited  ‘‘nigulatory 
agencies”  as  a  harrier  to  obtaining 
indej)endent  pre.scrij)tive  aiithoritv  (or 
dietary  ordering  j)ri\'il(;ge.s  as  we  ref(!r  to 
it  in  this  ride).  However,  several 
limitations  inhenmt  in  this  .study  led  us 
to  (juestion  how  heavilv  we  should  relv 
on  it  for  the  purposes  of  estimating  how 
many  hosjiitals  woidd  taki;  advantage  of 
this  proposeil  allowance  under  the 
CoPs.  The  survey  only  looked  at  the 
pi-rceptions  of  clinica'  nutrition 
managers  regarding  harriers  to  RD 
ordering  jirivileges  and  did  not  survev 
hospital  administrators  or  governing 
body  members  on  the  reasons  why 
hospitals  were  unable  to  grant  these 
priviliiges  to  RDs  at  this  time.  We 
iMilieve  that  such  a  study,  had  it  been 
performed,  would  have  been  much  more 
meaningful  and  reliable  for  our 
purjioses  in  estimating  how  many 
liospitals  would  possibly  imjilement  the 


'  Wiiil.  .Slwin)!!  I)..  I.iiula  l.allm  ty.  Katlirvn  .S. 
Kdini.  Diaiii!  .Stnva  ami  Kdiiicca  nnxvliii».  Rii^islurod 
Dialilian  l’n!.s(:ripliv(!  I’raclkaw  in  Hospitals.  |  AM 
l)ii!l  Assoc.  20(m;  11)11;  l(i«H-l(i<)2. 


granting  of  ordering  privileges  to  RDs. 

The  authors  of  the  study  also  state  that 
“*  *  *  the  limitations  of  this  study 
must  he  considered  and  a  major 
limitation  was  the  small  resjionse  rate 
(23.4  percent)  *  *  *"  (or  only  351 
respondents  from  the  1,5()()  clinical 
nutrition  managers  sinveyed).  Weil  et 
al.  also  reference  cui  rent  (^MS 
reiiuirements  and  policy  regarding  RD 
ordering  privileges  in  their  study’s 
discussion  where  they  state,  ■•*  *  * 
independent  jirescriptive  authority  via 
clinical  privileges  would  not  he  a  (^.MS- 
accepted  pathway  for  RDs  to  write 
orders*  *  *"  Mention  of  the  (IMS 
reipiirements  here  leads  us  to  believe 
that  our  requirements  (included  in  the 
survey  re,s|ionse  "regulatorv  agencies” 
as  u.sed  in  the  study)  might  present  a 
more  significant  barrier  than  the  results 
of  the  survey  indicate. 

Becau.se  there  is  still  some  degree  of 
uncertainty  involved  in  estimating  how 
many  hos]iital.s  would  actually  take 
advantage  of  this  pro])osed  allowance 
under  the  (loPs,  we  have  chosen  to 
jiresent  a  range  of  savings  estimates, 
using  4,1)55  (or  85  percent)  as  both  our 
most  likely  estimate  and  as  the  u])])er 
hound  of  affected  hospitals  and  15 
percent  (fioin  the  sin  vev  cited  above),  or 
735  hospitals,  as  the  lower  hound. 
Howeve)',  our  extensive  ex|)erience  with 
hos|)itals,  hospital  organizations,  and 
RD  |)rofessional  organizations  leads  us 
to  believe  that  if  the  change  pro])osed 
here  is  finalized,  a  significant  number  of 
hospitals  would  move  to  grant  RDs 
ordering  privileges.  Therefore,  we 
believe  that  the  u])|)er  bound  estimate  of 
potential  hosj)ital  savings  ])rovided  here 
is  the  more  realistic  and  reliable  end  of 
the  range. 

We  also  ha.sed  our  .savings  estimates 
on  the  following  assumptions; 

•  The  Peterson  et  al  study  was 
conducted  at  a  ()13-hed  tertiary 
academic  medical  center;  hospitals 
smaller  than  the  one  .studied  would 
have  lower  PN  usage  due  to  lower 
patient  censu.ses  and  would  thus  have 
lower  savings; 

•  We  adjusted  the  savings  relative  to 
average  bed  size  for  hosjiitals  of  184 
beds  (from  AHA  Hospital  Statistics), 
meaning  that  average  annual  savings 
would  he  S3(),513  ])er  hospital  using  the 
2003  figure,  hut  .S45,841  after  adjusting 
for  inflation;  and 

•  'I’he  .savings  are  ha.sed  on  the  inqiact 
that  RD  oi'dering  privileges  had  on 
reducing  inappi'opriate  I’N  usage  alone 
and  do  not  include  other  ])osilive 
imjiacts  that  RD  mdering  privileges 
might  have  on  leducing  co.sts  to 
hospitals. 

Based  on  the  studies  and  these 
assumptions,  we  estimate  savings 


I’anging  irom  .$33,548,135  (735  hospitals 
X. $45,841  in  .savings  from  reduced 
ina])])i’opi’iate  l^N  usage  =  $33,548,135) 
to  .$212,458,855  (4.855  hosjiitals  X 
.$45,841  in  savings  from  reduced 
ina|)i)ropriate  PN  usage  =  .$212,458,855). 

As  noted  above,  the  ])roi)osed  changes 
might  also  help  hospitals  to  realize 
other  significant  savings.  One  2008 
.study-*  indicates  that  jiatients  whose  PN 
regimens  were  ordered  by  RDs  have 
significantly  fewer  days  of 
hyperglycemia  (57  percent  versus  23 
jiercent)  and  electiolyte  abnormalities 
(72  percent  versus  39  percent)  compared 
with  jiatients  who.se  PN  regimens  were 
ordered  by  physicians.  This  would  most 
likely  translate  into  decreased  length  of 
stays  for  these  jjatients  as  well  as 
(juicker  recovery  times  and  reduced 
incidents  of  readmissions  after 
discharge  from  the  ho.s]ntal.  However, 
we  do  not  ha\’e  any  reasonabli!  means 
for  estimating  these  potential  co.st 
savings  at  this  time. 

More  obviously,  RDs  with  ordering 
privileges  would  also  be  able  to  jirovide 
medical  nutrition  therajiy  (MN'l')  and 
other  nutrition  services  at  lower  costs 
than  physicians  (as  well  as  APRNs  and 
PAs,  two  categories  of  non-])hysician 
practitioners  that  have  traditionallv  al.so 
devised  and  written  patient  dietaiy 
])lans  and  orders).  This  cost  savings 
stems  in  some  jiart  from  significant 
differences  in  the  ax'erage  .salaries 
between  the  professions  and  the  time 
savings  achieved  by  allowing  RDs  to 
autonomously  ])lan,  order,  monitor,  and 
modify  .services  as  needed  and  in  a  more 
complete  and  timely  manner  than  they 
are  currently  allowed.  While  we  can 
estimate  with  reasonable  certainty  the 
savings  that  might  be  realized  bv 
hosjjitals  through  our  projKi.sed  changes 
in  terms  of  the  physician/APRN/PA 
time  and  .salaries  saved,  it  would  be 
more  difficult  to  reasonablv  estimate  the 
potential  savings  and  benefits  that 
would  result  from  these  professionals 
now  having  potentially  more  time  to 
devote  their  attentions  to  tho.se  aspects 
of  ])atient  care  for  which  they  are 
trained  and  (lualified.  Physicians, 
APRNs,  and  I’As  often  lac:k  the  training 
and  educational  background  to  manage 
the  nutritional  needs  of  jiatients  with 
the  same  efficiency  and  skill  as  RDs. 

'file  addition  of  ordering  privileges 
enhances  the  ability  that  RDs  alreadv 
have  to  provide  timelv,  cost-effective, 
and  evidence-based  nutrition  services  as 
the  recognized  nutrition  experts  on  a 
hospital  interdisciplinary  team.  A  2011 


'Oiiliy  |K,  Ci'.iy  KL.  KobcM’ts  .S.  (;liiiizi!i-  .SR. 
Uingoriit  .SL.  IndopiMubMit  nulrition  ordi!!- wriling 
l)V  i'<!”islori!d  diiiticians  rodiicos  coniiiliciitioiis 
iissociiiliul  with  nutrition  support  jahstract  |.  |  y\in 
Hint  Assoc.  2I)I)K;  lOfi  (snpi)l  l):.-\<) 
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review  artiehP  discus.ses  a  luimher  of 
additional  studi(;s  that  provide  further 
evidence  for  the  significant  differences 
in  nutrition  ediu:ation  that  exi.st 
between  physicians  and  RDs,  along  with 
several  other  studies  sup|)orting  the 
cost-effectiveness  and  positive  ])atient 
outcomes  that  hospitals  might  achieve 
by  granting  RDs  ordca  ing  privileges. 

To  calculate  these  cost  savings  for 
hos])itals.  we  based  our  savings 
estimates  on  the  following  assum])tions: 

•  Using  the  wide  range  of  e.stiniates 
established  above,  between  735  and 
4,655  hos])itals  would  realize  the.se 
savings: 

•  I’here  is  an  average  hourly  salary 
difference  of  .S44  between  RDs  on  one 
side  ($35  ])er  hour)  and  the  hourly 
salary  average  for  physicians.  APRNs. 
and  PAs  ($79  per  hour)  on  the  other; 

•  There  are  on  average  7.000 
inj)atient  hosjntal  stays  per  hosjutal  per 
year  (from  AHA  Hosjiital  Stati.stics)  with 
each  ofthe.se  stays  r(;{]uiring  at  least  one 
dietarv  ])lan  and  orders: 

•  The  average  hospital  stay  is  about  5 
days  (from  AHA  Hospital  Stati.stics): 

•  On  average,  each  non-complex 
dietary  order,  including  ordering  and 
monitoring  of  laboratory  tests, 
snhsciqnent  modifications  to  orders,  and 
dietary  orders  for  discharge/transfer/ 
outjKitient  follow-nj)  as  needed,  would 
take  10  minutes  (0.17  hours)  of  a 
l)hy.sician’.s/APRN’s/PA’s/RD’s  time  p(!r 
])atient  during  an  average  5-day  stay: 

•  On  average,  MNT  or  more  complex 
dietary  orders  (for  example.  PN.  tube 
feedings,  jjatients  with  multii)le  co- 
morbidities.  transition  of  patient  from 
parenteral  to  enteral  feeding,  etc.), 
including  ordering  and  monitoring  of 
laboratory  tests,  subsequent 
modifications  to  orders,  and  dietarv 
plans  and  orders  for  discharge/transfer/ 
outpatient  follow-iq)  as  needed,  would 
take  25  minutes  (0.42  hours)  of  a 
physician’.s/APRN's/PA’s/RD’s  time  per 
patient  during  an  average  5-day  stay; 
and 

•  The  average  number  of  hos])ital 
in])atient  stays  where  the  patitmt  is 
determined  to  he  either  "at  risk  for 
malnutrition"  or  “malnourished”  and/ 
or  reciuires  MNT  or  a  more  com])lex 
dietarv  plan  and  orders  for  other  clinical 
reasons  is  1 ,400  (or  20  ])erc;ent  of 
inpatient  hos])ital  stays)  '’  per  hospital 
pen-  year,  with  a  remaining  average  of 
5,000  (or  80  j)ercent)  of  hospital 
in])atient  stays  per  hospital  |)er  year 
where  the  patient  is  determined  to  he 


•'  Kinii  T).  Cliiiiciil  ordur  \\  riliii”  privil(!”os. 
.Siippcirl  l.ini!.  2011:  SS:  4;  a-lO. 

Umk(!r  I.A,  Coiit  li.S.  Ciowo  TC.  1  lo.spitiil 
iniilnutrilioii:  provalonci!.  idonlitication  and  impact 
on  |)ali(!nls  and  tlio  lioaltlK:ait!  system.  Int  |  Onviron 
Res  I’nhiic  Health.  2011:  H(2):  ,ii4-,'i27. 


"not  at  risk  for  malnutrition”  and/or 
requires  a  less  complex  dietarv  plan  and 
orders. 

The  resulting  savings  estimate  ranges 
from  .$49,803,600  ((735  hospittils  x  5,600 
inpatimit  hospital  sttiys  x0.17  hours  of 
a  phy.siciiin’s/APRN’s/PA’.s/RD’s  time  x 
.$44  per  hoitrly  wage  diflerence)  +  (735 
hospitals  X  1,400  inpiitient  hosjiital 
stays  X  0.42  hours  of  a  phvsician’.s/ 
APRN’s/PA’.s/RD’s  time  x  .$44  per 
hourly  wage  differenct!))  to 
$315,422,800  annually  ((4,655  hospitals 
X  5,600  injiiilieut  hospital  stays  x  0.17 
hours  of  a  physiciau’s/APRN's/RA’.s/ 

RD's  time  x  .$44  per  hourly  wage 
difference)  +  (4,655  hosjiitals  x  1,400 
injialient  hospital  stays  x  0.42  hours  of 
a  phvsician’s/ARRN's/PA’s/RD’s  time  x 
$44  per  hourly  wage  difference)).  When 
comliined  with  the  savings  e.stimate  of 
$33,.546,135  to  $212,458,855  from 
reduced  ina])pro])riate  PN  u.stige,  this 
brings  the  total  savings  estimate  from 
the  propo.sed  CoP  changes  $83,349,735 
to  $527,881,655  (or  approximatelv  $528 
million)  annuallv. 

We  acknowledge  several  additional 
kinds  of  uncertainty  in  our  estimates  of 
the  jiropo.sed  ])rovision’.s  savings.  Inir 
in.stam:e,  we  have  assumed  that  the  time 
physicians,  APRNs  or  PAs  save  due  to 
liiMiig  relieved  of  diet-ordering  duties 
would  e(]ual  the  time  s])ent  hv  RDs  on 
those  duties.  RDs,  being  the  exjierts  in 
this  area  and  more  |)roficient  in 
evaluating  and  treating  the  nutritional 
needs  of  patients,  miglit  ac:tually  need 
less  time  than  physicians,  PAs,  or 
APRNs.  As  we  have  stated  jueviouslv. 
we  have  based  many  of  our  assumptions 
and  estimates  on  what  we  believe  is  the 
con.servative  side  of  the  best  available 
evidence  we  have  from  our  review  of 
the  literature  in  this  area.  We  have  also 
ba.sed  our  overall  a.ssumptions  and  best 
estimates  on  our  practical,  ongoing 
experiences  with  hospitals  and 
prevailing  conventional  wisdom  in 
these  matters.  Finally,  wi;  have 
restricted  our  estimates  to  inpatient 
hospital  stay.s  and  we  did  not  incliule  a 
discu.ssioii  of  hosjiital  outpatient  visits 
for  nutritional  services  and  the  imjiact 
that  these  jiroposed  changes  might  have 
on  hospital  costs  in  this  area.  We 
welconu!  public  comments  on  the 
a.ssumptious  and  estimates  we  have  |)nt 
forth  in  this  analysis. 

Nuclear  Medicine  .Services  (^ 482.53) 

We  pro]K).se  a  change  to  the  current 
re(|uirement  at  §482. 53(b)(1),  which 
reiiuires  that  the  in-house  preparation  of 
radiopharmaceuticals  he  performed  by, 
or  under  the  direct  .supervision  of.  an 
appro])riately  trained  registered 
pharmaci.st  or  a  doctor  of  medicine  or 
osteopathy.  We  propo.se  to  remove  the 


term  “direct”  from  the  current 
requirement.  This  revision  would  allow 
for  other  appro})riately  trained  hospital 
staff  to  prepare  in-house 
radiopharmaceuticals  under  the 
supervision  or  oversight  of  a  registered 
pharmacist  or  doctor  of  medicine  or 
osteopathy.  Init  it  would  not  nKpnre  that 
such  supervision  or  oversight  he 
exerci.sed  by  the  physical  presence  in 
the  hospital  of  one  of  the.se 
])rofessionals.  particularly  during  off- 
lionrs  when  such  a  iirofessioiial  would 
not  he  routinely  pre.sent.  The  proposed 
change  would  directly  reduce  the 
burden  of  the  current  direct  siqiervision 
re(|uirement  where  it  is  most  needed — 
in-house  preparation  of 
radiopharmaceuticals  for  after-hour.s/ 
emergency  performance  of  nuclear 
medicine  diagnostic  procedures. 

Based  on  statistics  from  the  .Societv  of 
Nuclear  Medicine  and  Molecular 
Imaging,  an  estimated  16  million 
nnchiar  medicine  imaging  and 
therajieutic  procedures  are  performed 
each  year  in  the  United  .States.  We  based 
our  estimated  savings  for  this  change  on 
the  conservative  a.ssumptions  that: 

•  Most  hospitals  would  take 
advantage  of  this  pro|)osed  allowance 
on  siqiervision  since  it  is  consistent 
with  the  .Society  of  Nuclear  Medicine 
and  Molecular  Imaging 
recommendations  on  this  issue; 

•  The  percentage  of  nuclear  medicine 
jirocedures  performed  off-hours  (7  p.in.- 
7  a.m.)  is  only  10  percent  of  all 
Jirocedures  performed  (or  1.6  million); 

•  It  would  require  15  minutes  of  an 
MD/DO/FliarniD's  time  for  direct 
siqiervision;  and 

•  3'he  average  hourly  salary  for  these 
two  categories  of  practitioners  is  $97. 

Therefore,  we  estimate  hosjiitals 
savings  would  be  $38.8  million  for  the 
change  jirojio.sed  (1.6  million  off-hour 
Jirocedures  x  $97  hourly  salary  for  MD/ 
Dtl/PharmD  x  15  minutes  for  direct 
siqiervision). 

\Ve  jirojio.sed  other  revisions  to  the 
Hosjiital  CoRs,  hut  we  do  not  believe 
those  jirovisions  would  create  tangible 
.savings  for  hosjiitals.  We  welcome 
jiiihlic  comments  on  these  assumjitions 
and  estimates. 

4.  Effects  on  Transjilant  Centers  and 
Organ  Procurement  Organizations 

lixisting  section  482.74(a)(2)  reijnires 
transjilant  centers  to  notify  (iM.S 
whenever  there  was  a  decrease  in  the 
center’s  niimher  of  transjilants  or 
survival  rates  that  could  result  in  the 
center  being  out  of  comjiliance  with  the 
clinical  exjierience  (niunher  of  required 
transjilants)  or  outcome  (survival) 
reijuirements  at  §482.82.  We  are 
jirojiosing  to  eliminate  this  requirement. 
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which  would  reduce  the  burden  to  any 
trans])lant  center  that  must  currentlv 
report  this  inlorination  to  (^MS.  This 
riMjuireinent  functionally  duj)licat(is  the 
data  reporting  and  analysis 
recjuinanents  administered  through  the 
Health  Resources  and  .S(!rvices 
y\dmini.stration  (HR.SA)  of  IIH.S.  HR.SA's 
contractor  for  the  Scicmtific  Registry  for 
'I'ransplant  Reci])ients  (.SRTR).  and  a 
(^M.S-fund(Kl  analysis  of  these  SRTR 
data.  The.se  data  (heniafter  the  SR  I'R 
data)  an;  (K|nallv  if  not  mon;  timely,  and 
(Hpial  if  not  l)ett(;rat  identifying 
transplant  center  performance  problems, 
than  the  data  we  currently  collect 
directly. 

We  estimate  that  transplant  centers 
make  about  80  notifications  each  year  to 
(ATS  according  to  §482. 74(a)(2).  We 
Ixilieve  that  a  .staff  meml)(!r.  probably  the 
transplant  center  administrator,  who 
wonld  be  responsible  for  this 
notification  wonld  need  to  review  the 
data  and  notify  the  medical  director  of 
the  possibility  that  the  center’s  volume 
and/or  survival  statistics  may  result  in 
failure  to  comply  with  tlu;  re(|uirement.s 
in  §482.82  of  the  Col\s.  Then  the 
transj)lant  center  administrator  wonld 
need  to  make  the  actual  suhmi.ssion  to 
(IMS.  We  l)eli(!ve  this  would  retiuin;  l.'i 
minutes,  or  .2.'j  hours,  of  the  medical 
director's  time  at  an  hourlv  wage  of 
$140  and  30  minutes,  or  ..'5  hours,  of  the 
transj)lant  center  administrator's  time  at 
an  average  hourly  wage;  of  .$70  ($140 
hourly  wage  for  medical  director  x  .2.'i 
hours  =  .$3.5  (+)  .$70  hourlv  wage  for 
administrator  x  ..'i  hours  =  .$3.5  for  a  total 
of  $70)  for  each  notification  to  (]M.S. 
Based  on  our  experience;  with  transjilant 
centers,  we  estimate  that  transj)lant 
centers  make  about  80  of  these 
notifications  each  year.  Thus,  the 
annual  savings  to  transplant  centers 
from  eliminating  this  requirement  for  all 
transplant  centers  would  be  about 
.$4,200  (.$70  for  each  notification  x80 
notifications  =  .$4,200). 

In  addition  to  the  savings  for 
transplant  centers,  the  fecleral 
government  would  akso  sustain  a 
.savings  due  to  federal  staff  not  having 
to  review  and  maintain  the.se  (iO 
notifications.  Ba.sed  on  our  experience 
with  these  notifications,  we  estimate 
that  fed(;ral  staff  spend  20  minutes  or 
.33  hours  for  each  notification.  The 
federal  .staff  involved  in  reviewing  and 
maintaining  these  notifications  earn  an 
av(;rage  of  .S.5.5  an  hour.  Thus,  we 
estimate  that  the  ied(;ral  government 
would  realize  a  savings  of  $18  ($.5.5  x  .33 
=  $18.15  or  about  $18)  for  each 
notification.  P'or  all  80  notifications,  the 
federal  government  would  realize  an 
annual  .savings  of  .$1,080  (.$18  for  each 
notification  x  80  notifications  =  $1,080). 


We  expect  that  the  changes  projjosed 
to  the  transplant  center  snrv(;y  ])rocess 
wonld  im])rove  federal  oversight  of 
organ  transplant  programs  by  allowing 
more  effective  targeting  of  survey  and 
enforcement  activiti(;.s  to  those  programs 
that  most  need  such  attention,  and 
would  reduce  the  burden  of  hos|)itals 
undergoing  surveys  that  may  not  be 
n(;cessary.  We  e.stimate  that  the  cost  of 
an  onsite  survey  is  .$10,400  ])er  survey 
mnltiplied  by  a  reduction  of  10  surveys 
per  year  for  a  total  of  $104,000  ])er  year. 
The  per  survey  cost  represents  an 
e.stimate  of  the  cost  of  p(;r.sonnel  time 
sjjent  during  the  onsite  survey  (hourly 
rate  multiplied  by  the  amount  of  time 
spent  during  a  one-week  onsite  surv(;y). 
This  is  consistent  with  costs  re])orted  by 
several  transplant  administrators  whif:h 
ranged  between  $7,334  and  $15,000. 

The  reduction  of  10  surveys  each  y(;ar 
out  of  the  a])proximately  80  annual 
surveys  completed  each  year  repres(;nts 
a  12.5  ])ercent  reduction  in  tlu;  number 
{)f  surveys.  We  estimate  that  these  10 
surveys  could  have  follow-up  through 
alternative  methods  (for  (;xample. 
confen;nce  calls,  plans  of  correction. 
(;tc.).  This  e.stimate  is  based  on  recent 
information  that  43  programs  that  had 
non-compliance  with  data  submission 
(that  wonld  reciuire  an  onsite  survey,  if 
dm;  for  r(;-ai)proval).  W(;re  only  slightly 
below  the  com])liance  thr(;shold  of ‘15 
percent  and  (;iiectiv(;  follow-up  could 
occur  in  .some  cases  without  an  onsite 
survey.  In  addition,  as  i)art  of  onr 
follow-up  process  every  six  months  for 
non-com])liance  with  pati(;nt  and  graft 
outcomes,  we  review  about  15  programs 
every  8  months  (a])i)roximately  30 
j)rograins  per  y(;ar).  We;  e.stimate 
$104. (too  in  total  savings  for  trans])lant 
hospitals  each  year. 

In  addition  to  the  savings  realized  bv 
the  transplant  centers,  the  federal 
government  wonld  realize  savings  from 
both  the  cost  of  conducting  the  surveys 
and  the  cost  of  federal  .staff  time  in 
reviewing  and  maintaining  the  survey 
residts.  The  surveys  of  the  organ 
transplant  faciliti(;s  are  usually 
conducted  by  both  state  surv(;yors  and 
contractors  paid  by  the  Federal 
government.  A  survey  recpiires  an 
average  of  182  hours  to  com|)let(;.  We 
e.stimate  that  the  ct)mbined  av(;rage 
hourlv  salary  for  the  surveyors  is  $148. 
Thus,  to  conduct  a  survey  costs  about 
$28,572  (182  hours  x  $148  hourlv  wage 
=  .$2(i,572).  By  r(;ducing  the  number  of 
surveys  by  10,  the  federal  government 
wonld  sustain  an  annual  .savings  of 
$285,720  ($28,572  for  each  survey  x  10 
surveys  =  .$285,720). 

The  federal  government  would  akso 
realize  a  savings  dm;  to  the  staff  time 
required  to  review  and  maintain  the 


r(;snlts  of  these  10  surveys.  We  (;stimate 
that  federal  staff  s])(;nd  about  5  hours  on 
(;ach  survey  reviewing  snrv(;v  results 
and  maintaining  those  results.  Thus,  for 
each  survey,  we  estimate  that  the  fed(;ral 
government  would  r(;alize  a  savings  of 
.$275  (5  hours  for  each  survey  x  $55 
hourly  wage  =  $275).  For  all  10  surveys, 
we  (;stimal(;  tlu;  annual  savings  would 
Ik;  $2,750  ($275  for  (;ach  survey  x  10 
surv(;ys  =  $2,750). 

We  believe  that  the  oth(;r  changes  w(; 
have  ])roposed  for  trans])lant  cent(;rs 
and  Ol’Os  (at  §§  482.80(c),  482.82(c), 
488.308,  488.308(b)(1),  and 
488.344(d)(2)(ii))  would  be  burden 
neutral. 

These  reforms  will  enable  all  three 
types  of  affected  organizations — 
hospitals,  .State  survey  agencies,  and 
Federal  oversight  staff — to  focus 
resources  more  effectively  and 
efficiently  on  detecting  and  dealing  with 
genuine  and  im])ortant  j^roblems  in 
transplant  center  performance. 

5.  Fffects  on  bong  Term  Care  Facilities 

In  issuing  the  original  2008  rule,  we 
anticipat(;d  that  the  cost  of  the  sprinkler 
re(inir(;ment  would  be  substantially 
r(;duced  by  allowing  a  .5-y(;ar  transition 
period  (2008-2013).  The  extended 
transition  period  would  p(;rmit  the  co.st 
of  new  sjjrinkler  systems  to  be 
subsumed  (at  much  less  expense)  under 
a  facility's  normal  (or  accelerated) 
capital  r(;placement  schedule.  Due  to 
the  financial  recession  of  2008  and 
j)roblems  in  the  r(;al  (;state  market. 
iiow(;ver.  the  ])lans  for  re];lac(;ment  or 
major  modification  for  some  nursing 
homes  have  be(;n  delay(;d. 

We  recently  received  communications 
from  a  number  of  owners  who  plan  to 
re])lace  c)r  substantially  improve  an 
existing  structure,  but  are  unable  to  do 
.so  by  the  August  13,  2013  deadline.  In 
such  a  case,  the  owner  is  faced  with  the 
prospect  of  investing  significant 
r(;sonrces  to  install  a  system  of 
automatic  sjjrinklers  in  the  old  structure 
by  August  13,  2013.  only  to  have  tho.se 
im])rovements  .soon  siq)erseded  bv  the 
sup(;rior  environment  of  the  new 
structure.  We  wish  to  avoid  the 
unnecessary  costs  involved  in 
s])rinklering  an  old  .structure  that  will 
.soon  be  replaced.  We  therefore  ju'opo.s;; 
to  i)ermit  time-limited  extensions  of  the 
dm;  date  for  achi(;ving  full  sprinkler 
status.  Each  case-s])ecific  extension 
woidd  then  enable  more  time  for  full 
sprinkler  systtans  to  be  im];lemented 
through  the  ca])ital  replacem(;nt  or 
renovation  schedule  that  is  feasible  for 
the  facility. 

Out  of  approximately  15, 800  nursing 
homes  nationwide,  our  information 
system  indicates  that  there  were  189 
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facilities  as  of  )amiarv  2012  tliat  were 
not  s])rinklered,  and  anotlier  1388  that 
were  partially  s])rinklere(l  fora  total  of 
18.^1.')  facilities.  Nursing  homes  have 
made  steady  progress  in  s])rinkler 
installation,  and  we  expect  these 
numhers  to  decline  considerably  as 
Angnst  13,  2013  approaches.  We 
therefore  project  that  .80  unsijrinklenul 
facilities  will  recjnest  and  (inalifv  for  a 
deadline  extension  hec:an.se  they  are 
hnilding  a  full  replacement  facility  that 
will  not  he  nxuly  by  the  deadline  date, 
and  an  additional  7.8  partially- 
sju  inkhned  nursing  homes  will  re(|nest 
and  (]ualifv  for  an  extension.  These 
estimates  are  baseul  on  our  examination 
of  r(!(jn(!sts  W(!  have  receivcul  from 
nursing  homes  in  one  large  State,  and 
generalized  to  the  nation.  We  invite 
public  comment  on  these  estimates  and 
on  the  fiscal  savings  e.stimates, 
described  below. 

In  the  ca.se  of  a  deadline  extension  for 
re|)lacement  of  a  nursing  home,  the 
unsprinklered  facilities  that  are  being 
replaced  would  still  incur  the  cost  of 
installing  .s])rinklers  in  the  new  facilitv, 
hut  they  would  not  need  to  ])ay  twice 
for  such  installation  (once  in  the  old 
facility  to  meet  the  August  13.  2013 
deadline,  and  again  in  the  new  facility). 
At  an  average  e.stimated  installation  cost 
of  ,$7.9.8  per  s(|uare  foot  and  an  average 
S])ace  of  .8(),()()()  s(]uare  feet,  the  avoided 
cost  would  he  apjn’oximately 
.$19.87.8.()()()  (.80  facilities  times  .80.000 
S.F.  times  $7.9,8).  The  partially 
s])rinkl(!red  facilities  may  save  some 
ex])ense  since  they  are  combining  the 
sprinkler  installation  with  major 
modifications.  We  assume  that  the 
])artially  sprinklered  facilities  would 
avoid  $1.00  per  square  foot  in  savings 
through  such  economies,  and  assume 
that  the  average  unsprinklered  area  is 
2.8,000  square  feet.  For  the  partially 
sprinklered  facilities,  we  therefore 
project  that  the  aggregate  savings  is 
ap])roximately  $1.87.8,000.  The 
combined  aggregate,  one-time  savings 
would  total  $21,7.80,000. 

8.  Effects  on  Rural  Health  and  Primarv 
Car(;  Providers  and  .Suppliers 

CAH  and  RHC/FQHC  Physician 
Res|)on.sihilitie.s  (tjtj  48.8.831  (h)(2)  and 
491.8(h)(2)) 

We  pro])o.se  to  revi.se  the  CAH 
regulations  at  §48.8.831  (h)(2)  and  the 
RI IC/FQI  1C  regulations  at  §  491 .8(h)(2) 
to  eliminate  the  ixuinirement  that  a 
phv.sician  mu.st  he  on-site  at  least  once 
in  everv  2-week  pcn  iod  (except  in 
extraordinary  circumstances)  to  j)rovide 
medical  care  services,  medical 
direction,  consultation,  and  siqjervi.sion. 
Based  on  onr  experience  with  CAHs,  we 
estimate  that  about  1.8  percent  of  the 


1,330  CAHs  (that  is,  200  CAHs)  would 
he  affected  by  the  nnnoval  of  this 
provision  and  that  its  removal  would 
produce  e.stimated  annual  .savings  of 
nearly  $1.8  million  for  CAHs. 

We  estimate  that  the  majoritv  of  CAHs 
do  not  incur  a  burden  due  to  the 
relatively  large  volniiK!  t)f  services  they 
])rovid(!.  For  these  higher-volmne  CAHs. 
physicians  are  regularly  onsite  to 
supervise  and  jjrovide  consultation.  We 
believe  that  these  facilities  will  continue 
to  have  fnujnent  phv.sician  visits 
(biweekly  or  more  often),  ,sim])lv  as  a 
matter  of  o])eration.  Therefore,  for  the 
majority  of  CAHs.  we  do  not  believe  that 
eliminating  the  recpiirement  for  a 
biweekly  pliv.sit;ian  visit  will 
significantly  reduce  their  financial  and 
administrative  expen.ses.  For  about  1.8 
])ercent  of  CAHs,  roughly  200  CAHs,  we 
estimate  the  current  burden  as  follows. 
First,  we  estimate  that  a  jibysician,  at  an 
hourly  salary  of  .$9.8,  .s])end.s  8  hours 
each  visit  and  makes  approximately  two 
visits  per  month  (28  visits  ])er  year)  in 
a  facility  to  perform  the  duties  retjuired 
at  §  48.8.831(h)(2).  We  e.stimate  these 
annual  visits  alone  cost  $14,820  per 
CAH  per  vear  (8  hours  ])er  visit  x  2(5 
visits  X  $9.8  an  hour  =  $14,820  per  CAH 
])er  v(!ar). 

Next,  we  e.stimate  current  travel 
expen.ses  associated  with  the  hiweeklv 
recjnirement.  Bastxl  on  our  experience 
with  CAHs,  we  estimate  that  they  spend 
a])proximateiy  $780  for  |)hy.sician  travel 
expenses  each  year.  We  e.stimate;  that, 
for  each  visit,  a  physician  drives  an 
average  of  .80  miles  round  trip  and  is 
reimhiir.sed  for  gas  at  a  rate  of  .SO. .8.8  (the 
IR.S  mileage  reimhnr.sement  rate)  per 
mile,  rhus,  each  visit  costs 
a])proximately  $30  (.80  miles  ])er  visit  x 
$0..8.8  j)er  mile)  for  a  total  annual  burden 
of  $780  i)er  CAH  ($30  per  visit  x  28 
visits  =  $780  annual  cost  per  CAH).  We 
understand  that  a  small  mnnher  of 
CAHs,  such  as  those  in  Hawaii  and 
Alaska,  mo.st  likely  incur  significant 
additional  cost  for  airfare  and  overnight 
accommoilations.  However,  we  do  not 
have  enough  data  to  e.stimate  the.se 
various  costs  and  recpie.st  comment  in 
this  area. 

We  believe  that,  in  the  absence  of  a 
reeinirement  for  biweekly  physician 
visits,  about  half  of  all  CAHs  will 
increase  their  use  of  telemedicine, 
where  appropriate,  and  will  he  able  to 
r(!dnce  the  total  nmnher  of  visits  as  a 
result  of  following  (d'ficient.  site-specific 
planning  efforts  prompted  hv  real-time 
needs.  These  changes  would  result  in 
savings  in  both  hourly  and  travel 
ex])en.se.s  for  CAHs  that  choose  to 
increase  their  use  of  telemedicine.  We 
believe  that  eliminating  the  on-site,  hi¬ 
weeklv  phv.sician  .suj)ervi.sion  would 


|)roduce  an  annual  estimated  savings  of 
half  of  all  current  |)hysician  supervision 
costs  for  approximately  200  CAHs.  We 
estimate  the  savings  as  follows:  $1..8 
million  for  on-site  visits  ($14,820/2  x 
200  CAHs=$l  .482.000)  and  $78,000  in 
travel  costs  ($780/2  x  200  =  $78,000). 

.Since  CAHs  are  retpured  to  document 
the  (wents  in  which  an  extraordinary 
circumstance  would  prevent  a  doctor 
from  visiting  the  CAH.  at  a  minimum, 
once  in  a  2-week  period,  we  estimate 
the  administrative  expenses  associated 
with  the  documentation  reepurements  at 
§48.8.831  (h)(2)  to  he  .$2,899.84  per  year. 
Based  on  sample  data  from  the  Health 
Resources  ami  Services  Admini.stration 
(HR.SA),  we  estimate  that  such 
circumstances  may  impact  about  11 
percent  of  all  pre.sently  reejuired  visits 
for  this  subset  of  200  C^AHs.  We  estimate 
tliat  a  clerical  worker  earning  $18.88  per 
hour  would  he  responsible  for 
completing  the  paperwork,  with  each 
incident  taking  about  0.2.8  hours  to 
record.  A.ssuming  28  visits  per  year  ])er 
CAH,  with  apj)roximatelv  11  |)ercent  of 
the  nupiired  visits  being  prevented,  we 
estimate  that  the  yearly  cost  of 
conqiliance  for  these  200  CAHs  would 
h(!  $2.(570  (2(5  visits  per  year  ])er  CAH  x 
1 1  percent  x  200  CAf  Is  x  0.2.8  hour  x 
.$18.88  per  hour  =.$2,899.84  per  year). 

Thus,  we  e.stimate  a  total  annual 
savings  for  (iAHs  of  nearlv  $1.8  million 
($2,870  -r  .$1,482,000  $78,000  = 

$1  ..8(52,8  70).  For  RHCis  and  FQHCs,  we 
Ixdieve  our  ])roposal  would  reduce 
burden  on  all  such  facilities.  We 
estimate  that,  pre.sently.  to  ])erform  the 
duties  recpiired  at  § 491 .8(h)(2),  each 
month  a  phvsician  sjjends 
approximately  8  hours  (4  hours  each 
visit,  twice  a  month)  on-site  at  an  RHC 
or  FQHC  and  that  the.se  visits  require  an 
additional  4  hours  of  travel  time.  We 
estimate  a  2-hour  round-trip  travel  time 
for  visits  to  mo.st  RHCs  and  FQHCs.  thus 
ap])roximately  4  hours  per  month,  and 
we  note  that  many  RHCs  and  FQHCs 
recpiire  sj)ecial  means  of  tran.s])ort 
which  may  he  more  exjjensive  than 
traveling  by  car.  We  estimate;  travel 
costs  at  .$1,9.80  per  clinic  annually  ($7.8 
travel  cost  per  visit  x  2(5  visits  per  year 
=  $1,9.80  per  clinic  per  vear).  \Ve 
estimate  the  co.sts  for  time  spent  for  on¬ 
site  visits  to  he  .$9,880  })e;r  RH(i  or  FQHC 
per  year  (4  hours/visit  x  $9.8  an  hour  x 
28  visits  per  vear  =  $9,880  })er  year). 

By  eliminating  the  provision,  for  each 
RHC  or  FQHC  we  e.stimate  travel 
expenses  would  drop  by  about  two- 
thirds  (by  $1 ,287,  {)!■  from  $1 .9.80  to 
.$(5(53,  j)er  year);  we  further  estimate  that 
the  time  spent  on  hiweeklv  visits  would 
decrease  by  a  third  (by  .$3,2(50),  thus 
from  $9,880  to  $8,(520  j)er  year.  Just  as 
with  CAHs,  we  believe  clinics'  and 
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eeiitors'  travel  tixjMaises  would  decrease 
in  conjunction  with  an  increase  in  the 
u.se  of  telemedicine,  where  appropriate, 
and  as  a  result  of  site-specific  planning 
efforts  proin|)ted  by  real-time  needs 
rather  than  routine.  For  RlK^s  (3.‘)77 
total),  we  (‘.stimate  an  annual  .savings  of 
•S.'i.l  million  on  travel  (.Si. 287  per  vear 
X  3.077  =  S5A 1 8.390).  For  FQl  iCs  '(.I.!  34 
total),  we  estimate  thev  would  realize 
.SO. 8  million  in  annual  savings  on  travel 
exjienses  (SI  .287  ])er  vear  x  .1,134  = 
.Sl>.(>()7.4.'j8). 

RHCs  would  realize  SI 2.9  million, 
and  FQHCs  .Sl().7  million,  in  annual 
.savings  from  fewer  hours  for  on-site 
clinician  visits  (.$3,200  per  year  per  RH(] 
or  FQIK]  per  vear).  For  RllCs.  (.$3,200  x 
3.977  =  .$12.90.1.020):  for  FQHCs.  this 
means  Si 0.7  million  in  annual  savings 
(.$3,200  X  .1,134  =  .$10,730,840). 

We  also  estimate  the  administrative 
expenses  associated  with  the 
documentation  reiiuirements  at 
S4t)l. 8(h)(2).  which  are  triggered  in  the 
event  of  any  “extraordinarv 
circumstances"  preventing  any  of  the 
nujuireil  hi-weekly  jihvsician  visits.  By 
comjiarison  to  travel  and  hourly  visit 
costs,  the.se  exjien.ses  are  relatively 
small.  As  we  estimated  for  (^AHs.  we 
similarly  e.stimate  that  such 
circumstances  impact  about  11  percent 
of  the  pre.sentlv  reijidred  visits  for  all 
RHCs  and  FQl  lCs.  We  e.stimate  that  a 
clerical  worker  earning  .$18.88  per  hour 
would  he  resjionsihle  for  coinjileting  the 
])aperwork.  with  each  incident  taking 
about  0.2.1  hours  to  record.  Assuming  20 
visits  p(!r  year,  with  apjiroximately  11 
piTcent  of  these  Ixung  preventiul.  we 
estimate  the  yearly  cost  of  coinjiliance 
for  RH(]s  and  FQHCs  to  he  .$122,991  (20 
visits  X  11  ])ercent  x  [3977  RHCs  -I-.1134 
FQHCs]  X  0.21/hour  x  .$18.88  per  hour 
=  .$122,991  jier  year  for  RHCs  and 
FQHCs).  Fliminating  the  biweekly 
reijuirement  would  eliminate  this 
|)articular  administrative  cost  entirelv 
for  all  RHCs  and  FQHCs.  ])roducing  a 
total  annual  savings  of  .$13,080  for  RHC^s 
and  .$09,301  for  FQHCs.  resjiectively. 

In  total,  we  believe  that  eliminating 
the  provi.sion  would  jiroduce  annual 
estimat(Kl  .savings  of  .$18.1  million  for 
RH("s  in  travel,  honrlv,  and 
administrative  costs  (.$1,118,39?)  travel 
.$12.t)01.020  hourly  -i-  $13,080 
administrative  =  $18,  137.101).  For 
FQHCs.  we  estimate  that  eliminating  the 
jirovision  would  produce  .$23.4  million 
in  annual  savings.  ($0,007,418  travel  + 
$10,730,840  hourly  -t-  .$09,301 
administrative  =  .$23,413,003  ])er  vear). 
We  note  that  a  portion  of  these  savings 
may  he  offset  by  eijuijniumt  or  other 
costs  associated  with  increased  use  of 
telemedicine;  however,  we  lack  data 


with  whii:h  to  reliahlv  estimate  such 
costs. 

We  welcome  public  comments  on 
the.se  a.ssumjitions  and  estimatiis. 

Provision  of  .Servic:e.s  (§481. 031(a)) 

We  pro|)os(!  to  removi;  the 
reiiuirement  that  CAHs  consult  an 
individual  who  is  not  a  memh(!r  of  the 
CAH  .staff  in  tin;  development  of  its 
])atient  care  ])olicies:  instead,  we  would 
allow  (iAHs  greater  flexibility  in  their 
a])])roach.  We  e.stim.ite  that  removing 
this  re(|uirement  woidd  result  in  a  total 
annual  .savings  of  .$200. ()()()  forfiAHs 
which  are  not  part  of  a  rural  health 
network  and  therefore,  in  the  absence  of 
this  proposed  rule,  would  need  to 
provide  orientation  for  a  volunteer  to  he 
able  to  .serve  in  this  cajiacity.  No 
original  estimates  were  made  regarding 
this  re(]uirement,  which  was  in  fact 
initially  developed  for  another  provider 
ty])e  (43  FR  30120  and  43  FR  1373).  hut 
later  assumed  as  a  requirement  for 
CAHs  in  1997  (02  FR  40037). 

Based  on  our  exjierience,  we  an; 
aware  that  many  (]AHs  use  volunteers, 
such  as  curnmt  hoard  memhers. 
community  residents  with  a  nuKlical 
background,  or  others,  to  fulfill  the 
curnmt  nuiuirements  at  §481. 031(a)(2). 
That  is.  many  CAHs  use  a  volunteer  as 
th(!  non-CAH  staff  jicirson  who  provides 
advice  and  assists  in  the  d(!velo|)ment  of 
the  (^AH’s  patient  care  policies.  In  some 
cases,  the  (^AH  mu.st  also  invest  time  to 
make  such  an  individual  familiar  with 
the  C]AH’s  jiolicies  and  procedures. 

Based  on  our  (ixjierience,  we  i;stimate 
that  a  CAH  ty])ically  sjiends  about  .$10 
an  hour  for  eight  hours,  annually, 
including  any  time  r(;(|uired  for 
orientation,  to  involve  an  outside 
individual  in  the  development  of  its 
patient  care  policies.  We  also  estimate 
that  001  of  about  1,330  (]AHs  an;  part 
of  a  rural  health  network  and  can  utilize 
a  non-staff  individual  that  is  part  of  the 
network  to  fulfill  this  reiiidrement. 

Thus,  we  estimate  the  savings  based  on 
the  CAHs  that  are  not  in  a  network  and 
are  therefore  riujuinHl  to  j)ay  an 
individual  to  assi.st  with  developing  the 
jjolicies  and  prociulures.  Thus,  we 
estimate  a  total  annual  savings  of 
$200,000  ($10  X  8  hours  =  .$400  ])er  CAH 
xOOl  CAHs  =  $200,000).  We  welcome 
])uhlic  comments  on  these  assumjitions 
and  (estimates. 

RHC/FQHC:  D(!finition  of  a  Physician 
(§491.2) 

1’he  defiidtion  of  a  physician  in  the 
RHCVFQIK.  CoP  regulations  does  not 
conform  to  the  definition  of  a  physician 
in  the  payment  and  Medicare  agreement 
regulations  in  Part  401  for  the.se  tyjies  of 
sujijiliers.  We  jirojio.se  to  revi.se  the 


regulation  at  §491.2  to  more  closely 
conform  with  the  physician  definition 
in  the  Part  401  regnlations  to  eliminate 
possible  confusion  in  the  .su])])li(!r 
commindty  and  to  facilitate  tin; 
devidoiiment  of  more  s])ecialized 
primary  care  clinics,  such  as  those 
])rovi(ling  dental  services.  We  believe 
that  this  changi!  will  allow  for  an 
ex])an.sion  of  patiimt  .services  and  for 
additional  health  benefits  for  which  we 
do  not  have  a  basis  to  e.stimate. 

7.  Eflects  on  Laboratories 

In  this  propo.sed  rule,  we  would  make 
a  numher  of  clarifications  and  changes 
jiertaining  to  the  regulations  governing 
PT  referral  under  (TIA.  The  first  would 
he  to  add  a  statement  to  §493.801(1))  to 
explicitly  note  that  the  requirement  to 
treat  PT  sam])le.s  in  the  same  manner  as 
patient  speinmens  does  not  mean  that  it 
is  acceptable  to  refer  PT  samples  to 
another  laboratory  for  testing  even  if 
that  is  the  i)rotocol  for  i)atient 
specimens.  The  second  ])ropo.se(l 
change  would  carve  out  a  narrow 
exce])tion  in  our  longstanding 
interpretation  of  what  constitutes  an 
“intentional"  referral.  In  these 
instances,  the  laboratory  would  he 
subject  to  alternative  sanctions  in  lieu  of 
potential  ])rincipal  sanctions. 

Alternative  sanctions  may  include  any 
combination  of  civil  money  ])enalties, 
directed  plan  of  correction  (such  as 
reiiuired  remedial  training  of  stall], 
temporary  suspension  of  Medicare  or 
Meilicaid  ])ayment.s,  or  other  sanctions 
s|)ecified  in  accordance  with  HM.S 
regulations.  Finally,  we  pro])o.se  that 
definitions  for  the  following  three  terms 
would  he  added  to  the  regulation:  Reflex 
testing,  (Confirmatory  testing,  and  rej)eat 
P'f  referral. 

From  2007  through  2011  there  were 
41  cases  of  cited,  intentional  PT  referral. 
Of  the.se  41  ca.ses,  we  e.stimate  that  13 
would  have  fit  the  terms  of  this 
proposed  rule,  ranging  from  a  low  of  1 
in  any  year  (in  2009)  to  a  high  of  1  (in 
2011).  Based  on  discussions  with  the 
most  recently  affec:ted  laboratories,  we 
estimate  that  the  average  cost  of  the 
.sanctions  a])))lical)le  under  current 
regulations  is  approximately  $178,400 
per  laboratory.  The  largest  single  type  of 
cost  is  the  expense  to  the  laboratory  or 
hospital  to  contract  out  for  management 
of  the  laboratory,  and  to  ])ay  laboratory 
director  fees,  due  to  the  2-year  ban  of 
the  owner  and  operator  pursuant  to 
revocation  of  the  (CLIA  certificate.  We 
have  not  included  legal  expenses  in  this 
cost  estimate,  as  it  is  not  ])o.s.sihle  to 
e.stimate  the  extent  to  which  laboratories 
may  still  a])])eal  the  imposition  of  the 
alternative  sanctions  in  this  pro])o.sed 
rule.  We  therefore  e.stimate  the  annual 
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fiscal  savings  of  the  proj)()so(l  changes  to 
range  from  a  low  of  $878,400  (1 
laboratory)  to  a  high  of  $2.0  million  (.8 
laboratories),  with  an  annual  average 
(!stimateti  savings  of  $1.7  million  (about 
.8  lal)oratories  per  year  on  average). 

While  th(i  macro  .savings  may  not  he 
large,  the  costs  to  the  individual 
laboratory  or  hos])ital  that  is  affected 
can  he  significant. 

We  note,  however,  that  the  $1.7 
million  estimated  savings  to  laboratories 
may  over.state  or  understate  the 
provision’s  net  benefits.  For  example,  if 
the  prior  management  is  fir(Kl  in.stead  of 
l)eing  reassigned  to  other  duties  for  the 
two  year  period,  some  of  the  costs  of 
paying  for  the  new  management’s 
.salaries,  benefits  and  training  may  he 
able  to  he  drawn  from  funding  that  had 
previously  been  earmarked  to  pay  tho.se 
expen.ses  for  their  predecessors.  That  is, 
the  co.sts  associated  with  the  new 
emj)loyee  could  he  offset  hv  the  savings 
gained  when  the  former  employee;  is 
t(;rminated.  Any  such  offset  would 
result  in  lower  savings  than  is  estimated 
above.  Th{;re  are  also,  however, 
unknowns  that  may  result  in  larger 
.savings  than  estimated  above.  For 
exam|)le,  we  have  no  data  on  wh(;ther 
terminated  management  historicallv 
receiv(;d  .severance  jiackages.  If  tlu;y  did. 
those  co.sts  would  have  to  he  added  to 
the  co.sts  we  noted  above.  While  we 
recognize;  these  potential  inaccuracies  in 
our  estimates,  we  lack  data  to  account 
for  the.se  considerations.  We  w(;lcom{; 
comments  on  this  issue. 

8.  Effects  on  Small  Entiti(;s 

The  RFA  r(;cjuires  agencies  to  analyze; 
e)ptions  for  re;gnlate)rv  re;lie;f  of  small 
entities,  if  a  rule  has  a  signifiexmt  impact 
em  a  substantial  numher  eif  small 
entities.  For  ])urpose;s  of  the;  RFA.  we 
estimate  that  the  great  majority  of  the; 
jiroviders  that  woulel  be;  affected  by 
CMS  ride;s  are  small  e;ntitie;.s  as  that  term 
is  nseel  in  the  RFA.  The  great  majority 
e)f  he)spitals  and  mo.st  edher  he;alth  care; 
pre)viele;r.s  anel  snj)plie;r.s  are;  small 
entities,  either  by  being  nonprofit 
eerganizations  or  by  me;e;ting  the  SBA 
elefinition  of  a  small  husine.ss. 
Ae:e:e)relinglv,  the;  usual  prae;tie:e;  e)f  MHS 
is  te)  tre;al  all  j)roviele;rs  anel  sup])lie;rs  as 
small  entities  in  aiuilvzing  the;  effe;e:ts  e)f 
enir  rules. 

This  ])re)])e)se;el  rule;  weeulel  .save; 
affeedeei  e;ntitie;s  almost  $700  millieni  a 
ye;ar.  Me)st  of  the;se;  savings  woulel 
ae;crne;  to  heespitals.  While;  this  is  a  large 
amenmt  in  te)tal.  the;  average;  saving  j)e;r 
;iffee:te;el  he)S])ital  is  less  than  one  half 
million  elollars  pe;r  year.  Althe)ugh  the; 
ewerall  magnituele;  of  the;  pape;rwork. 
staffing,  anel  related  e;e).st  re;elue:tie)ns  to 
he)S])itals  anel  CAHs  unele;r  this  rule;  is 


e;e:e)ne)mie:ally  signifie:ant,  the;se;  savings 
are;  likely  te;  he;  a  frae;tie)n  e)f  e)ne;  pe;re:e;nt 
e)f  te)tid  he)spital  e:e).sts.  Te)tal  natie)nal 
inpatient  he)Sj)ital  speneiing  is 
appre)ximate;ly  nine  lumelre;el  billion 
eleellars  a  year,  e)r  an  iivenige  e)f  ahe)ut 
$1.80  millie)!!  per  heespital.  anel  e)ur 
primary  estimate  e)f  tlie;  ne;t  e;ffe;e:t  e)f 
these  pre)])e)sal.s  e)n  re;elue:ing  he).s|)ital 
ce)sts  is  le;.ss  than  $700  millie)n  annuallv. 
This  is  <111  average;  of  ahenit  $90,000  in 
siivings  feir  the;  0,200  heisiiitals 
(inedueling  (iAi  Is)  that  are;  re;gnhite;el 
threnigh  the;  CoPs  iinel  is  well  imeler  eine; 
])e;re:e;nt  eif  annual  spe;neling.  It  wenilel  lie; 
higher  in  large;r  heisjiitals,  anel  lenve;r  in 
smalle;r  heispitals,  sine;e;  the;se  .savings 
weuilel  he  roughly  iireiportional  tei 
patient  volume. 

llnele;r  HHS  gnielelines  feir  RFA. 
actions  that  ele;  neit  nt;gatively  affe;e:t 
e.eists  eir  reve;nue.s  by  more;  than  8 
pere;e;nt  a  year  are;  neit  e;e:e)ne)mie;ally 
signifiexmt.  We;  believe  that  no  heispitals 
of  any  size  will  he;  ne;gative;ly  affe;e;te;el. 
Ae:e:e)reiinglv,  we;  have  eletermineel  that 
this  pre)pe).se;el  rule;  weinlei  neit  have  a 
signifiexmt  eexmeimie:  im])ae:t  em  a 
sulistiintial  nnmhe;r  eif  small  e;ntitie;.s. 
anel  e:e;rtifv  that  an  Initiiil  RFA  is  neit 
re;epnre;el.  Neitwithstaneling  this 
e:eine;lu.siein,  we;  he;lie;ve;  tluit  this  RIA  anel 
the  ]ire;amlile;  as  a  whole  me;e;t  the; 
luejnirememts  eif  the;  RFA  feir  suedi  an 
analysis. 

In  aelelitiein.  .se;e;tiein  1102(li)  eif  the;  Ae;t 
luejuires  ns  tei  pre;pare;  a  re;gnlateirv 
im]iae:t  analysis  if  a  rule  imiv  have;  a 
signifiexint  impae:t  ein  the;  eipe;ratieins  eif 
a  sulistcintial  ninnlie;r  eif  small  rural 
heispitals.  This  analysis  must  exinfeirm  tei 
the;  preivisieins  eif  se;e:tiein  008  of  the; 

RFA.  Feir  ]inrpo.se;.s  eif  seed  iein  1102(h)  eif 
the;  Ae:t.  we;  ele;fine;  a  small  rural  heispital 
as  a  hospital  that  is  leie:ateel  eintside  of 
a  metreijieilitan  .stati.stie:al  are;a  anel  has 
fewer  than  100  heels.  I’eir  the  pre;e:e;ding 
re;asein.s,  we;  have  eletermineel  that  this 
preijieiseel  rede  will  re;elue:e  costs  anel  will 
therefeire  not  have  a  signifie:ant  ne;gative 
impaed  on  the;  ope;ratiein.s  of  a  substantial 
nnmher  of  small  rural  heispitals. 

Se;ediein  202  of  the;  linfuneleel 
Manelate;.s  Reform  Ae.t  of  199.8  (UMRA) 
alsei  re;e|uire;.s  that  <ige;ne:ie;s  assess 
antiedpateel  exists  anel  benefits  hefeire 
issuing  any  rule;  wheise  manelateis 
re;e]uire;  sjiemeling  in  any  1  ye;ar  eif  $100 
milliein  in  1998  eieilhirs.  u]ielate;el 
annually  feir  inflatiein.  In  2012.  that  is 
ap]ireiximate;lv  .$18‘)  milliein.  This 
jireipeiseel  rule  eleie;s  mil  e;eint<iin  any 
manelates. 

Exeeaitive  Oreler  18182  eslahlishes 
e;e;rlain  reiejuirements  that  an  age;ne;y 
must  me;e;t  when  it  issueis  a  ]ireipei.se;ei 
rule;  (anel  suli.seepient  final  rule)  that 
woulel  impeise  substantial  elire;ed 
re;ejuireme;nt  e:o.st.s  on  Stale  anel  leie:al 


geivernments.  piuemjits  State;  hiw,  eir 
eitherwise;  has  Fe;ele;ralism  imjiliexitions. 
This  rule;  weiidel  neit  have;  a  snlistantial 
elire;ed  e;ffe;ed  on  State;  eir  leie:al 
geivernmemts,  pre;e;mpt  State;s,  eir 
eitherwi.se;  have;  <i  Fe;eie;rali.sm 
implie:atiein. 

D.  Altarndtivas  ('.onsiddidd 

Freim  within  the  entire;  lieielv  eif  CeiPs 
anel  CK’.s,  the;  mei.st  viable  e:anelielate;s  feir 
re;feirm  we;re;  thei.se;  iele;ntifie;el  hv 
.stiikeholelers.  by  re;e;e;nt  re;.se;are:h,  or  by 
e;xpe;rls  eis  unusually  liurelenseime  if  neit 
imediangeel.  This  subset  eif  the;  universe 
eif  stanelarels  is  the;  feieais  eif  this 
preijieiseel  rule.  Feir  all  eif  the;  jireijio.seel 
jirovisions.  we;  e;einsiele;re;ei  neit  making 
thei.se  edianges.  Ultimately,  we;  .saw  no 
geieiel  re;aseins  neit  tei  jirojicise  the;se 
liurelen  reeiueang  chiinges.  We;  welexime 
eximments  ein  whether  we  jirojierlv 
seleedeel  the  lie;.st  e:anelielate;.s  feir  change, 
anel  welexime  suggestions  for  aelelitional 
refeirm  exmelielates  from  the  entire;  lieiely 
eif  CeiPs. 

Feir  LT(]  faealitieis.  we;  exinsielereel  the; 
ojition  eif  not  making  any  e:hange;.s  tei  the; 
rule.  Heiwe;ve;r.  we;  we;re;  jie;r.suaele;el  hv 
the;  exintaeds  we;  re;ex;ive;el  that  liema  fiele; 
e;ffeirt.s  were;  being  meiele  liy  the;  nursing 
heime;.s  in  e]ue;.stiein  tei  ae:hie;ve;  the;  best 
residts  feir  resielents.  We;  he;lie;ve;  that  the; 
benefits  tei  re;sieie;nts  eif  having  ne;w. 
meieleirn  anel  fidly-eiejiujijieel  faealities  are; 
suhstantiiil.  <mel  that  the;  jiulilie:  inte;re;st 
is  se;rve;el  by  aveiieling  wastage;  eif  funels 
sjieint  ein  retreifitting  an  eileler  .struedure; 
whe;n  that  structure  is  seiein  tei  he 
re;]ilaex;el  eir  suh.stantiallv  imjireiveel.  We; 
akso  e;onsiele;re;el  the;  eiption  eif  granting 
e;xte;nsieins  of  the;  elm;  elate;  when  a 
rejilacement  eir  .substantial  renovatiein  is 
neit  exinte;mjilate;el.  Heiwe;ve;r,  we;  lielieive; 
that  an  a|ijireiae:h  that  limits  extensieins 
tei  situations  where;  a  re]ilaex;ment 
facility  eir  substantial  renovatiein  is 
inveilveel  weinlel  best  lialanex;  the; 
aelvi.sahility  of  timely  achieveimenl  to 
full  sjirinkler  status  anel  the;  .sjie;e:ial 
challe;nge;.s  inveilveel  in  large;-.scale; 
exinstruedion  projeeds. 

Reigareling  the  jirojieiseel  revisieins  tei 
the;  GLIA  re;gulatieins,  we;  feieaiseel  einr 
jireijiei.sals  e;xe:lu.sive;ly  ein  re;fle;x  eir 
exinfirmateiry  teisting.  Sue:h  e:ase;.s,  where; 
the;  laheirateirv  has  feilleiweel  its  stamlarel 
eijierating  |ireiex;elure;  in  fidl.  jireiviele  a 
rea.seinahle;  basis  for  the;  Se;ea'e;t<iry  tei 
eletermine;  that  the;  re;fe;rral  was  neit 
inte;ntieinal. 

E.  IJncdi'tdintv 

Our  e;.stimate;.s  eif  the  eiffeeds  eif  this 
re;gulatiein  are;  .siilije;ed  tei  signifiexint 
imex;rtainty.  While;  the;  Dejiartment  is 
exinfiele;nt  that  the;.se;  re;feirms  will 
Jireiviele  flexibilities  tei  faedlitieis  that  will 
yield  major  exist  savings,  the;re;  are 
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uncertainties  about  the  inagnitnde  of 
these  effects.  In  addition,  as  we 
previously  explainecf.  tlnne  may  l)e 
significant  additional  health  henefits. 
Thus,  we  are  c{)nfi(lent  that  the  rule  will 
yield  substantial  net  l)enefits.  In  this 
analysis  we  have  provichul  estimates  to 
suggest  the  potential  savings  these 
reforms  conlil  achieve  under  certain 
assumptions.  We  ajjpreciate  that  those 
assumptions  an;  simi)lified,  and  that 
actual  results  could  hi;  substantially 
higher  or  lower.  Although  there  is 
uncertainty  concerning  the  magnitude 
of  all  of  onr  estimat(!s.  we  do  not  have 
the  data  to  provide  probable  estimates 
as  to  the  range  of  possibilities,  or  to 
estimate  all  categories  of  possible 


henefits,  including  health  effects.  We 
have  illustratively  presented  one 
po.ssihl(!  lower  hound — for  food  and 
dietetic  service.s — in  tlu;  preceding 
analysis  and  in  the  Accounting 
Statement  that  follows.  We  welconn; 
comments  addressing  this  lower  hound 
e.stimate.  as  well  as  the  missing  or 
uncertain  (dfects  of  other  ])rovisions.  hv 
profe.ssional  societies,  individual 
providers,  provider  associations, 
academics,  and  others. 

F.  Accountin;^  Statciucnt 

As  retinired  by  OMB  ('ircnlar  A— 4 
(available  at  h11]):// 
www’.w’liitelioiisa.guv/oluh/circuldrs/ 
(1004/(1-4. pdf),  we  have  prepared  an 


accounting  statement.  As  pnn'ionsly 
explained,  achieving  the  full  sco])e  of 
potential  savings  will  depcmd  on  future 
decisions  by  hosi)itals,  by  State 
regulators  and  others.  Many  other 
factors  will  influence  long-t(!rm  results. 
We  estimate  the  overall  cost  savings  that 
this  rule  would  create  would  he 
approximately  $231  million  to  $878 
million  in  the  first  year,  and  $209 
million  to  $8.'i4  million  per  vear 
th(!reafler,  or  about  $214  million  to  $8.‘j9 
million  annualized  over  the  luixt 
years.  Over  a  .'i-year  period,  onr  primary 
estimate  is  that  cost  savings  would  he 
ap])roximately  $3.3  billion,  though  they 
could  he  as  low  as  about  $1  billion. 


Table  2— Accounting  Statement:  Classification  of  Estimated  Costs  and  Savings 

($  In  millions) 


Primary  es- 
fimate  and 
upper 
bound 

1 _ 

Lower 

bound 

Units 

Category 

Year  dollars 

Discount 

rate 

Period 

covered 

Benefits  . 

None 

Costs: 

Annualized  Monetized  reductions  in  Costs  . 

-$659 

7% 

2013-17 

-$659 

3% 

2013-17 

Transfers . 

None 

In  accordance  with  the  ])rovisions  of 
lixecutive  Order  1288().  this  nignlation 
was  review(;d  by  the  Office  of 
Management  and  Budget. 

I  jsl  of  Subjects 

42  CFR  Part  410 

Health  facilities.  Health  profe.ssions. 
Medicare.  Reporting  and  recordkeeping 
nujuinanents 

42  cm  Part  442 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
maintenance  organizations  (HMO), 
Mtuiicare,  Penalties.  Privacy.  Rciporting 
and  recordkeeping  nujuirements 

42  cm  ]\a1  402 

Crant  j)rogram.s — lujalth.  flosi)itals. 
Medicaid.  Medicare.  Rej)orting  and 
recordkeeping  requinmients 

42  cm  Part  403 

Orant  program.s — health.  Health 
facilities.  Health  professions.  Health 
records,  M(;dicaid.  M(!dicare.  Nursing 
homes.  Nutrition,  Reporting  and 
nicordkeeping  recjuirements.  Safety 

42  cm  Part  405 

(hant  j)rogram.s — health.  Health 
facilities.  Medicaid.  Medicare. 


Reporting  and  recordkee])ing 
r(!(|uir(!ments 

42  CPU  Part  400 

Orant  |)rograms — health.  Health 
facilities.  Medicare,  Reporting  and 
recordke(!ping  reciuirements.  X-rays 

42  CFP  Part  400 

Admini.strative  practice  and 
])rocedure.  Health  facilities.  Medicare, 
Reporting  and  recordkee])ing 
recjnirements 

42  CFP  Part  401 

(hant  program.s — health.  Health 
facilities,  Medicaid.  Medicare, 

Re])orting  and  recordkeeping 
re(]nirements.  Rural  areas 

42  CFP  Part  403 

Administrative  practice  and 
proceilure.  Orant  programs-health. 
Health  faciliticis.  Laboratories.  M(!dic;aid, 
Medicare.  Penalties,  Reporting  and 
recordkeejjing  re(|uirements 
Ih)!'  the  reasons  set  forth  in  the 
preamhl(!,  the  Centers  for  Medican;  8: 
Medicaid  Services  propo.ses  to  amend 
42  (iFR  as  .set  forth  Indow: 


PART  416— AMBULATORY  SURGICAL 
SERVICES 

■  1 .  The  authority  citation  for  part  418 
continuc:s  to  read  as  follows: 

Authority:  Secs.  1102  and  1871  ol  lhe 
Social  Security  Act  (42  U.S.C.  1302  and 
lllOahh). 

Subpart  C — Specific  Conditions  for 
Coverage 

■  2.  Section  418.42  is  amended  by 
revising  paragraph  (h)(2)  to  read  as 
follows: 

§  41 6.42  Condition  for  coverage — Surgical 
services. 

***** 

(1,)*  *  * 

(2)  A  physician  (inalified  to 
administer  ane.sthesia,  a  certified 
registered  nurse  anestheti.st  (ORNA),  or 
an  ane.sthesiologist’s  assistant  as  defined 
in  I?  41 0.89(1))  of  this  chapter,  or  a 
sn])ervised  trainee  in  an  a])])roved 
educational  program.  In  those  cases  in 
which  a  non-i)hysician  administers  the 
anesthesia,  unless  exempted  in 
accordance  with  ])aragraph  (c)  of  this 
.section,  the  anesthetist  must  he  under 
the  supervision  of  the  ojierating 
j)hvsician,  and  in  the  case  of  an 
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anoslliosiologist’s  assistant,  under  the 
sui)ervision  oi  an  ane.sthesiologist. 

*  ★  ★  *  * 

■  3.  Section  41(i.4U  is  amended  by 
revising  paragrajjh  (h)  to  read  as  follows: 

§  41 6.49  Condition  for  coverage — 
Laboratory  and  radiologic  services. 

***** 

(h)  Standard:  Hadiolo;^i(:  sarvicas.  (1) 
Radiologic  services  niav  onlv  he 
l)rovided  when  integral  to  ])rocednres 
offered  hy  the  ASCi  and  must  meet  the 
r(!(|uirement.s  siiecified  in  §482.2(>{h), 
(c)(2).  and  (d)(2)  of  this  cha])ter. 

(2)  A  doctor  of  medicine  or 
osteopathy  who  is  cjiialified  hy 
education  and  experience  in  accordance 
with  State  law  and  ASC',  policy  must 
supervise  the  i)rovision  of  radiologic 
services. 

PART  442— STANDARDS  FOR 
PAYMENT  TO  NURSING  FACILITIES 
AND  INTERMEDIATE  CARE 
FACILITIES  FOR  INDIVIDUALS  WITH 
INTELLECTUAL  DISABILITIES 

■  4.  The  authority  citation  for  part  442 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Siicurily 
Act  (42  tl.S.C.  1202),  iinhiss  otherwi.sc;  noted. 

Subpart  C — Certification  of  ICF/IIDs 

■  .'j.  Section  442.101  (d)(3)(ii)  is  revised 
to  read  as  follows: 

§442.101  Obtaining  certification 

***** 

(d)  *  *  * 

(3)  *  *  * 

(ii)  The  facility  submits  an  accejitahle 
plan  of  correction  covering  llie 
remaining  deficiencies. 
***** 

§442.105  [Removed  and  Reserved] 

■  ().  Section  442.105  is  removed  and 
reserved. 

§442.110  [Removed  and  Reserved] 

■  7.  Section  442.110  is  removed  and 
reserved. 

PART  482— CONDITIONS  OF 
PARTICIPATION  FOR  HOSPITALS 

■  8.  The  authority  citation  for  jiart  482 
cfintinues  to  read  as  follows: 

Authority:  Secs.  1102,  1871  and  1881  of 
the  Social  Socurilv  Act  (42  II. .S. (I.  1302, 
130.51)11,  and  130oit),  unless  otherwise  noted. 

Subpart  C — Basic  Hospital  Functions 

■  9.  Section  482.12  is  amended  hy 
revising  the  introductory  text  and 
adding  paragraph  (a)(l{))  to  read  as 
follows: 


§482.12  Condition  of  participation: 
Governing  body. 

There  must  he  an  effective  governing 
body  that  is  legally  responsible  for  the 
conduct  of  the  Imspital.  If  a  hosjiital 
does  not  have  an  organized  governing 
body,  the  iiersons  legally  resjjonsihle  for 
the  conduct  of  the  hosjiital  must  carrv 
out  the  functions  sjiecified  in  this  jiart 
that  jiertain  to  the  governing  hodv. 

(a)  *  *  * 

(10)  (ionsnlt  direct Iv  with  the 
individual  assigned  the  resjionsihilitv 
for  the  organization  and  conduct  of  tlie 
hosjiitars  medical  .staff,  or  his  or  her 
designee.  At  a  minimum,  this  direct 
consultation  must  oc:cur  jieriodically 
throughout  the  fiscal  or  calendar  year 
and  inclmle  discussion  of  matters 
related  to  the  quality  of  medical  care 
jirovided  to  jiatients  of  the  hosjjital.  For 
a  multi-hospital  system  using  a  single 
governing  body,  the  single  multi- 
hosjiital  system  governing  body  must 
consult  directly  with  the  individual 
resjionsihle  for  the  organized  medical 
staff  (or  his  or  her  designee)  of  each 
hosjiital  within  its  system  in  addition  to 
the  other  recjuirements  of  this 
jiaragrajih. 

***** 

■  10.  Section  482.22  is  amended  liv 
revising  the  introdnctorv  text  and 
jiaragrajih  (a)  introductory  text  to  read 
as  follows: 

§482.22  Condition  of  participation: 

Medical  staff. 

Each  hosjiital  must  have  an  organized 
and  individual  medical  staff,  distinct  to 
that  individual  hospital,  that  ojierates 
under  bylaws  ajijirovetl  liv  the 
governing  body,  and  which  is 
resjionsihle  for  the  (juality  of  medical 
care  jirovided  to  patients  by  that 
individual  hosjiital. 

(a)  Standard:  Eligihilitv  and  procass 
for  appointinant  to  medical  staff.  The 
medical  staff  must  he  comjiosed  of 
jihysicians.  In  accordance  with  State 
law,  inf:luding  scojie-of-jiractice  laws, 
the  medical  staff  may  al.so  include  other 
categories  of  non-jihysician 
jiractitioners  who  are  determined  to  he 
eligible  for  ajijiointment  hy  the 
governing  body. 

***** 

■  1 1.  Section  482.28  is  amended  hy 
revising  jiaragrajihs  (h)(1)  and  (2)  to  read 
as  follows: 

§482.28  Condition  of  participation:  Food 
and  dietetic  services. 

***** 

(h)  *  *  * 

(1)  Individual  jiatient  nutritional 
needs  must  he  met  in  accordance  with 
recognized  dietary  jiractices. 


(2)  All  Jiatient  diets,  including 
therajieutic  diets,  mu.st  he  ordered  liv  a 
jiractitioner  resjionsihle  for  the  care  of 
the  Jiatient,  or  hy  a  qualified  dietician  as 
authorized  by  the  medical  staff  and  in 
accordance  with  State  law. 
***** 

Subpart  D — Optional  Hospital  Services 

■  12.  Section  482.53  is  amended  hv 
revising  jiaragrajih  (li)(l)  to  read  as 
follows: 

§482.53  Condition  of  participation: 

Nuclear  medicine  services. 

***** 

(h)  *  *  * 

(1)  In-hou.se  jirejiaration  of 
radiojiharmaceuticals  is  hy,  or  under  the 
supervision  of,  an  ajijirojiriatelv  trained 
registered  jiharmacist  or  a  doctor  of 
medicine  or  osteojiathv. 
***** 

■  1 3.  Se{:tion  482.54  is  amended  hy 
adding  jiaragrajih  (c)  to  read  as  follows: 

§482.54  Condition  of  participation: 
Outpatient  services. 

***** 

(c)  Standard:  Orders  for  outpatient 
seivices.  Outjiatient  services  must  he 
ordered  hy  a  jiractitioner  who  meets  the 
following  conditions: 

(1)  Is  resjionsihle  for  the  care  of  the 
Jiatient. 

(2)  Is  licensed  in  the  State  where  he 
or  she  jirovides  care  to  the  jiatient. 

(3)  Is  acting  within  his  or  her  scojie 
of  jiractice  under  State  law. 

(4)  Is  authorized  in  accordance  with 
jiolicies  adojited  hy  the  medical  staff, 
and  ajijiroved  hy  the  governing  hodv,  to 
order  the  ajijilicahle  outjiatient  .services. 
This  ajijilies  to  the  following: 

(i)  All  Jiractitioners  who  are 
ajijiointed  to  the  hosjiital’s  medical  staff 
and  who  have  been  granted  jirivileges  to 
order  the  ajijilicahle  outjiatient  services. 

(ii)  All  Jiractitioners  not  ajijiointed  to 
the  medical  .staff,  hut  who  satisfv  the 
above  criteria  for  authorization  hv  the 
hosjiital  for  ordering  the  ajijilicahle 
outjiatient  .services  for  their  jiatients. 

Subpart  E — Requirements  for  Specialty 
Hospitals 

§482.66  [Redesignated  as  §482.58] 

■  14.  Redesignate  §482.()()  in  Suhjiart  E 
as  §482.58  in  Snhjiart  D. 

§482.74  [Amended] 

■  1 5.  .Section  482.74  is  amended  hy 
removing  jiaragrajih  (a)(2)  and 
redesignating  jiaragrajihs  (a)(3)  and  (4) 
as  jiaragrajihs  (a)(2)  and  (3)  resjiectively. 

■  1  (1.  .Section  482.80  is  amended  hv — 

■  a.  Revising  jiaragrajih  (c)  introductory 
text. 
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■  1).  Removing  paragraph  (c)(2). 

■  c.  Redo.signating  paragraph  (c)(3)  as 
|)aragraph  (c)(2). 

The  revision  reads  as  follows: 

§  482.80  Condition  of  participation:  Data 
submission,  clinical  experience,  and 
outcome  requirements  for  initial  approval  of 
transplant  centers. 

*  *  *  *  * 

(c)  Standard:  Ontconu;  nujniivmants. 
(iMS  will  review  outcomes  for  all 
tran.s])lant.s  ])erlorme(f  at  a  ccmtcn'. 
including  outcoimjs  for  living  donor 
trans|)lants.  if  applicable.  (]MS  will 
r(!view  adult  and  j)ediatric  outcomes 
separately  when  a  ccmtcu'  recjiujsts 
Medicare  apj)roval  to  |)erform  both 
adult  and  pediatric  tran.s])lant.s. 
***** 

■  1 7.  Section  482.82  is  amended  hv — 

■  a.  Revising  paragra})hs  (a)  and  (h). 

■  1).  Revising  j)aragraj)h  (c)  introductorv 
text. 

■  c.  Removing  j)aragraph  (c)(2). 

■  d.  Redesignating  ])aragraph  (c)(3)  as 
j)aragraph  (c)(2). 

The  revisions  read  as  follows: 

§482.82  Condition  of  participation:  Data 
submission,  clinical  experience,  and 
outcome  requirements  for  re-approval  of 
transplant  centers. 

***** 

(a)  Standard:  Data  snhinission.  No 
later  than  90  days  after  the  due  date 
estahlislnul  hv  the  OPTN,  a  trans|)lant 
center  must  submit  to  the  OPTN  at  least 
9.')  percent  of  the  recjuired  data 
siibmi.ssions  on  all  transplants 
(dec(!a.sed  and  living  donors)  p(!rfonned 
during  the  j)rior  3  years.  Recpiinui  data 
submissions  include,  but  are  not  limited 
to.  submission  of  the  appro])riate  (3PTN 
forms  for  transplant  candidate 
registration,  transjjlant  recipient 
registration  and  follow-up.  and  living 
donor  registration  and  follow-uj). 

(b)  Standard:  Clinical  experience.  To 
be  considered  for  re-aj)proval.  an  organ- 
specific  tran.s])lant  center  must  generally 
perform  an  average  of  10  transplants  ])er 
year  during  the  prior  3  years. 

(c)  Standard:  Ontcoine  requirements. 
(.’M.S  will  review  outcomes  for  all 
transjjlants  pijrformed  at  a  center, 
including  outcomes  for  living  donor 
trans|)lants.  if  a|)])licahle.  (iMS  will 
review  adult  and  pediatric  outcomes 
separatedy  when  a  center  retiuests 
Medicare  aj)proval  to  j)erform  both 
adult  and  jMuliatric  transplants. 
***** 

PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILITIES 

■  18.  The  authority  citation  for  ])art  483 
continues  to  read  as  follows: 


Authority:  .Scics.  1102  and  1871  of  llii! 

Social  .Seciii'ilv  Act  (42  l)..S.(;.  1.302  and 
i:i9.aldi). 

Subpart  B — Requirements  for  Long- 
Term  Care  Facilities 

■  19.  Section  483. .I  is  amended  bv 
adding  paragraph  (1)  to  read  as  follows: 

§483.5  Definitions 

***** 

(1)  Major  modification  means  the 
modirication  of  more  than  .'ll)  percent,  or 
more  than  4..‘)()()  .scpiare  feet,  of  the 
smoke  compartment. 

■  20.  .Section  483.70  is  amended  by 
adding  paragraphs  (a)(8)(iii)  and  (iv)  to 
read  as  follows: 

§483.70  Physical  environment. 

***** 

(a)  *  *  * 

(8)  *  *  * 

(iii)  Subject  to  ajijiroval  by  (^M.S.  a 
long  term  care  facility  may  be  granted 
an  extension  of  tin;  sjirinkler  in.stallation 
deadline  for  a  time  period  not  to  exceed 
2  years  from  August  13.  2013.  if  the 
facility  meets  all  of  tin:  following 
conditions: 

(A)  It  is  in  the  jn'oeess  of  rejilacing  its 
current  building,  or  undergoing  major 
modifications  to  improve  the  living 
conditions  for  residents  in  all 
uns])rinklered  living  areas  that  reciuires 
the  movmnent  of  corridor,  room, 
jiartition.  or  structural  walls  or 
.su])|)orts.  in  addition  to  the  installation 
of  a  sjn  inkler  system. 

(IJ)  It  demon.strat(!s  that  it  has  made 
th(!  necessary  financial  commitments  to 
com])lete  the  building  replacement  or 
modification. 

((3  Before  applying  for  the  deadline 
extension,  it  has  submitted  plans  to 
.State  and  local  authorities  that  are 
nec(!ssary  for  a|)])roval  of  the 
rejilacement  building  or  major 
modification  that  includes  the  reciuired 
sjninkler  installation,  and  has  rec(;iv(;d 
a|)|)roval  of  the  jilans  from  .State  and 
loc:al  authorities. 

(D)  It  agrees  to  coinjilete  interim  stejis 
to  inijirove  fire  safetv.  as  determined  bv 
CMS. 

(iv)  An  extension  granted  under 
jiaragrajih  (a)(8)(iii)  of  this  .section  mav 
be  renewed  once,  for  an  additional 
|)eriod  not  to  exceinl  1  vear.  if  the 
following  conditions  are  met: 

(A)  (-M.S  finds  that  extenuating 
circumstances  b(!vond  the  control  of  the 
facility  will  jirevent  full  comjiliance 
with  the  jnovisions  in  jiaragrajih 
(a)(8)(i)  of  this  .section  by  the  end  of  the 
fir.st  waiver  jieriod. 

(B)  All  other  conditions  of  jiaragrajih 
(a)(8)(iii)  of  this  section  are  met. 


PART  485— CONDITIONS  OF 
PARTICIPATION:  SPECIALIZED 
PROVIDERS 

■  21.  The  authority  citation  for  Bart  48.5 
continues  to  read  as  follows: 

Authority:  .Sees.  1102  and  1871  ol  the 
.Social  .Seeiiritv  Act  (42  U..S.(;.  1302  and 
130,T(hli)). 

Subpart  F — Conditions  of 
Participation:  Critical  Access  Hospitals 
(CAHs) 

■  22.  .Section  48.5.831  is  .imended  bv 
revising  jiiiragrajih  (b)(2)  to  read  as 
follows: 

§485.631  Condition  of  participation: 
Staffing  and  staff  responsibilities. 

***** 

(b)  *  *  * 

(2)  A  doctor  of  medicine  or 
osteojiathy  is  jire.sent  for  sufficient 
jieriods  of  time  to  jirovide  medical 
direction,  consultation,  and  sujiervision 
for  the  services  jirovided  in  the  ('.AH. 
and  is  available  through  direct  radio  or 
telejihone  communic:ation  or  electronic 
communication  for  consultation, 
assistance  with  medical  emergencies,  or 
jiiitient  referral. 

***** 

■  23.  .Section  485.83.5  is  amended  by 
revising  jiaragrajih  (a)(2)  to  read  as 
follows: 

§485.635  Condition  of  participation: 
Provision  of  services. 

(a)  *  *  * 

(2)  'I'he  jiolicies  are  develojied  with 
the  advice  of  members  of  the  (lAH’s 
jirofessional  healthcare  staff,  including 
one  or  more  doc:tors  of  medicine  or 
osteojiathv  and  one  or  more  jihysician 
assistants,  nurse  jiractitioners.  or 
clinical  nurse  sjjecialists.  if  they  are  on 
■staff  under  the  jn  ovisions  of 
§485.831  (a)(1). 

***** 

PART  486— CONDITIONS  FOR 
COVERAGE  OF  SPECIALIZED 
SERVICES  FURNISHED  BY 
SUPPLIERS 

■  24.  rh(!  authority  citation  for  Bart  488 
f:ontinues  to  read  as  follows: 

Authority:  .Siics.  111)2,  1 138,  and  1871  of 
llu;  .Social  .Sccnrilv  Act  (42  li..S.(:.  1302, 
132()l)-8.  and  139.5hh)  and  section  371  of  the 
Bnhiic  Ihudth  .Stn'vice  Act  (42  IL.S.t^  273). 

Subpart  G — Requirements  for 
Certification  and  Designation  and 
Conditions  for  Coverage:  Organ 
Procurement  Organizations 

■  25.  .Sec:tion  488.308  is  amended  by 
revising  jiaragrajih  (a)  to  read  as  follows: 
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§  486.306  OPO  service  area  size 
designation  and  documentation 
requirements. 

(a)  (ienei'di  (iocimidiitdlion 
nujdirdiiidni.  An  Ol’O  must  make; 
available  to  ("MS  documentation 
verifying  that  the  OPO  meets  the 
nuinirenients  of  jiaragraphs  (h)  and  (c)  of 
this  s(!(:tion  at  the  time  of  a])|)lication 
and  throughout  the  ])eriod  of  its 
designation. 

***** 

■  26.  SeOion  486.308  is  amended  by 
revising  ])aragra])h  (h)(1)  to  read  as 
follows: 

§  486.308  Designation  of  one  OPO  for  each 
service  area. 

***** 

(h)  *  *  * 

(1)  CidUdidl.  An  OPO  is  normallv 
designated  for  a  4-year  agreeimmt  t;ycle. 
'I’he  period  may  he  shorter,  for  exam])le, 
if  an  OPO  has  voluntarily  terminated  its 
agrtieinent  with  CMS  and  CMS  selects  a 
successor  OPO  for  the  balance  of  the  4- 
year  agreement  cycle.  In  rare  situations, 
a  designation  j)eriod  may  he  longer,  for 
exain|)le,  a  designation  may  he  extended 
if  additional  time  is  needed  to  .scdect  a 
successor  OPO  to  replace  an  OPO  that 
has  h(!en  de-certified. 
***** 

■  27.  Section  486.344  is  amended  hv 
r(;vising  paragraph  (d)(2)(ii)  to  read  as 
follows: 

§486.344  Condition:  Evaluation  and 
management  of  potential  donors  and  organ 
placement  and  recovery. 

***** 

(d)  *  *  * 

(2)  *  *  * 

(ii)  If  the  identity  of  the  intended 
recipient  is  known,  the  OPO  has  a 
jjrocedure  to  ensure  that  j)rior  to  organ 
recovery,  an  individual  from  the  OPO’s 
.staff  compares  the  blood  type  of  the 
donor  with  the  blood  ty])e  of  the 
intended  recipient,  and  the  accuracy  of 
the  comj)arison  is  verified  hv  a  different 
individual; 

***** 

PART  488— SURVEY,  CERTIFICATION, 
AND  ENFORCEMENT  PROCEDURES 

■  28.  The  authority  citation  for  jiart  488 
continues  to  read  as  follows: 

Authority:  S(h:s.  1102  and  1871  of  tlie 
.Social  Security  Act.  unless  otlierwise  noted 
(42  IJ.S.C.  131)2  and  139.^(hl!)):  Section  6111 
of  llie  Patient  Protection  and  Affordal)le  Care 
Act  (Pul).  L.  111-148) 

Subpart  A — General  Provisions 

■  29.  Section  488.61  is  amended  by — 

■  a.  Removing  paiagraph  (a)(7). 


■  1).  Revising  ])aragra|)h.s  (c) 
introductory  text,  (c)(1)  iiitroductory 
text,  and  (c)(l)(ii). 

■  c.  Removing  paragraph  (c)(2)  and 
redesignating  paragraphs  (c)(3),  (4).  and 
(.S)  as  paragraphs  (c)(2),  (3)  and  (4), 
res])ectiveiy. 

■  (1.  Revising  newly  designated 
l)aragraph  (c)(2). 

■  e.  Adding  paragraph  (c)(3)(v). 

■  f.  Revising  paragraph  (e). 

The  revisions  and  addition  read  as 
follows: 

§488.61  Special  procedures  for  approval 
and  re-approval  of  organ  transplant  centers. 

*  *  *  *  *  * 

(c)  Ud-dpprovdl  procdduivs.  Once 
Medicare-approved,  tiansplant  centers, 
including  kidney  transplant  centers, 
must  he  in  continuous  comj)liance  with 
all  the  conditions  of  j)artici])ation  for 
transj)lant  centers  at  §§482.72  through 
482.104  of  this  chapter,  excejjt  for 
§482.80  (initial  a])proval  requirements). 

(1)  CiMS  will  review  the  transplant 
center’s  data  on  an  on-going  basis  and 
in  making  re-a])i)roval  determinations. 
***** 

(ii)  To  determine  compliance  with  the 
clinical  experience  and  outcome 
rerjuirements  at  §  482.82(h)  and 
§  482.82(c)  of  this  cha|)ter,  (iMS  will 
review  the  data  contained  in  the  mo.st 
I'ecent  ORTN  Data  Report  for  the 
previous  3  years  and  1-year  patient  anil 
graft  survival  data  contained  in  the  mo.st 
recent  SRTR  center-sjiecific  reports. 

(2)  (iMS  may  choo.se  to  review  the 
trans])lant  center  for  compliance  with 
§§482.72  through  482.76  aud  482.90 
through  482.104  of  this  chapter,  using 
the  procedures  described  at  42  (iFR  part 
488.  suhpart  A. 

(3)  *  *  * 

(v)  Program  imjuovements  that 
substantially  address  root  cau.ses  of  graft 
failures  or  patient  deaths,  have  been 
implemented  and  institutionalized  on  a 
sustainable  basis,  and  that  are  supported 
by  recent  outcomes  data  demonstrating 
compliance  with  the  reijuirement  at 
§  482.82(c)(2)(ii)(Ci)  that  the  number  of 
observed  events  divided  by  the  number 
of  exjjected  events  not  be  greater  than 
\.5. 

***** 

(e)  Ti'dns})ldn1  CAditdr  Inactivity.  A 
transplant  center  may  remain  inactive 
and  retain  its  Medicare  approval  for  a 
l)eriod  not  to  exceed  12  months.  A 
transplant  center  must  notify  ('.MS  upon 
its  voluntary  inactivation  as  re(|uired  by 
§  482.74(a)(3)  of  this  chapter. 

PART  491— CERTIFICATION  OF 
CERTAIN  HEALTH  FACILITIES 

■  30.  The  authority  citation  for  Part  491 
continues  to  read  as  follows: 


Authority:  .Sec.  1 102  of  the  .Social  .Securitv 
.■\cl  (42  H..S.(;.  1302):  and  sec.  3.^3  of  the 
Public  Health  .Service  Act  (42  II..S.(;.  263a). 

Subpart  A — Rural  Health  Clinics: 
Conditions  for  Certification;  and 
FQHCs  Conditions  for  Coverage 

■  31.  .Section  491 .2  is  amended  by 
revising  the  definition  of ‘‘jihysician”  to 
read  as  follows: 

§491.2  Definitions. 

***** 

Physician  means  a  })ractitioner  who 
meets  the  requirements  of  sections 
1861  (r)  and  1861  (aa)(2)(H)  and  (aa)(3)(IJ) 
of  the  Act  and  includes: 

(1)  A  doctor  of  medicine  or 
osteopathy  legally  authorized  to  practice 
medicine  and  surgery  by  the  State  in 
which  the  function  is  j)erformed:  and 

(2)  Within  limitations  as  to  the 
specific  services  furnished,  a  doctor  of 
dental  surgery  or  of  dental  medicine,  a 
doctor  of  optometry,  a  doctor  of 
podiatry  or  surgical  chiropody  or  a 
chiropractor  (.see  section  1861(r)  of  the 
Act  for  s])ecific  limitations). 
***** 

■  32.  .Section  §  491.8  is  amended  by 
revising  i)aragra|)hs  (a)(6)  and  (b)  to  read 
as  follows: 

§491.8  Staffing  and  staff  responsibilities. 

(a)  *  *  * 

(6)  A  ])hy,sician.  nurse  practitioner, 
physician  assistant,  certified  nurse- 
midwife.  clinical  social  worker,  or 
clinical  psychologist  is  available  to 
furnish  jiatient  caie  services  at  all  times 
the  clinic  or  center  operates.  In 
addition,  for  RHCis,  a  nurse  practitioner, 
physician  assistant,  or  certified  nurse- 
midwife  is  available  to  furnish  patient 
care  services  at  least  .K)  percent  of  the 
time  the  RHC  operates. 

(b)  Physician  responsibilities.  The 
physician  performs  the  following: 

(1)  Except  for  services  furnished  by  a 
clinical  p.sychologist  in  an  FQIKk  which 
.State  law  permits  to  be  proviiled 
without  physician  supervision,  provides 
medical  direction  for  the  clinic’s  or 
center’s  health  care  activities  and 
consultation  for,  and  medical 
sniiervision  of,  the  health  care  .staff. 

(2)  In  conjunction  with  the  physician 
assistant  and/or  nurse  juactitioner 
member(s).  jiartici pates  in  develo])ing. 
executing,  and  jieriodically  reviewing 
the  clinic’s  or  center’s  written  policies 
and  the  .services  juovided  to  Federal 
|)rogram  patients. 

(3)  Reriodically  reviews  the  clinic’s  or 
center’s  j)atient  records,  provides 
medical  orders,  and  provides  medical 
care  services  to  the  patients  of  the  clinic 
or  center. 
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PART  493— LABORATORY 
REQUIREMENTS 

■  33.  The  authority  citation  tor  I’art  493 
continues  to  read  as  follows: 

Aiithorily:  .Siic.  3.t3  el  llie  l’iil)ii(:  Health 
.StMA'icc!  Act.  s«!<:s.  1102.  1801  ((;).  llie  sentence! 
rello\\  in{>  stHlions  18(il(s)(11)  tlirongh 
18lil(s){U>)  el  lh(!  Social  Security  ,\ct  (42 
H.S.(^  2113a.  1302.  13!),3x(e).  the  sent(!iu:e 
fellewin^  13‘I.tx(s)(11  )  tlireu}>h  1305x{s)(10)). 

Subpart  A — General  Provisions 

■  34.  Section  493.2  is  amended  by 

adiling  the  definitions  of  ■‘confirmatory 
te.sting”,  “relle.x  te.sting".  and  "re|)eat 
jnoficiuncv  referral."  in 

alphabetical  order  to  read  as  follows; 

§493.2  Definitions 
***** 

(A)nfirnuit()rv  tt^sting  means  testing 
pijrformed  by  a  second  analytical 
jirocednre  that  could  lie  n.sed  to 
substantiate  or  bring  into  (piestion  the 
result  of  an  initial  laboratory  test. 
***** 

I{(‘flnx  lusting  means  confirmatory  or 
additional  laboratory  testing  that  is 
automatically  nupiested  by  a  laboratory 
under  its  standard  operating  procedures 
for  |)atient  specimens  when  the 
laboratory’s  findings  indicate  test  resnlts 
that  are  abnormal,  are  outside  a 
predetermined  range,  or  meet  other  pre- 
establisbeil  crittn  ia  for  additional 
testing. 

ilnpnnt  proficinnev  testing  ivfnmil 
means  a  second  instance  in  which  a 
proficiency  te.sting  sample,  or  a  portion 
of  a  samj)le.  is  referred,  for  any  reason, 
to  another  laboratory  for  analysis  prior 
to  the  laboratory’s  proficiency  testing 
program  eyent  cut-off  date  within  the 
period  of  time  encomjiassing  the  two 


prior  suryey  cycles  (including  initial 
certification,  recertification,  or  the 
(Kjuiyalent  for  laboratories  suryeycul  Iw 
an  approyed  accreditation 
organizations). 

***** 

Subpart  H — Participation  in  Proficiency 
Testing  for  Laboratories  Performing 
Nonwaived  Testing 

■  3.').  .Section  493.801  isamendiid  by 
reyising  ])aragraj)hs  (b)  introductory  text 
and  (b)(4)  to  read  as  follows; 

§493.801  Condition:  Enrollment  and 
testing  of  samples. 

***** 

(b)  Standard:  Testing  ofprafiewnev 
testing  scnnples.  Tlu!  laboratory  must 
examine  or  test,  as  aj)j)licable.  the 
proficiency  testing  .sam])les  it  receiyes 
from  the  proficiency  te.sting  program  in 
the  same  manner  as  it  te.sts  ])atient 
sj)ecimens.  This  testing  must  be 
conductixl  in  conformance  with 
paragra])b  (b)(4)  of  this  section.  If  the 
laboratory’s  patient  specimen  te.sting 
procedures  would  normally  recpiire 
reflex  or  confirmatory  testing  at  another 
laboratory,  tlu!  laboratory  should  treat 
tb(!  proficiency  tci.sting  sample  as  it 
wonld  a  patient  specimen  up  until  tb(! 
point  it  would  nifer  a  pati(!nt  specimen 
io  a  .second  laboratory  for  any  form  of 
further  t(!.sting. 

***** 

(4)  The  laboratory  must  not  send 
proficiency  te.sting  samples  or  portions 
of  proficiency  te.sting  samples  to  another 
laboratory  for  any  analysis  for  which  it 
is  certified  to  perform  in  its  own 
laboratory.  Any  laboratory  that  {'.MS 
iletermines  intentionally  referred  a 
proficiency  te.sting  .sample  to  another 


laboratory  for  analysis  may  have  its 
certification  revoked  for  at  least  1  year. 

If  CiM.S  determines  that  a  proficiency 
te.sting  samijle  was  referred  to  another 
laboratory  for  analysis,  but  the 
nicpiested  te.sting  was  limited  to  niflex 
or  confirmatory  te.sting  that,  if  the 
sample  w(!re  a  patient  specimen,  wonld 
have  been  in  full  conformance  with 
written,  legally  accurate  and  ade(|nat(! 
standard  o])erating  procedures  for  the 
laboratory’s  te.sting  of  patient 
specimens,  and  if  the  i)roficiency  te.sting 
referral  is  not  a  repeat  proficiency 
testing  referral.  ('.M.S  will  consider  the 
referral  to  be  imj)roper  and  subject  to 
alternative  sanctions  in  accordance  with 
§  493.18()4(c).  but  not  intentional.  Any 
laboratory  that  receix  es  a  ])rofici(!nc;y 
testing  sam})le  from  another  laboratory 
for  testing  mu.st  notify  CMS  of  the 
recei])t  of  that  samj)le  regardle.ss  of 
whether  the  referral  was  made  for  r(!fl(ix 
or  confirmatory  testing,  or  any  other 
reason. 

***** 

((Catalog  of  l''i!(l(!ral  Donnislit;  Assistance 
I’rograni  No.  03.778.  Miidical  Assistance! 
I’rograin) 

((’.alalog  of  l''(!(leial  Domestic  Assistance! 
Prejgnnn  Ne).  03.773.  Meeelieiare! — lle)S])it<il 
lnsnnine:e!;  anel  Preegnnn  Nei.  03.774, 

Nte!elie::ire! — .Sni)i)le!ine!ntfirv  Me!elie:al 
lnsunine:e!  I’mgnnn) 

Diiteul:  .Xiignst  t.  2012. 

Marilyn  'l'ave!nner. 

Acting  Adininistmlar.  (ienttn's  far  Mediemv 
fr  Mt'dicend  Sen  ices. 

A])pre)ve!el:  lDe!e:e!ml)e!i'  20.  2012. 

Kathlei!!!  Sehnlius. 

Secrelnrv.  Department  aftlerdth  and  Unman 
Sendees. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Part  1000 

[Doc.  No.  AMS-DA-07-0026;  AO-14-A77  et 
al.;  DA-07-02] 

Milk  in  the  Northeast  and  Other 
Marketing  Areas;  Final  Decision  on 
Proposed  Amendments  to  Marketing 
Agreements  and  Orders  and 
Termination  of  a  Portion  of  the 
Proceeding 

AGENCY:  Agricultural  Marketing  Service. 

I ISDA. 

ACTION:  Propo.sed  rule. 

SUMMARY:  This  document  is  the  final 
dei:ision  proposing  to  permanently 
adoj)t  changes  to  the  manuiacturing  cost 
allowances  and  the  hutterfat  yield  factor 
used  in  (ilass  111  and  Glass  IV  product- 
price  formulas  aj)plical)le  to  all  Federal 
milk  marketing  orders.  These 
amendments  w(!re  adoptiul  hy  an 
interim  final  rule  i.ssued  on.  Inly  25, 
2()()8.  that  hecame  effective;  on  October 
1.  21)08.  This  docmm;nt  also  terminates 
tlu;  proceeding  with  regard  to  additional 
proj)osals  that  addressed  the  coll(;ction 
of  manufacturing  cost  information,  the 
use  of  an  energy  cost  ailjustor  and 
providing  for  a  cost  add-on  feature  to 
Glass  111  and  Glass  IV  product-])rice 
formulas.  The;  orders  amended  hy  this 
decision  r(;(pnre  producer  approval. 
Referenda  will  1m;  comluct(;d  in  three 
markets  and  dairy  farmer  cooperatives 
will  he  polled  in  the  other  seven 
markets  to  determine  whether  dairy 
farmers  a|)prove  the  issuance  of  the 
ord(;rs  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Francis.  Director.  Ortler 
Formulation  and  Enforcement  Division, 
DSDA/AMS/Dairv  Programs,  Order 
Formulation  and  Enforcement.  Stop 
0231— Room  2971-S.  1400 
lnd(;pend(;nce  Avenue  S\V., 

Wa.shington,  DC  20250-0231,  (202)  720- 
7183.  email  addr(;ss: 

SUPPLEMENTARY  INFORMATION:  This  final 
delusion  j)ropo.ses  to  permanent Iv  adopt 
amendments  to  tin;  manufacturing 
(make)  allowances  for  cheese,  butter, 
nonfat  dry  milk  (NFDM)  and  dry  whey 
contained  in  the  Glass  111  and  Glass  IV 
jmxiuct  price  formulas  (Pro])o.sal  1). 
Specifically,  this  decision  proposes  to 
permanently  adopt  the  following  make 
allowances:  80.2003  per  ]K)und  of 
chee.se:  80.1715  ]M;r  pound  of  butter; 
.80.1078  per  j)ound  of  nonfat  drv  milk 
(NFDM);  and  .80.1991  per  pound  of  dry 
whey.  This  decision  also  proposed  to 


permanently  increase  the  hutterfat  yield 
factor  in  the  hutterfat  ])rice  fornuda  from 

I. 20  to  1.211  (Pro|)osal  0).  These;  make- 
allowances  and  hutterfat  yield  factor 
have  been  in  u.se  since  October  1, 2008, 
following  producer  a|)|)roval  of  the 
t(;ntative  final  decision  (73  FR  51352). 

This  decision  also  addresses 
|)roposals  published  in  the  hearing 
notice  as  Pro])osal,s  3.  4,  5.  0,  7.  8,  9.  10, 

II,  12.  13.  14.  15,  10  and  18  that  .seek 
to  change  various  featur(;s  of  the  (ilass 
III  and  Gla.ss  IV  product-])rice  formulas. 
This  document  akso  terminates  the 
])roceeding  with  regard  to  Propo.sals  2. 

17  and  20. 

This  administrative  action  is  governed 
by  the  provisions  of  sections  550  and 
557  of  Title  5  of  the  United  .States  Gode 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12800. 

The  amendments  to  the  rules 
])roposi;d  herein  have  hei;n  reviewed 
under  Executive  Order  12t)88,  (iivil 
lustice  Reform.  They  are  not  intended  to 
havi;  a  retroactive  (;ff(;ct.  The 
amendments  would  not  preem])t  any 
state  or  local  laws,  regulations,  or 
policies,  unless  th(;y  ])r(;.sent  an 
irreconcilable  conflict  with  this  rule. 

The  Agricultural  Marketing 
Agre(;m(;nt  Act  of  1937  (Act),  as 
amend(;d  (7  Ik.S.G.  004-074).  providi;s 
that  administrativi;  proceedings  must  he 
exhausted  before  ])artie.s  may  file  suit  in 
court.  Under  section  0()8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  ex(;m])tion  from 
such  order  hy  filing  with  the  1 1. 8. 
Department  of  Agriculture  (U.SDA)  a 
petition  stating  that  the  order,  any 
])rovi.sion  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  o|)portunity  for 
a  hearing  on  the  ])etition.  After  a 
hearing,  U.SDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  Unit(;d  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  princijial  ])lace  of 
husine.ss,  has  jurisdiction  in  i;(pnty  to 
review  the  U.SDA's  ruling  on  the 
petition,  provided  a  hill  in  (;(iuity  is 
lil(;d  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U..S.(k  001-012),  the 
Agricultural  Marketing  Service  has 
consider(;d  the  economic  impact  of  this 
action  on  small  entities  and  lias  certified 
that  this  ])ropo.sed  rule  will  not  have  a 
significant  economic  imi)act  on  a 
substantial  numh(;r  of  small  entities.  For 
the  purpo.se  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  consider(;d  a  small 


business  if  it  has  an  annual  gross 
revenue  of  less  than  .$750,000,  and  a 
dairy  ])roducts  manufactur(;r  is  a  small 
business  if  it  has  fewer  than  500 
lanployees. 

I’or  ihe  purposes  of  determining 
which  dairy  farms  are  small  l)usine.ssi;.s, 
the  8750,000  p(;r  year  criterion  was  used 
to  (;stal)li.sh  a  i)roduction  guideline  of 
500.000  pounds  per  month.  Although 
this  guideline  does  not  factor  in 
additional  monies  that  may  he  received 
hy  dairy  farms,  it  should  he  an  inclusive 
standard  for  most  small  dairy  farms.  F’or 
j)ur]K).ses  of  determining  a  handler's  size 
of  o])eration.  if  the  plant  is  part  of  a 
larger  company  operating  multiple 
plants  that  collectively  exceed  the  500- 
emj)loye(;  limit,  the  plant  will  he 
considered  a  large  business  even  if  the 
local  plant  has  fewer  than  500 
employees. 

For  the  month  of  February  2007,  the 
month  the  initial  public  hearing  was 
held,  the  milk  of  49,712  dairy  farms  was 
pooled  on  the  Federal  order  sy.stem.  Of 
the  total.  40.725)  dairy  farms,  or  5)4 
percent,  were  considered  small 
l)u.sine.s,ses.  During  thi;  same  month,  352 
plants  were  r(;gulat(;d  hy  or  re])orted 
their  milk  receipts  to  he  ])ooled  and 
priced  on  a  Federal  order.  Of  the  total, 
180  plants,  or  53  ])i;rcent.  W(;re 
considered  small  businesses. 

This  decision  |)ro]K)ses  to 
jM;rmani;ntly  amend  the  make 
allowances  contained  in  the  formulas 
used  to  compute  component  prices  and 
the  minimum  class  pric(;s  in  all  Federal 
milk  orders  that  were  implemented 
October  1. 2008.  on  an  interim  basis, 
without  change.  .Specifically,  the  make 
allowance  for  cheese  continues  to  he 
.80.1715  per  ]K)und  (initially  increased 
from  80.1082  per  pound);  the  make 
allowance  for  NF'DM  continues  to  he 
.80.1078  j)er  ])ound  (initially  increased 
from  80.1570);  the  make  allowance  for 
butter  continues  to  he  80.1715  per 
pound  (initially  increa.sed  from 
.80.1202);  and  the  make  allowance  for 
dry  whey  continues  to  he  .80.15)5)1 
(initially  increa.sed  from  80.15)50).  The 
hutterfat  yield  factor  in  the  hutterfat 
])rice  formulas  continu(;s  to  he  1.211 
(initially  increa.sed  from  1.20). 

'The  make  allowances  serve  to 
a])])roximate  thi;  average  cost  of 
producing  cheese,  butter.  NFDM  and 
dry  whey  for  manufacturing  jilants 
located  in  F'ederal  milk  marketing  areas. 
The  established  criteria  for  the  make 
allowance  changes  are  ap])lied  in  an 
identical  fashion  to  both  large  and  small 
husine.ss(;.s  and  will  not  have  any 
different  inqiact  on  those  husines.ses 
])roducing  manufactured  milk  products. 

An  economic  analysis  has  been 
performed  that  discu.sses  im|)acts  of  the 
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propo.sod  amendments  on  industry 
participants  including  producers  and 
manufacturers.  It  can  he  found  on  the 
AMS  Well  site  at  i\'\\'\\'.(in}s.us(hi.i>o\’/ 
(iciirv.  ha.sed  on  tliat  economic  analysis, 
the  proj)os(!d  amendments  will  not  have 
a  significant  economic  iinjiact  on  a 
suhstantial  mnnher  of  small  (mtities. 

The  Agricultural  Marketing  Service 
(AMS)  is  committed  to  coinjilying  with 
the  Iv(iov(!rnment  Act.  to  j)romote  the 
use  of  the  Internet  and  other 
information  technologies  to  provide 
increased  opportunities  for  citizen 
acce.ss  to  (Government  information  and 
services,  and  for  other  ])nrpo.ses. 

This  decision  does  not  reijuire 
additional  information  collection  that 
needs  clearance  hy  the  Office  of 
Management  and  Budget  (OMB)  heyond 
currently  apjiroved  information 
collection.  The  jnimary  .sources  of  data 
used  to  complete  the  forms  are  routinely 
used  in  most  husiness  transactions.  The 
forms  reijuire  only  a  minimal  amount  of 
information  that  can  he  sujiplied 
without  data  processing  e(jui])ment  or  a 
trained  statistical  staff.  Thus,  the 
information  collection  and  rejiorting 
hnrden  is  ndativelv  small.  Re(|uiring  the 
same  re])orts  for  all  handlers  (loes  not 
significantly  disadvantage  any  handler 
that  is  smalhir  than  tlie  industry 
average. 

Fconoinic  Analysis 

In  order  to  assess  the  impact  of  the 
propo.sed  changes  in  Federal  order 
])rodiu:t  prici;  formulas,  the  Department 
conducted  an  economic  analysis.  This 
analysis  was  discussed  in  the  tentative 
])artial  final  decision  (73  FR  3.'i3()(i)  and 
remains  unchanged.  The  complete 
analysis  is  availahle  on  the  Dairy 
Programs  VVeh  site  which  can  he 
acce.ssed  at  www.ams.iisdd.gov/dairy. 

Prior  documents  in  this  proceeding 

Noticd  of  Hearing:  Issued  Fehruarv  5, 
2()()7:  puhlished  Fcihrnary  9,  2007  (72  FR 
(il79). 

Supplemented  Notice  of  Hearing: 
Is.sued  Fehruarv  14.  2007;  puhli.shed 
Fehruarv  20.  2()07  (72  FR  77.13). 

Notice  to  Reconvene  Hearing:  Issued 
March  1.1,  2007;  puhli.shed  March  21, 

2007  (72  FR  13219). 

Notice  to  Reconvene  Hearing:  IssikkI 
May  2,  2007;  puhli.shed  May  8.  2007  (72 
f’R ’21980). 

Tentative  Partied  Fined  De;e:ision: 
Is.sued  June  10,  2008;  puhli.shed  )une  20, 

2008  (73  I'R  31300). 

Interim  Fined  Rule:  Issued  jnly  21. 
2008;  puhlished  )ulv  31, 2008  (73  FR 
44017). 

Deleiv  of  Effective  Date:  Issued  August 
28,  2008;  pulili.shed  Septemher  3,  2008 
(73  FR  11312). 


Preliminary  Statement 

Notice  is  herehv  given  of  the  filing 
with  the  Hearing  Clerk  of  this  final 
decision  and  termination  of  proceeding 
with  resjiect  to  the  jiropo.sed  adopted 
amendments  to  the  tentative  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  Northeast  and 
other  marketing  areas.  This  notice  is 
issued  iiursuant  to  the  jirovisions  of  the 
Act  and  applicahle  rides  of  practice  and 
])rocedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  jiart  900). 

A  jinhlic  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  Northeast  and 
other  marketing  areas.  The  hearing  was 
held,  pursuant  to  the  provisions  of  the 
Act,  as  amended  (7  U.S.C.  001-074). 
and  the  ajiplicahle  rules  of  practice  and 
])rocedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  Cl’R  ])art  900.) 

The  projiosed  amendments  set  forth 
helow  are  based  on  the  record  of  the 
first  session  of  a  juihlic  hearing  held  in 
Strongsville.  Ohio,  on  Fehruarv  20- 
March  2,  2007,  pursuant  to  a  notice  of 
hearing  issued  Fehruarv  1,  2007, 
imhlished  Fehruarv  9.  2007  (72  l-’R 
()179);  a  second  .session  of  a  jnihlic 
hearing  held  in  lndiana|)olis.  Indiana, 
on  April  9-13,  2007.  juirsnant  to  a 
reconvened  hearing  notice  i.ssued  March 
11,  2007,  ])nhli.shed  March  21, 2007  (72 
FR  13219);  and  a  third  session  of  a 
puhlic  hearing  held  in  Pitt.shnrgh, 
Pennsylvania,  on  )uly  9-11, 2007, 
pursuant  to  a  reconvened  hearing  notice 
is.sued  May  2,  2007,  puhlished  Mav  8, 
2007  (72  FR  21980). 

The  material  i.ssues  on  the  record  of 
the  hearing  relate  to; 

A.  Amending  the  product-jn  ice 
formulas  used  to  comjnite  (Glass  Ill  and 
Class  IV  prices. 

B.  Terminating  the  proceeding  with 
respect  to  projiosals  2,  17  and  20. 

Findings  and  Conclusions 

A.  Amending  the  Pre)dne:t-Pi'ice 
Formulas  Used  To  (Compute  (ileiss  III 
emel  (Ileiss  I\'  Prie:e:s 

This  final  decision  projioses  to  adopt 
a  proposal  puhli.shed  in  the  hearing 
notice  as  Proposal  1  which  seeks  to 
amend  the  manufacturing  allowances 
for  hotter,  cheese,  NFDM  and  dry  whey 
using  the  most  currently  availahle  data, 
and  a  portion  of  Proposal  0  that 
increa.ses  the  hutterfat  yield  in  the 
hutterfat  ju  ice  formula.  The  jirovisions 
contained  herein  were  adojited  on  an 
interim  basis  and  became  effective 
October  1,  2008.  Sjjecifically,  this 
decision  finalizes  the  following 


manufacturing  allowances;  Cheese — 

.SO. 2003  jier  junmd,  butter — .SO. 1711  jier 
])ound,  NFDM — SO.1078  jier  junmd  and 
dry  whey — SO. 1991  jier  jiound.  This 
decision  also  increases  the  hutterfat 
yield  factor  in  the  hutterfat  ju  ice 
formula  from  1.20  to  1.211. 

The  Federal  Milk  Marketing  Order 
(FMMO)  ju'ogram  uses  wholesale 
ju'oduct-ju'ice  formulas  to  comjnite 
jirices  handlers  must  account  for  in  the 
marketwide  jiooling  of  milk  used  in  the 
four  cla.sses  of  jiroducts.  These  formulas 
rely  on  the  juice  of  finished  jiroducts  to 
determine  the  minimum  classified 
jirices  handlers  jiay  for  raw  milk.  In 
addition,  the  Class  111  and  Class  IV 
jirices  form  the  base  from  which  Class 
I  and  (Glass  II  jirices  are  determined. 

This  end-jiroduct  ju  icing  system  was 
imjdemented  on  januarv  1,  2000 
(juihli.shed  Fehruarv  12.  1999;  04  FR 
70808). 

The  jiroduct-jirice  formulas  are 
comjuited  hy  using  comjionent  values 
from  Agricultural  Marketing  Service 
(AMS)  surveyed  jirices  of  manufactured 
dairy  jiroducts.'  The  jiricing  system 
determines  hutterfat  ju  ices  for  milk 
used  in  jiroducts  in  each  of  the  four 
classes  from  a  surveyed  hotter  ju  ice; 
jirotein  and  other  solids  juices  for  milk 
used  in  Class  III  jiroducts  from  surveyed 
chee.se  and  dry  whey  juices;  and  a 
nonfat  solids  ju  ice  for  milk  n.sed  in 
(Glass  II  and  (Glass  IV  jiroducts  from 
surveyed  nonfat  dry  milk  juodnet 
ju  ices.-  The  skim  milk  jiortion  of  the 
(Glass  I  price  may  he  derived  from  either 
the  juotein  and  other  solids  jirice.  or 
from  the  nonfat  dry  milk  ju  ice 
dejiending  on  the  relationshiji  between 
the  (Glass  Ill  and  IV  juice.  The  hutterfat. 
jirotein,  other  solids  and  nonfat  solids 
ju  ices  are  all  derived  in  a  similar 
manner;  Average  AMS  survey  jirice 
minus  a  manufacturing  (make) 
allowance  times  a  yield  factor.  The  yield 
factor  is  an  ajijuoximation  of  the 
(juantity  of  a  sjiecific  jiroduct  that  can 
he  made  from  a  hundredweight  (cwt)  of 
milk.  The  yield  factors  were  la.st 
amended  on  Ajuil  1,  2003  (juihlished 
Fehruarv  12.  2003;  08  FR  7003). 

The  make  allowance  factor  rejire.sents 
the  cost  manufacturers  incur  in 
jirocessing  raw  milk  into  one  jjound  of 
jiroduct.  Federal  milk  order  juicing 


'  Ollicial  Notice;  is  taken  ol  a  Final  Knii;  (77  Ml 
a717)  |>nt)lislH;(l  Fohrnarv  1.1,  2tll2.  FIToclivi;  April 
l.  2(112.  U.SDA's  .\M.S  l)i;ean  collecting  and 
i(;porlin>^  wholesale  dairy  product  prices.  This  was 
pri;\  ionslv  managed  hv  the  National  A”ricullural 
.Statistic  .S(;rvic(;  (NASS). 

-OHu:ial  Notice;  is  lieke;n  eel  ee  Ne)lie;e;  (77  F’R  22K2) 
pul>lishe;el  April  Kl.  2012.  Flle;e:live;  ,\pril  IK.  2(112. 
.\M.S  surveye;d  |)rie:e;.s  are;  use;d  in  the  prie:e; 
elisc.e)ve;rv  meelianism  len'  the;  i:ompone;nl  valne;s  e;! 
raw  milk.  The;se  e:oinpeine;nt  price;s  are;  lhe;n  nse;d  tei 
de;lerinine;  FMMO  minimum  classil'ieel  prie:e;s. 
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idriinilas  tairnailly  contain  the  f{)llo\vinj> 
make  allowances:  Cheese — St). 2003  j)er 
pound.  hutt(;r — SO. 171 3  p(!r  |)onn(l. 
Nh’DM — So.  1078  per  pound  and  drv 
whey — SO.lttOl  per  pound.  These  make 
allowances  were  adopted  on  Jnlv  23, 
20t)8.  (73  1-R  4401  7)  and  hecame 
(iiiective  on  Octohca-  1. 2008.  on  an 
interim  basis  as  a  result  oi  this 
proceeding.  The  make  allowances  wen; 
determined  on  the  basis  of  California 
l)(ipartment  ol  Food  and  Agriculture 
((',13FA)  and  (Cornell  Program  on  Ilairv 
Markets  and  Policy  (CPDMP)  .surveys  of 
product  mannfactnring  costs.  'I’he 
current  make  allowances  for  butter  and 
nonfat  dry  milk  were  determined  hv 
using  a  weighted  ax-erage  of  the  (31  FA 
and  (3’DMP  surveys  over  national 
production  volumes.  The  cheese  make 
allowance  was  det(M’mined  hv  relx'ing  on 
the  (31FA  2000  surx  ey  ax'erage  cluiese 
manufacturing  cost  and  the  dry  whev 
make  allowance  was  determined  hv 
ndying  on  the  CPDMP  2000  survey.  All 
mak(!  allowances  were  adjust(!d  for 
marketing  costs. 

Nineteim  proposals  w(!re  ])nhli.shed  in 
the  hearing  notice  for  this  proctnuling. 
Propo.sals  4.  3  and  11  w(!re  withdrawn 
at  the  hearing  by  proponents  in  support 
of  other  noticed  proposals.  No  furthijr 
nderence  to  the.se  proposals  will  he 
made. 

A  ])roposal  published  in  tin;  hearing 
notice  as  Propo.sal  1 .  offered  hv  Agri- 
Mark  (;ooi)(!rative  (Agri-Mark),  .seeks  to 
aimaul  the  (Mass  111  and  Class  IV  make 
allow'ances  by  using  the  most  cnrnmt 
])lant  cost  snrx’ey  data  availahh;.  Agri- 
Mark  is  a  (iapper-Volst(5ad  cooperative 
with  aj)proximately  1.400  member- 
owners  throughout  New  England  and 
New  York,  and  operates  4 
manufacturing  plants. 

Agri-Mark  was  also  the  ])roponent  of 
Projjo.sal  2  that  .seeks  to  amend  the  (3a.ss 
111  and  Class  IV  product  price  formulas 
to  annually  nj)date  the  manufacturing 
allowances  using  an  annual 
manufacturing  cost  survey  of  chetise, 
whey  powder,  butter,  and  nonfat  drv 
milk  plants  (located  outside  of 
California).  The  pro])o.s(!d  anumdinents 
would  grant  authority  to  Market 
Admini.strators  to  administer  the  survey, 
select  the  sainjile  plants,  and  collect, 
audit,  and  asscanhle  co.st  information. 

A  j)ropo.sal  published  in  the  hearing 
notice  as  Propo.sal  3.  offenul  hv  Dairy 
Producers  of  New  Mexico  (DPNM). 
seeks  to  amend  the  manufacturing 
allowances  contained  in  the  (3ass  111 
and  (3a.ss  IV  product  ))rice  formulas. 
Sj)ecifically.  this  j)ro])osal  seeks  to  .s(!t 
the  make  allowances  at  the  following 
lex'els:  .$0.1108  j)er  i)ound  for  butter; 
.$0.1038  per  pound  for  t:hee.se:  .$0.1410 
per  pound  for  NFDM:  and  $0.1300  per 


pound  for  dry  whey.  DPNM  is  an 
a.ssociation  of  dairy  j)rodncer.s  loc;ated  in 
New  Mexico  and  West  Texas. 

DPNM  was  tlu!  ])roponent  of 
Proposals  (>.  7  and  8  that  seek  to  amend 
th(!  yield  factors  and  the  hntterfat 
recovery  rate  of  the  Class  111  and  (3ass 
IV'  ])roducl  price  formulas.  Pro|)osal  0 
siHiks  to  amend  the  butter  |)rice  formula 
hv  increasing  the  hntterfat  yield  factor 
from  1.20  tc)  1.211  and  to  amend  the 
protein  ])ric;e  formula  by  increasing  the 
hntterfat  recovery  rate  from  tK)  percent 
to  5)4  percent.  Pro|K).sal  7  .seeks  to 
eliminate  the  farm-to-plant  shrinkage 
and  hntterfat  shrinkage  adjustments  of 
all  yield  factors.  Propo.sal  8  seeks  to 
increase  the  nonfat  solids  yield  factor 
from  0.t)0  to  1.02,  and  increase  the 
jjrotein  ])rice  yield  factor  for  cheese 
from  1.383  to  1.403  and  for  hntterfat 
from  1.372  to  1.033. 

Proposal  0  was  offercul  hv  the 
IntiM'national  Dairy  Foods  Association 
(IDF'A).  Proj)o.sal  6  seeks  to  amend  the 
(Mass  111  and  (3a.ss  IV  product-price 
formulas  hv  adjusting  the  protein  price 
formula  to  nd'lect  the  lower  valm;  and 
nuluced  volume  of  hntterfat  recoverable 
as  wh(!y  cream.  IDFA  is  a  trade 
a.ssof;iation  with  330  members 
re])res(mting  manufacturers,  marketers, 
distributors,  and  suppliers  of  fluid  milk 
and  ndated  products. 

Pro])osal  10  was  submitted  on  bidialf 
of  Agri-Mark.  Pro|)o.sal  10  .seciks  to 
amend  the  Cla.ss  111  and  Class  IV 
prodnct-pric:{;  formulas  hv  reducing  the 
protein  ])rice  to  reflect  the  lower  .selling 
l)rice  of  whey  butter. 

Proposal  12  was  offered  bv  IDFA. 
Proposal  12  seeks  to  amend  the  (Mass  111 
and  Class  IV  product  price;  formulas  bv 
eliminating  the  3-cent  co.st  adjustment 
for  cheese;  manid'ae;tnring  of  300-])ounel 
barrels  e;e)ntalne;el  in  the  protein  prie;e 
formula. 

Pre)posal  13  was  e)fie;re;el  hv  Dairy 
Farme;r.s  of  America.  Ine;.  (DFA)  anel  the; 
Ne)rthwe;st  Dairy  A.s.soe;iatie)n  (NDA). 
Pre)pe).sal  13  .se;e;ks  te)  amenel  the  ("lass  III 
anel  (3as.s  IV  pie)elne:t-j)rie:(;  feHinedas  hv 
reaneeving  the;  barrel  e;he;e;.se  prie:e;  as  a 
e;e).st  e:e)m])one;nt  e)f  the;  j)rotein  ])rie:e; 
fe)rmula.  DFA  is  a  (k;])|)e;r-Vol.ste;ael 
e:e)e)|)e;rative;  with  13,300  me;mb(;r- 
e)wne;rs  pre)elne:ing  milk  in  40  stat(;.s. 
NDA  is  a  Cappe;r-Ve)l.ste;ad  e:e)e)i)e;rative; 
with  a])pre)ximate;ly  010  me;mh(;r- 
eewners.  anel  e)pe;rate;.s  0  manidae:luring 
])lant.s  anel  4  elistrihuting  plants  in  the; 
western  linite;d  State;.s. 

Propersal  14  was  aelvane:e;el  bv  Agri- 
Mark.  Pre)])e)sal  14  se;e;ks  to  amenel  the; 
(Mass  III  anel  (Mass  IV  ])re)eiue:t  prie.e 
leji  imdas  by  using  a  e;e)mbinatie)n  e)f  the; 
we;ekly  NASS  anel  (3iie;age)  Me;re:antile; 
Exchange;  ((iME)  e:he;e;.se;  prie:e  se;ries  te) 
eletermine;  the;  e;he;e;.se;  j)rie:e;  e;ontaine;el  in 


the;  (ilass  III  anel  (3a.ss  IV  j)roelue:l-])rie;(; 
formulas. 

Propeesal  13  was  offe;r(;d  by  DPNM. 
This  i)re)pe).sal  se;e;k.s  to  re;plae;e;  the  NASS 
eiennmodity  |)rie:e;  .seirve;y.s  with  CME 
e;onnne)dity  ])rie;e;.s  in  e;ae;h  e)f  the;  prie:e; 
formulas  e;xe:e;])t  fe)r  the;  othe;r  .se)liels 
feninula.  The  dry  whey  prie;e  in  the; 
e)the;r  .se)lids  fe)rnudas  we)idd  e:ontinue;  to 
be;  ele;rive;el  frenn  the;  NASS  elry  whe;y 
prie:e  survey. 

Proposal  10  was  e)ffe;re;el  hv  Natie)nal 
All-)e;r.sey,  Ine:.  (NA)).  Propeesal  10  se;e;ks 
to  amenel  the;  Class  III  and  Cla.ss  IV 
l)re)elnct-prie:e;  fbrmedas  by  eliminating 
the  eether  solids  prie:e  anei  aelding  the; 
e;e]iuvalent  value  of  elry  whe;y  to  the 
preetein  prie:e  formeda.  NA)  is  a  breed 
eaganizatieui  with  me)re  than  1,000 
members. 

Prope).sal  17  was  offered  bv  the 
Natienial  Milk  Pre)elue;ers  Feeleratieen 
(NMPF).  The  preejeo.sal  .seeks  te)  amend 
the;  (ilass  111  anel  (3ass  IV  pre)due:t-prie:e; 
fe)rmulas  to  ine:e)r])orate;  a  monthly 
e;ne;rgy  co.st  aeljustment  ha.se;el  e)n 
monthly  e:hange;.s  in  the  manufae:teiring 
prie:e;  inelie:e;.s  for  ineln.strial  natural  gas 
anel  ineln.strial  ele;e:trie:ity  as  publisheel 
by  the;  Bure;au  of  Labor  .Statistie.s.  NMPF 
is  ill)  :i.sse)e:iatie)n  e:on.si.sting  of  33  dairy- 
farme;r  e:oope;rative;  me;mbe;r.s 
re;i)re;.s(;nting  ne;arly  thre;e;-einarle;rs  of 
II.S.  diiiry  farme;r.s. 

Proposal  18  was  e)ffe;re;d  by  the;  Maine 
Dairy  Inelu.stry  A.s.se)e:iation  (MDIA). 
Pro])e)sal  18  .seeks  te)  amenel  the;  ('.lass  III 
anel  (]la.ss  IV  j)roelue:t-prie:e;  fbrmnlas  by 
ine:e)rj)e)rating  a  lae:te)r  te)  iie:e:e)nnt  fbr  iinv 
meenthly  s])re;ael  be;twe;e;n  e:e)mpe)nenl 
])rie:e;  e;ale:ulatie)ns  for  milk  etnel  a 
e:e)mj)e;litive;  pay  j)rie:e;  fbr  e;ejnivale;nt 
(haefe;  A  milk.  MDIA  is  an  a.sse)e:iatie)n 
that  re;pre;se;nt.s  all  of  Maine’s  330  elairy 
farme;rs. 

A  ])re)pe)sal  publisheel  in  a 
.sn])ple;me;ntal  he;aring  notie:e;  as  Propeesal 
20  was  suhmitle;el  on  behalf  of  Dairvlea 
(k)e)pe;rative,  Ine:.  (Dairvlea).  Propee.sal  20 
.seeks  to  amenel  the  Cla.ss  111  anel  ('.lass 
IV  j)rie:e;  fe)rmida.s  by  establishing  e:e)st- 
e)f-pre)ehie:tie)n  aelel-ons  that 
manuf<ie:ture;rs  e:e)ulel  ine:hiele;  in  the; 
selling  ])rie:e;  of  their  pre)elne:t.s  but  woulel 
ne)t  be;  ine:luele;el  in  the  ele;te;rminatie)n  e)f 
the  NASS  survey  prie:e;.s.  Dairvlea  is  a 
(;!ippe;r-Ve)lste;ael  e:e)e)pe;rati\'e;  with  2,400 
me;mbe;r-e)wne;rs  le)e:ate;el  in  .seven 
ne)rthe;a.ste;rn  .st;»te;.s. 

Te)  ])re)viele;  e)rele;r  te)  the;  he;aring 
te;.stime)ny,  pe).st-he;aring  briefs  anel 
e:e)nnnenis  anel  e;xe:e;ptie)ns  te)  the; 
te;ntative  final  ele;e:isie)n,  the;  summarv  e)f 
testimeeny  is  eerganizeel  as  fbllows: 

1.  Make;  Alle)\viine;e;s:  l’re)])e)sals  1. 2  anel  3 

2.  Pre)ehic:t  Yielels  anel  Butteerlat  Re:e;e)ve;rv 

Pe;re:e;ntage;:  Preepeesals  (i.  7  anel  « 

.3.  Value;  eef  8ntle;rl'at  in  \Vlie;v:  Pre)i)e)sals  !) 

anel  10 
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4.  Harr(!l  (8uH!st!  I’ricc;:  Proposals  12  and  12 

5.  Product  I’rici!  .Series:  l^roposals  14.  I.t  and 

1« 

0.  OIIh!!'  .Solids  Price:  Proposal  Ki 
7.  Hner^v  (lost  Adjuster:  Proposal  17 
a.  (iost-oi-Prodnetion  Add-on;  Pro])osal  20 

1.  Make  Allowances 

A  witness  Iroin  (Cornell  llniversitv 
(Cornell  witness)  testified  regarding  the 
2006  inanufactnring  cost  survey  (2006 
survey)  conducted  by  the  Cornell 
Prognnn  on  Diiiry  Markets  and  Policy 
(C'.PDMP),  to  a.ss(!.s.s  the  inanniactnring 
costs  of  plants  produc:ing  cheddar 
cheese,  dry  whey,  butter  and  NFDM. 

The  witness  did  not  testify  in  supjiort  of 
or  in  opposition  to  any  proposal 
pre.sented  at  the  hearing.  The  witness 
exiilained  that  an  earlier  study,  the 
(]PDMP  200.'5  manufacturing  co.st  survey 
(200.6  survey),  was  contracted  in  part  by 
IJSDA  and  was  pre.sented  at  a  2006 
rulemaking  hearing  (71  FR  .62.602),  and 
was  a  factor  considered  by  IJSDA  in 
developing  the  make  allowances  that 
became  effective  March  1,  2007,  (71  F"R 
78888).  The  witne.ss  said  that  some 
manufacturing  plants  that  jiartieijiated 
in  the  2006  survey  recpiested  a  mnv 
survey  to  reflect  more  curnmt  cost 
information. 

The  Cornell  witne.ss  .said  that  the 
jilants  that  jiartieijiated  in  the  2006 
survey  were  asked  to  partici])ate  in  the 
2006  survey.  The  witne.ss  stated  that  21 
plants  agreed  to  partieijiate  and  of  those 
])lants.  10  wen;  deemeil  to  have 
acceptable  data  to  he  included  in  the 
2006  survey.  Plants  submitted  data 
corres])onding  to  their  most  recent  fi.scal 
year:  most  of  the  data  oh.servations 
occurrcul  in  calendar  year  2006,  the 
witness  said.  The  data  was  not  audited 
by  the  witness.  The  witne.ss  explained 
that  if  a  plant  produced  multijile 
products  they  were  asked  to  alloc:ate 
manufacturing  costs  for  each  product. 
However,  if  they  failed  to  do  .so  the 
witne.ss  allocated  exists  on  a  jier  jKuind 
of  solids  basis  in  the  finished  product. 
The  average  manufacturing  costs 
detailed  in  the  study  were  on  a  jier 
])ound  of  finished  product  basis  and 
were  not  adju.sted  for  moisture  content, 
the  witne.ss  said. 

The  (Jornell  witness  .said  that  11 
chee.se  plants  participated  in  the  2006 
survey  compared  with  16  cheese  plants 
in  the  2006  survey.  Fight  of  those  ])lant.s 
(one  cla.ssified  as  a  large  jilant  and  the 
other  seven  as  small  plants)  also 
jiarticijiated  in  the  2006  survey;  the 
three  remaining  plants  that  participated 
in  the  2006  survey  were  asked  to 
jiarticijiate  in  2006  hnt  suhmitteil  data 
too  late  for  inclusion.  The  witness 
testified  that  five  small  cheese  jilants 
that  were  included  in  the  2006  survey 


opted  not  to  participate  in  the  2006 
survey.  Of  the  11  plants,  the  witness 
classified  7  as  small  plants  and  the 
remaining  4  as  large  volume  ])lanls.  The 
witness  testified  that  the  weighted 
average  manufacturing  co.st  of  the  2006 
cheese  jilant  sanijile  was  .SO.  1684  per 
])onnd,  a  decrease  of  .SO. 0064  per  iiound 
from  2006.  The  witne.ss  said  that 
comparing  the  co.sts  for  the  8  plants  that 
jiarticipated  in  both  surveys  revealed  a 
weighted  average  co.st  increase  of  .SO. 01 7 
per  jKumd  luitween  the  2006  and  2006 
survey.s.  The  total  jiounds  covered  hv 
tlu;  2006  survey  increased  from 
ajiiu’oximately  60  million  pounds  in 
2006  to  nearly  119  million  pounds  in 
2006.  The  Cornell  witness  a.sserted  that 
the  2006  survey  over-samiiled  small 
plants  while  the  2006  survey  over- 
samjded  large  jilants.  The  witne.ss  noted 
that  the  average  packaging  co.st  for 
cheese  in  the  2006  survey  was  only  for 
40-pound  block  ])roduction.  If  a  plant 
jiroduced  barrel  cheese  the  witness 
assigned  it  an  average  40-})ound  block 
packaging  co.st  before  coiujuiting  the 
average  manufacturing  co.sts  for  the 
entire  sample. 

The  Cornell  witness  said  that  7  whev 
plants  participatcid  in  the  2006  survey 
and  their  weighted  average  cost  was 
.SO. 1976  per  pound — an  increa.si;  of 
.SO. 0086  per  ])ound  from  the  2006 
survew.  According  to  the  witne.ss.  the  7 
participating  whey  plants  wine 
associated  with  cheese  jilants  that  were 
also  included  in  the  2006  survey.  The 
witness  noted  that  12  whey  plants 
participated  in  the  2006  survey. 

Tlu!  Cornell  witne.ss  said  that  4  butter 
plants  partieijiated  in  the  2006  survey; 

8  of  the  plants  akso  participated  in  the 
2006  survey,  d'he  weighted  average  cost 
of  the  4  plants  was  SO. 1846  per  pound, 
an  increase  of  SO. 0788  jier  pound  over 
the  2006  survey.  The  survey  accounted 
for  67.6  million  pounds  of  butter.  The 
witness  te.stified  that  significant  cost 
allocation  problems  ami  data  (juality 
problems  with  the  2006  butter  data  were 
major  reasons  for  the  large  increase  in 
the  weighted  average  co.st  from  2t)06  to 
2006.  The  witness  testified  that  the  2006 
survey  butter  data  w'as  not  accurate,  but 
a.sserted  that  the  allocation  problems 
were  cornicted  in  the  2006  survey. 

While  maintaining  that  the  2006  survey 
data  was  reliable,  the  witness  .said  that 
a  larger  sample  size  would  have  been 
])referred.  The  witne.ss  also  noted  that 
the  manufacturing  costs  submitted  by 
one  of  the  butter  plants  in  tlu;  2006 
survey  did  include  the  co.st  of 
transporting  cream  from  its  drying  plant 
to  its  butter  ])lant. 

The  Cornell  witness  said  that  the  2006 
survey  for  NFDM  consisted  of  7  of  the 
8  NFDM  plants  that  participateil  in  the 


2006  survey.  According  to  the  witness, 
the  weighted  average  cost  of  the  7  plants 
was  .SO. 1662  per  pound,  an  increase  of 
.SO. 0289  per  pound  from  2006.  The 
witness  exjilained  that  the  weighted 
average  co.st  increase  is  partially 
ex])lained  by  increases  in  real  costs 
(labor,  packaging,  etc.),  hut  also  partly 
hecau.se  of  a  change  in  the  methodology 
of  indirectly  allocating  costs  between 
butter  and  NFDM.  According  to  the 
witness,  there  were  flaws  in  the  method 
used  to  indirectly  allocate  co.st.s  for 
NFDM  in  the  2006  study  that  resulted 
in  understating  the  cost  of  proce.ssing 
NFDM.  The  witne.ss  claimed  that  an 
attempt  was  made  in  the  2006  survey  to 
correct  this  understated  proce.ssing  co.st. 
The  witness  did  not  explain  the 
rejiorted  Hawed  methodology  in  the 
2005  suryey  or  the  methodological 
changes  for  the  2006  surx'ey.  According 
to  the  witness,  the  2006  suryey 
accounted  for  70.1  million  pounds  of 
NFDM,  an  increase  of  16  million 
lionnds. 

A  witness  appearing  on  behalf  of 
Agri-Mark  te.stified  in  support  of 
Frojiosals  1  and  2.  The  witne.ss 
explained  that  Proposal  1  seeks  to 
update  the  make  allowances  adopteil  on 
an  interim  final  basis  (71  FR  78888), 
effectiye  March  1. 2007,  using  2006 
(JDFA  data.  The  witness  a.sserted  that 
this  iijulate  would  increase  the  butter. 
NFDM  and  cheese  make  allowances  by 
.$0.0014,  .$0.0092  and  .$0,0029  per 
|)ound,  respectiyely.  The  witne.ss  was  of 
the  opinion  that  the  dry  whey  make 
allowance  should  incorporate  the  2006 
(JDFA  data  which  reflects  an  ayerage 
co.st  of  $0.2861  jier  pound. 

The  witness  reiterated  Agri-Mark’s 
position  expressed  in  comments  to  a 
preyious  tentatiye  final  decision  (71  FR 
67467)  that  pro|)osed  adoption  of  the 
make  allowances  that  were  adopted  in 
2006.  The  witness  concluded  that  using 
this  weighting  methodology  (including  a 
.$0.0016  per  pound  marketing  co.st 
factor)  the  residting  make  allowances 
should  he;  $0.1780  jier  pound  for 
chee.se,  $0.1851  jier  pound  for  butter, 
.$0.1610  for  NFDM  and  $0.2090  jier 
pound  for  dry  whey. 

The  Agri-Mark  witness  conceded  that 
increasing  the  make  allowances  would 
assist  high-cost  ])lants  in  covering  their 
costs  while  creating  a  financial  windfall 
for  low-cost  plants.  In  turn,  the  witness 
.said,  the  low  co.st  plants  could  n.se  the 
additional  revenne  to  sell  products  at  a 
lower  co.st.  jiay  producers  a  higher 
price,  or  increase  their  financial  returns. 
The  witne.ss  said  that  any  financial 
gains  low-cost  jilants  in  the 
southwestern  region  earn  from  a  high 
make  allowance  would  not  harm  high- 
cost  plants  in  the  Northea.st  because  it 
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is  too  eostlv  to  transport  milk  from  tlie 
southwestern  IJ.S.  to  the  northeast 
region.  The  witness  hidieved  that 
competitive  issues  resulting  from  high 
make  allowances  would  only  ari.se  if  a 
low-cost  plant  was  loc.ated  next  door  to 
a  high-cost  j)lant  that  compiites  for  the 
.same  milk  supply. 

The  Agri-Mark  witness  advanced 
Proj)osal  2  .seeking  to  e.stahlish  an 
annual  mannfactnring  cost  survey, 
administered  hv  ll.SDA  that  would 
automatically  update  make  allowances 
without  requiring  a  rulemaking 
proceeding.  On  brief.  Agri-Mark 
withdrew  the  automatic  njxlating 
|)ortion  of  this  proposal.  The  witne.ss 
explained  that  mannfactnring  input 
prices  ilnctuate  in  the  short-run  and  an 
annual  survey  would  ensure  more 
timely  recognition  of  these  iluctuations 
in  make  allowances.  The  witne.ss  .said 
that  the  CPDMP  survey  should  provide 
the  basic  methodologv  needed  to 
conduct  the  survey  and  that  any 
changes  to  the  methodologv  should  he 
done  through  the  formal  rulemaking 
process.  The  witness  assertcid  that  the 
survey  should  In;  administered  by 
Market  Administrator  audit  personnel 
and  tlu!  plant  .sample,  preferably  larger 
than  the  (il’DMI'  samj)le.  should  he 
select(;d  hv  random  .sampling.  The 
witness  also  supported  auditing 
surveved  plants  and  a.s.s(;rted  that  this 
function  should  he  funded  by  payments 
from  the  Market  Administrator’s 
administrative  assessment  funds.  The 
witness  said  that  if  the  survey  was 
andit(ul.  the  use  of  (33FA  cost  data 
would  no  longer  he  nece.ssary  in 
determining  make  allowances.  'Fhe 
witness  also  supported  addressing  the 
jH'Ojjosed  manufacturing  cost  survey  in 
a  recommended  decision  to  allow  for 
public  comments. 

'I'he  Agri-Mark  witness  was  of  the 
opinion  that  ha.sed  on  the  CFDMF  2()0(> 
survey  the  make;  allowances  should  he 
.set  at  the  higher  of:  (1)  A  level  that 
would  allow  a  minimum  of  80  ])(!rcent 
of  the  producer  milk  useil  by  Class  HI 
and  Cla.ss  IV  ])lant.s  to  cover  their  costs: 
or  (2)  A  level  that  would  allow  a 
minimum  of  25  percent  of  the  ])rodncer 
milk  volume  used  by  Cdass  111  and  (3as.s 
IV  ])lants  in  any  .s])ecific  Federal  ord(!r 
annually  pooling  at  lea.st  4  billion 
j)ounds  of  milk  to  cover  their  co.sts.  The 
Agri-Mark  witness  oj)po.s(!d  Proposal  3. 

A  witness  aj)j)earing  on  behalf  of 
bind  O’l^akes  (LOL)  testified  in  sn])j)ort 
of  Pro|)osals  1  and  2.  .'\ccording  to  tin; 
witness.  LOL  is  a  (’.apper-Volstead 
cooperative  with  over  3. ()()()  imnnhers 
that  owns  4  mannfactnring  plants  in  the 
United  States.  The  witness  .supj)orted 
updating  the  current  make  allowances 
with  CiDFA  manufacturing  cost  data  as 


advanced  in  Propo.sal  1.  The  witness 
advocated  that  the  audited  CDFA  whey 
manufacturing  cost  data  hi;  included  in 
the  whey  make  allowanci;  computation. 
The  witne.ss  as.serted  that  the  make 
allowances  should  he  recalculated  by 
weighting  the  (3)FA  and  CPDMP  data 
by  the  surveyv  sample  volumes,  not 
national  product  vohniKJS  which  the 
witness  argued  was  not  statistically 
valid.  I’he  witness  concluded  that  the 
new  make  allowam:es  (using  LOL’s 
propo.sed  w(!ighting)  should  lx;  as 
follows:  80.1780  for  chee.se;  80.2000  for 
dry  whey:  80.1.100  for  Nf’DM;  and 
80.13.11  for  blitter. 

The  LOL  witness  supjiorted  the 
annual  cost  survey  offered  in  Pro])o.sal 
2.  with  technical  modifications.  The 
witness  stated  that  the  authority  for 
collecting  ])lant  cost  data  should  he 
granted  to  the  AMS  Administrator,  that 
the  plant  sample  he  limited  to  plants 
located  outsiile  of  (kdifornia  that  receive 
pooled  (producer)  milk,  and  that  the 
snrvev  results  he  combined  with  the 
C;DFA  data  to  determine  appropriate 
Federal  order  make  allowance  levels. 

The  witne.ss  opposixl  the  portion  of 
Propo.sal  2  that  would  set  make 
allowances  at  a  level  that  would  cover 
the  cost  of  mannfacluring  for  the  highe.st 
cost  Federal  order  marketing  area.  I'he 
witness  said  that  classified  prices  are 
determined  on  a  national,  not  a  regional 
basis,  and  therefore  reiving  on  regional 
costs  is  inappropriate.  The  witness  was 
of  the  o])inion  that  USDA  should  clearly 
identify  the  target  product  volume  and 
jiercentage  of  plants  that  .should  lx; 
covered  by  new  make  allowances  that 
result  from  this  jiroceeding. 

The  LOL  witne.ss  opjxised  Projxisal  3 
seeking  to  exclude  CDFA  manufacturing 
co.st  data  when  comjmting  new  make 
allowances.  ’I'lie  witness  argued  that 
since  2()()()  the  Dejiartment  has 
continuously  considered  CDFA 
manufacturing  co.st  data  when 
determining  new  make  allowance  levels 
and  as.serted  that  there  is  no  justification 
to  modify  that  jiolicy.  The  witness 
elaborated  that  classified  prices  are 
determined  using  a  national  survey  that 
includes  Ckdifornia  plants  and  therefore 
including  (kdifornia  plant  costs  when 
determining  make  allowance  levels  is 
appropriate. 

A  witne.ss  te.stifying  on  behalf  of 
Michigan  Milk  Producers  A.ssociatiixi 
(MMPA)  testified  in  sujijxirt  of 
Proposals  1  and  2.  and  in  o])position  to 
Proposal  3.  According  to  the  witne.ss, 
MMPA  is  a  Cajiper- Volstead  coo|)erative 
with  a])proximately  2,400  memhers  that 
markets  3..1  billion  pounds  of  milk 
annually  and  operates  2  manufacturing 
jilants.  The  witne.ss  offered  sujiport  for 
Ihojxisal  1  to  update  the  make 


allowances  based  on  the  most  currently 
available  data.  The  MMPA  witne.ss 
.stressixl  siqipix  t  for  Propo.sal  2’s  annual 
survey  of  manufacturing  costs  that 
would  he  administered  by  AMS  through 
its  Market  Admini.strators. 

A  witness  ap]xxn  ing  on  behalf  of  NDA 
te.stified  regarding  the  (IPDMP  200.1 
survey  that  was  used  to  determine  2000 
make  allowance  levels.  'I’lie  witne.ss  .said 
that  NDA  jxirticiiiated  in  the  study  and 
that  costs  for  its  NFDM  jilanls  were 
incorrectlv  allocated.  The  witness 
estimated  that  NDA’s  NFDM  production 
represented  approximately  .14  |)ercent  of 
the  total  volume  contained  in  the 
CPDMP  200.1  survey  for  NFDM.  In  the 
snrvev,  cream  t:ost.s  were  allocated  on  a 
hutterfat  .solids  basis  rather  than  as  a 
percent  of  total  solids,  the  witne.ss  said. 
However,  according  to  the  witness 
NDA’s  NFDM  jilants  separate  the  cream 
that  is  stored  in  silos  to  he  .sold  or 
trans])orted  to  its  butter  manufacturing 
jilant  resulting  in  an  over-allocation  of 
costs  to  cream  in  the  CPDMP  200.1 
survey.  According  to  the  witness,  this 
mi.salloc;ation  inaccurately  lowered 
NDA’s  NFDM  manufacturing  costs  hv 
.80.030  per  pound.  'I’he  witne.ss  as.serted 
that  after  correcting  for  this  error,  the 
CPDMP  200.1  survey  for  NFDM 
weighted  average  cost  should  have  been 
.80.010  per  pound  higher.  'I'he  witne.ss 
urged  ll.SDA  to  issue  an  emergency 
d(x:isi(xi  addressing  make  allowances 
hecau.se  of  the  errors  e;ontained  in  the 
('.PDMP  200.1  survey. 

A  post-hearing  brief  was  filed  on 
behalf  of  Agri-Mark,  Foremost  Farms 
USA,  LOL,  MMPA.  NDA  and  A.s.s(x:iated 
Milk  Producers,  Inc.  (Agri-Mark  et  al.). 
The  memhers  of  Agri-Mark  et  al.  are  all 
Capper- Volstead  coojxiratives  who 
market  their  members’  milk  in  the 
Federal  order  system  and  ojierate 
manufacturing  plants. 

'I'he  Agri-Mark  et  al.  brief  emphasized 
support  for  product-jirice  formulas 
hecau.se,  in  their  ojiinion,  no  truly 
independent  comjietitive  jirice  .series 
exists  to  determine  milk  prices.  'I'he 
brief  summarized  the  evolution  of  the 
Federal  order  juicing  system  and 
asserted  that  U.SDA’s  jia.st  jiolicy  has 
been  to  .set  make  allowances  at  levels 
that  c:over  the  jirocessing  costs  for  most 
Federal  order  jilants.  'I'he  brief 
exjiressed  the  ojiinion  that  ll.SDA 
deviated  from  this  jiolicy  when 
determining  current  make  allowance 
levels. 

The  Agri-Mark  et  al.  brief  sujijxirted 
ailojition  of  Projio.sal  1  and  argued  that 
make  allowances  should  he  ujxlated 
using  the  200.1  CDFA  and  the  CPDMP 
2000  surveys.  Agri-Mark  et  al.  was  of 
the  ojiinion  that  U.SDA  should  continue 
to  use  the  same  national  jiroduct 
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volume  weigliting  methodology  that 
determined  the  current  make 
allowances,  incorporate  (31FA  whey 
cost  data,  use  the  CPDMP  2005  survey 
chee.se  plant  i)opnlation  average  cost 
instead  oi  the  samjjle  average  cost  and 
continue  to  include  a  marketing  co.st 
factor  of  $0.0015  ])er  ])onnd  in  each 
make  allowance. 

In  tlunr  ])ost-hearing  brief,  Agri-Mark 
et  al.  ])roposed  that  the  chee.se  make 
allowance  he  set  at  $0.2154  p(!r  j)onnd. 
Agri-Mark  et  al.  wrote  that  the  CPDMP 
2005  survey  cheese  i)lant  ])opulation 
average  of  $0.2028  ])er  pound  was  most 
rejjre.sentative  of  average  size  j)lants  and 
is  therefore  the  best  available 
information  to  determine  an  ajj])ro]n’iate 
cheese  make  allowance.  Agri-Mark  et  al. 
endorsed  the  methodology  explained  in 
the  IDFA  brief  that  derived  a  cheese 
make  allowance  of  $0.2154  per  jjound. 

The  Agri-Mark  et  al.  brief  pro])o.sed  a 
dry  whey  make  allowance  of  $0.2080 
jM!!'  ])ound  by  c:omhining  the  2005  CDFA 
and  2000  CPDMP  survevs.  Using  this 
.same  methodology,  the  brief  proposed  a 
butter  make  allowance  of  $0.1725  j)er 
jjound  and  the  NFDM  make  allowance 
of  $0.1 782  per  ])ound  (though 
stipulating  that  the  CDFA  medium-sized 
plant  co.st  shonld  he  used  for  NFDM.) 
The  brief  summarized  the  Cornell 
witness'  testimonv  regarding  the;  errors 
with  the  2005  butter  and  NFDM  survey 
methodology  and  concluded  that  the 
current  make  allowances  that  were 
determined  with  this  data  are 
unrepresentative  of  actual  costs.  Agri- 
Mark  et  al.  recpiested  that  Projxjsal  1  he 
adopted  on  an  emergency  basis  to 
rectify  the  current  unrejjresentative 
make  allowances. 

In  their  brief,  Agri-Mark  et  al. 
exjjressed  sujjport  for  the  portion  of 
Propo.sal  2  that  would  authorize  USDA 
to  develop  and  conduct  periodic 
manufacturing  cost  surveys  of  plants 
located  outside  of  California.  The  brief 
explained  that  this  data  could  then  he 
relied  ujjon  in  future  rulemaking 
proceedings  to  amend  the  product  price 
formulas. 

(lomments  and  exceptions  to  the 
tentative  ])artial  final  decision 
.submitted  on  behalf  of  Agri-Mark  et  al. 
ex])res.sed  .suj)j)ort  for  the  j)ropo.sed 
make  allowances.  According  to  Agri- 
Mark  et  al.  the  ])ropo.sed  make 
allowances  reasonably  reflect  the  record 
evidence  of  2()()(>  surveyed  j)lant  co.st 
data.  However,  they  argued  that  the 
make  allowances  sliould  incorporate  a 
one-time  adju.stment  for  energv  costs 
because  energy  costs  have  significantly 
increa.sed  from  2()()()  through  )une  2008. 
I3as(;d  on  energy  co.st  data  from  tin; 
Bureau  of  Labor  Stati.stics,  Agri-Mark  et 
al.  propo.sed  that  the  following 


adjustment  shonld  he  added  to  the  make 
allowances:  .SO.OOIKi  for  cheese,  $0.0029 
for  butter.  .$0.0114  for  NFDM  and 
$0.0105  for  drv  wh(!V. 

In  its  exce])tion.s,  Agri-Mark  et  al.  also 
stated  that  II.SDA  had  shifted  iK)licv 
from  adopting  make  allowances  that 
allow  most  manufacturing  plants 
receiving  poohxl  milk  to  recover  their 
manufacturing  costs  to  make  allowances 
that  allow  the  manufacturing  plants 
receiving  mo.st  of  the  pooled  milk  to 
cover  their  manufacturing  costs.  .Such  a 
policy  shift,  from  covering  “mo.st 
plants”  to  covering  “mo.st  milk”  noted 
Agri-Mark  et  al.  shonld  h(!  explained  in 
the  final  decision.  Agri-Mark  et  al.  also 
recpiested  that  in  the  final  decision 
DSDA  reaffirm  the  exclusion  of 
balancing  co.sts  as  a  make  allowance 
factor. 

A  witne.ss  testified  on  behalf  of 
DPNM,  .Select  Milk  Producers,  Inc.,  and 
Continental  Dairy  Producers,  Inc. 

(DPNM  et  al.).  The  witne.ss  said  that 
.Select  and  Ciontinental  are  Capjier- 
Volstead  coojierativ'es  whose  members 
are  located  in  New  Mexico,  Texas, 
Kansas,  Ohio,  Michigan  and  Indiana. 
According  to  the  witness,  the  DPNM  et 
al.  testimonv  was  endorsed  hv  Lone  .Star 
Milk  Producers  and  Zia  Milk  Producers, 
Inc.,  who  are  also  Capper-Vokstead 
coo|)eratives. 

The  DPNM  et  al.  witne.ss  testified  in 
sup])ort  of  Pro])osal  3.  The  witne.ss  was 
of  the  opinion  that  CDFA  co.st  data 
should  not  he  used  to  determine  new 
make  allowance  levels  because  the  data 
are  only  representative  of  (lalifornia 
manufacturing  })lant.s  which  the  witne.ss 
asserted  have  higher  manufacturing 
co.sts  than  the  re.st  of  the  country.  The 
witne.ss  te.stified  that  (34FA  data  had 
been  utilized  in  the  past  when  make 
allowances  were  determined  using 
Rural  Busine.ss  Cooperative  .Service 
(RBCS)  cost  data  because  the  audited 
CDFA  data  broadened  the  available  data 
and  was  u.sed  to  verify  the  information 
contained  in  the  RBC.S  study.  However, 
the  witne.ss  insisted  that  the  CPDMP 
co.st  surveys  are  far  more  rejinisentative 
of  the  po])ulation  of  manufacturing 
plants  and  should  now  he  relied  upon 
as  the  sole  determinant  of  make 
allowances. 

The  DPNM  et  al.  witness  testified  that 
make  allowances  .should  he  .set  at  the 
following  levels:  $0.1108  per  ])ound  for 
butter:  $0.1038  ])er  pound  for  cheese; 
.$0.1410  per  pound  for  NFDM;  and 
$0.1500  ])er  pouml  for  dry  whey.  The 
witne.ss  stated  that,  except  for  dry  whey, 
the  propo.sed  make  allowances  are 
identif:al  to  the  weighted  average  costs 
contained  in  the  (]PDMP  2005  survey. 
The  witne.ss  jjroposed  that  the  drv  whey 
make  allowance  he  determined  by 


adding  $0.0090  j)er  pound  to  the  NFDM 
make  allowance  to  account  for  the 
additional  energy  needed  to  produce 
dry  whey.  The  witness  e.stimated  that  if 
the  make  allowances  propo.sed  hv 
DPNM  et  al.  were  ado])ted.  blend  j)rice.s 
would  increase  by  $0.22  per  cwt. 

A  second  witness,  a  dairy  accountant 
and  dairy  farmer  appearing  on  behalf  of 
DPNM  et  al.  testified  regarding  dairv 
farm  operating  co.sts.  accounting  and 
business  analysis  of  large  modern  dairy 
farm  operations.  According  to  the 
witness,  the  firm  provides  accounting 
and  other  husine.ss  services  to  dairy 
producer  ojjerations  in  27  states  who.se 
jM’oduction  volume  rejiresents  about  10 
])ercent  of  the  milk  produced  in  the 
IJnited  .States.  The  witness  testified  that 
based  on  data  collected  during  the 
1990’s.  large  dairy  farms  in  six  Western 
states  had  an  average  annual  net  profit 
])er  cwt  of  $1.31.  Tlie  witness  testified 
that  based  on  10  years'  worth  of  cliimt 
data,  dairy  farms  in  the  west  and  eastern 
.states  mn.st  earn  a  net  income  of  $1.50 
and  $2.00  per  cwt,  respectively,  for  a 
dairy  farmer  to  collect  a  salary  and  retire 
debt.  The  witne.ss  predict(!d  that,  for 
2007,  producer  client  gross  income 
would  average  $15.51  p(!r  cwt.  At  an 
av(!rage  co.st  of  ])roduction  of  $15.17,  the 
witne.ss  went  on  to  predict  that  their 
clients  would  face  a  net  profit  of  .$0.34 
l)er  cwt.  The  witness  said  that  this 
amount  is  far  from  the  .$1.50  per  cwt  net 
j)rofit  need(;d  for  their  clients  to  reduce 
debt  or  cover  living  expen.ses. 

The  second  DPNM  et  al.  witness 
stated  that  low  milk  prices  in  2005 
reduced  dairy  farm  client  income  to  an 
average  of  $200  per  cow.  The  witness 
noted  that  during  the  1990'.s,  average 
production  cost  per  cwt  in  western 
states  was  $11.87  hut  this  has  risen  to 
$13.50  for  2004-2005.  The  witne.ss 
testified  that  rising  input  costs 
combined  with  lower  milk  prices  in 
2004-2005  made  large-scale,  highly 
efficient  dairy  farming  unprofitable, 
even  in  low-cost  operating  areas  such  as 
wijstern  Texas  and  New  Mexico.  The 
witne.ss  provided  additional  testimony 
to  show  that  increasing  make 
allowances  depressed  dairy  farmer 
income  during  a  period  of  increasing 
costs  and  reduced  opportunities  for 
profitability.  The  witness  sn])j)orted  this 
testimony  with  2000  client  data 
showing  that  a  farm  milking  1.800  cows 
would  have  lost  $284,000.  The  witness 
provided  detailed  client  data  showing 
that  the  major  higher-cost  milk 
production  factors  during  2005  and 
2000  were  increa.sed  (aiergy  and  fecul 
costs. 

A  third  witness,  a  dairy  farmer, 
appearing  on  behalf  of  DPNM  et  al. 
te.stified  in  support  of  Proposal  3.  The 
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witness  opiiratus  a  larm  in  Now  Moxico  (li 
that  milks  a|)i)roximatoly  It.BOO  rows  pi 
ami  tostiliod  that  they  havo  boon  to 

rocoiving  SI  .50  cwt  holow  tho  in 

S()Utlnv(!st  onlor’s  blond  jn-ioo  hooanso  tl 
of  hauling  costs.  Tho  witnoss  saiil  that  ii 

ovtir  tho  last  low  yoars  any  incroaso  in  1( 

prodncor  milk  jn'icos  havo  boon  o 

consinnod  by  rajiidly  incroasing  i‘ 

|)rodn(:tion  costs.  I  ho  witnoss  o 

snpportod  all  j)ioposals  snhmittod  by  i( 

DPNM  and  articnlatod  opposition  to  tl 

adoiition  ol  Proposals  1  and  2.  1 

Tho  DPNM  ot  al.  post-hoaring  hriol  i 
ox|)lainod  that  its  opjiosition  to  all  othor  i 
proj)o.sal.s  inclndod  in  tho  hoaring  to  t 

adjust  tho  makt?  allowancos  was  liasod  { 
on  throo  jn  inciplos:  (1)  Tho  data  iisod  to  ( 
dotormino  tho  ajiprojiriato  lovol  of 
mannfactnring  allowancos  lor  1 

ostahlishing  Fodoral  ordor  ])ricos  should  i 
1)0  drawn  from  plants  oj)orating  within  : 
tho  Fodoral  onlor  systom;  (2) 
adjnstmonts  to  Fodoral  ordor  pricing 
rognlations  should  always  ho  snhjoct  to 
formal  ridomaking:  and  (3)  mako 
allowancos  shoidtl  ho  sot  at  a  lovol 
doomod  a|)propriato  by  USD  A.  altor 
taking  into  considoration  all  statutorily 
ro(jnirod  factors  anil  cnrront  milk 
markoting  conditions,  rathor  than 
pro.scrihod  goographic  or  volnmotric 
factors.  Tho  hriof  oxplainod  why  tho 
UPDMP  2005  snrvoy  is  tho  host  data 
availahlo  and  mot  thoir  critoria  for  nso 
in  ostahlishing  Fodoral  ordor  mako 
allowancos  and  whv  tho  200(i  snrvoy  is 
llawod  and  should  not  ho  roliod  upon  in 
dotormining  mako  allowancos. 

l‘ixcoi)tions  filod  by  DPNM  ot  al.  in 
rosponso  to  tho  tontativo  partial  final 
docision  argnod  that  in  ])roi)osing  now 
mako  allowancos  tho  Dopartmont  failod 
to  considor  jirodncor  costs  ot  loot!  and 
fuol  in  oach  markoting  aroa  as  mandatod 
by  tho  Food.  Cionsorvation  and  Enorgy 
Act  of  2()()«  (2()t)H  Farm  Hill).  DPNM  ot 
al.  took  oxcoption  with  tho  Dopartmont  s 
national  Economic  Analysis  of  tho 
propo.sod  changos.  It  argnod  that  Fodoral 
ordors  do  not  oncompass  tho  ontiio 
national  markot  and  thoroforo  rogional 
oconomii:  analysos  should  also  ho 
condnctod. 

IDPNM  ot  al.  also  took  oxcoj)tion  with 
tho  uso  of  2()()()  CDFA  mannfactnring 
cost  data  (roloa.sod  Qctohor  3.  2007)  to 
compnto  tho  mako  allowancos  without 
input  Iroin  intorostod  jiartios  about  tho 
apiilicahility  of  tho  now  data.  It 
spocifically  took  oxcojition  with  tho  nso 
of  tho  woightod  avorago  chooso 
mannfactnring  cost  and  argnod  that  tho 
rocord  did  not  indicato  if  tho  munhor  of 
high-cost  vorsns  low-cost  jilants  in  tho 
('.alifornia  snrvoy  is  similar  to  tho  plant 
mako-nj)  of  tho  rost  of  tho  country. 

DPNM  ot  al.  also  statod  in  thoir 
commonts  that  tho  Dopartmont  has 


doniod  dairy  farmors  dno  procoss  and  n 
providod  a  li.st  of  oxamjilos.  Thoy  also  t 
took  oxcoption  to  tho  notion  advancod  a 
in  tho  tontativo  jiartial  final  docision  i 

that  milk  production  costs  aro  rolloctod  i 
in  tho  supply  and  domand  conditions  t 
for  dairy  products.  Instead.  DPNM  ot  al.  i 
argnod  that  tho  co.st  of  iirodncing  milk 
is  rolloctod  in  tho  supply  and  domand  < 
conditions  of  tho  various  inputs,  such  as  i 
food,  labor  and  fiiol.  DPNM  ot  al.  statod  ' 
that  contrary  to  tho  Dojiartmont  s 
findings,  tho  incroaso  in  tho  munhor  ol 
manufacturing  plants  from  2005  to  2007 
indicatos  that  mako  allowancos  woro  not 
too  low,  and  that  only  (iPDMI’  2005  data 
(roloa.sod  in  2000)  should  ho  nsod  to 
dotormino  now  mako  allowanco  lovols. 

A  witness  api)oaring  on  behalf  of 
IDFA  tostiliod  in  support  of  Propo.sal  1 
and  tho  annual  manufacturing  cost 
snrx'oy  advancod  in  Proposal  2. 

Howovor.  tho  witnoss  did  not  support 
ado])tion  of  tho  ])ortion  of  Proposal  2 
that  would  result  in  tho  automatic 
uinlato  of  mako  allowancos.  Tho  witness 
roipiostod  omorgoncy  adoption  oi 
Pro])osal  1  and  this  roipiost  was 
roitoratod  in  IDFA’s  post-hoaring  hriol. 

Tho  lDFy\  witnoss  testified  that  tho 
product-price  lormulas  dotormino  tho 
minimum  prices  mamdactnrors  must 
pay  for  thoir  raw  milk  and  that  those 
whoso  costs  oxcood  tho  lixod  mako 
allowances  in  tho  jirico  formulas  are 
unahlo  to  recoup  thoir  higher  costs.  Tho 
witnoss  assorted  that  any  incroa.so  in  tho 
1  manufacturor’s  end  i)rodnct  prices 
would  onlv  result  in  an  incroaso  in  tho 
minimum  raw  milk  price  thoy  must  jiay. 
According  to  tho  witness,  manidactnrors 
also  face  financial  i)rohloms  il  any  ol  the 
prodnct-])rico  lornuila  iactors  aro 
incorrect.  Tho  witness  illustrated  by 
1  oxam])lo  tho  impacts  of  both  inaccurate 
product  prices  and  inaccurate  mako 
allowancos  on  mamdactnrors. 

•s  Tho  IDFA  witness  testified  that  hotoro 
lannarv  1.  2()l)(),  tho  Fodoral  order 
:d  systom  utilized  a  markot-hasod  pricing 
sy.stom  which  automatically  rolloctod 
current  markot  conditions.  Howovor, 
under  tho  end  product  jiricing  sy.stom. 
markot  factors  (o.g.  yields,  hnttoriat 
1  retention)  aro  sot  at  a  point  in  time  and 
can  onlv  lie  changed  through  tho  formal 
ridomaking  jirocoss,  tho  witnoss  said. 

Tho  IDFA  witnoss  osponsod  that 
I  sotting  mako  allowancos  too  high  or 
yield  factors  too  low  may  result  in  low 
i(!  milk  prices  hut  that  should  not  ho  ol 
concern  to  USDA.  In  this  regard,  tho 
o  witness  was  of  tho  opinion  that  tho 
(,f  1-odoral  ordor  systom  should  only 
;  dotormino  minimum  jiricos  and  allow 
It  markot  rosiionsos  through  ovor-ordor 
prominms  to  romody  any  rogulatod 
prices  that  aro  too  low.  Howovor,  tho 
witness  conceded  that  if  a  plant  can 


mannfactnro  jirodncts  at  costs  lower 
than  those  rolloctod  hy  tho  mako 
allowanco  levels  then  tho  dilloronco 
could  ho  nsod  to  mako  jilant 
invostmonts,  socuro  a  larger  milk  sni)i)ly 
to  tho  dotrimont  of  higher-cost  jilants  or 
return  higher  margins  to  plant  owners. 

Tho  IDFA  witnoss  testified  in  sni)i)ort 
of  n])dating  tho  cnrront  mako 
allowancos  with  tho  most  cnrront  c.ost 
data  availahlo  (Proj)osal  1).  Tho  witnoss 
was  of  tho  opinion  that  tho  (,Df  A  dry 
whey  co.st  data  should  ho  a  factor  in 
dotormining  a  now  dry  whey  mako 
allowanco  for  f'odoral  orders.  T  ho 
witnoss  assorted  that  tho  (,D1*  A  avorago 
dry  whov  plant  size  more  closely 
rosomblod  tho  NASS  avorago  dry  whey 
plant  size  than  did  tho  CPDMP  survey. 
Fnrthormoro.  tho  witness  assorted  that 
tho  UDFA  drv  whey  data  was  skewed 
toward  low-cost  plants,  not  high-cost 
Jilants  as  assorted  by  USDA.  Tho 
witnoss  maintained'  that  using  tho  CDFA 
data  in  dotormining  tho  dry  whey  mako 
allowanco  would  not  cause  tho  mako 
allowanco  to  ho  sot  too  high.  1  ho 
witness  conc.ludod  that  both  tho  CDfA 
and  CFDMF  drv  whey  woightod  avorago 
costs  should  bo  nsod  to  dotormino  the 
dry  whov  mako  allowanco.  I  his  jiosition 
was  roitoratod  in  tho  IDFA  jiost-hoaring 
brief. 

Also  in  its  jiost-hoaring  briol,  IDfA 
statod  that  anv  docision  made  hy  USDA 
on  tho  Class  i'll  and  Class  IV  juicing 
I  formulas  should  not  directly  considoi 
hoaring  testimony  regarding  dairy 
farmer  cost-of-ju'odiiction.  Tho  brio) 

.  assorted  that  it  is  already  cajitnrod 
s  indirectly  through  tho  snpjily  and 
t)  domand  for  mannfactnrod  dairy 

juoducts  and  thoroforo  should  not  bo 
given  additional  considoration  in  this 
juocooding. 

Tho  IDFA  witnoss  tostiliod  that  USDA 
needs  to  correct  for  td’DMF’s  stratified 
0  chooso  jilant  samjiling  which  in  IDFA’s 
oj)inion  ovor-rojirosonts  low-co.st  chooso 
Jilants.  Tho  witnoss  highlighted  tho 
tostinuinv  of  tho  Cornell  witness  which 
comjiarod  tho  8  chooso  jilants  that 
jiarticijiatod  in  both  surveys  revealing 
an  avorago  manufacturing  cost  incroa.so 
of  1.7  cents  jior  jiound.  IDF’A  was  ot  tho 
d  ojiinion  that  sinc.o  tho  same  chooso  jilant 
samjilo  was  not  used  in  tho  two  CFDMl 
surveys,  tho  mo.st  ajijirojiriato  mothod 
for  dotormining  a  now  choo.so  mako 
allowanco  would  bo  to  u.so  tho  woightod 
avorago  cost  from  tho  2005  survey 
($0.2028)  jilns  1.7  cents  for  a  total  ot 
.$0.2108  jior  jionnd.  In  its  brief,  IDFA 
conclndod  that  tho  now  mako 
allowancos  should  bo  sot  no  lower  than 
tho  following:  $0.2154  jior  jiound  for 
chooso;  $0.1725  jior  jiound  for  liuttor; 
$0.1782  for  NFDM;  and  .$0.2080  tor  dry 
whov. 
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The  IDFA  vvitne.ss  support(!d  adoi)ting 
an  annual  inannfaeturing  cost  survey  as 
contained  in  Pro])osal  2  hut  ojjpo.sed 
any  automatic  updating  oi  niake 
allowances.  The  witness  said  that  an 
annual  survey  would  j)rovide  industry 
participants  iidbrination  regarding 
trends  in  plant  costs  and  such 
information  could  ht;  n.sed  in  future 
hearings  to  adjust  make  allowances. 
However,  the  witne.ss  did  not  support 
automatically  updating  make 
allowances  outside  of  the  hearing 
])rocess  because  it  would  prohibit 
industry  injnit  regarding  how  the  data 
shoidd  he  utilized.  IDFA  reiterated  these 
views  in  its  post-hearing  brief. 

The  IDF'A  witne.ss  testified  in 
o])position  to  Propo.sal  3.  The  witness 
argued  that  audited  flDFA  rlata  should 
continue  to  he  included  when 
determining  new  make  allowance 
levels.  The  witness  asserted  that  the 
elimination  of  the  (IDFA  data  would 
result  in  lower  make  allowances  that,  in 
their  o|)inion.  are  already  too  low.  In  its 
])ost-hearing  brief,  IDFA  a.sserted  that 
the  proponents  of  Pro])o.sal  3  had 
l)re,sented  no  evidence  that 
inannfaeturing  costs  have  decreased  to 
levels  similar  to  the  manufacturing  costs 
reflected  in  make  allowances  that  were 
effective  prior  to  February  1. 2007. 

(iomments  and  exceptions  filed  by 
IDFA  ex])ressed  snjiport  for  the 
proposed  make  allowances  contained  in 
the  tentative  jiartial  final  decision.  IDFA 
akso  indicated  sniiport  for  comments 
filed  by  Agri-Mark  et  al.  requesting  that 
the  make  allowances  he  adjusted  to 
reflect  increased  energy  costs  through 
)une  2008.  IDFA  also  continued  to 
supjKirt  ado])tion  of  a  manufacturing 
cost  survey  (Projiosal  2)  as  a  means  to 
provide  accurate  and  timely 
manufacturing  c;ost  data  for  use  at  future 
rulemaking  jiroceedings,  and  exjiressed 
continued  siqiport  for  the  denial  of 
Proposal  3. 

A  witne.ss  appearing  on  behalf  of 
Lactalis  American  Grouj),  Inc.  (Lactalis) 
te.stified  in  snj)])ort  of  Projiosal  1  and  in 
opposition  to  Propo.sal  3.  According  to 
the  witne.ss,  Lactalis  operates  six  chee.se 
plants  in  the  United  States.  The  witness 
exjnessed  support  for  IDFA's  jiositions. 
The  witness  .said  that  the  Class  111  and 
Cla.ss  IV  product-price  formulas  should 
he  amended  to  give  more  flexibility  to 
market  participants  in  establishing 
market  prices.  The  witness  was  of  the 
ojiinion  that  increasing  make 
allowances  by  ado])ting  Propo.sal  1 
would  give  ])roce.s.sor.s  the  flexibility  to 
make  short-term  adju.stments  in 
response  to  changing  market  conditions. 
The  witness  argued  that  the  increasing 
milk  supply,  not  make  allowances 
which  are  too  high,  is  the  cau.se  of  low 


milk  jirices  received  hv  dairy  farmers. 
Therefore,  the  witne.ss  o])posed  anv 
jiroposals  that  would  result  in  lower 
make  allowances. 

A  witness  ajipearing  on  behalf  of 
Leprino  te.stified  in  o])po.sition  to 
Proposal  3  stating  that  there  is  no  basis 
to  set  make  allowances  below  current 
levels.  According  to  the  witness. 

Le])rino  operates  nine  manufacturing 
plants  throughout  the  United  States  that 
produce  Italian  style  cheeses.  The  jiost- 
hearing  brief  filed  by  Lejnino  exjiressed 
sup])orl  for  the  make  allowances 
proposed  in  IDFA’s  post-hearing  brief. 
Leprino  was  of  the  opinion  that  make 
allowances  should  he  set  no  lower  than 
the  following:  .SO. 21. "54  for  chee.se; 
.$0.2080  for  drv  whey;  S0.172.S  for 
butter;  and  .So;i782  for  NFDM. 

A  witness  appearing  on  behalf  of 
Sajiuto  Chee.se  USA  (Saputo),  a  dairy 
product  manufacturer,  testified  in 
snjqjort  of  IDFA’s  positions.  The 
witness  te.stified  that  .Saputo  oppo.sed 
any  jiroposal  which  would  add 
conqilexity  to  the  Federal  milk  order 
sy.stem.  The  witness  siqiported  updating 
the  current  make  allowances  to  reflect 
the  mo.st  current  available  data  as 
sought  in  Propo.sal  1  and  that  iqidated 
make  allowances  for  drv  whev  should 
use  CDFA  data. 

A  j)ost-hearing  brief  filed  on  behalf  of 
Twin  Countv  Dairy  (Twin  Conntv),  an 
lowa-hased  cheese  manufacturer, 
exjnes.sed  supiiort  for  the  ])ro|)o.sals 
offered  by  IDFA  and  Agri-Mark  that  .seek 
to  increa.se  make  allowances.  However, 
the  brief  a.sserted  that  the  |)ropo.sal.s  do 
not  go  far  enough  to  ensure  that 
medium-sized  plants,  such  as  the  one 
o])erated  by  Twin  County,  remain 
profitable.  The  brief  argued  that  the 
proposed  make  allowances  are  heavily 
weighted  toward  large,  low-cost  plants 
and  their  adojition,  especially  the  dry 
whey  make  allowance,  would  cau.se 
financial  hardship  for  many  cheese 
manufacturing  plants  that  are  similar  in 
size  to  Twin  County.  Twin  County 
insi.sted  that  even  though  })roduct-])rice 
formulas  are  applied  identically  to  large 
and  small  plants,  U.SDA  should  conduct 
a  regulatory  impact  analysis  because  in 
Twin  County’s  ojiinion,  product-price 
formulas  have  a  di.spro])ortionate  impact 
on  small  businesses  compared  with 
larger  entities  that  mav  benefit  from 
advantages  of  economies  of  .scale. 

A  witne.ss  appearing  on  behalf  of  HP 
Hood  LLC  (HP  Hood)  testified  in 
opposition  to  Proiiosals  1. 2  and  3. 
According  to  the  witness,  HP  Hood  is  a 
manufacturer  of  Cla.ss  I  and  Class  11 
dairy  i)roduct.s  that  are  di.strihuted 
nationally.  The  witness  o])j)o.sed 
Proposals  1,  2  and  3  hecau.se  their 
adoption  would  change  the  Cla.ss  Ill  and 


Cla.ss  IV  milk  pricing  formulas  that  in 
turn  are  used  to  determine  the  Cla.ss  I 
and  Cla.ss  II  ju  ices  that  HP  Hood  jiays 
for  its  raw  milk  sujijily.  The  witness 
ojijjosed  adojition  of  any  jirojuisal  that 
would  result  in  the  automatic  or 
jieriodic  ujulating  of  the  Cla.ss  III  and 
Cla.ss  IV  juicing  formulas  arguing  that 
such  ujulates  should  he  made  through 
the  formal  rulemaking  j)roces.s. 

A  witness  ajijiearing  on  behalf  of  NA) 
offered  an  amendment  to  Projio.sal  2. 

The  witne.ss  said  the  amendment  would 
exj)and  the  manufacturing  cost  survey 
to  include  gathering  manufacturing  cost 
data  for  whey  jirotein  concentrates 
(WPC’s)  and  lactose.  This  inclusion  was 
reiterated  in  NAJ’s  jjost-hearing  brief. 

A  Michigan  dairy  farmer  testified 
regarding  tlie  jjrofitability  of  dairy 
farmers  and  in  opjiosition  to  adojjting 
any  jirojiosals  that  would  increase  make 
allowances.  The  witness  was  oj)j)osed  to 
increasing  make  allowances  until  the 
jji'ice  formulas  are  amended  to  recognize 
a  farmer’s  c:ost  of  jiroduction.  The 
witne.ss  stated  that  on-farm  fuel  costs 
were  S3.'j.()()()  in  2004  and  had  risen  to 
$70,000  in  200().  The  witne.ss  as.serted 
that  there  are  manv  Michigan  dairy 
farmers  considering  leaving  the  dairy 
indu.strv  hecau.se  of  increased  costs  and 
low  milk  jirices.  The  witness  also 
exjuessed  the  ojiinion  that  NASS  NFDM 
ju  ices  were  misrejuu  ted  or  under- 
rejiorted  during  the  jirior  12  months. 

A  jiost-hearing  brief  submitted  on 
behalf  of  O-AT-KA  Milk  Products 
Coojierative,  Inc..  (O-AT-KA)  exjires.sed 
.suj)j)ort  for  Projiosals  1  and  2.  and 
oj)j)o.sition  to  Projui.sal  3.  According  to 
the  brief,  O-AT-KA  is  a  Cajijier- 
Volstead  coojierative  located  in  New 
York  and  its  jjlant  manufactures  000 
million  jionnds  of  milk  annually  into 
butter  and  NFDM.  The  brief  stressed 
that  changes  to  the  make  allowances 
and  other  factors  of  the  jiroduct  jirice 
formulas  need  to  accurately  rejiresent 
the  current  manufacturing  market,  f)- 
AT-KA  expres.sed  sujjjKirt  for  Projiosal 
1  and  was  of  the  ojiinion  that  the 
CPDMP  2000  survey  should  he 
considered  a  minimnm  when  setting 
make  allowances.  According  to  the 
brief.  O-AT-KA’s  jilant  manufacturing 
costs  are  higher  than  the  CPDMP  200() 
survey  weighted  average  NFDM  cost.  O- 
AT-KA  also  wrote  that  they  comjjete 
directly  with  California  j)lant.s  and 
reijnested  that  USDA  keej)  the  Class  IV 
and  California  Cla.ss  4a  jirices  aligned  if 
it  recommends  anv  changes  to  the 
jiroiluct  jjrice  formulas.  O-AT-KA 
noted  .suj)j)ort  for  Projuisal  2,  hut  not  the 
jiortion  that  calls  for  automatically 
uj)dating  make  allowances.  The  O-AT- 
KA  brief  ojjjjosed  adojition  of  Projjosal 
3  hecau.se  it  would  inhibit  their  ability 
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to  ])n)vide  balancing  services  to  the 
market  and  a  fair  return  to  its  ineinl)er- 
owiKJrs. 

A  joint  post-hearing  la  ief  filed  on 
Ix'half  of  DairyUia  and  DFA  (Hairvlea  et 
al.).  oj)j)o.sed  ado])tion  of  Proposals  1 
and  2.  The  brief  expressed  the  o])inion 
that  the  current  make  allowances  should 
he  icsed  witli  the  addition  of  the  energy 
adjustor  advanccid  in  Projjosal  17  and 
cost  add-ons  described  in  Proposal  20. 
The  Ilairvlea  et  al.  hricif  sui)])orted  the 
NAj  modification  of  Proposal  2  to 
expand  the  NASS  product  price  survey 
to  include  information  on  whey  protein 
concentrates. 

Separate  comments  fihul  on  behalf  of 
(irande  (diee.se  (dnnpany  ((irande). 
(llanhia  Foods.  Inc.  ((ilanhia)  and  Kraft 
Foods  (Kraft)  expressed  support  for  the 
jiropo.sed  make  allowances  contained  in 
the  tentative  jiartial  final  decision, 
(irande  is  a  cheese  manufacturer  located 
in  Wisconsin  processing  over  1.3  billion 
])ounds  of  milk  annually,  (ilanhia  is  a 
cheese  manufacturer  with  plants  located 
in  Idaho  and  New  Mexico.  Kraft 
operates  numerous  manufacturing 
plants  located  throughout  the  country. 
(Irande.  (ilanhia  and  Kraft  all  endorsed 
the  comments  and  excejitions  filed  hv 
IDFA. 

(Irande's  comments  also  took 
excejition  to  the  exclusive  use  of  (dlFA 
ilata  in  (hitermining  the  cheese  make; 
allowance  and  the  sole  u.se  of  (IPDMP 
data  to  determiiK!  the  dry  whev  make 
allowance!,  (ilanhia  and  Kraft  urged 
USDA  to  include  (iDFA  dry  whey  co.st 
data  in  the  make  allowance  computation 
because  (iDFA  has  the  only  audited 
whey  cost  data  available,  (irande. 
(ilaniha  and  Kraft  also  noted  su])port  for 
adopting  a  manufacturing  cehst  survey 
(Proposal  2). 

Comments  filed  by  heprino  Foods  in 
respon.se  to  the  tentative  final  jjartial 
decision  expressed  sup])ort  for  the 
propo.sed  make  allowances.  Le])rino  also 
supported  adoj)tion  of  a  one-time  energy 
co.st  adjustment  as  j)ropo.sed  hv  Agri- 
Mark  et  al. 

Comments  filed  in  response  to  the 
tentative  partial  final  decision 
suhinittcul  on  behalf  of  the  \Visc:onsin 
Cheese  Makers  As.sociation  (WCM/\) 
offenul  suj)port  for  the  make  allowances 
in  the  tentative  partial  final  decision 
and  urged  USDA  to  atlo])t  the  annual 
manufacturing  co.st  survey  advanced  in 
Propo.sal  2.  WfiMA  is  an  organization 
representing  73  proprietary 
organizations  and  cooperatives  that 
manufacture  or  process  dairy  products. 
WCMA  argued  that  because  small-  and 
medium-sized  plants  typically  do  not 
have  whey  drying  caj)acity,  they  are 
forced  to  |)ay  more  for  the  whey  in  their 
producer  milk  than  what  can  he 


recouped  in  the  market.  \V(]MA  stated 
that  this  is  mostly  because  a  |)lant’s 
inability  to  dry  whev  for  sale  in  the 
market  forces  them  to  .sell  a  lower¬ 
valued  whey  product  such  as  wet  whev. 
According  to  \V(]MA.  a  higher  whev 
make  allowance  keeps  small-  and 
medium-sized  cheese  plants  from  losing 
revenue  in  times  of  high  dry  whey 
])rices.  WfAIA  was  of  the  o])inion  that 
USDA  should  include  (3JFA  dry  whey 
i;ost  data  in  the  make  allowance 
computation  as  it  would  provide  a 
higher  make  allowance  than  curnintly 
])roposed. 

An  Indiana  dairy  farmer  took 
exce))tion  with  the  increased  make 
allowances  contained  in  the  tentative 
partial  final  decision.  The  dairy  farmer 
stated  that  pn)ducer  |)aychecks  should 
not  h(!  reduced  to  cover  the  cost  of 
manidacturing  milk  into  finished 
products. 

('.omments  filed  in  resjjon.se  to  the 
tentative  partial  final  decision 
submitted  on  Ix'half  of  tlui  National 
Family  Farm  Coalition  (NFF(3  and  the 
Ohio  luirmers  Union  (Ol’U)  op])os(!d  the 
increased  make  allowances.  Nf’FC  and 
OFU  contend  that  the  tentative  partial 
final  decision  did  not  take  into  account 
farmers’  costs  of  production.  Tlu!  two 
groups  argued  that  make  allowances 
should  not  he  incr(!as(!d  during  a  time 
wh(!n  milk  production  costs  also  hav(! 
increased. 

I'Nceptions  to  the  tiintative  partial 
final  decision  filed  by  St.  Albans 
Coo|)erative  (aeamerv,  Inc.,  (St.  Albans) 
retpiested  USDA  to  consider  dairy 
farmer  production  costs  before 
permanently  adjusting  make 
allowances.  St.  Albans  is  a  dairy  farmer- 
member  (ia])per-Vol.stead  coo])erative 
that  operates  a  milk  manufacturing 
j)lant.  .St.  Albans  was  of  the  o])inion  that 
the  2008  F'arm  hill  reejuires  a  dairy 
farmer  cost  analysis  before  any  final 
adjustments  to  make  allowances. 

2.  Product  Yields  and  hutterfat 
Recovery  Percentage 

A  witne.ss  apjjearing  on  behalf  of 
DPNM  et  al.  testified  in  support  of 
Pro])osals  (i.  7  and  8.  The  witne.ss 
t(!Stified  that  before  (anuary  1, 2000,  the 
l’’ed(!ral  milk  order  price  discovery 
mechanism  took  into  account  dairy 
farmers’  cost  of  ])roduction  when 
determining  minimum  regulattid  prices. 
If  farmers’  co.st  of  |)roduction  increa.sed, 
the  witne.ss  said  that  manufacturers 
were  ahhi  to  pay  fariiKirs  higher  prices 
because  on-farm  production  co.sts  could 
he  pa.ssed  on  to  their  custonuirs. 
However,  under  the  current  pricing 
sy.stem,  the  witne.ss  argued,  minimum 
prices  to  dairy  farmers  are  based  on  the 
average  ])rice.s  of  dairy  products  .sold 


nationally  during  tlu!  month.  As  a 
result,  the  witness  asserted,  dairy 
farmers  have  ex])(!rienc(!d  financial 
hardship  because  they  are  unable  to 
pass  on  their  higher  costs  to  the 
marketplace. 

The  DPNM  (it  id.  witness  wiis  of  the 
opinion  that  Proi)osal.s  (i.  7  iind  8  should 
h(!  consichired  jointly  iis  coordimited 
adjustments  to  the  viirious  yield  factors 
to  ensure  that  dairy  farmers  receive  a 
fair  minimum  ])rice.  In  its  post-hearing 
brief.  lOPNM  (it  al.  added  that  Proposals 
.3  and  13  should  al.so  be  considered  in 
conjunction  with  Proposals  (i,  7  .md  8 
h(!(:au.s(!  together  tluiv  address  all  pin  ts 
of  the  current  product  jii  ice  formulas. 

The  DPNM  (it  al.  witness  testified  in 
supiiort  of  Propo.sal  0  seeking  to 
incnia.se  the  hutt(irfat  yield  factor  from 
1.20  to  1.211.  The  witne.ss  said  that  this 
change  would  c()rr(ict  fora 
mathematical  error  in  calculating  farm- 
t()-])lant  shrinkage.  The  witiKiss 
(ix|)lain(id  that  in  the  2002  final  decision 
that  established  the  curr(int  farm-to- 
])lant  shrinkage  factor,  .shrinkage 
idlocated  to  butt(!rfat  loss  shoidd  hav(! 
Inien  calcidated  on  a  p(!r  cwt  of  milk 
biisis,  not  on  a  p(!r  pound  of  butterfat 
basis.  DPNM  et  al.  noted  on  brief  that  no 
witn(!s.s(!s  at  the  luiaring  disagiHuul  with 
this  as.sertion. 

The  Dl^NM  et  al.  witne.ss  al.so  offenid 
a  modification  to  Proposal  0  .s(i(!king  to 
iuiuind  tlu!  butterfat  credit  in  the  protein 
jirice.  The  witiuiss  explained  that  when 
IJSDA  adjusted  tlui  butterfat  yi(!ld  factor 
in  the  protein  ])rice  formula  to  1.372  in 
2002  to  account  for  farm-to-plant 
shrinkage,  the  butterfat  cnulit  jiortion  of 
the  j)rot(!in  formula  was  not  adjusted  to 
an  (Hpiivahiiit  of  8‘).4  p(!rc(int.  The 
wiliuiss  e.stimated  that  ineniasing  the 
hutterfat  yield  factor  from  1.20  to  1.211 
and  (l(icr(!asing  the  butterfat  credit 
portion  of  the  protein  forimda  from  00 
to  80.4  jiercent  would,  on  average,  have 
increa.sed  blend  prices  by  .SO. 07  per  cwt. 

The  DPNM  et  al.  witne.ss  t(!.stified  in 
sujjjjort  of  I’rojjo.sal  7  seeking  to 
eliminate  the  farm-to-])lant  shrinkage 
factor.  The  witne.ss  was  of  the  opinion 
that  accounting  for  farm-to-plant 
shrinkage  allows  producers  and 
IHOciissors  to  mask  inefficiencies. 
According  to  the  DPNM  (it  al.  witiuiss 
their  farm-to-plant  shrinkage  is  well 
below  the  0.23  percent  assumed  in  the 
pricing  formidas.  The  witne.ss  attributed 
l()W(!r  farm-to-plant  shrinkage  to  large 
producers  who  shi])  tanker  loads  of 
milk.  The  witness  insisted  that 
shrinkage  is  not  a  ixisidt  of  milk  solids 
b(iing  unrecoverable  from  the  milk 
tank(!r  and  hos(i.s  but  rather  the  result  of 
im])r(!(:is(!  measuring  at  the  farm. 

The  Dl’NM  et  al.  witness  t(i.stifi(i(l  that 
the  yield  factors  in  the  jiroduct  pricing 


fonmilas  s1k)u1(1  bo  amoiidod  fo  rof'loct 
curront  t(;t;hn()loj.y.  Tlio  witiuiss 
projmsoil  that  tho  protein  prioi;  fonmda 
m;  changed  to  retleet  a  94  pincent 
l)nlter(at  njoovery  in  cheese 
inannfactnring,  that  the  cas(;in 
|)cr(:entage  in  milk  l)e  increased  to  H'l  2'5 
P'jrcent.and  that  the  hntterfat-to-protein 

i<i  H)  in  c,he(!se  he  changed  to  1.214  to 
lolleet  average*  producer  tests. 

According  to  the  witne.ss.  the  adoption 
o  a  94  perceiit  hntterfat  recovery  rate* 
Hlso  implies  that  the  hntterfat  yield 
lactor  m  the  jnotein  price  .should  he 
increa.sed  from  1.5«7  to  l.tir);!  as 
P^'J>P‘>scd  in  Proposal  H. 

I  he  DPNM  et  al.  witness  estimated 
tliat  increa.sing  the  hntterfat  recovery 
rate  from  90  to  94  percent  would  re.snlt 
in  a  S0.1()5  increase  in  jiroducer  blend 
iirices.  Ihe  witness  .said  that  the 
currently  a.ssumed  90  imrcent  hntterfat 
rucoyery  rate  is  based  on  technology 
tliat  IS  more  than  20  years  old  while 
new  Uichnology  enables  manufacturers 
o  achicnm  a  much  higlier  recovery  rate. 

<»r 

2002  hrongh  2005,  the  witness  u.sed  a 
ma.ss  lialance  analysis  to  e.stiniate  the 
flow  of  milk  components  through  a 
Cheddar  cheese  jdant  ami  the  allocation 
of  milk  components  to  products  and  hy- 
prodnets.  I’hrough  this  analysis  the  ‘ 
witness  derived  a  94  percent  hntterfat 

IIk.  (,D1' a  cost  survey.  'I’he  witness 
estimated  the  hntterfat  recovery  rate  for 

the 

2004  RP(,S  cost  study  to  he  95  25 

percent  for  all  cheeses. 

The  fll^NM  et  al.  witness  testified  in  i 
supjiort  of  Ihojiosal  8.  The  witness  ' 

argued  that  the  percentage  recovery  c 
factor  for  casein  in  milk  should  he'  . 

increased  from  82.2  to  88.25.  to  reflect  1 

average  producer  tests,  which  would  r 
result  m  a  2.8-cent  jjer  cwt  increase  in  a 
producer  blend  prices.  However,  in  v 

their  iiost-hearing  brief,  Dl^NM  et  al.  c 

ff  H'j  ^  ™:”''(:ry  factor  tl 

of  88.10  perceiP  was  appropriate.  DPNM  ii 
ct  al.  exjilamed  in  their  brief  that  S 

changing  the  casein  recovery  factor  D 

i'  'm'/ f  ‘ -V'tJlfl  factor  from  \'i 
1.888  to  1.405;  and  intaeasing  tlie  C 

fintterfat  recovery  rate  to  94  percent  N 

would  change  protein  price  formulas  by  e) 
increasing  the  jirotein  to  hntterfat  ratio'  SI 

nimi  i7tol.214andincrea.singthe  th 

hntterfat  yield  from  1 .587  to  1 .0,58 
I  tiese  changes  would  update  the  protein  N1 
price  formula  to  reflect  current  industry  wi 
recovery  standards  and  return  revenue'  cb 
o  producers  who.  according  to  the 
DPNM  brief  et  al.  have  received  lower 
nay  m’ifi>« 


pay  jirices. 

Ihe  DPNM  et  al.  witness  estimated 
that  increasing  the  hutterfat-to-jnotein 
ratio  from  1.1 7  to  1.24  would  re.sult  in 


-t  a  8.7-cent  increase  in  producer  blend 
P'»-n.s.  [’he  witne.ss  said  that  the  current 

na  t)utterlat-to-protein  ratio  of  1  17 

repre.sents  standardized  milk  tests  at  8  5 
percent  hntterfat  and  2.9915  percent 
true  protein.  However,  according  to  the 

•In  tesT'  •  n  '"ilk 

<I1C.S  study  was  8.09  j)ercent  hntterfat 
and  8.04  percent  true  protein  which 
11  more  accurately  repre.sents  a  hutterfat- 
tu-protein  ratio  of  1.214. 

I  he  DPNM  et  al.  witne.ss  concluded 
hat  the  curnmt  hntterfat  to  protein  ratio 
f  standardized  milk  undervalues  more 

than  one  hall  of  the  producer  milk 
marketed  on  Federal  orders.  The 
witne.ss  akso  stated  that  since  plants 
t  piircha.se  milk  at  te.st,  not  at  the 
standardized  values,  it  is  more 
ai)propriate  to  use  weighted  average 
mdk  tests  m  the  pricing  formulas.  In 
brief,  D1  NM  asserted  that  standardized 
milk  te.sts  are  lower  than  average 
producer  tests  and  result  in  yield  factors 
m  the  protein  price  formula  that  are 
artificially  low  which  in  turn 
under.state.s  what  the  protein  price  paid 
to  producers  .should  he. 

I  he  Dl’NM  et  al.  witne.ss  concluded 
'  b  tbe  IJPNM  et  al.  jnopo.sals  to 

-  (  hange  the  hntterfat  recovery 

porcentage.  hutterfat-to-protein  ratio 
and  true  protein  in  casein  percentage 
are  adopted,  producer  blend  prices 
would  increase  by  .$9.20  per  cwt. 

I  he  DPNM  et  al.  witne.ss  akso  testified 
that  the  NFDM  yield  factor  should  he 
increased  from  .99  jiounds  of  NFDM  ner 
pound  of  .solids  nonfat  (SNF)  to  1 .02 
pounds  of  NFDM  per  jiound  of  SNF.  ! 
I  he  witne.ss  stre.ssed  that  according  to  1 
‘:iirront  k  DA  .standards  of  identity,  one  I 
pound  of  SNk  can  produce  as  much  as  i 
1 .05  pounds  of  NFDM.  The  witness 
elaborated  that  NFDM  is  often  sold  with  r 
appioximately  5  percent  moisture, 
whereas  SNF  is  assumed  to  contain  0  tl 
percent  moisture.  Therefore,  concluded  n 
the  witness,  the  current  formula  is  a 

incorrect  in  a.ssuming  that  one  pound  of  si 
SNk  actually  produces  le.ss  than  one  ai 
of  NFDM.  The  witness  referred  to  e* 
A'lnMo  li.v  CDFA  and  pi 

M  ™  ’rl  a  combined  Hi 

N1  DM  and  buttermilk  jiowder  yield  in  a\ 

^  pounds  per  pound  of  th 

SNKI  he  witne.s.s  was  of  the  opinion  m 

that  alter  taking  into  account  the  lower  r,* 

N1  DM  yield  of  1 .02  is  appropriate.  The  in 
witne.s.s  estimated  that  this  proposed  88 

otiange  would  increase  jiroducer  blend 
prices  by  4  cents.  j 

‘bat  if  all  the  Pn 

H  NM  et  al.  yield  changes  were  on 

adcijited.  blend  prices  would  increa.se  hv  si 
S  .42  per  cwt  and  on  average,  jiroducers  rec 
would  receive  .$9,787  in  additional  fn, 


inoome  jier  year.  'I'he  witne.s.s  was  of  the 
i-iit  opinion  that  any  adju.stment  in  yield 
_  factors  should  also  he  accompanied  hv 
an  adjustment  in  make  allowances  ' 
hecau.se  the  two  are  inherentlv  linked, 
ii.  r  b’  ‘be  tentative  liartial 

Ilk  tmal  decision  filed  on  behalf  of  Dl’NM 
at  al.  opiiosed  the  denial  of  the  hntterfat 
I  recovery  rate  portion  of  Propo.sal  (i.  and 
I  ropo.sals  7  and  8.  DPNM  et  al. 
reiterated  their  testiiiiony  presented  at 
‘ba  heanng  that  the  hntterfat  recovery  in 
ahoo.se  IS  in  excess  of  90  percent.  DPNM 
at  al.  akso  argued  that  the  IJSDA  did  not 
a  properly  evaluate  the  CDFA  yield  data 
lor  cheese  and  the  relevance  of  the 
factors  in  determining  hntterfat 
rotention  in  cheese  making.  They 
offered  a  (:alculation  using  the  hntterfat 
lasts,  solids  nonfat  tests,  cheese  yield 
and  chee.se  moisture  content  for' 
fjalifornia  plants  whicli  jiurported  to 
•show  that  tho.se  plants  had  a  hutterfiit 
retention  rate  in  the  range  of  94  jiercent. 
r.**  I  hey  akso  commented  that  similar 
losults  were  obtainable  from  the  RHC'.S 
data. 

I  at  al.  noted  in  their  comments 

o  the  tentative  jiartial  final  decision 
that  the  farni-to-jilant  shrinkage 
allowances  should  he  removed  from  the 
prodiict-jirice  formulas  as  advanced  in 
I  '■opo.sal  7.  Dl>NM  et  al.  explained  that 
m  the  we.stern  jiart  of  the  country, 
where  the  producers  it  represents 

I  to"nr*‘i'  '’‘'•'''‘•'■ad  from  the  fariii- 

'  t o-plant  111  full  tanker  loads  and 

therefore  shrinkage  is  not  a  problem. 
Accordingly,  they  argued  that  DPNM  et 
al.  jiroducers  should  not  he  jienalized 
lirough  lower  component  jirices  for 
hmng  more  efficient  than  jiroducers  who 
shiji  .smaller  loads  and  therefore 
axjierience  farm-to-jilant  shrink 
Rxcejitions  by  DPNM  et  al.  akso 
requested  the  Department  to  recon.sider 
adoption  of  Projio.sal  8.  They  argued 
that  yields  contained  in  the  jiroduct- 
jirice  formulas  should  he  based  on 
average  jiroducer  tests,  not  on  milk 
•standardized  to  2.9915  percent  jirotein 
and  8.5  jiercent  hntterfat.  They 
oxjire.ssed  the  view  that  since 'cheese 
prices,  hntterfat  jirices  and  make 
allowances  are  based  on  weighted 
averages  yields  should  akso  he  ha.sed  on 
lu;  weighted  average  comjioneiit  tests  of 
Jiroducer  milk.  The  excejition  akso 
reiterated  their  jiosition  that  the  ca.sein 
retention  rate  of  82.2  jiercent  is 
incorrect  and  that  the  factor  should  he 
88.25  Jiercent. 

A  witne.s.s  ajijiearing  on  behalf  of 
lyqirnio  testified  in  ojijiosition  to 
I  rojio.sals  0.  7  and  8.  The  witne.s.s 
ojijKxsed  the  jiortion  of  Proposal  (i 
•seeking  to  increa.se  the  hntterfat 
recovery  rate  in  cheese  manufacturing 
fniin  90  to  94  jiercent.  In  the  witness’ 
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opinion,  the  proponents  tor  increasing 
the  hntterfat  recovery  rate  providial  no 
(!vidence  to  support  this  increase  aside 
from  livjiothetical  exainjiles.  The 
witiKiss  also  opposed  the  amendment  to 
Proposal  ()  to  decrease  the  hntterfat 
credit  in  the  jirotein  fornmla  helow  the 
‘to  percent  hnttinfat  recovery  rate  that  is 
assuimul  in  the  chee.se  yield  formula. 
The  witness  explaimul  that  this  would 
cause  chee.se  manufacturers  to  pav  for 
more  hntterfat  than  is  actually  contained 
in  the  raw  milk.  The  witness  agreed  that 
there  is  an  error  regarding  how  hntterfat 
shrink  is  ajijilied  in  the  hntterfat 
formula.  However,  the  Leprino  witness 
did  not  support  increasing  the  hntterfat 
yield  factor  to  1.211  because  of  milk 
component  lo.sses  that  occur  in 
cheesemaking  that  are  not  recognized  in 
the  formula. 

The  Leprino  witness  testified  in 
o])po.sition  to  elimination  of  the  farm-to- 
|)lant  slirinkage  factor  advanced  by 
ProjxKsal  7.  Tin;  witness  said  that  the 
loss  of  milk  when  shijijiing  from  the 
farm  to  the  plant  is  well  documented 
and  ailjusting  the  Class  111  price  to 
rellect  this  loss  is  ajiprojiriate.  The 
witness  said  that  Leprino  experiences 
farm-to-plant  milk  losses  of 
approximately  jiercent.  The 
witness  disagreed  with  the  rationah; 
offered  hv  the  jiroponent  that  increasing 
farm  siz(!s  and  single  producers 
shi])])ing  whole  tanker  loads  of  milk  has 
renuidied  farm-to-plant  shrinkage.  The 
Lejirino  witness  te.stified  that  deliveriiis 
to  the  Leprino  plant  in  Waverly.  New 
York,  often  have  the  milk  of  l.'i  to  18 
producers  jier  tanker.  'I’he  witness 
argued  that  milk  los.ses  from  farm-to- 
jilant  nmiain  a  reality  that  should 
continue  to  he  acknowledged  in  the 
Class  111  price  formula. 

The  Leprino  witness  testified  in 
opposition  to  increasing  the  cheese 
protein  yield  factor  from  1 .383  to  1 .405 
(Proposal  8.)  The  witness  .sai<l  that  the 
proponent's  assumption  of  83.25 
piircent  casein  in  true  protein  content 
that  would  lead  to  a  cheese  jirotein 
yield  factor  of  1.405  was  not  based  on 
actual  laboratory  ca.sinn  tests.  Lejirino's 
post-hearing  brief  reiteratixl  its 
opposition  to  Propo.sals  0,  7  and  8. 

A  witness  ajijiearing  on  behalf  of 
IDFA  testified  in  opjiosition  to 
projiosals  seeking  to  increase  vield 
factors  (Proj)osals  0.  7  and  8).  The 
witness  was  of  the  opinion  that  the 
yield  factors  should  actuallv  he 
decreasiid  to  reflect  in-])lant  shrinkage 
and  the  .sale  of  lower-valmul  jiroducts 
such  as  whey  cream  and  huttermilk.  In 
its  post-hearing  brief.  IDFA  esptiu.sed 
that  proponents  of  increasing  vield 
factors  made  erroneous  assumptions. 
The  brief  .stated  that  hearing  evidence 


documents  that  farm-to-plant  losses  an; 
a  market])lace  reality  and  should 
continue  to  he  r(;cognized  in  the  jiroduci 
price  formulas.  The  l)ri(;f  also  argued 
that  hearing  evidence  do(;s  not  su])])ort 
jiroponent’s  claim  that  a  ?)4  percent 
hntterfat  r(;covery  rate  is  achievahh;  hv 
most  chee.se  manufacturing  plants. 

Lastly,  the  brief  insisted  that  the  83.25 
])ercent  casein  in  true  protein  assumed 
hv  the  proj)on(;nts  is  not  based  on  anv 
actual  milk  t(;sts. 

Comments  and  exceptions  filed  by 
IDFA  to  the  tentative  partial  decision 
exjiressed  continued  support  for  the 
denial  of  I’rojiosars  (L  7  and  8. 

A  food  technologi.st  witness  ap])earing 
on  behalf  of  IDFA  testified  regarding  the 
cheese  manufacturing  process  and 
specifically  about  chee.se  iiroduction  at 
Alto  Dairy  Ckioperative  (Alto  Dairy) 
during  1985 — 2003.  The  witness 
disi:u.ssed  the  evolution  of  cheese 
processing  technology  and  testified  that 
the  greatest  loss  of  milkfat  during  the 
cheese  making  jirocess  occurs  during 
the  cutting  of  the  coagulum.  Tin; 
witness  estimated  that  in  moving  from 
the  use  of  traditional  op(;n  vats  to  newer 
horizontal  enidosed  vats,  tin;  loss  of 
milkfat  during  the  cutting  of  the 
coagulum  was  reduci'd  from  9.0  ])ercent 
to  0  p(;rcent.  However,  the  witne.ss  said, 
this  does  not  account  for  los.ses  during 
other  .stages  of  the  cheesemaking 
process.  The  witne.ss  was  of  the  opinion 
that  the  industry  average  hntterfat 
rec:overv  rate  in  cheddar  chee.se  is 
a|)proximately  90  percent. 

A  witne.ss  appearing  on  behalf  of  Kraft 
testifieil  in  supjiort  of  the  iiositions  and 
propo.sals  advocated  by  IDFA.  The  Kraft 
witness  opjiosed  eliminating  the  farm- 
to-plant  shrinkage  factor  in  the  (ilass  111 
price  formula  (Proposals  7  and  8.)  The 
witne.ss  said  that  Kraft  manufacturing 
plants  experience  farm-to-plant  milk 
shrinkage  and  that  this  factor  should 
continue  to  lx;  acknowledged  in  the 
])rice  formulas  so  that  the  hntterfat 
n;coverv  i)(;rcentages  and  yields  an;  not 
arbitrarily  inllated. 

A  witne.ss  apjiearing  on  behalf  of 
Davisco  Foods  (Davisco)  te.stified  as 
h(;ing  unable  to  use  whey  cream  in 
standardized  full-fat  ch(;(ldar 
])roduction.  Tin;  witness  (;x])lained 
Davisco  sells  whey  cream  to  a  hutti;r 
manufacturer  at  a  ])rice  lower  than  that 
reflected  in  tin;  (ila.ss  111  pricing  formula. 
According  to  tin;  witne.ss,  Davisco  owns 
and  operates  manufacturing  ])lants  in 
Idaho,  Minnesota  and  South  Dakota. 

A  witne.ss  ajipearing  on  l)(;half  of  HP 
Hood  oppo.sed  adoption  of  increasing 
yield  factors.  According  to  the  witne.ss, 
the  j)ro])osed  yield  factors  are  not 
reflective  of  industry  data  (irovided  in 
record  testimony.  P’urthermore,  the 


witness  .said,  the  shrinkage  factor 
.should  r(;main  in  the  ])ricing  formulas 
and  claimed  that  HP  Hood  experienc;(;s 
an  avi;rag(;  total  shrinkage  (farm-to-plant 
and  in-plant  loss)  of  1.5  ])erc(;nt. 

A  witness  ap|)earing  on  behalf  of  LOL 
t(;sti)ied  in  opposition  to  Proposal  (i. 

The  witness  as.s(;rt(;d  that  when 
determining  the  current  farm-to-plant 
shrinkagi;  factor  USDA  did  not  ci(;arly 
state  if  tin;  l)utt(;rfat  loss  was  ha.s(;d  on 
])roduct  pounds  or  cwt  of  milk.  I  he 
witin;.ss  said  that  an  increase  in  the 
hntterfat  yield  would  increase  the  raw 
milk  costs  for  manufacturers  who 
already  contend  with  a  make  allowance 
that  does  not  cover  their  cost  of 
])roc(;.ssing.  The  witne.ss  opjiosed 
increasing  the  hntterfat  recovery 
p(;rcentage  to  94  peri:ent  and  revealed 
that  the  LOL  cheese  plant  in  Kiel. 
Wisconsin,  recently  experienced  an 
average  annual  cheese  yield  of  19.21 
pounds  ])er  cwt.  Acc;ording  to  the 
witne.ss,  assuming  a  90  jiercent  hntterfat 
recovery  rate  and  apjilying  the  plant’s 
average  milk  te.sts,  the  Van  Slyke 
formula  estimates  a  cheese  yield  of 
lO.Ki  pounds.  Tin;  witness  indicated 
that  the  theoretical  Van  Slyke  r(;,sult  and 
observed  plant  yield  validates  the 
continued  u.se  of  the  90  percent  hntterfat 
recoverv  rate  in  the  Class  III  price 
formula. 

The  LOL  witne.ss  also  t(;.stified  in 
oj)])o.sition  to  Projio.sals  7  and  8  .seeking 
to  amend  the  yield  factors  hv 
eliminating  farm-to-plant  and  hntterfat 
shrinkage  tailors.  The  witness  said 
proponents'  claim  that  minimal 
comingled  milk  in  the  Florida, 
Southwe.st.  Arizona  and  Pacific 
Northwest  orders  fails  to  recognize  that 
comingled  milk  in  the  Northeast  and 
Upper  Midwest  is  commonjilace  given 
that  the  milk  of  10  or  more  producers 
is  commonly  comingled  on  a  single 
load.  According  to  the  witness,  this 
makes  farm-to-j)lant  shrinkage  h(;tween 
farm  and  plant  weights  inevitable.  The 
witne.ss  indicated  tiiat  in  200(),  the  L(1L 
butter  and  NFDM  jilant  in  Carlisle, 
Pennsylvania,  ex]x;rienced  an  av(;rage 
difference  of  0.343  perc(;nt  between 
farm  and  plant  weights  and  a  0.511 
])ercent  hntterfat  shrinkage.  The  witness 
insisted  that  the  LOL  shrinkage 
percentages  validate  the  continued 
incorporation  of  farm-to-]dant  and 
hntterfat  shrinkage  factors  in  the  pricing 
formulas. 

A  witness  aiipearing  on  behalf  of 
MMPA  testifieil  in  ojiposition  to 
Propo.sal  7  seeking  to  eliminate  the 
farm-to-plant  shrinkage  factor.  The 
witness  elaborated  that  even  though 
MMPA  jiays  its  farmers  based  on  farm 
weights  and  te.sts,  some  milk  solids  are 
lost  during  transportation  of  milk  from 
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Ihe  farm  to  the  plant.  According  to  the 
witness,  MMPA  ])lants  experience 
ap])roxiinately  a  0.3  ])ercent  loss  of  milk 
from  farm-to-plant.  Without  the  farm-to- 
j)!ant  shrinkage  factor  in  the  ])rodnct 
prit:e  formulas,  the  witness  said  that 
MMPA  would  have  to  pay  farmers  for 
milk  that  is  lo.st  in  transport  and  cannot 
1)(!  manufactnnHl  into  a  saleable 
product. 

'file  MMPA  witness  akso  opposed 
Proposals  6  and  8  that  seek  to  amend 
the  Class  IV  NFDM  and  butter  yield 
factors.  The  witne.ss  provided  evidence 
that  MMPA  experiences  butter  and 
NFDM  plant  yields  that  are  slightly 
lower  than  those  used  by  the  Class  IV 
formula.  The  MMPA  witne.ss  claimed 
that  their  yields  typically  generate  a 
milk  value  of  .$1 1.11  per  cwt,  while  the 
assumed  yields  in  the  product  price 
formulas  generate  a  milk  value  of  Sll.OO 
p(!r  cwt.  The  witness  asserted  that  this 
.SO.O.I  ]K;r  cwt  advantage  is  eliminated 
because  of  the  off-grade  products  it 
jjroduces  and  sells  at  discounted  juices. 
The  witness  concluded  that  the  current 
Cla.ss  IV  yield  factors  are  aj)j)ro])riate 
and  that  the  current  calculation  is 
sujierior  to  the  com})licated  alternatives 
in  Proj)osals  6,  7  and  8. 

A  witness  aj)]x;aring  on  behalf  of 
lM)remo,st  testified  regarding  chee.se 
])rodnction  at  Foremost's  manufacdnring 
|)lants.  The  witness  entered  a 
declaration  for  tlu;  recorcl  describing  the 
tyj)es  of  clu;ese  |)rodnced  by  Foremost 
and  the  sj)ecific  hutterfat  retention  rate 
achieved  at  its  cheese  manufacturing 
j)lant  in  Marshfield,  Wisconsin.  Using  a 
mass  balance  analysis,  the  witness 
.stated  that  in  2006  the  Marshfield  plant 
had  an  average  hutterfat  retention  rate  of 
‘)0.2.'j  jjercent.  The  witness  .said  that 
Foremost  considered  investing  in  more 
modern  cheese  vats  that  would  yield  a 
higher  hutterfat  retention  rate;  but  chose 
not  to  do  so  because  it  would  take  at 
least  13  years  to  recouj)  any  nit  urn  on 
such  a  large  inve.stment. 

The  Agri-Mark  et  al.  jiost-hearing  brief 
exj)ressed  ojijiosition  to  the  adoj^tion  of 
Pro])o.sals  6,  7  and  8.  The  brief  argued 
that  the  jjrojjonent’s  methodology  in 
comjniting  jiroduct  yields  was  flawed 
hecan.se  it  ignored  that  milk  solids  and/ 
or  cream  are  sometimes  added  to  farm 
milk  during  jjrocessing  resulting  in 
increased  vat  yiiilds.  Tluirefore,  Agri- 
Mark  et  al.  concluded  that  the  ju'odnct 
vields  advanc:ed  in  Projiosals  6  through 
8  are  not  r(!])resentative  of  the  volume 
of  jiroducts  that  can  he  j)roduced  from 
a  hundredweight  of  milk.  Agri-Mark  et 
al.  akso  te)ok  excejjtion  to  j)roj)onent’s 
statements  that  dairy  farmers  are  jiaving 
for  the  co.sts  of  new  ])lant  ecjuijjiuent 
designed  to  increase  yields  through 
increased  make  allowances  and  reduced 


|)rodncer  income.  Agri-Mark  et  al. 
argued  that  enhanced  yields  increase 
jji'odnction  thus  low(;r  manufacturing 
costs  |)(!r  |)ound  of  |)roduct  from  which 
make  allowances  are  derived.  Agri-Mark 
et  al.  akso  o])j)o.sed  the  elimination  of  a 
farm-to-|)lant  shrinkage  factor  used  in 
the  i)rodnct  ])rice  formulas. 

TIk!  Agri-Mark  et  al.  brief  stated  that 
incr(!a.sing  the  hutterfat  recovery  rate 
from  tK)  ])ercent  to  ‘)4  ])ercent  is  not 
justified.  Agri-Mark  et  al.  insi.st(!d  that 
the  ])roi)onent’s  claim  that  cheese  ])lant.s 
recycle  their  whey  c:ream  into  the 
cheese  vat  and  are  then  able  to  achieve 
a  64  j)ercent  hutterfat  recovery  was 
contradicted  by  many  witnesses  at  the 
hearing.  Agri-Mark  et  al.  akso  wrote  that 
the  record  lacks  sufficient  evidence  to 
justify  increasing  the  NF’DM  yield  factor 
from  .5)9  to  1.02.  The  brief  .su])|)orted 
USDA's  rea.soning  for  relying  on  the 
current  NFDM  yield  factor  and  .said  that 
the  farm-to-|)lant  shrinkage  factor  is  still 
valid. 

In  t;onunent.s  and  excejitions  to  the 
tentative  jjartial  final  decision,  Agri- 
Mark  et  al.  ex])res.sed  suj)j)ort  for 
amending  the  hutterfat  vield  factor,  and 
to  the  denial  of  the  ])ortion  of  Proj)osal 
6  seeking  to  increase  the  hutterfat 
recovery  rate  and  the  entirety  of 
Proi)osaks  7  and  8. 

The  i)o.st-hearing  brief  filed  on  behalf 
of  Dairvlea  et  al.  agreed  with  i)ro])onent.s 
of  Pro|)osal  6  that  an  arithmetic  error  in 
calculating  the  shrinkage  factor  in  the 
hutterfat  yield  had  been  made  by  USDA. 
Therefore,  the  brief  advocatcnl  that  the 
hutterfat  yield  factor  in  the  hutterfat 
j)rice  formula  he  increa.sed  to  1.211.  The 
l)rief  akso  di.scussed  the  hutterfat 
recovery  jjercentage  in  the  jjrotein  jjrice 
formula  and  .su|)|)orted  increasing  the 
hutterfat  retention  factor  in  cheese 
manufacturing  hut  did  not  sjjecifv  a 
factor.  The  brief  exjilained  that 
currently  the  fornuda  assumes  that  90 
jjercent  of  the  hutterfat  in  the  cheese  vat 
ends  uj)  in  the  finished  j)roduc:t.  The 
brief  einjjhasized  the  imjjortance  of 
recognizing  that  the  hutterfat  nitention 
factor  is  based  on  hutterfat  going  into 
the  vat,  not  hutterfat  coming  from  the 
farm.  The  brief  a.ssert(;d  that  a  90 
jKircent  recoverv  rate  of  hutterfat  going 
into  the  cheesci  vat  is  ecjnivalent  to  89.4 
j)ercent  of  the  hutterfat  coming  from 
farms  going  into  the  finished  jjroduct 
after  accounting  for  farm-to-])lant 
shrinkage.  The  brief  detaihul  that  the 
cheese  manufacturers  who  testified  to 
achieving  a  hutterfat  recoverv 
|)ercentage  of  5)0.2.'i  ])ercent  on  the  basis 
of  farm  tests  actually  exjKa  ienced  a 
hutterfat  recoverv  of  5)0.9  j)erc(!nt  of  fat 
that  entered  the  cheese  vat.  The  brief 
concluded  that  this  evidence,  combined 
with  additional  testimony  regarding 


available  technologv,  makes  higher 
hutterfat  recoverv  |)o.ssihle  and  should 
h(!  Hiflected  in  the  j)rotein  j)rice  formula. 

The  Dairvlea  et  al.  brief  o|)i)osed  the 
elimination  of  the  farm-to-|)lant 
shrinkage  factor  as  advanced  in 
Proj)o.sal  7.  The  brief  asserted  that  while 
some  ])rodnction  areas  are  dominated  hv 
larg(;  farms,  a  large  ])ortion  of  the 
country  is  dominated  by  small  farms 
where  farm-to-j)lant  shrinkage  is 
|)revalent.  However,  the  brief  noted  that 
farm-to-jdant  shrinkage  is  reflected  in 
the  i)roduct-j)rice  formulas  because 
yield  data  j)rovided  by  manufacturers  is 
connnoidy  ha.sed  on  farm  weights  and 
tests. 

The  post-hearing  brief  submitted  on 
behalf  of  O-AT-KA  stated  that  the 
hearing  rec;ord  does  not  justify  adojition 
of  Projjosals  6.  7  and  8,  and  that  the 
])ro|Jo.sed  changes  tt)  yield  factors  would 
increa.se  its  raw  milk  co.sts  and  inhibit 
its  ability  to  j)rovide  balancing  services 
to  the  market.  O-AT-KA  was  of  the 
o])inion  that  Proj)o.sal  6  should  onlv  he 
ado|)ted  if  USDA  simultaneously 
amends  the  prodnct-])rice  formulas  to 
account  for  in-|)lant  lo.sses  and  off-grade 
jjroducts  that  are  sold  at  a  discount. 

(Comments  to  the  tentative  jjartial 
final  decision  filed  .se|)arately  hv 
Grande.  Clanhia.  Kraft.  ke|)rino  and 
WfiMA  ex])res.sed  continued  su])])ort  for 
the  denial  of  lh’0|)o.sals  7  and  8. 

3.  Value  of  Hutterfat  in  Whey 

A  witne.ss  ai)|)earing  on  hcihalf  of 
IDFA  testified  in  .snj)j)ort  of  Pro|)o.saI  9 
seeking  to  adjust  the  |)rotein  ])rice 
formula  to  reflect  the  lower  value  and 
volume  of  hutterfat  recoverable  from 
whey  cream  and  was  of  the  o|)inion  that 
Projjosal  9  was  sujjerior  to  Projjosal  10. 
The  witness  asserted  that  the  current 
Cla.ss  Ill  jjrice  formula  values  the 
hutterfat  not  caj)tured  in  the  chee.se  at 
the  Grade  AA  butter  jjrice  even  though 
it  is  sold  as  whey  butter  which  has  a 
lower  value  in  the  market])lace.  In  its 
brief.  IDFA  .suj)})orted  the  testimony  of 
the  Lej)rino  witness  regarding  saleable 
volume  and  the  value  whey  cream  has 
in  the  market])lace.  The  brief  also 
highlighted  testimony  that  some 
|)roce.s.sor.s  do  not  return  whey  cnunn 
l)ack  into  their  c:hee.se  vats.  The  brief 
concluded  that  the  hutterfat  adjustment 
contaiiKKl  in  the  jjrotein  |)rice  formula 
should  he  reduced  by  .St). 01 6  to  account 
for  the  lower  value  and  saleable  volume 
of  whey  cream. 

(Comments  filed  hv  IDFA  in  res|)on.se 
to  the  tentative  ])artial  final  decision 
took  excejition  with  the  denial  of 
Proj)osal  5).  IDFA  argued  that  record 
evidence  demonstrates  that  whey  cream 
has  a  lower  value  in  the  marketjdace 
than  hutterfat  u.sed  to  produce  Grade 
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AA  butter.  According  to  IDFA, 
opponents  of  Proj)osal  0  speculated  as 
to  liow  nuich  whey  cream  is  re-used  in 
ch(H;se  manufacturing  but  did  not 
provide  any  specific  examples  where 
the  whey  cream  is  valued  at  or  above 
the  value  of  hiitterfat  in  (Irade  AA 
butter.  IDFA  referenced  hearing 
te.stimony  from  numerous  checi.se 
manufacturers  who  testified  that  they 
ilid  not  use  whey  cream  in  the  cheese 
manufacturing  procii.ss. 

The  witness  aj)pearing  on  behalf  of 
Agri-Mark  su])ported  adoption  of 
adjusting  the  (Mass  III  protein  price 
component  to  account  for  the  lower 
value  of  whey  butter  (Proposal  10).  The 
witness  e.stimated  that  0.42  pountls  of 
whey  butter  is  made  from  a 
lunulredweight  of  milk  and  is  sold  at  a 
price  below  the  Grade  AA  butter  price. 
According  to  the  witness.  Agri-Mark 
sells  its  wliey  butter  for  SO. 074  per 
])ound  less  than  its  Grade  AA  butter. 

The  witness  was  unaware  of  any  public 
data  or  pid)li.shed  reports  on  market 
prices  for  whev  butter  and  was  of  the 
opinion  that  there  are  very  few 
manufacturers  making  whey  butter  in 
the  United  States. 

'I'he  post-hearing  brief  filed  on  behalf 
of  Agri-Mark  et  al.  contended  that  the 
jmuluct  price  formulas  should  recognize 
the  lower  value  and  saleable  volume  of 
whey  cream  and  urged  the  adoption  of 
Propo.sal  0.  The  brief  summarized 
record  evidence  regarding  jilant  whey 
cream  prices  and  volumes  and  insi.sted 
that  lower  whey  cream  values  are  a 
market  reality  that  should  be  reflected 
in  the  ])ro(luct-i)rice  formulas.  Agri- 
Mark  et  al.  reiterated  this  view  in 
comments  and  exce])tions  filed  in 
respon.se  to  the  tentative  jjartial  final 
decision.  Agri-Mark  et  al.  .stated  that 
despite  a  lack  of  widely  available  whey 
cream  price  data.  USDA  .should  .still 
make  an  adjustment  to  the  j)rice 
formulas  to  rec;ognize  its  lower  market 
value. 

A  witness  appearing  on  behalf  of 
Leprino  testified  in  supj)ort  of  Projjo.sal 
9.  The  Leprino  witness  reviewed  tlie 
derivation  of  the  current  cheese  yield 
per  j)ound  of  fat  in  the  Gla.ss  111  product- 
l)rice  formula  using  a  V'an  Slvke  formula 
with  an  a.ssumed  hutterfat  recoverv  rate 
of  90  percent  and  a  moisture  content  of 
38  percent.  The  witness  asserted  that 
the  Glass  III  formula  implies  that  0.()3.‘i 
])oimd.s  of  hutterfat  per  cwt  of  milk  is 
recoverable  as  whey  cream  hut  is  valued 
in  the  (llass  III  i)ricing  formula  as  if  it 
was  used  to  produce  0.042  ])oun{ls  of 
Grade  AA  butter.  However,  the  witness 
as.serted  that  all  whey  cream  is  useil  to 
j)ro(luce  (hade  B  butter  which  has  a 
lower  value  than  (irade  AA  hotter. 

Based  on  testimony  from  Agri-Mark. 


LOL  and  NDA,  the  witness  (!stimated 
that  under  the  (ilass  111  price  formula, 
cheese  manufacturers  in  the  Northeast 
and  Pacific  Northw(;st  are  laung  charged 
12..')  and  20.4  cents,  nispectively,  per 
pound  of  hutterfat  in  the  whey  cream 
more  than  what  thes(!  i)roducts  can  he 
sold  for  in  the  market|)lace.  The  witness 
was  unaware  of  any  publicly  available 
(lata  on  national  whey  cnxiin  production 
volumes  and  prices. 

The  L(!prino  witiuiss  te.stified  that  the 
(Mass  Ill  formula  also  overestimates  the 
volume  of  hutterfat  recoverable  as  whey 
cream.  With  an  assumed  90  percent 
hutterfat  recovery  rate,  the  witne.ss  said 
that  the  formulas  infer  the  remaining  10 
percent  of  hutterfat  is  cajjtured  as  wluiy 
cream.  However,  the  witness  (ixplained 
that  only  7.8  percent  of  the  hutterfat  is 
actually  recoverable  b(!cause  .some 
hutterfat  is  incorporated  into  dry  whey 
or  the  skim  j)ortion  of  the  salt  whey  that 
must  be  disjmsed. 

The  Leprino  witness  te.stified  that 
Pro))osal  ?)  would  amend  the  Gla.ss  III 
formula  to  better  account  for 
overvaluing  the  theoretical  volumes  and 
market  values  of  whey  crciam.  The 
witness  explained  that  the  hutterfat 
credit  in  the  protein  |)ortion  of  the  (]lass 
III  formula  should  b(!  increased  from  90 
to  t)2.2()  p(!rcent  to  acknowledge  and 
correct  for  the  7.8  penxmt  of  hutterfat 
that  is  recoverable  as  whey  cream.  In 
addition,  the  witne.ss  maintained  that 
the  hutterfat  portion  of  the  (ilass  III 
formula  .should  be  ((uhiced  bv  .SO. 010  to 
account  for  the  lower  price 
manufacturcns  ixiceive  for  (hade  B 
butler.  The  witne.ss  estimated  that  these 
changes  would  have  lowered  the  (dass 
111  price  by  .$0,109  per  cwt  over  the  last 
five  y(!ars.  The  witness  revealed  that 
Leprino  us(;.s  all  of  its  whey  cream  in  its 
cluHJ.se  production  and  therefore  is  able 
to  recoup  the  cheese  value  for  all  its 
milk  comnonents. 

A  post-nearing  brief  fil(Hl  on  bcdialf  of 
Leprino  .stres.sed  that  the  hutterfat 
portion  of  the  Gla.ss  111  formula  should 
actually  be  reduced  by  80.021  because 
lusaring  te.stimony  from  other  witnesses 
reveahid  that  2007  whey  ])rice.s  in  the 
Pacific  Northwest  were  significantly 
lower  than  those  in  2001)  and  2000.  The 
bri(!f  highlight(!d  t(!stimony  that  the 
200.')-2000  Pacific  Northwe.st  av(!rage 
whey  cr(!am  sale  j)ric(!  was  94.4  ])ercent 
of  the  average  (hade  AA  butter  price 
while  the  200.')-2007  average  whev 
price  fell  to  89.4  percent  of  the  (hade 
AA  hotter  price. 

Gomments  to  the  tcmtative  ])artial 
final  decision  filed  hy  Leprino  took 
exception  to  the  denial  of  Pro])osal  9. 
Ltiprino  reiterated  arguments  made 
(luring  the  hearing  that  the  market  value 
and  volume  of  whey  cream  recoverahh; 


in  the  chee.semaking  process  is 
overvalued  in  the  ])ro(lu(:t-|)ri(:e 
formulas,  and  that  the  (hunsion  ignonul 
record  evidence  (hanonstrating  th(;.se 
market  nadities.  L(!])rin()  wrote  that 
()|)p()nent.s  of  Propo.sal  9  did  not  offer 
any  evidence  of  other  higher-valued 
uses  for  whey  cream,  hut  tluw  did 
acknowledge  that  whey  cream  for  use  in 
Grade  B  butter  bas  a  lower  market  value. 
L(!prino  also  argued  that  even  if  there 
are  higher-vahmd  end  u.ses  for  whey 
cream,  that  the  ultimate  use  of  wluiy 
cream  is  irrelevant.  According  to 
L(!j)rin(),  if  wIkw  cream  is  .sold  al  a 
discount  to  r(!gular  cream,  then  that 
should  be  renect(Hl  in  the  price 
formulas. 

A  witness  appearing  on  Ixdialf  of  Kraft 
su|)])orte(l  a(lo])tion  of  Projjo.sal  9.  The 
witness  indicated  that  on  average.  Kraft 
receives  .SO.IO  per  jiound  less  for  whey 
butter  than  for  Grade  A  A  butter. 

Gomments  to  the  tentative  partial 
final  decision  filed  by  Kraft  took 
(ixception  to  the  denial  of  I’ropo.sal  9. 

Kraft  argued  that  Pr()])()sal  9  should  be 
adopted  because  the  record 
demonstrates  that  whey  cream  has  a 
lower  market  value  than  cream  used  to 
l)ro(luce  (nade  AA  butter. 

A  witness  appearing  on  behalf  of 
.Saputo  te.stified  that  the  (Mass  III  pricing 
formula  wronglv  pnisnmes  that  all 
chees(!  manufacturers  have  dry  whey 
])roc(;ssing  ca])abilitie.s  and  can  obtain  a 
high  value  for  drv  whev  in  the 
marketplace.  In  reality,  the  witness  said, 
manufacturers  sell  whey  as  whey 
protein  concentrates,  whey  protein 
isolates  or  in  li(iui(l  form  that  have 
widely  disparate  market  values. 
According  to  the  witness,  as.sum])tion.s 
regarding  the  ])ro(lucti()n  of  dry  whey 
may  financially  harm  cluiese 
manufacturers  and  coidd  result  in  the 
accelerated  consolidation  of  milk 
manufacturing.  For  these  reasons,  the 
witiKiss  supi)orte(l  the  adoption  of 
Projiosal  9. 

A  witness  a])])earing  on  behalf  of 
(ireat  Lakes  Gheese  (GLG)  te.stified  in 
sujjport  ofa(l()])tion  of  Propo.sal  9. 
According  to  the  witne.ss,  GLG  is  a 
cheese  manufacturer  whose  plant  in 
Adams,  New  York,  annually  proce.sses 
410  million  jjoimds  of  milk  into 
American  style  cheeses  and  bv- 
|)r()(luct.s.  The  witne.ss  said  that  b(!cause 
milk  components  are  lost  in  many  stages 
of  the  chee.semaking  process,  the 
Federal  order  system  should  not  have 
cla.ss  prices  that  re(]uire  manufacturers 
to  pay  for  milk  components  that  they  are 
unable  to  use  and  sell.  The  witne.ss 
illustrated  by  example  the  in-])lant  milk 
lessees  incurred  from  sanitizing 
(Kpupment  and  the  removal  of  sludge 
from  the  whey  sejiarator.  In  the 


Federal  Register / Vol.  78,  No.  26 /Thursday,  February  7,  2013 / Proposed  Rules 


9261 


exaiu])l(!,  the  witness  estimated  that  in 
2()()(j,  GIX:  lost  $2.3,770  wortli  of  whey 
solids  in  the  desludging  ])ro(:ess. 

'file  (JlXi  witness  said  that  (ILG’s 
Adams  facility  produces  one  million 
pounds  of  whey  cnnnn  annually  and 
usually  .sells  it  for  the  (hade  A  A  l)utt(M- 
market  ])rice.  In  2()()(j.  the  witness 
.stated,  GLG  received  $1.242.'i  ])(!!’  pound 
of  whey  cream  fat  and  the  average  (’.ME 
AA  hotter  i)rice  was  .$1.240.'j.  However, 
the  witne.ss  explained,  hecau.se  the 
average  Cilass  III  hntterfat  price  was 
.$1,318.')  per  pound  (a  .$0.()7()  price 
difference),  it  had  to  ])ay  a  higher  price 
for  the  hntterfat  in  raw  milk  than  it 
could  recover  in  the  market. 

A  witne.ss  appearing  on  behalf  of  NDA 
te.stified  that  P'ederal  orders  should 
establish  fair  minimum  jirices  for 
producer  milk  while  ensuring  that  the 
product-price  formulas  reflect  the  true 
value  of  dairy  ])roduct.s  in  the  market. 
The  witness  .stated  that  NDA  receives 
significantly  less  for  its  whey  cream 
.sales  than  it  does  for  sweet  cniam  sales 
and  that  Pro])osal  9  or  Pro])osal  10 
should  he  adopted  to  reflect  this  reality 
in  the  j)roduct-j)rice  formulas.  The 
witness  estimated  that,  on  average,  from 
200.')  through  2007,  on  a  butterfat  basis, 
NDA  sold  its  whey  cream  for  30  percent 
le.ss  than  it  sold  its  swtiet  cream  and 
.$0.0244  per  pound  less  than  the  Glass 
III  hntterfat  price.  Therefore,  the  witne.ss 
.said,  NDA  .su])])orts  IDFA's  proposal  to 
adjust  the  protein  ])rice  to  reflect  the 
lower  value  of  whey  cream. 

The  NDA  witne.ss  also  explained  that 
its  average  selling  ])rice  for 
manufactured  jiroducts  is  less  than  its 
reported  prices  to  NA.S.S  because  .some 
of  its  production  does  not  meet  NAS.S 
specifications.  The  witness  te.stified  that 
products  not  meeting  NASS 
specifications  are  either  products  made 
to  meet  sjjecific  caistomer  orders  or  off- 
grade  production  such  as  chee.se  fines. 
The  witness  said  that  in  fiscal  year 
2007,  3.08  jjercent  of  NDA’s  cheese 
production  did  not  meet  NASS 
specificiations  either  by  design  or  error. 
The  volume  was  sold  for  a  W(!ighted 
average  price  of  $0.0218  per  pound  less 
than  its  NAS.S  rej)orted  cheddar — 
lowering  NDA’s  total  average  cheese 
])rice  for  the  year  by  $0,000  j)er  ])ound, 
tbe  witness  said.  Tlie  witne.ss  described 
similar  .scenarios  for  NDA’s  whey, 
Nf’DM  and  buttermilk  production. 

The  NDA  witness  revealed  that  in 
fiscal  year  2007,  NDA’s  .Sunnyside, 
Wa.shington,  plant,  which  uses  modern 
horizontal  cheese  vats,  experienced  a 
cheese  yield  of  10.22  pounds  ofchee.se 
per  cwt  of  milk  with  an  average 
moisture  content  of  38  ])ercent  and  a 
butterfat  recoverv  rate  of  02  percent. 
The  witne.ss  noted  that  NDA’s  vield 


reflects  the  use  of  whey  cream  added  to 
the  chee.se  vats. 

A  witne.ss  for  Twin  (bounty  testified  in 
sui)|)ort  of  adopting  Proposal  0.  'I’he 
witness  asserted  that  the  (Mass  111  price 
formida  and  current  make  allowances 
for  cheese  and  drv  whev  overvalue  milk 
components,  particularly  other  solids, 
leading  to  nuluced  i)lant  profitability. 

As  a  residt,  explained  the  witness, 
manufacturers  are  recpured  to  account  to 
the  marketwide  jjool  for  some 
com])onent,s  at  the  (ila.ss  Ill  ])rice  of  milk 
even  though  they  receive  le.ss  than  the 
Cilass  III  price  for  them  in  the 
marketplace. 

The  witness  ex])lained  that  Twin 
(iounty  produces  cheddar  chee.se  that 
meets  particular  customer  sjjecifications 
which  do  not  allow  for  returning  whev 
cream  into  its  cheese-making  j)roce.s.s. 
Gon.setjuentlv,  the  witne.ss  said  that 
Twin  ("ounty  invested  in  a  whey 
processing  facility  to  process  its  skim 
whey  into  whey  protein  concentrates 
(WPG),  ultra  filtered  milk  and  |)ermeate. 
According  to  the  witness.  Twin  Gounty 
sells  all  of  its  whey  cream  in  the 
marketplace  for  a])proximatelv  the 
Grade  AA  butter  price  times  a  multiplier 
of  1.12.  Tbe  witness  said  that  Twin 
("ounty  do(!.s  fortify  its  cheese  vats  with 
ailditional  milk  solids  when  it  is 
economically  feasible  and  its  average 
chee.se  yield  (including  fortification)  is 
seasonal  and  ranges  from  nine  to  ten 
pounds  ofchee.se  i)(!r  100  ])ounds  of 
milk.  'I’he  witness  .said  that  while  Twin 
Gounty  is  r(!(juired  to  account  to  the 
marketwide  pool  for  all  milk 
components  at  the  (ila.ss  III  price,  it  sells 
the  whey  produced  at  a  reduced  ])rice 
in  the  market  resulting  in  a  net  loss  to 
the  company  for  those  comj)onents. 
Additionally,  while  the  current  make 
allowances  (effective  March  2007)  did 
improve  the  profitability  of  Twin 
(bounty,  the  witne.ss  insisted  that  the 
whey  make  allowance  is  .still  inadequate 
in  covering  the  whey  manufacturing 
costs  of  the  plant. 

The  Twin  Gounty  witness  conceded 
that  the  premiums  it  j)ay.s  for  milk  could 
be  adjusted  downward  to  offset  revenue 
losses.  However,  tbe  witne.ss  indicated, 
renegotiating  premiums  with  .supj)lier.s 
may  have  the  unintended  con.serpience 
of  inqjeding  or  damaging  long-standing 
relationships  with  su})j)liers  and  disrupt 
their  ability  to  ])roc;ure  milk  as  needed. 

The  witne.ss  appearing  on  behalf  of 
HP  Hood  akso  .su])ported  adoption  of 
Pro])o.sal  0  or  10. 

The  ])ost-hearing  brief  submitted  on 
behalf  of  Dairylea  et  al.  opposed  the 
adoption  of  Pro])o.sal.s  0  or  10.  The  brief 
did  not  dis])ute  that  whey  cream  has  a 
lower  value  in  the  market])lace,  but 
noted  that  there  are  also  higher  valued 


uses  for  butterfat  that  are  not  recognized 
in  the  butt(!rfat  price.  The  brief 
concluded  that  it  would  be 
inappropriate  to  amend  tbe  butterfat 
value  to  recognize  lower-valued  wbev 
cream  without  akso  recognizing  higher¬ 
valued  butterfat  u.ses. 

Tbe  po.st-hearing  brief  submitted  on 
behalf  of  DPNM  et  al.  opposed  adoption 
of  Proposals  0  or  10.  The  brief  .stres.sed 
that  there  is  no  publicly  announced 
information  regarding  prices  and 
volumes  for  whey  cream  or  whev  butter. 
Tbe  brief  argued  that  record  evidence 
demonstrates  that  a  significant  portion 
of  whey  cream  is  returned  to  the  cheese 
vat  and  not  sold  as  whey  cream  in  the 
market.  Exceptions  to  the  tentative 
partial  final  decision  filed  by  DPMN  et 
al.  expressed  their  continuing 
opposition  to  Propo.sal  0. 

The  ])ost-hearing  brief  submitted  on 
behalf  of  NA|  also  expressed  opposition 
to  the  adoption  of  Proposals  0  or  10.  The 
brief  said  that  if  the  value  of  whey 
butter  is  as  low  as  the  proponents  claim, 
then  a  .separate  whey  butterfat  price 
should  hi;  established  in  lieu  of 
lowering  the  j)rotein  price. 

.Separate  comments  to  the  tentative 
partial  final  decision  submitted  on 
ibebalf  of  Grande  and  Glanbia  each  took 
exception  to  the  denial  of  Propo.sal  0. 
Grande  and  (ilanbia  both  argued  that 
record  evidence  indicates  that  whey 
cream  has  a  lower  market  value  than 
cream  proces.sed  into  (hade  AA  butter, 
(ilanbia  further  insistcxl  that  while 
o])ponent.s  to  Proposal  0  claimed  that 
other  higher-value  u.ses  for  whev  cream 
exist,  they  provided  no  examj)les. 
(hande  and  ('danbia  comments 
concluded  that  Propo.sal  0  should  he 
adopted  so  cheese  manufacturers  will 
not  be  nujiured  to  })ay  more  for  whey 
cream  than  can  be  recou})ed  in  the 
market. 

(h)mments  filed  by  WGMA  also  took 
exception  with  the  denial  of  Proposal  0 
in  the  tentative  j)artial  final  decision. 
WGMA  argued  that  whey  cream  is  over- 
valiKxl  in  the  current  product-j)rice 
formulas  because  it  is  made  into  lower 
valued  (Jrade  B  butter.  WC'MA  was  of 
the  o])inion  that  NASS  should  collect 
data  on  (aid  uses  and  values  of  whev 
cream. 

4.  Barrel-Block  (iheese  Price 

The  witne.ss  appearing  on  behalf  of 
IDEA  testified  in  .sup])ort  of  eliminating 
the  current  3-cent  barrel-block  price 
adjustment  (Proposal  12).  The  witness 
maintained  that  there  is  no  cost 
difference  between  block  and  barrel 
])roduction.  therefore  the  3-cent 
adjustment  should  he  eliminated. 
Furthermore,  the  witness  .said,  the 
(iPDMP  data  used  to  determine  the 
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current  make  allowances  takes  into 
account  the  manufacturing  cost 
diffenmce  between  barrels  and  blocks. 
Maintaining  the  3-c«!nt  adjustment 
would,  the  witne.ss  said,  result  in 
donhle  counting  of  any  pnr|)orted  cost 
difference.  In  its  post-hearing  brief. 

IDFA  reiterated  the  neiul  to  eliminate 
the  3-cent  harnd-hlock  price  adjn.stment. 

(’.omments  filed  by  IDFA  in  res])on.se 
to  tlie  tentative  partial  final  decision 
opposed  the  denial  of  Proposal  12.  IDFA 
argued  that  hijcanse  cost  data  contained 
in  the  record  demonstrates  no  diffenmce 
in  packaging  costs  hetwcum  block  and 
barrel  chcmse  production,  elimination  of 
the  .3-cent  barrel-block  s]m;ad  is 
warranted. 

A  witnci.ss  aj)pearing  on  behalf  of 
Davisco  tcjstified  in  support  of  Propo.sal 
12.  The  witness  offcired  evidence  on 
Davi.sco's  manufacturing  costs  for  40- 
pound  block  and  .lOO-ponnd  barrel 
cheese  |)rodnction  at  its  LeSnenr. 
Minncisota.  plant.  The  witness 
explaiiuul  that  llu;  bcj.Snenr  plant  has 
.separate  block  and  barred  ])rodnction 
liiujs  that  enable  Davisco  to  easily 
isolate  and  compare;  |)ae:kaging  and 
e:apit<d  e:osts.  After  disc  ussing  the 
eliff(!rene:c!s  in  pae:k:iging  and  e;eini|)ment 
ncieded  to  produeu;  hloe:k  ediem.sc!  ;mel 
barred  ediciese.  the;  witne;ss  te;stifie:el  that 
Dievisco  spiaiels  .SO. 001 2  per  i)ounel  more; 
to  produce;  l)loe:k  edie;e;se;.  Ace;e)reling  to 
the;  witne;ss.  its  ele;  minimis  e:e)st 
eliffe;re;ne:e;s  in  producing  hloe;k  iinel 
harre;!  edu;e;se;  warnint  e;liminating  the;  3- 
e:e;nt  adjustment. 

'flu;  witnesses  appe;aring  on  he;half  of 
Kraft.  NDA  and  .Sii|)ute)  e;xi)re;s.seel 
support  for  aelojjtion  of  Pro])e)Siil  12.  The; 
Kraft  wilne;ss  te.stifie;d  that  the;  3-ce;nt 
adjustment  histe)rie;ally  repre;se;nte;ei  the; 
additional  cost  of  prodne.'ing  blocks 
inste;ad  of  barrels.  However,  the;  Knift 
witness  a.sserted,  the  gro.ss  re;tnrn 
he;twi;e;n  hloe:ks  and  barrels  (aeljuste;el  to 
38  pe;re:e;nt  moi.stnre)  is  approximately 
.S0.007.‘i  per  |)ound.  Therefore;. 
con(dnde;d  the  Kraft  witne;ss.  it  is  no 
longer  nee;e;ssary  to  add  3-e:ents  to  the; 
barrel  (die;e;se;  j)rice  l)e;c;anse;  thiit  e;ost 
difference  is  being  rt;ce)n|)e;ei  in  the; 
market])lae:e. 

.Separate  comments  file;d  hv  (iranele 
and  Kraft  in  re;.sj)e)n.se;  to  the  tentative; 
jKirtial  final  ele;e;ision  oppose;el  the;  ele;nial 
ed  Proposal  12.  Ciranele;  and  Knift  iirgned 
that  re;e:e)rd  e;viele;ne;e  ele;me)nstr:ile;.s  that 
the;re;  is  no  |)re)ce;s.sing  exist  eliffe;re;nce 
l)e;twe;e;n  hloe:k  and  harre;!  e.he;e;se;.  Kraft 
e;lahe)rateel  that  the;  co.st  data  exmtiiined 
in  this  hearing  re;e:e)rel  is  the;  first  ae.tual 
c.ost  data  exmtained  in  any  lu;aring 
re;e;orei  that  aeleire;.s.se;el  the  3-e:e;nt  harre;l 
iidjustment.  Tlu;re;fore;.  (Jraneie;  and  Kraft 
urge;d  IJSDA  to  adopt  Proposal  12  in  the 
final  ele;e:ision. 


While;  no  te;stimony  was  re;e:e;ive;el 
from  proponents  Dl’A  and  NDA 
re;gareling  Projiosal  13.  a  witne;ss 
appe;;iring  on  he;hidf  ed'  Kraft  testifie;el  in 
opposition  to  e;liminating  the;  barrel 
cdu;e;.se  prie:e;  from  the;  (ihi.ss  III  ])rice; 
formula  (Proposal  13).  The;  witne;ss 
a.sserled  that  sine:e;  2()()().  the;  NA.S.S 
che;e;.se  price;  surve;v  re;j)re;.se;nte;el 
a|)])re)ximate;ly  .17  pe;re:e;nt  harre;ls  and  43 
pe;rcent  blocks.  Therefore,  the  witne;ss 
was  of  the;  opinion  that  it  would  he; 
inapjiropriate  to  eliminate  the;  heirre;! 
prie;e;  from  the;  Cilass  111  price  formula 
l)e;e:ause;  it  would  not  re;fle;e:t  the  ae:tual 
price;s  of  snedi  ii  large;  part  of  the; 
national  edie;ese;  marke;t. 

'Fhe  witne;ss  appe;aring  on  behalf  of 
Le;])rine)  snjiported  eliminating  the  3- 
cent  block-barrel  adjn.stment.  The 
witness  as.serted  that  the  adjustment 
was  originally  added  to  the  barrel 
e:he;e;se  priex;  he;e:ause  it  was  e:onsiele;re;el 
the  standard  cost  eliffe;re;nce;  he;twe;e;n 
|)roelue:ing  hloe;k  and  barrel  e:hee;.se;.  'I’lie 
witness  te;stifie;el  that  the;  3-e:e;nt 
adjustment  was  no  longer  ne;ce;ssary 
he;e;au.se;  the;  CPDMP  e:he;ese; 
manufae:tnring  e;ost  surve;y  u.se;el  to 
derive;  the;  curre;nt  make;  idlowanc.es 
}ilre:aely  aexxmnts  for  the;  e:e),st  eliffe;re;ne:e. 
'I’he;  witne;.ss  e;x|)laine;el  that  ke;e;])ing  the 
3-e:e;nt  aeljustme;nt  would  he;  double; 
e:e)nnting  eiost  eliffe;re;nces  that  m:ey  exist. 
Ae:e;oreling  to  the;  witne;ss.  the;  3-e:e;nt 
adjustment  was  ne;ve;r  ha.se;el  on  eiedual 
e:e),st  elatii;  nither  it  was  ii  gene;rallv 
ae:e:e;pte;ei  valuation  of  the;  avenige; 
])re)eluctie)n  e:ost  eliffere;nce;  he;twe;e;n 
l)re)elue;ing  40  |)e)unel  hloeTs  and  .lOO 
])ounel  l)<irre;l  e:he;e;.se;  at  a  39  pe;re:e;nt 
moi.stnre;  standard.  However,  the; 
witne;.ss  note;d  that  after  januarv  2001 
the  barrel  e:hee.se;  prie;e;  was  adjusted  to 
ii  38  ]je;rce;nt  moisture  standard.  The; 
witness  a.sserted  that  this  moi.stnre 
standard  ediange,  on  avenige.  incre;;i.se;d 
the;  barrel  c:lu;e;.se;  prie:e;  2.2  e:ents  per 
pound  during  the;  last  .1  ye;ars.  The 
witness  e;.stimate;el  that  eliminating  the 
3-ce;nt  harre;i-hlock  iieljn.stme;nt  would 
re;eluce;  the;  Class  Ill  prie:e  hv  .SO.  1024  per 
cwt. 

The;  Le;prino  witni;.s.s  al.so  oppe).se;d 
adoption  of  Proposal  13  he;e:au.se;  it 
would  reeluex;  the;  amount  of  data  n.se;el 
to  com])ute;  the;  e:la.ssifie;el  milk  prie;e;.s. 
The;  witne;.s.s  said  that  the;  hiirrel  e:he;e;se; 
])rie;e;  should  exintinue  as  a  faelor  in 
e;e)m|)nting  the;  Class  III  prie:e;  he;e:au.se;  of 
the;  additional  e:he;e;se;  volume;  for  which 
it  aexxnmts. 

(iomments  to  the;  te;ntative;  ])arti;il 
fimil  ele;e:i.sion  suhmitted  by  he;prine) 
o])])e)se;el  the  ele;nial  of  Propo.sal  12. 
Le;])rino  elisagre;e;d  with  the;  re;asoning 
aelvane:e;el  in  the;  te;ntative;  ])artial  final 
ele;ci.sion  that  eliffere;nce;.s  in  selling 
prie:e;.s  have  no  exuisal  relationshijj  to 


eliffe;rene;e;.s  in  manufae;turing  co.sts. 
Le;prino  argued  that  the;  3-e:e;nt  co.st  iielel- 
on  was  originally  incorjiorated  into  the; 
proelue:t-])rie:e;  formuliis  l)e;e:ause; 
historically  the;  selling  ])rie:e;  elifferenex; 
l)e;twe;e;n  blocks  ;mel  hiirrels  wiis  3-ex;nt.s. 
This  elifferenex;  in  .selling  priex:.s, 
l,e;prine)  iisserted.  h;i.s  alweiys  he;e;n 
;ittrihute;el  to  manufae:turing  ex).st 
eliffe;re;nex;.s.  Ke;garelle;.ss.  Leprino  added 
that  the;  Davisex)  plant  ex).st  data 
ex)ntaine;el  in  the;  record  pre)ve;s  that  the; 
elifferenex;  in  jjackaging  ex)sts  between 
blocks  and  barrels  is  ne;gligihle;: 
therefore;  Propo.sal  12  should  he; 
aele)|jle;el.  Le])rino’s  comments  were 
endorsed  by  (ilanhiei. 

The  j)ost-hearing  hrie;f  suhmitted  on 
he;half  of  Agri-Mark  et  <il.  maintained 
that  the  3-ex;nt  barrel  adjn.stment  shonlel 
he;  eliminated  and  .sup])orted  the  views 
of  the  IDFA  witiu;.ss  and  its  ])ost-hearing 
brief  urging  the;  adoption  of  Proposal  12. 
Agri-Mark  et  al.  reite;rated  this  view  in 
its  ex)mme;nts  and  e;xex;ptie)n.s  on  the; 
tentative;  partial  final  el(;ci.sion.  Agri- 
Mark  et  al.  argued  that  pro])oni;nt.s  of 
the  elimination  of  the  3-ex;nt  add-on  had 
])re)viele;el  enough  re;ex)rel  e;viele;nex;  to 
me;e;t  the;ir  administrative;  l)urele;n.  Agri- 
Mark  et  ill.  snmmarize;el  the;  re;gulate)ry 
history  of  the;  3-ex;nt  hiirre;!  iidjustment. 
They  argued  that  re;ex)rel  evielenex;  hv  the; 
Davi.sex)  witness  demonstrated  that  the; 
|)iie:kiiging  exist  elifferenex;  I)e;twe;e;n  block 
iinel  hiirrel  e:he;ese  is  negligible,  and 
mainlained  that  opjionent.s  of  its 
elimination  offeireel  no  rehutlal 
e;viele;nex;. 

The;  ])ost-he;iiring  brief  .suhmitted  on 
l)e;hiilf  of  Dairvlea  e;t  al.  ojipo.seel 
eliminating  the  3-ex;nt  per  jiounel  harrel- 
hloe;k  e:hee.se  adjustment  as  advanex;el  in 
Proposal  12.  The;  brief  expre;.ssed  the 
e)])inion  that  exist  data  from  one  ediee.se 
plant  offered  liy  Davi.sexi  Foods  is  not 
adecpiate  to  support  aeloiiting  the; 
]ireipeise;el  e:hange.  Aex:oreling  to  the  lirie;f, 
exist  data  jiresented  by  Davi.sexi  Foods 
only  eximpared  packaging  and  exipital 
exists  for  jirodncing  hiirrel  and  block 
e:heese;.  I'lie  brief  argued  that  elesiiite 
Diivi.sexi’s  belief  that  total  mimufae:turing 
exists  liefore  jiiie;kaging  were;  the;  same, 
there;  may  he;  eliffere;nex;s  in  other 
]iroex;.s,sing  exists  lieexmse  lileie;k  and 
hiirrels  iire  jireiduexid  at  different 
moisture  exintents.  The;  brief  a.sse;rte;ei 
that  if  Davi.sexi  Foods  exist  data  is 
iidjn.sted  to  reflect  average  moi.sture 
exintent  for  hleie;k.s  (37.7.1  jiere.ent)  and 
barrels  (34  ]ie;rex;nt),  the;  exist  of  exipital 
iinel  ]iiie:kiiging  for  hleie.ks  would  he  10 
perexait  higher  than  for  barrels. 

The  Dairylea  et  al.  brief  also 
addressed  the;  jiroponenls’  a.s.se;rtion  thiit 
inexirporating  CPDMP  data  into  the; 
determination  of  new  make  allowanexis 
provides  the  neex;s.sarv  re;ex}gnition  of 
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tho  cost  (lifforonc.e  botwoon  block  ami 
«.rrd  prmluction 

bln  ‘  ‘;o.st  (lata  from 

bl()(.k  production  ami  its  continued  use 
won  (  moan  that  now  mako  allowances 
von  (I  bo  too  heavily  weighted  towards 

l)lo(;k  production.  The  briel  also 

;iss(;rte(l  that  evidence  showing  the 
inarket  jirice  relationshiji  between 
blocks  and  barrels  does  not  provide  a 
Iwsis  to  conclude  that  similar  co.st 
('lianges  have  occurred  in  the 

"ifniifactnring  costs  of  hlock'and  barrel 
cnee.se. 

In  its  brief,  DPNM  et  al.  opjjosed  the 
loduction  or  elimination  of  the  .'Tcent 
l)iirrel  price  adjustment  (Proposal  12) 
nnhiss  Proposal  1.5  was  adopted.  The 
Froposal  15  (using 

Ilin  CAlMo  determine  product  jirices)  is 
intended  to  use  only  the  CME  block 
(;hee,s(^  price,  not  an  average  of  the  500- 
ponnd  barrel  and  40-j)oun(l  block 
prices  If  Propo.sal  15  is  adojited  as 
intended.  DPNM  et  al.  ^vrote.  the  3-cent 
tiiirrei  a(l)u.stment  would  no  longer  be 
necessary.  ” 

f.'nnnnents  filed  by  DPNM  et  al.  in 
rc.sjKmse  to  the  tentative  partial  final 
j  nnision  .supported  the  continued  u.se  of 
l  o  3-(:.mt  barrel  jnice  adjustment  if 
USDA  continues  to  u.se  both  block  and 


5.  Product  Price  Series 

A  '^.'''‘‘"['■‘^‘‘^npj«>aring()n  behalf  of 
Agri-Mark  testified  in  sujiiiort  of 
ropo.sal  14.  The  witne.ss  said  that  the 
projio.sed  price  series  would  u.se  a 
(.■ombination  of  the  NASS  and  CME 
nlioe.se  prices  in  the  Class  Ill  product- 
price  formula.  The  witness  .said  that 

CMF^irt  i”'-''''Pnrate  current 

r.ML  data  to  reduce  the  monthiv 

diffenmces  between  jjrices  that  nio.st 
inanufactiirers  .sell  their  cheese  and  the 
cliee.se  jirice  from  which  the 
inanufactiirers  cost  of  raw  milk  is 
dotermined.  The  witne.ss  said  that 
(  hee.se  inamifacturers  u.se  the  CME 
c:hee.se  price  to  .set  their  base  cheese 
pr.(|(i  u-hic)i  is  then  reflected  in  the' 
INA.SS  cheese  jirice  announced  two 
weeks  ater.  The  witness  exjilained  bv 
oxa.nple  that  the  two  week  lag  between 
(>ME  and  NASS  ju  ice  releases  was  a 
problem  in  2004  when  cheese  prices 
were  rajmlly  changing  from  week-to- 
week  causing  the  two  ju  ice  .series  to 

vary  by  nuire  than  10  (:ent.s  jier  jKumd 

(luring  seven  months  of  the  year. 
According  to  an  analysis  conducted  bv 
Oio  witne.ss  from  laniiarv  2000  until 
February  2007.  98  jiercent  of  the 
variation  in  the  NASS  block  chee.se 

the  NASS  barrel  chee.se  jirice  could  be 
exjiiained  by  the  CME  price. 


J^»‘;^Hn-Markwitne.s.sjuovi(le(lan 

u  '’"""I'V;'''  I"/ll"«frate  how  Ihojjosal  14 
>11  (.on  (I  be  administered.  The  witne.ss 

(ixjilame(lthatth(M:h(uisejui(:einthe 

•  -las.s  III  formula  tor  Ajiril  2007  would 
<>‘-^'l^:'ilat(Hl  as  f(,ll(,w.s:(l  )(;„„, p..,, 
lioaverageCMEchee.se  juice  for  the 
hinr  weeks  in  Ajiril;  (2)  add  the  average 
NASS  clme.se  juice  for  the  last  two 
weeks  of  March  and  the  first  two  weeks 
of  Ajuil;  and  (3)  subtract  the  average 

el  Nt!  ' l''  of 

Maich.  The  Agn-Mark  witne.ss 

.  7f'"ina(ltliatthe(:h(ui.sejiri(;en.s(i(lto 

•  (  (itermme  the  advanced  Cla.ss  I  ju  ice 

should  be  as  follows:  (1)  Compute  the 
a\'(irage  CME  chee.se  jirice  for  the  second 
and  third  weeks  of  March;  (2)  add  the 
.  average  NASS  chee.se  juice  for  the  first 
and  .second  weeks  of  March;  and  (3) 
subtract  the  average  CME  chee.se  jirice 
loi  the  last  two  weeks  of  Februarv.  The 
witness  was  of  the  opinion  that  these 
new  tormnlas  would  enable  USDA  to 
use  current  CME  jirices  while  in  the 
loiig-rnn  the  NASS  jirice  .series  would 
continue  as  the  jirimary  determinant  of 
(  heese  ju  ices.  The  witness  was  of  the 
ojiinion  that  the  resulting  “hvlirid 
jii  ice  would  reduce  large  miinthl v 

oxjierienced 

>  -said  that  Agri- 

Mark  does  not  siijijiort  the  .sole  u.se  of 
CMl;,  juices  m  the  ju  ice  formulas 
be(;au.se  of  low  trading  volume  and  the 
Jio.s.sibihty  (if  Jirice  manijiulation. 

I  he  Agri-Mark  witne.ss  indicated  that 
adojilmg  this  hybrid  juice  would  not 
■significantly  change  the  average  USDA 
cheese  juices  or  EMM(J  jiroducer  blend 
piicos.  file  witne.ss  estimated  that  the 
average  Cla.ss  HI  juices  would  have  heen 
ajijiroximately  .S().005  jier  jiound  le.ss 

;™  ,11’"  |.r«iu.:«r 

1  iic.i.s  would  have  averaged  S().()()3  ii(>r 

cwt  less  using  this  hvbrid  juice  durino 

20():;-2()(KkThewitne.s.sdi(ln(itseea" 

need  to  coinjuite  a  hybrid  jirice  for 

-iml  Ix'tween  the  CME  ( 

am  NASS  jirice  rejiorting  is  not  a  i 

problem.  J 

In  tlnur  jiost-hearing  brief.  Agri-Mark  .v 
ct  al.  reiterated  their  sujijiort  for  : 

adojition  of  Projiosal  14  and  ojijiosition  1 
to  adojitmg  Projio.sals  15  and  18.  both  of  f 
which  are  discu.ssed  suhseijuentlv  i 

In  their  comments  and  excejition  to  a 

tiui  tentative  jiartial  final  (l,i(;i.si(in,  Agri- 

Marked  a  .  (,xju(.s.s, 1(1  suj^  [ 

USDA  s  deci.sion  to  deiiv  Projio.sals  14 
t>'>an(ll8.  ■  ” 

noliNA '‘PPoaring  on  behalf  of  " 

1  NM  et  al.  testified  in  support  of  u.sing  „ 
C.ME  jirodiict  juices  in  the  EMMO  jirice  N 
hiiimilas  as  advanced  in  Projio.sal  15 
t  he  witne.s.s  was  of  the  ojiinion  that  the  m 
t-Mh  IS  a  sujienor  juice  discoverv  p, 

ine(:hani.sm.  The  witne.s.s  a.s.serte(l  that  th 

le  tune  lag  a.ssociated  with  the  NASS  b( 


nci.  survey  has.  at  times,  created  huge 
I  fimumes  befu;een  the  advanced  Chess 
and  (.lass  If  price.s  and  the  monthiv 
P"^-'=«  [ nnl  are  incorjiorated  into  the 
'  (da.ss  HI  and  Class  IV  formulas.  The 
witness  ojiined  that  the  time  lag 
iis.sociated  with  using  the  NASS  iirice 
i)e  survey  sends  incorrect  jirice  signals  to 
jiroducers  and  that  it  creates  a^ 
cs  disincentive  for  manufacturers  to  seek 
I'lgher  product  jirices  in  the  market  as 

flu.  D1  NM  et  al.  witne.ss  te.stified  that 
Prodiicf  Jirices  track  clo.selv  with 
CML  juices  for  chee.se  and  butter. 

1(1  NI  DM  Jirice  does  not  reflect  the  current 

NEDM  market  is  uni(jue  becau.se  there 
are  only  a  feiv  sellers  and  thev  tend  to 
use  tlie  jirevious  week’s  NASS  NEDM 

products.  The  ivitness 
■  fated  that  there  has  been  a  growing 
price  disjiarity  between  the  NASS 
NEDM  price  and  the  NEDM  price 
rejiorted  by  Dairy  Market  News. 
According  to  the  witne.s.s,  during  the 
first  (jnarter  of  2007.  the  monthiv  NASS 

h>s.  0,’  ’'""  r  ‘‘^"•12  jier  pound 

l(..s.s  than  what  was  rejiorted  as  the 

average  Western  Mostly  Nf’DM  jirice  bv 
n.iii  v  Market  News.  The  witne.s.s 
calculated  that  this  resulted  in  Cla.ss  li 
and  (Ja.ss  IV  juices  that  were  .Si. 03  per 
cwt  lower.  The  witne.s.s  as.serted  that  th(‘ 
price  (h.screjiancy  could  be  a  rejiortini.  ' 
error,  noting  that  NASS  does  not  hav(i 
Iho^authority  to  audit  its  surveyed  jirice 

(’Me‘'  te.stified  that 

(AIE  jiroduct  Jirices  could  become  the 

preferred  Jirice  discoverv  mechanism 

iiecause  they  originate  in  a  jiuhlic 
market  that,  since  1997.  has  exjianded 
trading  times  and  the  number  of  dairv 

pr(i(luct.stra(l(Kl.Thewitn(i.ss.str(i.s.s 

that  CME  product  juices  are  more 
reflective  of  the  current  market  for 
chee.se,  butter  and  dry  whev  becau.se 
iminy  manufacturers  refer  to  the  current 
(.ME  product  jirice  when  making  their 
■sale.s  1  he  witne.ss  added  that  the 
mvolveinent  of  the  Commoditv  Eutures 
I  railing  Commission  (CETC)  judvides 
for  regulatory  oversight.  However,  the 
witne.ys  testified  that  NEDM  is  not 
actively  traded  on  the  CME  hecau.se 

Nl  DM  traded  on  the  CME  b(>  in 
government-sjiecified  bags.  The  witne.ss 
was  of  the  ojiinion  that  if  the  jiackat-inP 
'•OHmi'ciiiont  was  changed,  then  the  CME 
wouh  become  a  viable  market  for 
NI'  DM. 

The  hrief  submitted  bv  DPNM  et  al 
(ixjiressed  sujijiort  for  adojition  of 

hm  N  aU"’  position 

hat  NASS  Jiroduct  jirice  siirvevs  .should 
ho  replaced  by  CME  jiroduct  jirices  in 
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each  of  the  price  formulas  except  for  the 
other  solids  formula.  According  to  the 
Inief,  since  the  other  solids  formula  uses 
the  NASS  dry  whey  price  and  the  (^ME 
does  not  have  a  cash  traded  drv  whey 
price,  continued  use  of  the  NASS  dry 
whey  price  is  appro|)nate.  The  brief 
indicatiul  that  the  use  of  (iME  prices 
would  alleviate  timing  and  circularity 
issues  associated  with  relying  on  NASS 
survcw  j)rices.  The  brief  notcul  that  this 
|)osition  is  supported  in  a  )une  2007 
heueral  Accountability  Office  ((iAO) 
study. 

The  DPNM  et  al.  brief  expressed 
support  for  using  a  com])etitive  pay 
j)rice  series  to  establish  classified 
Fe(h;ral  order  milk  prices.  However,  the 
brief  expre.ssed  the  ojiinion  that 
Proposal  18  needs  to  be  more  fully 
d(!veloj)ed.  It  further  nupiested  that 
IISDA  investigate  the  u.se  of  a 
comi)etitive  pay  price  and  convene  a 
hearing  to  consider  it  as  an  alternative 
to  NASS  survey  price  information. 

DPNM  et  al.  exceptions  to  the 
tentative  partial  final  decision  stated 
their  oj)position  to  tin;  denial  of 
Proj)o.sal  1.1.  They  reiterated  arguments 
made  in  their  hearing  testimony  that  the 
NA.SS  survey  is  vulnerable  to 
manipulation.  Oonseciuently.  DPNM  et 
al.  advocated  use  of  the  (IME  prices  in 
the  product-j)rice  formulas  to  provide 
for  transparent  market  signals. 

A  witness  apjKiaring  on  Indialf  of  the 
Maim;  Dairy  Industry  Association 
(MDIA)  tcistificid  in  support  of  Proposal 
18.  According  to  the  witness,  MDIA  is 
an  as.sociation  that  rcijncxsents  all  of 
Maine's  8.10  dairy  farmers.  The  witncjss 
said  that  Proj)o.sal  18  .st;eks  to  establish 
an  avcM'age  competitive  pay  i)rice  for 
milk  by  incorporating  a  factor  into  the 
othcir  solids  portion  of  the  (Hass  111  ])rice 
formula  to  account  for  any  monthly 
.sj)n;ad  between  the  c:omponent  prices 
for  milk  and  a  competitive  |)ay  jirice  for 
eciuivalent  CIrade  A  milk.  The  witm?ss 
was  of  the  ojiinion  that  a  competitive 
pay  prie;e  is  a  superior  method  to 
produet-prie:e  formulas  in  determining 
the  value  of  milk  iKseul  to  set  re;gulateel 
miniunun  j)rie:es.  The  witnexss 
eiontended  that  butte;r.  NFDM.  cheese 
and  dry  whey  each  have;  a  sepeirate; 
market  that  re;spe)nds  to  unie|ue  supply 
and  demand  factors.  The  witness 
e;xplaine;el  that  in  a  competitive  j)av 
prie:e  sy.stem.  buyers  pay  for  raw  milk 
ae:e:e)rding  to  the  supj)ly  and  demand 
conditions  of  the  particular  market  in 
whie:h  tbe;y  operate. 

The  MDIA  witne;ss  stated  that  IkSDA 
has  pre;vie)usly  e;e)nsielere;el  competitive 
pay  prie:e  meetianisins  for  ])rie:ing  Class 
III  milk.  The  witne;ss  ex])laine;el  that  a 
1994-1998  simulated  analysis 
e:onelueted  by  IJSDA  reve;aleel  several 


difficulties  with  e:e)mpe;titive  ])ay  ])rice;s. 
sue:h  as:  (1)  The  inability  to  e;liminate 
the  iniluene:e  of  re;gulateel  minimum 
l)rie;e;s;  (2)  inade;e]uate  vigorous 
competition  among  buyers  of  milk;  and 
(8)  the  problems  as.soe:iate;el  with  using 
a  competitive  prie;ing  se:he;ine;  ba.sed  on 
the  e:ompetitive  situation  for  milk  in 
Minne;se)ta  and  Wisconsin.  The  witness 
exj)laine;el  that  the;se  limitations  forme;d 
the  basis  for  Proposal  18. 

The  MDIA  witne;.ss  ex])laineel  how 
Pre)|)osal  18's  e;e)mpetitive  pay  j)rie;e 
wonlel  be  administe;reel.  The  witness 
said  that  ge;ograj)hie;  areas  whejre;  an 
aele;ejuate  level  of  e:e)inpetitie)n  for  milk 
exists  should  be  de'termineel  by 
e:omi)uting  a  Herfindahl  inele;x  for  e;ae;h 
county.  The  witne;.ss  .said  this  inele;x  is 
a  ine;asure;ment  of  marke;t 
e:e)mpe;titivene.ss  where;in  a  low 
Herfindahl  index  inelie:ate:s  more 
competition  for  milk.  For  example, 
e;e)mi)etition  for  milk  in  a  e:ounty  with  a 
value  of  0.84.10  is  greater  than  in  a 
e:e)unty  with  a  value  of  0.8,100.  The 
witne:ss  j)re)])o.se;el  that  competitive  price 
/.one;s  be  de;termined  bv  aggre;gating 
e.lusters  often  or  more  eiontiguous 
e:ounties  with  value;s  be;le)w  0.88.  The 
witness  said  that  an  iele;al  situation 
woidel  be  if  at  le;a.st  a  third  of  the 
manufae:turing  milk  in  Feele;ral  order 
marke;ting  are;as  we;re  e;om])e;titive;  prie:e 
zone;s.  The  witm;ss  e:x|)laineel  that 
handlers  pure;hasing  milk  within  the;.se 
ze)ne;s  would  he  e;xeinpt  from  paving 
minimum  classified  prie;es.  hut  would 
still  he;  reejuired  to  pay  current 
differeaitials  for  (ilass  1  and  (ilass  II  milk. 
According  to  the;  witm;ss.  the;se; 
differentials  would  he;  pe)ole;el  and 
proelue:ers  within  the  competitive  pric.e 
zone;s  would  receive;  a  12-month  rolling 
average;  proelue:er  prie:e  eliiferential 
(PPD).  Handlers  woidel  .still  j)ay 
ri;gulate;d  eda.ssified  jn  ie:e;s  for  milk 
proeluce;el  outside  of  these  ze)ne;s.  the 
witnexss  said. 

Ae;cording  to  the  MDl.A  witne;.ss. 
marke;t  administrators  woidd  e:olle;ct 
ae;tual  jiayment  data  from  handlers  for 
milk  pure:hase;d  within  the;  e:oinpe;titive 
prie:e;  zones  for  the  pre;e:eeling  month  and 
e.stimateel  payments  for  the;  e:urre;nt 
month.  The;  marke;t  administrators 
would  then  e;e)m|)ute  a  weighted  average; 
j)rie;e;  and  ele;elue:t  from  that  prie:e;  the  12- 
inontli  rolling  average;  PPD  for  the; 
month.  This  re;.sielual  would  he;  the;  value; 
of  manufacturing  milk  in  the; 
e:e)mj)etitive;  ])rie:e;  zone.  A  national 
average;  e;oini)e;titive;  manufacturing  milk 
prie:e;  would  then  he  e:ompnteel  by 
aggre;gating  the  average  prie:e  ami 
volume  data  from  all  re;j)e)rting 
compe;titive  prie:e  zone;s.  This  result 
would  hee:e)me  the  new  minimum  (Hass 


III  prie:e;  for  milk  purchase;s  outside  of 
the;  ce)mpe;titive;  prie:e;  zones. 

The;  MDIA  witness  .said  that  the 
e:e)in])utatie)n  of  protein  and  fat  prie:e;s 
would  he;  une:hange;el  unele;r  its 
e;om))e;titive  ])rie:e  projiosal.  He)we;ve;r. 
the;  other  solids  |)rie:e;  would  he;  the 
ri;sidual  value;  of  the;  ('.lass  111  prie:e;  one;e; 
the;  value;s  of  hutterfat  and  prote;in  were; 
ele;elue:ti;d.  The;  witne;ss  exjjlaiued  that 
inelire;e:t  e;e)mpe;n.sation  to  farmers,  sue:h 
as  hauling  charge;.s.  would  not  he; 
included  in  the;  e;om|jutation  of  a 
we;ighte;el  ave;rage;  price.  However,  the; 
witm;.ss  also  noted  that  (Hass  III  milk 
])rie:e;.s  e.’oulel  potentially  he;  ele;e:re;a.se;el  if 
mannfacturers  e:hoose  to  exploit  a 
“loojihole"  and  shift  more;  monies  into 
hauling  subsidies. 

The  MDIA  witness  asserted  that,  over 
the  long  run,  produe:e;r.s  loe;ate;d  inside 
c.omjietitive  price  zoneis  would  re;ce;ive; 
the;  same  re;venue;  for  their  milk  as 
produe.ers  loe:aleel  outside  of 
e;ompe;titive  prie:e  zones.  The  witness 
did  not  know  if  Propo.sal  18’s  prie:ing 
method  would  ge;ne;rate;  highe;r  or  lower 
j)rie:e;s  to  all  pre)elue;e;rs  than  the  price;.s 
ge;ne;rate;el  hv  the;  curre;nt  e;nel-|)roelue:t 
jirieiing  system. 

rhe;  MDIA  witne;ss  was  of  the;  e)])inion 
that  the;  largest  grou|)  of  e:enmtie;s  in 
e:ompe;titive;  prie;e;  zone;s  would  he;  in  the; 
llppe;r  Midwest  (IJMW)  marketing  area 
hi;i;ause;  of  the;  large;  numh(;r  of  e:he;e;se; 
jilants  e:e)mpe;ting  for  a  milk  supplv.  The; 
witne;s.s  ])reelie:te;el  that  this  would  most 
likely  lead  to  a  weighted  ave;rage; 
e:e)mpe;titive;  pay  pric.e;  that  is  he;avilv 
innue;ne:eel  by  priceis  jiaiel  by  IIMW 
plants  that  historie;ally  have;  he;en  higher 
than  Fe;ele;ral  e)rele;r  ininimum  jiricexs. 

The;  witne;s.s  c(jne;eele;el  that  a 
eximjietitive  j)ay  prie;e  heavilv  weighted 
to  e:e)nelitie)ns  in  the  IJMW  would  not 
reflect  natieinal  supply  anel  ele;manel 
e;onelitions. 

A  Maine  elairy  farmer  appearing  ein 
behalf  of  the  MDIA  te.stifieel  in  suppeirt 
of  Proposal  18.  The;  witness  te;stifie;el 
that  Maine  is  not  an  area  reigulateel  by 
the;  Fe;eleral  milk  marketing  eireler 
])re)gram.  hut  that  proelue;e;r  prie:e;s  in 
Maine;  are  heavily  influene;e;el  by  therse 
e;stahlishe;el  uneler  the  Northeast  oreler. 
The;  witne;ss  stated  that,  in  the;  fae:e  eif 
Feeleral  minimum  j)rie:e;s  that  are;  teie; 
le)w  anel  elriven  by  unj)re;elie:tahle  j)rie:e; 
swings  feir  elairy  pre)elue:ts.  Maine;  elairy 
farmeirs  have;  hael  to  turn  to  alternative; 
.se)ure:es  eif  inexime;  ine;lueling  .state; 
suhsielies  anel  ine:re;a.seel  i;e|uitv 
finane:ing  te;  ke;e;p  their  farms  opeirating. 
Afteir  aeljusting  IISDA  exist  eif  iireieluctiem 
infeirmatiem  for  Vermont  to  ae;e:ount  for 
lower  labor  anel  fee;el  e:e)sts.  the  MDIA 
witneiss  ei.stimateel  the  e:e).st  of  proelue:tiem 
for  a  Maine  elairy  farmer  in  2004,  200.1 
anel  2008,  tei  he  .SI  9  ])e;r  ewt,  $20  pe;r  e:wt 


iiiul  $24  rosi)(u;tiy(;ly.  Tho 

witness  coinpariul  this  price  to  the 
Nortlieast  Federal  order  mailbox  i)rices 
ot'$l(i.29  per  cwt.  $15. :h)  l)er  cwt  and 
$1:1.22  per  cwt  in  2004 .  2005  and  200(i, 
resiiectively.  l  lsin»  the  Vermont  cost 
data  and  the  Northeast  Ftiileral  order 
price  data,  the  witness  estimated  that  lor 
a  medinm-siz(!d  Maine  dairy  larm  with 
150  cows,  average  net  income  hdl  by 
$70,000  in  2004.  $140,000  in  2005.  and 
$:i20.000  in  2000.  The  witness  asserted 
that  this  increasing  dilierence  between 
revenue  and  cost.s  illustrates  why  the 
Federal  order  jjricing  system  needs  to  he 
amended  to  more  fully  rellect  dairy 
farmer  cost-ol-production. 

'file  MDIA  witness  also  testilied 
regarding  two  programs  operated  by  the 
State  of  Maine.  One  program  boosts 
reveime  to  Maine  dairy  farmers  by 
distributing  an  over-order  i)rice 
payment  determined  by  the  Maine  Milk 
Oommission,  and  a  second  proguun 
provides  for  a  subsidy  payment  from  the 
State’s  general  fund.  However,  the 
witness  said  that  during  recent  months 
these  jiavinents  hav(i  not  he(m  (mough  to 
make  up  for  the  difference;  between 
declining  milk  prices  and  incr(;asing 
production  costs.  The  witn(;ss  was  ol 
the  opinion  that,  in  the  long-run.  the.se 
State  i)rograms  cannot  he  relied  upon  to 
provide;  a  stable;  marke;tplae:e;  loi  dairy 

farmers.  ,  ,  ,  1  u  » 

A  j)ost-he;aring  hriei  lileel  on  l)e;hall  ot 

MHIA  reiteriiteel  the;  jjosition  that  enel- 
produeit  prieang  does  not  result  in  high 
e;ne)Ugh  prie:e;.s  lor  the;  dairy'  taime;is  of 
the  northe;a.stern  re;gie)n  of  the;  United 
State;s.  MDIA  stated  that  Froi)e)sal  18  is 
“a  good  starting  point"  from  whic.h  to 
develop  a  e;ompetitive  pric:e  se:he;me;  that 
would  replae:e  the  curre;nt  sedieme 
whie:h  derives  price;s  from  the  values  of 
manufac.tured  elairv  i)roefue:ts.  The  brief 
acknowledged  that  MDlA’s  proposal  is 
e;omple;x  and  lae:ks  muedi  of  the;  ele;tail 
nee;eled  for  its  adoption.  However.  MDIA 
reiterated  its  position  that  the  aelojjtion 
of  a  comi)e;titive;  i)ay  i)rie;e  systenn  would 
improve  the  valuation  of  pre)elue;er  milk 
and  the  suhsi;eiuent  ele;termination  of 
minimum  edassified  ])rie:es. 

'rhe  MDIA  brief  argued  that  i)ru:e; 
eliscoverv  based  on  com])e;titive 
e;onditie)ns  for  milk  is  .su])e;rior  to  milk 
l)rie:es  derived  from  the  market  j)rie:e;s  of 
manufactured  dairy  produces.  The  hrie;f 
insisted  that  j)rie;e;s  derived  using  .sound 
e;c.onomie:  j)rine;i])les  and  eic.c.urate; 
market  data  are;  crueaal  to  ac.e:ur;ite;  prie:e; 
ele;te;rmination.  The;  hrie;f  stressed  that 
ending  a  compe;titive  i)ay  prie.e  series  for 
milk  has  harmed  dairy  farmers. 
e;spee;ially  in  the;  northeastern, 
midwestern  and  southeastern  regions  of 
the;  e:e)untry.  The  brief  attributed 
observed  iirice  volatility  in  milk  jjrices 


to  the  use;  of  end-product  prie:e 
formulas.  The;  hrie;!  asse;rte;el  that  the; 
pre)etue:t-i)rie;e;  fornudas  and  the  logic; 
underlying  e.omponent  pric.ing  do  not 
me;e;t  the;  artie;ulate;el  i)e)lie:y  of  the; 

AMAA.  The;  brief  argued  that  the; 

AMAA's  paramount  e)t)je;e;tive;s  are  the 
stabilization  and  e;nhane;e;me;nt  of 
l)roelue;e;r  inc.ome. 

Exce;i)tions  to  the;  tentative;  partial 
final  ele;e;isie)n  filed  by  MDIA  oiijio.sed 
the;  denial  of  MDlA’s  motion  to  re;ope;n 
the  hearing.  The  witness  ai)pe;aring  on 
t)e;half  of  Dairyle;a  supporte;el  using  the; 

UME  che;e.se  and  butter  i)rice;.s  as 
substitutes  for  the  NASS  surveyed 
]n'ie:e;s  as  aelvane:eel  in  Proposal  15.  The 
witness  said  that  the  industry  already 
use;s  the;  CME  to  .se;t  ha.se  .selling  prices. 

The  witness  asserted  that  using  NASS 
surveys  to  se4  minimum  pric:es  has 
re;sulte;el  in  disorderly  market  e;ondition.s 
because  the;  time  lag  of  NASS  product 
jn’ie:e;  reporting  results  in  short-term 
manufacturing  losses.  Ace;e)reling  to  the 
witness,  using  the;  CME  ])rie;e;s  tor  butter 
and  che;e;se;  to  se;t  minimum  e;lassifieel 
milk  prie:e;s  would  e;limiuate;  the  time  lci|. 
issue;  and  prie;e;  e;ire;ularity  issues. 

A  j)ost-he;aring  brief  siihinitted  on 
behalf  of  Dairylea  et  al.  oppe).se;el 
adoption  of  Proiiosal  18  ba.seel  on  the; 
e;emclnsion  that  the;  re;ce)rel  eviele;ne;e;  is 
insuffic.ie;nt  to  siijiiiort  its  adoj^ion. 

'rheir  post-hearing  brief  s]K;e;ilie;all\' 
expressed  su])i)ort  for  the;  poition  ol 
Ih-oiiosal  15  proposing  the  u.se  of  CME 
prici;s  for  e;he;e;.se;  and  buttei  in  the; 
pre)ehie;t  i)rie;e;  formulas.  This  was  not 
supported  by  DFA.  While  Dairyle;a’s 
brief  e;xi)re;sse;el  tbe  opinion  that  using 
CME  inie:e;s  would  aelelre;.ss  the;  issue  of 
price  e:ire:ularitv  inhere;nt  in  the  NASS 
price;  .survev.  they  did  not  sujiport  the 
use  of  CME  prie:es  for  dry  whey  and 

,  .  ,  ■  e  nPA 

In  a  separate  jio.st -hearing  brief.  Db  A 

si)e;e:ifie;allv  expres.seel  suiiport  lor 

aeloiition  of  the;  hybrid  prie:e  si;ries 

aelvane;ed  in  Projiosal  14.  DFA 

emphasized  that  the;  hybrid  prie;e;  series 

would  transmit  more;  time;ly  marki;t 

signals  to  i)roe:e;ssors  and  ]jroelue:ers  by 

aligning  the;  purchase  pric.e;  ol  milk  with 

the? market  jirices  of  milk  products 

The;  witne;ss  aiipe;aring  on  behalf  ot 

IDFA  te;stifie;el  in  ojipo.sition  to  adoption 

of  Proposal  14.  The;  witness  was  of  the 

opinion  that  using  the;  i)ropo.se;el  hybrid 

prie:e  would  result  in  unne;e:es.sarily 

e;omple;x  prie:e;  formulas  that  would 

provide  no  tangible  benefit  to  the; 

industry.  'I’lie  witness  acknowledged  the; 

jiroblems  assoe;iate;el  with  the;  time-Uig  ol 

the  NASS  prie:e;  series,  hut  .stated  that 

there  are;  alternative  ways  to  aeldre;s.s  the; 

lag  adding  c.omiilexity  to  the;  price 

formulas.  Similar  arguments  we;re; 

offered  in  IDFA's  pe)st-he;aring  brief. 


The  IDFA  witness  also  testified  in 
o])positie)n  to  adoption  of  Proposal  15. 

'I  he  witne;ss  statt;d  that  the  NASS 
produc.t  pric.e;  survey  provides  the; 
largest  possible;  sample;  of  wholesale; 
prie;e;s  and  .should  e;e)utinue  to  he;  relieul 
u])on  in  the;  product  prie;e  formulas.  The; 
witness  s;uel  that  IJSDA’s  reasoning  for 
relying  on  the;  NASS  prie;e;  survey  in  the; 
Federal  order  reform  ele;e:ision  is  still 
rele;vant.  The;  witness  was  of  the;  opinion 
that  manv  of  the;  e;omplaints  assoe;iate;el 
with  the  NASS  pric.e  series  e-.oidd  be 
remedied  if  i)rice  re;])orting  to  NASS 
were;  e;le;e;tronie:.  mandatory  and  emdited. 
IDFA  insisted  in  its  post-hearing  brief 
tbcit  using  the  C'.ME  to  determine 
produc.t  prices  e:oulel  result  in  produc.t 
pric,e;s  unre;pre;se;ntative;  of  ae:tual  marke;t 
sale;  ])rie;e;s  and  c.oulel  e;ne:ourage;  produc.t 
trading  on  the;  CME  .sole;ly  to  manipidate; 
the  minimum  cla.ssifie;el  milk  prie;es 
t;stahlishe;el  under  Fe;eleral  orele;rs. 

The;  IDEA  witness  also  testified  in 
opposition  to  adopting  a  e:ompe;titive 
peiy  pric.e;  se;rie;s  as  aelvanc.e;et  in  I’roposal 
18.  The;  witness  inelie;ate;el  that  eairrently 
>  no  reliable  unre;gulate;el  milk  sup])ly  of 
aeleepiate;  size  exists  to  be;ce)me;  the;  basis 
for  a  e;omi)e;titive  jjay  prie:e;  se;rie;.s. 

'fhe  witne;.ss  appe;aring  on  behalf  of 
Kraft  e)ppose;el  aeloi)tion  of  Pre)])e).sal  15 
and  support e;el  the;  e;e)ntinue;el  u.se;  of  the; 
NASS  prie-.e  surve;y  to  eletermiue; 
classified  i)rie;e;.s.  the;  witness  exjjlained 
that  the;  NASS  prie:e;  survey  is  national 
in  se:ope;  and  re;pre;.se;nt.s  a  .signific.antly 
huger  proportion  of  national  e;heese; 
proeluUion  than  does  the  CME.  Fhe; 
witness  was  of  the  opinion  that  if  CME 
prie;es  are;  used  to  determine  c.la.ssifieel 
l)rices.  the;  growing  volume;  of  e:he;e;se; 
produc.t  ion  and  sales  in  the;  western 
states  would  not  be;  aeleepiately 
re;prese;nted.  Tberefore.  the  witness 
e:onclueleel.  NASS  survey  prie:es  be.st 
re;fl(;ct  the  settled  sales  price;s  at  the; 
plants.  The  witness  ae:knowleelged  the 
time;  lag  be;tween  CME  i)rie:e;s  and  the 
NASS  survey  pric.e;s  and  insi.ste;el  that  a 
be;tter  solution  to  the  time  lag  problem 
woidel  he  to  reepure  timelier  reporting  of 
prie:es  to  NASS  rather  than  abandon  tbe 
NASS  prie:e  .surve;y. 

The;  witness  appe;aring  on  behalf  of 
Sapnto  opposed  the  aele)])tion  ol 
lhe)])osals  14  or  15  and  inelie;ate;el 
support  for  the;  exuitinued  use;  of  the; 
NASS  price;  surve;y.  The  witness  was  of 
the  opinion  that  timelier  reporting  ol 
prie:e.s  to  NASS  would  e.ounter  asserted 
prohle;ms  assoe:iate;el  with  the;  lag 
between  tbe  CME  and  NASS  surve;y 
prie:e;s.  The  Sapnto  witness  opposed 
using  the;  CME  to  se;t  minimum  prie.es 
be;e;ause;.  in  the  witness'  opinion,  the 
CME  is  too  thin  a  marke;t  to  provide 
ae:e:urate  market  signals. 
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The  witness  appiuiring  on  iHihalf  of 
Le|)rino  testiiuui  in  opposition  to 
I’roposal  l.'j  Ijecanse  of  tlie  low  volume 
of  cheese  that  is  tradiui  on  tin*  (^MF  as 
(:oin|)an!d  to  the  volume  of  cluiesi! 
])rodnction  that  is  njjjresented  in  tin; 
NA.S.S  survey.  The  witness  also  ttistiluul 
that  I.(!prino  is  not  concerned  with  the 
time  lag  between  the  (IMF  ])rices  and 
the  NAS.S  price;  survey.  The  witness  was 
of  the  opinion  that  the  time  lag  is 
pn;dictahle  and  manageahh;  for 
mannfactnrers. 

The  witness  appearing  on  behalf  of 
FOF  testiri(;d  in  opposition  to  Proposal 
l.'j.  The  witne.ss  was  of  the;  opinion  that 
the  more  api)roj)riate  solution  to  the 
|)rohlem  of  increased  mannfactnring 
costs  is  a  more  timely  method  of 
updating  make  allowances  and  not  the 
use  of  the  C'MF  to  derive  classified 
ju  ices.  The  witn(;ss  argued  that  tlu; 

NAS.S  |)rice  siirvev  is  more 
re])resentative  of  tin;  national  cheese 
market  while  the  CMF  continues  to 
n;main  a  thinly  traded  market. 

'I’he  witness  a|)j)earing  on  h(;half  of 
HP  Hood  o|)])osed  ado|)tion  of  Proj)t)sal 
18  h(;cau.se  of  the  lack  of  analvsis 
available  to  d(;t(;rmine  its  utilitv. 

A  |)o.st-h(;aring  brief  ni(;d  on  behalf  of 
()-AT— KA  stat(;d  that  Pro|)o.sal  18  mav 
warrant  fnrth(;r  consideration  hut  it 
shonld  not  he  ado))t(;d  in  this 
juoceeding. 

Comments  to  tlu;  t(;ntative  final 
|)artial  decision  fih;d  .se])aratelv  by 
IHFA.  Crande.  (ilanhia,  Kraft,  I,(;])rino 
and  \V(;MA  ex|)ri;ssed  .su|)])ort  for  the 
denial  of  Pro|)o.sal,s  14.  l.'j  and  18. 

(i.  ()th(;r  .Solids  Price 

A  witne.ss  a|)|H;aring  on  behalf  of  NA| 
t(;.stifi{;d  in  .suj)j)ort  of  adojjting  Projjosal 
Hi.  The  witn(;ss  was  of  the  o])inion  that 
the  value  of  dry  whey  shonld  lu;  derived 
|)rimarily  from  its  ])rotein  content, 
rather  than  its  other  .solids  content  as  it 
is  ciirr(;ntly  comj)uted.  'Fhe  witness 
acknowle(jg(;d  that  from  Augu.st  2008  to 
Fehruary  2007  the  NA.S.S  dry  whey  |)rice 
more  than  doubled  from  29.8.'j  cents  |)er 
])onnd  to  80. (l.'j  cents  j)(;r  |)onnd  and  the 
iacto.se  |)rice  r(;])orted  in  Dairy  Market 
News  increas(;d  from  33.80  cents  ])er 
|)ound  to  .'jO.34  cents  |)er  jjound.  The 
witness  was  of  the  o|)inion  that  the 
recent  increase  in  lactose  j)ric(;s  is 
r(;n(;ctive  of  a  shortage  in  iacto.se 
|)roces.sing  cajjacity  and  not  a  lack  of 
availahh;  lactose.  The  witness  h(;lieved 
that  the  higher  dry  whev  and  lacto.se 
|)rice.s  j)rior  to  the  fall  of  2008  ju.stifv 
valuing  dry  whey  on  a  |)rotein  rather 
than  on  an  oth(;r  .solids  basis.  According 
to  the  NA)  witne.ss,  if  Pro])osal  18  had 
h(;(;n  in  |)lace  from  Aj)ril  2003  to 
.S(;|)teml)er  2008,  the  Class  III  ])rice 
would  have  h(;(;n  one-cent  jier  cwt 


high(;r  and  only  marginally  higlu;r  since 
.S(;])temh(;r  2008. 

Tlu;  NA)  witne.ss  te.stilu;d  that  from 
2003  to  200()  dry  wlu;v  jjrodnc.tion  onlv 
incr(;a.sed  l..'j  |)erc(;nt,  while;  tlu; 
incr(;a.sed  jiroduction  of  whev  jerotein 
concentrates  (VVPC^.s)  rang(;d  irom  8.8 
|)ercent  to  4.'j..'j  |)(;rcent  (i(;|)ending  on 
tlu;  |)(;rcent  jerotein  in  tlu;  \VP(;.  Tiu; 
witne.ss  concluded  that  i)nrcha.s(;r.s  of 
wh(;y  .solids  i)r(;ier  \VP(;  jjroducts  that 
an;  high  in  |)rot(;in.  It  is  this  |)refen;nce 
that  l(;d  the  witiu;.ss  to  conclude  that  drv 
wh(;y  shonld  he;  |)rie:e;el  e)n  a  |)re)te;in 
basis. 

Using  Dairy  Marke;t  News’  meuithly 
j)rie;e;.s  .sine:e;  Jimuary  2000,  the;  witne;.s.s 
eliseai.sseel  tlu;  e.eests  e)f  buying  a  ]X)Uiul 
e)f  ])re)tein  (])re)te;in  |)arity)  anel  a  |)ouiul 
e)f  lacteese  (lactose  jjarity)  in  elrv  whev  or 
\Vl’C-34  (34  ])e;re:e;nt  |)re)te;in).  Tlu; 
witness  ce)ne:hule;el  that,  in  all  me)nths, 
the;  ave;rage  ])rice  ])e;r  jeounel  eif  j)re)te;in 
in  elrv  whey  eer  VVi’C-34  exe:e;e;ele;el  the; 
ave;rage;  ])rice;  |)e;r  |)e)inul  e)f  laedose.  'rhe; 
witness  alse;  a.s.se;rte;el  that  the;  e:o.st  jeer 
jeeeuiul  e)f  lae;te).se;  in  \VP(^-34  is  highe;r 
tlum  if  lacteese;  were;  j)nre;hase;el 
.se;j)arate;ly.  Ae;e:e)reling  to  the;  witness, 
this  j)rie:e;  re;latie)nshij)  re;ve;als  tluit 
t)uye;rs  eef  elrv  whe;y  anel  VVPCs  ;ire; 
j)ure:ha.sing  the;se;  jereeelncts  fe)r  the;ir 
j)re)te;in  e:e)nte;nt  nether  than  leer  their 
lacteKse  eieentent.  The;  witness  alse; 
e;mj)hasize;d  that  the;  value;  e)f  j)i'e)te;in  in 
elrv  whev  anel  WPf]— 34  meeie;  clexselv 
ie;fle;e;t  e;<ich  use;  th<m  ele)e;.s  laeleese;  value; 
ce)ntaine;d  in  the;  twe;  jeieeelneds. 

The  NA)  witneess  alsee  e)ffe;i'e;el  <i 
moelifie:atie)n  tee  Pieejeeesal  18  snedi  that 
the;  NA.S.S  jeiice;  .sni  ve;y.s  weeuld  he; 
exjeaneleel  tee  include;  e;e)lle;e:tie)n  anel 
ie;j)e)rling  eef  marke;t  j)rice;.s  for  varieens 
\VP(7s  and  lactee.se.  The;  witiu;.ss  saiel 
this  woulel  huilel  a  elataset  for  n.se  in 
future  rulemakings  to  e;on.siele;r  the 
aj)j)re)j)riate  valuation  of  whew  .soliels. 

A  j)e)st-he;aring  hrii;f  file;el  on  behalf  of 
NA)  re;ite;rateel  jjeesitions  given  in 
testimeeny.  Acceereling  tee  the  hiie;!.  tlu; 
e:uri'e;nt  other  seelids  ju  ice;  feermula  eloe;.s 
not  reaseenahly  ce)nne;e:t  the;  market  value 
e)f  wlu;y  soliels  which  NA)  maintains  is 
lui.seel  e)n  its  jueetein  e:e)nte;nt  anel  he)W 
j)re)ehie:e;r.s  are;  j)aiel  leer  whev. 

NA)  .stateel  its  oj)j)e).sition  te)  the  elenial 
e)f  Proj)e).sal  18  in  its  e;xe:e;j)tie)n.s  te;  the 
tentative;  jiartial  final  ele;e:i.sie)n.  NA) 
argueel  that  e:eumte;r  te;  what  U.SDA 
fe)nnel  as  ii  flaw  in  I’reejjeescil  18.  euu;  e)f 
its  strengths  is  its  re;ve;nue  neutrality. 
NA)  was  e)f  the;  e)j)inie)n  that  aele)j)tie)n  e)f 
Pre)j)e).sal  18  weenlel  give;  j)re)elne;ers  a 
finaneiial  ine;entive;  te;  ine;re;a.se;  their  milk 
j)re)tein  e:e)nte;nt.  NA)  reiterateel 
arguments  that  Pre)j)e).sal  18  weenie!  alleew 
manidactnrers  tee  ae:e:e)unt  tee  the;  jeool  feer 
jereetein,  the;  comjeemeent  in  whey  that  is 
me)st  value;el,  while;  also  simjelifving  the 


j)re)elne:t-j)rie:e;  feermnlas.  NA)  was  alsee  e)f 
the;  eejeinieui  that  IJ.SDA's  ele;e;i.sie)n  lee 
eenly  nuike;  e;hange;s  in  the;  j)re)ehie:t-j)rie:e; 
feermulas  tee  the;  make;  alle)wane:e;.s  anel 
the;  hulte;rlat  yie;lel  faeiteer  inelie:iile;.s  its 
nnwillingne;.ss  te;  ame;nel  e)the;r  fae;te)r.s  in 
the;  fornmlas. 

'fhe;  witne.ss  aj)j)e;aring  een  he;half  e)f 
IDFA  e)j)j)o.se;el  aele)j)tie)n  e)f  Preejeee.sid  18 
l)e;e;au.se;  it  wiis  teu)  e:e)mj)le;x  anel  weeidel 
in;ij)j)re)j)riate;ly  value  whe;y  l)a.se;el  e)n  its 
jereetein  exuitent  whe;n  it  is  e:eunj)rise;el 
niiiinly  eef  e)the;r  seeliels.  The;  witne;.ss  saiel 
that  IJ.SDA's  j)re;liminarv  e;e:e)ne)mie; 
iinalysis  elenuenstiiites  that  aeleejetieen  e)f 
Preejeosal  18  e:oulel  ine:re;ase  the  e:e).st  eef 
high  jereetein  milk  while;  lowering  the; 
e:e)st  e)f  lenv  jerotein  milk.  However, 
milk’s  other  soliels  conte;nt  (ju  imarily 
whe;y)  eloes  neet  change  in  re;!ationshij) 
te)  the;  j)re)tein  e:onti;nt,  the  witness  saiel. 
The  witne;.ss  alse)  stateel  it  we)ulel  he; 
inaj)j)re)j)riate  to  j)rie:e  elry  whe;y  e)n  its 
j)rote;in  ce)ntt;nt  sine;e  j)re)te;in  eie)e;s  ne)t 
affe;e:t  whe;y  yielels. 

The;  witne;.s.s  aj)j)e;aring  e)n  behalf  e)f 
Le;j)rine)  te;.stifie;el  in  e)j)j)e)sitie)n  te) 
Pre)j)e).sal  18  he;e:ause  its  aele)j)tie)n  we)idel 
re;sidt  in  eli.storteel  milk  e;e)mj)e)ne;nt 
valiu;s.  The;  witne;s,s  insiste;el  that  sineie; 
elrv  whey  yie;lels  are;  j)rimarilv  elrive;n  hv 
the;  lae:te).se;  e;e)ntent  e)f  milk  anel  the;  e)the;r 
.se)liel,s  e:e)mj)e)sitie)n,  it  we)idel  he; 
inaj)j)re)j)riafe;  te)  j)rie;e  whe;y  e)n  its 
j)re)te;in  e:e)nte;nt. 

The;  j)e).st-hearing  brief  )ile;el  e)n  l)e;half 
e)f  Agri-Mark  et  al.  e)j)j)e).se;el  aele)j)tie)n  e)f 
Pre)j)e)sal  18  arguing  that  the;  j)rie;e;  e)f 
e)ther  seeliels  we)ulel  the;n  be;  eletermineel 
e)n  its  j)re)te;in  e:e)mj)e)ne;nt  whie:h  h;is  ne) 
imj)ae:t  e)n  yielel.  The;  l)rie;f  edaimeel  that 
sine:e;  the;re  is  no  .stanelareiize;el  j)re)te;in 
e:e)nte;nt  for  whe;y,  aeleeption  of  Pre)j)e).sal 
18  e:e)idel  residt  in  signifie:ant  e)ve;r- 
valuing  of  the;  j)re)tein  in  whey. 

However,  the;  brief  .suj)j)e)rte;el  NA)’.s  e:all 
fe)r  U.SDA  te)  e;ollect  mamdactnring  ce).st 
iinel  j)rie:e;  elata  fe)r  VVPCs  anel  liu;te).se  on 
the;  basis  that  it  wonlel  j)re)viele  elata  e)n 
how  to  aj)j)re)j)riately  value  whe;y  se)liel.s 
fe)r  n.se;  in  future;  j)re)e;e;eeling.s. 

The  j)e)st-he;aring  brie;f  file;el  een  behalf 
e)f  Dairvle;a  el  al.  e)j)j)e)se;el  aele)j)tie)n  e)f 
Pre)j)e).sal  18  l)e;e:au.se  it  we)idel  not  aelel 
value  e)r  e;ffie:ie;ne:y  to  the;  j)re)ehu:t  j)rie:e; 
fe)rnuda.s. 

The;  j)e)st-he;aring  brie;f  file;el  e)n  behalf 
e)f  DPNM  et  al.  e)j)j)e).seel  the;  aele)j)tie)n  e)f 
Pre)j)e)s;d  18.  He)we;ve;r,  the;  brief  eiiel 
e;xj)re;ss  suj)j)e)rl  for  NA)’s  e:all  fe)r  U.SDA 
e:e)lle;e;tie)n  e)f  j)rie;e;s.  mamdae;tnring  e:e).sts 
anel  ve)lnme;s  Ibr  whey  j)re)te;in 
e:e)ne;entrate;s  anel  whe;y  j)re)te;in  ise)late;.s. 

C.e)mments  file;el  se;j)arate;lv  bv  Agri- 
Mark  et  al.;  DPNM  et  al.;  IDFA;  (Jranele; 
Cilanhia;  Kraft  anel  Le;j)rine)  in  re.sj)e)nse; 
te)  the  tentative  j)artial  final  elee;i.sie)n 
exj)re;s.seel  .suj)j)e)rt  ibr  the;  ele;nial  of 
Proj)e).sal  18. 
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A  witness  IVoin  Pennsylvania  State 
University  offenul  testinionv  on  the  use 
of  an  econometric,  model  framework  to 
analyze  changes  to  the  luKleral  milk 
marketing  orders  from  all  the  ])ro])osals 
under  consideration  and  ])rovided  tin; 
results  at  the  hearing.  The  t(!stimonv 
was  not  given  on  behalf  of  the 
Pcmnsylvania  State  IJnivcMsity.  The 
witness  testified  neither  in  support  of, 
nor  in  ojjjxjsition  to,  any  proposals.  The 
witness  ex])lained  that  tin?  model  is  a 
short-run,  su])])ly-side  model  that  does 
not  take  into  account  changes  in  milk 
demand.  The  witness  said  that  the 
model  was  nscul  to  analyze  scenarios  as 
outlined  in  the  U.SDA  ])reliminarv 
economic  analysis  that  was  ha.sed  on  the 
USDA  Baseline  Projections  to  2015.  The 
witness  concdnded  that  the  USDA 
preliminary  economic  analysis  did  not 
accurately  reflect  changes  in  the  milk 
supply  because  it  did  not  adecpiately 
account  for  the  increase  in  feed  prices 
and  the  resulting  effect  on  producer 
decisions. 

A  witness  testifying  on  hidialf  of  the 
Ohio  Farmers  Union  (OFU),  National 
Farmers  Union  (NFU)  and  the  National 
Immily  Farm  Uoalition  (NFPTi)  calhul  for 
the  hearing  to  he  terminated  because 
dairy  farmers  continuously  face  low 
milk  prices  and  high  in])ut  costs,  and 
that  these  concerns  were  not  being 
addressed  in  this  ])roc(;eding.  The 
witness  was  of  the  o])inion  that  the 
FMMO  .system  was  no  longer 
accomplishing  its  mission  of  returning 
market  power  to  dairy  farnua's. 

7.  Energy  Ciost  Adjuster 

A  witness  from  NMPF  testified  that 
energy  costs  are  the  most  volatile 
manufacturing  input  cost  in  dairy 
mamdacturing.  The  witness  asserted 
that  increa.ses  in  energy  costs  have 
countered  many  of  the  measures 
manufacturers  have  taken  to  incaciase 
])roductivity  and  efficiency. 

The  NMPF  witness  testified  that  the 
current  make  allowance  levels  reliance 
on  a  fixed  energy  c:ost  derived  from 
information  that  existed  at  a  single  jioint 
in  time  is  no  longer  a])propriate.  The 
witness  said  U.SDA  should  instead 
adoi)t  a  monthlv  energv  price  adjuster  to 
ca])ture  the  change  in  energy  pric(!s  that 
may  occur  from  month  to  month.  I’he 
witness  ex])lained  that  the  base  energy 
cost  should  he  derived  from  surveyed 
energy  costs  in  the  manufacturing  cost 
surveys  used  to  determine  the  make 
allowances.  If  two  or  more  surveys  were 
used  to  determine  make  allowances, 
then  th(!  energy  costs  of  each  survey 
should  he  weighted  accordingly,  the 
witness  said.  According  to  the  witness, 
an  energy  price  arijustor  would  then  he 


added  (or  subtracted)  to  the  base  energy 
cost  value. 

The  NMPF  witness  explained  that  the 
energy  ])rice  adjustor  should  lx; 
computed  using  the  Burenin  of  Labor 
.Statistics  Producer  Price  Indexes  for 
Industrial  Electricitv  and  Industrial 
Natural  (ias  (PPI).  The  witness  said  that 
the  time  jieriod  selected  for  the  energy 
price  adju.stor  should  correspond  with 
the  same  time  j)eriod  of  the 
manufacturing  cost  survey  data.  The 
witness  suggested  the  u.se  of  the 
monthly  PPI  .series  for  several  energv 
jiroducts  and  proposed  2005  as  the  base 
period  from  which  ])ercentage  changes 
would  he  calculated.  The  witness 
stressed  that  if  an  energy  price  adjuster 
is  not  adojited,  then  the  make 
allowances  that  are  determined  as  a 
result  of  the  current  proceeding  mav 
h(!come  obsolete  prior  to 
implementation. 

The  NMPF  witness  .said  that  the 
adoption  of  a  monthly  energv  ])rice 
adjustor  would  help  maintain  eiiuity 
between  jiroducers  and  manufacturers 
given  that  proce.ssors  would  not  he 
unduly  harimul  when  energy  prices  rise 
while  producers  would  not  he  harmed 
when  energy  prices  fall.  The  witness 
was  of  the  ojiinion  that  it  was  not 
neces.sarv  to  establish  monthly  indexes 
for  other  co.st  factors  contained  in  the 
make  allowances. 

The  NMPF  witness  asserted  that  if  an 
annual  manufacturing  survey  as  offered 
in  Pro])o.sal  2  is  adopted,  then  an  energy 
co.st  factor  should  he  used  in  making 
monthly  adjustments  to  make 
allowances.  The  witness  was  of  the 
opinion  that  even  if  make  allowances 
were  npdattxl  on  an  annual  basis, 
manufacturing  co.st  data  as  old  as  24 
months  would  he  incorporated. 
Ae:cording  to  the  witness,  energy  prices 
vary  so  much  over  short  time  periods 
that  make  allowances  are  e.ssentially 
using  a  fixed  energy  cost  factor  which 
results  in  make  allowances  that  are 
neither  timely  nor  accurate. 

A  po.st-hearing  brief  filed  on  Ixdialf  of 
NMIT’  reiterated  their  testimony  in 
su])])ort  of  the  adoption  of  Pro])osal  1 7. 
NMPF’s  brief  offered  various  methods 
U.SDA  could  u.se  to  d(;termine  an 
ai)])ropriate  ha.se  energy  cost  factor  and 
c,orres])onding  monthly  eniirgy  price 
adju.stor. 

The  NMPF  brief  akso  addressed  other 
lunuing  participants'  objections  that  an 
energy  ])rice  acljustor  would  inhibit  a 
plant’s  ahilitv  to  use  the  futures  markets 
to  hedge  risk.  The  brief  .said  that  while 
energy  futurcis  can  hi;  u.sed  to  reduce 
energv  price  volatility,  a  plant  is  more 
likely  to  lock  in  a  high  energy  ])rice  if 
that  ])lant  predicts  energy  costs  will  rise 
above  levels  covered  hy  current  make 


allowances.  The  brief  also  argued  that 
the  u.se  of  energy  futures  may  not  he 
applicable  for  balancing  plants  fac;ing 
unpredictable  (!nergy  costs  due  to  large 
.seasonal  lluctuations  in  product  output. 

A  witness  appearing  on  behalf  of 
MMl^A  testified  in  support  of  Proposal 
17.  Tin;  witne.ss  said  that  the  large 
lluctuations  in  gas  and  energy  prices  in 
recent  years  demonstrate  the  need  for  an 
(mergy  price  adjustor  in  the 
det(!rmination  of  make  allowances.  The 
witness  also  stated  that  ado])tion  of  the 
adjustor  would  ensure  that  | 

manufacturers  could  recover  increased  | 

energy  costs  while  also  preventing  i 

financial  windfalls  should  energy  prices  1 

decrease.  Agri-Mark,  Dairylea  and  O-  I 

AT-KA  also  offered  .su})})ort  for  j 

Propo.sal  17  in  their  po.st-hearing  briefs.  | 

Tne  witne.ss  appearing  on  behalf  of  | 

IDFA  te.stified  in  opposition  to  the  | 

adoption  of  Proposal  17  and  was  of  the 
opinion  that  adoption  of  the  proj)osal 
woidd  complicate  manufacturers’  ability 
to  manage  ri.sk.  IDFA  reiteratcui  the.se 
arguments  in  its  po.st-hearing  brief. 

Kraft.  Lactalis,  UP  Hood  and  Leprino 
supported  IDFA’s  j)o.sition  opposing  the 
atloption  of  Propo.sal  17. 

With  the  exception  of  DPNM  (4  ah, 

Pro])osal  17  was  .su])ported  by  all 
producer  organizations  that  market  the 
milk  of  dairy  farmers  who  participated 
in  this  proceeding,  including  those  who 
manufacture  NFDM  and  dry  whey.  The 
record  reflects  that  manufacturers  of 
NFDM  and  dry  whey,  in  particular, 
inlensivtdy  use  (uther  natural  gas  or 
electricity  in  their  drying  processes. 

Accordingly,  jiroptinents  favored  the 
ability  of  an  energy  co.st  adju.stor  to 
rellect  actual  natural  gas  or  electricity 
prices  in  minimum  jjrices  paid  for 
producer  milk.  Supporters  also  testified 
that  this  feature  would  account  for 
monthly  energy  j)rice  changes  without 
permanently  decreasing  the  value  of 
producer  milk  until  suhseriuent 
rulemaking  changes  to  make  allowance 
levels  can  he  made. 

Opposition  to  Proj)osal  17  was 
universal  among  IDFA,  along  with  its 
member  companies  Sa])Uto.  Kraft.  H.P. 

Hood  and  Leprino,  who  te.stified  at  the 
hearing.  The  central  themes  of  tlunr 
opposition  were  that  a  monthly  energy 
adjuster  would  undermine  the  value  of 
exi.sting  risk  management  tools,  and 
increase  the  complexity  of  product  price 
formulas.  DPNM  el  al.  also  opposed 
adoption  of  Propo.sal  17  hecau.s(!.  th(!y 
as.sert.  it  would  add  complexity  to  the 
|)ricing  system. 

8.  Cost-of-Production  Add-on 

A  witness  apj)earing  on  h(;half  of 
Dairvlea  le.stificxl  that  manufacturing 
l)lants  woidd  negotiate  a  price  for  the 
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applicable  product  with  wholesale 
customers  that  iiicliuhul  a  factor 
rellectiiig  manufacturiug  costs  not 
relhu.ted  in  the  pricing  fonnula  make 
allowances.  The  witne.ss  said  that  these 
surcharges,  or  “add-ons.”  would  not  hi; 
included  in  the  NASS  price  survey  and 
thereion;  would  not  affect  (Hass  111  and 
('.lass  IV  prices.  According  to  the 
witness,  the  negotiated  add-ons  would 
Ih!  capped  at  a  maximum  amount  to  he 
determined  through  a  separate  formal 
rulemaking. 

The  Dairvlea  witne.ss  explained  that 
when  a  dairy  manufacturer  attempts  to 
pass  on  its  higher  manufacturing  costs 
hy  charging  higher  prices  to  its 
customers,  the  jirice  increa.se  is 
captured  in  the  NASS  price  survey 
which,  in  turn,  increases  a 
mannfacturer's  raw  milk  costs  through 
higher  (Hass  111  and  (]las.s  lY  prices.  The 
witne.ss  de.scrihiid  this  as  a  “jirice 
circularity”  prohlem.  The  witness  was 
of  the  o|)inion  that  Proposal  20  jirovided 
a  method  wherehv  dairv  |)roce.ssor.s 
could  pass  on  higher  mannfactnring 
costs  not  rellected  in  the  ])roduct-])rice 
formulas  to  customers  without  those 
higher  prices  h(!ing  reflected  in  the 
NA.SS  pric(!  survey.  According  to  tlu; 
witness,  classifieil  ])rice.s  would  not  he 
affect(!(l  hv  a  change  in  manufacturing 
costs. 

H'he  Dairvlea  witne.ss  acknowledged 
that  manufacturers  have  experienctul 
higher  processing  costs  than  those;  that 
are  r(;pre.s(;nted  hv  the  cnrri;nt  make 
allowances.  However,  according  to  the 
witm;.ss.  higher  make;  alle)wane:es  e:au.se; 
elieiry  farmi;rs  te;  re;e;e;ive;  le)we;r  price;s  feir 
their  milk  e;ve;n  theeugh  they  alse;  face; 
higlu;r  j)re)elne:tie)n  e:e).st.s.  The  witness 
.saiel  that  he;e:ause;  elairy  farmers  are 
unahle  te;  pa.ss  on  thi;ir  higher  ceists  e)f 
proeine:tie)n.  as  a  mafte;r  of  fairne;.s.s  anel 
e;eiuity.  i)roe:e;ssor.s  shenilel  se;ek  ne;e;di;d 
manufae:tnring  cost  ree:ove;ry  through  the 
price  tlu;y  eHiarge  tlu;ir  eaistenners.  rather 
than  through  the  jirice;  they  pay  elairy 
farm(;r.s  for  new  milk. 

The;  D<dryli;a  witness  e;mphasizeei  that 
while  the  manufacturing  e;e)st  aelel-ons 
weiulel  ne)t  he;  ine;luele;ei  in  the;  NASS 
prie;e;  .surve;y.  any  ame)unt  a 
manufae:turer  e:harge;el  in  e;xe;e;s.s  e)f  the 
e:e).st  aeiel-e)ns  wenilel  he;  re;eiidre;el  te;  he; 
re;pe)rte;el  te;  NASS,  'riu;  witne;.ss  testifieel 
that  the  maximum  manidae:turing  e:o.st 
iielel-on  sheiulel  eaily  he;  e:hange;el  threuigh 
leirmal  rulemaking  anel  that  the;  viilue  eif 
a  exist  aelel-em  sheudel  ne:ve;r  he;  n(;giitive. 
The;  witne;ss  was  e)f  the;  e)])inion  that  the; 
Natieinal  Flniel  Milk  Pre)ex;.ssor.s 
Preimeition  Preignim  (MilkPFP)  e:lu;e:k-e)if 
ass(;.ssment  aelministe;re;el  hv  AM.S  anel 
the  in-state  over-e)rele;r  premium 
preigram  aelministe;re;el  liy  the; 
I^;nnsylvania  Milk  Marke;ting  Hoarel  are; 


e;xample;.s  eif  sue.ex;s.sful  preigrams 
preivieling  feir  .sure;h<irge;.s. 

The;  I)airvle;a  witni;.s.s  vie;we;el  aeleiptiein 
e)f  an  e;ne;rgy  jirlex;  aeljuste)r  to  meielifv 
make  idle)wane:e;.s  iis  ele;tiiile;el  in  Preipeisal 
17  te)  he;  >i  ex)mple;me;nt  tei  Preijieisal  20. 

The;  witness  explaineel  theit  ;my  eHiange; 
in  the;  e;ne;rgy  priex;  aelju.ste)r  sheiulel  he 
suhtracte;el  frenn  the;  value;  e)f  the; 
manid;ie;turing  exist  aelel-ein.  Feir 
excimple.  the;  witne;.ss  ex])laineel  that  for 
a  give;n  ineinth.  if  the  m<midae.turing  exi.st 
iulel-ein  feir  e;he;(;.se;  was  eletermineel  tei  he; 
80.0020  pe;r  peiunel  iinel  the;  energy  priex; 
aeljustor  was  .80.0023  per  jieiuiul.  then 
the;  maximnm  eHiee.se;  manufae:turing 
exi.st  aelel-ein  feir  that  meinth  weiidel  he; 
80.000(i  i)e;r  ]ie)unel.  In  months  wlu;n  the; 
ene;rgy  |)riex;  aeljustment  was  gre;ate;r 
than  the  maximum  exi.st  aeld-ein.  then  the; 
exist  aelel-em  feir  that  meinth  weiidel  he; 
zerei,  the;  witness  saiel. 

A  jeiint  ])ei.st-he;aring  hrief  fileel  ein 
hehiilf  eif  Dairvlea  emel  Dairy  Farmers  eif 
Ame;rie:a  (Dairyle;a  e;t  al.)  reiterateel  that 
aeleiiitiein  eif  the;  exi.st  iielel-ein  weiidel 
aelelreiss  the;  priex;  e:ire:ularity  ])re)hle;m 
inhe;re;nt  to  the;  NASS  priex;  survey.  The; 
hrief  argueel  that  the;  Fe;ele;nd  eireler 
system  ne;e;el.s  tei  e;ve)lve;  sueHi  that 
manufae:turing  exi.st  ine',re;ase;.s  e:an  he; 
fully  pas.seel  ein  tei  ex)n.sume;r.s  witheiut 
le)we;ring  the;  value;  eif  preieluex;r  milk 
use;el  tei  make;  (Hass  111  anel  (ilass  IV 
)ire)elue:t.s. 

The;  D<urvle;a  e;t  id.  hrief  e;mphii.size;el 
that  eiiipeisitiein  tei  the;  aeleijitiein  eif 
Preipeisal  20  was  h;i.se;el  ein  the;  invaliel 
a.ssumptiems  that:  (1)  Manufacturing 
pliints  weiidel  neit  he;  aide;  tei  ne;ge)tiate; 
e:e)st  aelel-eins,  <mel  (2)  miuiuiae:turing 
plants  re;gulate;el  hv  !H;ele;ral  eirelers 
wendel  he;e;e)me;  eli.saelvimtage;el.  The;  hrief 
neiteel  that  a  NFDM  pre)e:e;.s.se)r  has  he;e;n 
.sue;ce;.ssful  in  ne;ge)tiating  an  eaiergy  ceist 
.sure;harge  with  its  cu.steimers.  ele;spite; 
e:ompe;titie)n  freim  nein-poeil  NFDM 
plants  leie;ate;el  in  the;  IJniteel  State;.s  anel 
ahroael.  The  hrief  also  e:eiunte;re;el 
eipjiositiein  arguments  .sugge;.sting  that  a 
huye;r  wendel  simply  pure:ha.se;  finisheel 
preielue;t.s  em  a  sjieit  lieisis  freim  the; 

Chie;agei  Me;re:antile;  Exe;hange;  ((;MF)  to 
aveiiel  petying  a  manid'ae;tnring  e;e).st  aelel- 
ein.  The;  hrie;f  a.sse;rte;el  that 
mamdae;turing  plants.  re;garelle;.ss  of  iieieil 
status,  wendel  neit  give;  u])  the; 
eippeirtimity  tei  maximize;  preifit  hv 
e;h<irging  a  e:e).st  aelel-em. 

The;  witne;.ss  cippe;iiring  ein  he;h:df  eif 
HP  Heieiel  te;stifie;el  as  he;ing  re;e;e;]itive;  tei 
the;  manufae:turing  exi.st  aelel-em  fe;ature;  eif 
Preijieisal  20  witheiut  eiffeiring  ;my  furthe;r 
ele;tail.s  eir  ju.stifie:atie)n. 

H’he;  witne;.s.s  appe;aring  em  he;half  eif 
IDFA  te;.stifie;el  in  eippositiem  tei  the; 
aeleiptiem  eif  Preiiieisal  20.  The;  witne;.ss 
elisagre;e;el  with  the;  a.s.si;rtiem  that  all 
m;mufae;ture;r.s  wendel  he;  aide;  tei 


ne;ge)ti€ite;  exist  iielel-ems  with  the;ir 
e:ustemie;r.s.  The;  witne;s.s  insistoel  that 
nianulae:ture;r.s  unsne:e:e;s.sful  in 
ne;ge)tiating  the;  e:e)st  aelel-em  wendel  endy 
he;  elide;  tei  re;e:e)n])  nianufae:tnring  i:e).st.s 
e;e|ual  tei  the;  ]ire)elue;t-])rie:e;  feirnuda's 
make;  idlowane:e;.s.  The;  witiie;.s.s  argne;el 
that  the;  e;xampli;.s  ed  snex:e;.s.sfnlly 
iielministe;re;el  .sure:hargi;s — the;  Milk  PEP 
e:hi;e:k-e)ff  a.sse;s.snie;nt  anel  the; 
Pe;nnsylvania  Milk  Marke;ting  Beiiirel 
e)ve;r-oreli;r  pre;mium.s — are;  misle;aeling 
he;e:au.se;  the;y  invedve;  re;gulate;el  e:harge;s 
that  pre)e:e;s.seir.s  are;  re;e]uire;el  tei  ]iay.  The; 
witne;.ss  was  eif  the;  eiiiiniem  that 
Fe;ele;r;dly  re;gidate;el  nianufae:ture;r.s 
wendel  he;  liarme;el  hv  the;  aeleiptiem  of 
manufae:turing  e;ost  aelel-ems  he;e:au.se; 
e:u.ste)nie;r.s  wendel  simply  seieik  a  loweir- 
e:e).st  preielue;!  freim  eitheir  manufae:ture;rs 
whei.se;  milk  is  neit  jiriexiel  hy  an  eirelor  eir 
wendel  imike;  speit  pnre:liase;.s  eif  preielueit 
freim  the;  CME. 

In  e:haracte;rizing  that  all  e;he;e;.se;.s  have; 
a  prie:e;  re;latiemship  in  the;  niarke;t.  the; 
IDEA  witne;.ss  .stremgly  elisagre;e;el  that  a 
exniinieielity  e:he;elelar  e:he;e;se; 
manufae'.ture;r  e;endel  ine;luele;  a  e:eist  aelel- 
em  in  its  sale;s  ])rie:e;.  Ae:ex)reling  to  the; 
witne;ss.  e;e).st  aelel-ems  e:hcmge;  the;  prie:e; 
re;latiemship  eif  exniimeielity  e:he;eleliir  tei 
eitheir  e;he;e;.se;  varie;tie;.s  in  the; 
marke;tidae:e;  anel  as  a  re;.sult. 
e:he;e;.se;make;rs  huving  pe)ede;el  milk 
wendel  he;  at  a  ex)ni]ie;titive;  elisaelvantage; 
tei  tlieise;  huying  ne)n-pe)e)le;el  milk.  IDEA 
re;ite;rate;el  tlie;ir  oppeisitiem  tei  the; 
aeleijitiein  ed  Preijieisal  20  in  the;ir  jiei.st- 
heiiiring  hrieif. 

The;  witne;s.s  aj)j)e;aring  em  he;half  ed 
L;ie:tali.s  fenniel  me;rit  with  the;  inte;nt  eif 
Preijiei.sal  20  hut  theiught  its  nuitlieiel  teiei 
exmijileix  anel  inijiraeitieial.  anel  theireifeire; 
eijijieiseiel  its  aeleijitiein.  Ae;e:eireling  to  the; 
witne;ss.  Laeitalis  e)j)e;rate;.s  six  che;e;.se; 
jdants  in  the;  lJnite;el  State;s.  The;  witne;s.s 
was  ed  the;  ojiiniem  that  Fe;de;rally 
re;gulate;el  manufae:ture;r.s  wendel  neit  he; 
aide  tei  e:em.si.stently  anel  siiexieissfidly 
neigeitiate;  a  higher  .sale;s  prie;e  with  their 
e:u.steime;rs  tei  comjieiisate  for  higher 
manufae:turing  eieists. 

In  their  jieist-hearing  hrief.  Agri-Mark 
e;t  al.  eijijieiseiel  aeleijitiein  eif  Preijieisal  20 
em  the;  grenmels  that  it  a.ssumes  jdants 
e:an  suex:e;ssfnlly  ne;ge)tiate; 
niannfae;turing  eieist  aelel-ems  tei  reicouji 
ine:re;a.se;el  niimnfae:turing  e:e).sts.  The;  hrief 
e;xj)re;.s.se;el  the;  ojiiniein  that  a 
manuf;ie:turing  e:e)st  aelel-em  .se;he;nie; 
wendel  endy  he;  .sue:e;e;.ssful  if  all  jdants. 
ine:lueling  unre;gnlate;el  jdants. 
simultane;eiu.sly  ine:re;a.se;el  jirieies  anel 
eilearly  laheleel  the;  e.ei.st  aelel-em  em  all 
invede:e;s  so  that  the;  aelel-em  wendel  neit 
he;  ine:lnele;el  in  the;  NASS  j)rie:e;  survev. 
The;  hrief  as.se;rte;el  that  unre;gulate;el 
manufae;turing  jilants  have;  no  inex;ntive; 
to  rejiort  a  manufae;turing  cost  aelel-em 
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becau.so  NASS  prices  do  not  inijiact 
their  raw  milk  costs  in  the  same  way  as 
plants  regulated  hy  Federal  orders.  The 
brief  also  stressed  that  if  j)lants  were 
unsuccessful  in  negotiating  a 
manufacturing  cost  add-on.  they  would 
likely  he  unable  to  obtain  cost  relief 
elsewhere. 

In  tluiir  ]K).st-hearing  brief.  DPNM  et 
al.  opposed  the  adoption  of  a 
manufacturing  cost  add-on  in  an 
attem])t  to  eliminate  the  circularity 
l)rohlem  inherent  to  the  NASS  survey 
(now  administered  by  AMS).  DPNM  et 
al.  was  of  the  opinion  that  IJSDA 
resources  should  instead  he 
concentrated  on  developing  a 
competitive  pay  price  to  replace  the 
product-|)rice  formulas. 

A  post-hearing  brief  filed  on  behalf  of 
C)-AT-KA  stated  that  while  Proi^osal  20 
may  warrant  further  consideration,  it 
should  not  he  adopted  in  this 
proceeding. 

Di.scussion  and  Findings 

I.  Anwnding  tha  Product  Price 
I'ornuilos 

This  proceeding  offered  a  wide  array 
of  pro])osals  aimed  at  changing  FMMO 
end-])roduct  ])ricing  formulas  u.sed  to 
establish  classiluxl  prices  in  all  orders. 
The  original  19  ])roj)osals  noticed  range 
from  tho.se  that  .seek  to  abandon  the 
current  product-price  formulas  used  to 
com])ute  minimum  Class  111  and  Class 
IV  prices  to  tho.se  that  seek  a  variety  of 
changes  to  the  product-])rice  formulas 
including  manufacturing  cost  factors 
(make  allowances),  yield  factors, 
technical  factors  and  the  authority  to 
.sejjarate  a  portion  of  manufactured 
product  sales  prices  from  what 
otherwise  is  used  to  establish 
suhsecpient  raw  milk  prices.  The 
diversity  of  ])roposals  considered 
indicates  a  lack  of  consensus  within  the 
dairy  industry  concerning  how  the 
F’ederal  order  ]n’ogram  should  set 
minimum  milk  prices  in  general  and 
more  specifically,  how  the  many 
featunjs  of  the  product-])rice  formulas 
should  he  altered. 

Witnes.ses  re|)resenting  Agri-Mark. 
NMPF,  Leprino,  Twin  County  and  IDFA 
provided  evidence  that  energy, 
transportation,  labor  and  packaging 
costs  for  manufacturing  processors  have 
increased  since  the  ado])tion  of  the 
March  2007  make  allowances.  As 
]K)inted  out  by  IDFA.  make  allowances 
account  for  manufacturing  costs  in  the 
Class  III  and  (’lass  IV  jjrice  formulas  hut 
do  not  change  as  those  costs  change, 
therefore,  increasing  make  allowances  is 
the  only  reasonable  way  that  tho.se 
inf:rea.sed  costs  can  he  recovered. 


The  ability  of  a  manufacturer  to  offset 
cost  increa.ses  is  limited  by  the  level  of 
make  allowances  in  the  Class  III  and 
('.lass  IV  price  formulas.  Manufacturing 
proces.sors  are  charged  the  FMMO 
minimum  price  for  ])roducer  milk  used 
to  ])roduce  (ila.ss  III  and  (Mass  IV 
products.  llowev(!r.  plant  manufacturing 
cost  increases  may  not  he  r(!covered 
hecau.se  (ilass  III  and  (ilass  IV  product- 
])rice  formulas  use  make  allowances  that 
are  fixed  regardle.ss  of  market  conditions 
and  change  only  by  regidatf)ry  action. 
Simply  put.  when  manufacturing  cost 
increases  result  in  higher  co.sts  than 
those  provided  for  in  the  formula  make 
allowance  factors,  the  value  of  milk 
used  to  make  those  j)roduc:ts  may  he 
over-valued. 

Product-price  formulas  are  relied 
upon  to  establish  the  minimum  class 
])rices  of  raw  j)roducer  milk  u,s(!d  to 
make  (dass  III  and  Cla.ss  IV  products, 
which  in  turn  estahli.sh  Cla.ss  I  and  Class 
II  prices.  The  j)n)duct-price  formulas 
use  market  prices  collected  hv  AMS  for 
cheddar  cheese,  (h  ade  AA  butter  and 
dry  whey  to  set  a  minimum  |)rice  for 
(dass  Ill  milk,  and  Nf'DM  and  Crade  AA 
butter  to  .s(!t  a  minimum  price  for  (]la.s.s 
IV  milk.  No  com])etitive  pay  price  .series 
currentlv  exi.sts  that  can  h(!  relied  upon 
to  establish  a  price  for  raw  milk 
nationally.  While  some  proponents  look 
to  the  ('MF.  the  futures  prices  of  the 
CMF  u.se  the  I’MMO  minimum  cla.ss 
])ric(;s  as  the  starting  points  for  Class  III 
and  Class  I\^  milk  futures  contracts. 

In  the  absence  of  a  com])etitive  pay 
price  series,  product-price  formulas 
ha.sed  on  cheese,  dry  whey,  NFDM  and 
butter  serve  as  the  only  j)ractical  basis 
that  the  value  of  raw  producer  milk 
usetl  in  their  jiroduction  can  he  derived. 
A  raw  milk  value  is,  in  part,  derived 
from  sales  price  data  collected  by  AMS 
from  manufacturers  who  ])roduce  and 
market  these  commodity  ])roducts.  The 
information  is  aggregated  weekly  and 
reported  in  the  AMS  Dairy  Product 
Sales  Repot.  The  (]lass  HI  and  Cla.ss  IV 
])roduct-])rice  formulas  use,  among 
other  factors,  the  whole.sale  market 
prices  of  the  manufactured  ])roducts 
from  whiidi  make  allowance  factors  are 
subtracted.  The  remaining  value,  when 
converted  to  a  milk  ecpiivalent  basis,  is 
the  value  of  raw  milk.  Accordiiiglv,  the 
accuracy  of  deriving  the  minimum  value 
of  raw  milk  is  dependent  on  the 
accuracy  of  the  commodity  .sale  prices 
reported  and,  in  large  part,  the  accuracy 
of  the  manufacturing  cost  factors,  or 
make  allowance  factors,  that  an;  used  in 
the  j)ricing  formulas. 

Tlie  Agri-Mark  |)ropo.sal,  Proj)o.sal  1, 
seeks  to  change  make  allowances  used 
in  the  Class  111  and  Cla.ss  IV  jiroduct 
formulas  hv  relying  on  manufacturing 


cost  data  contained  in  the  record  of  this 
|)roceeding  and  combining  such  data  for 
plants  outside  of  California  with  the 
mo.st  current  manufacturing  cost  data 
published  by  the  CDFA.  ’  The  two  .sets 
of  manufacturing  co.sts  for  chee.se, 
NFDM.  dry  whey  and  butter  would  he 
combined  on  a  weighted  average  basis 
in  a  manner  consistent  with  the 
development  of  tin;  current  make 
allowances  used  in  determining  (ilass  111 
and  (’.la.ss  IV  ])rices.  Other  proponents 
seek  to  u.se  the  most  recently  available 
publications  of  the  (iDFA.-*  This  method 
was  u.sed  in  earlier  rulemakings  to 
d(!velo])  the  make  allowances  used  in 
the  product-])rice  formulas.'’'’ 

()])ponent.s  of  increasing  make 
allowances  argue  a  numher  of  point.s — 
that  they  are  already  set  at  too  high  a 
level,  that  dairy  farmer  j)roduction  costs 
also  have  increased  significantly  due  to 
higher  energy  and  feed  co.sts,  that 
proces.sors  should  look  beyond  asking 
dairy  farmers  to  receive  less  for  their 
milk  by  charging  more  for  manufactured 
j)roducts,  and  that  make  allowance 
increases  should  he  made  oidy  when  all 
dairy  farmer  ])roduction  co.sts  are 
ca])tured  in  their  milk  pay  ])rice.  These 
are  not  valid  arguments  for  o])posing 
how  make  allowances  should  he 
determined  or  what  levels  make 
allowances  need  to  he  in  the  (3a.ss  III 
and  (dass  IV  product-price  formulas. 
The  record  evichnux;  demonstrates  that 
make  allowanc:e  levels  are  not  refhictive 
of  the  costs  manufacturers  incur  in 
processing  raw  milk  into  the  finished 
products  of  cdiee.se.  butter,  NFDM  and 
dry  whey. 

Additionally,  the  (’.lass  III  and  Cla.ss 
IV  ])roduc:t-price  formulas  establish 
derived  classified  prices  for  ])roducer 
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post  hi;arin^  hrieefs  for  the  he;iirin”  and  hi;iirin^ 
i:onlinniilions  originally  nolii:i;d  in  71  FK  .'>4,5. 
lannarv  .S.  2001).  iind  re;late;el  niale;rials  i;oni:i;rnin^ 
make;  allou’ani:e;s  <mil  ilairy  proehie:t  niannfai:lnrin» 
i:osts.  anel  pnl>lishe;el  for  the;  i:onvenie;ne:e  of  the 
pnhlie:  on  the;  ll.SDA.  .XM.S  Dairv  I’rof’rams  Weh  site; 
al  \\  \v\v.iinis.usd(i.fioy/d(dn'. 
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milk  that  are  used  nationally  in  all 
Federal  milk  orders.  Wluai  dairy  farmer 
production  costs  exceed  the  value  that 
jiroducts  are  sold  in  the  marketidace.  no 
source  of  nn  eniie  from  the  marketplace! 
is  available  to  cover  those  costs. 

In  the  aggregate,  the  costs  of 
producing  milk  are  reflected  in  the 
supply  and  demand  conditions  for  the 
dairy  proihicts.  When  the  supi)ly  of 
milk  is  insufficient  to  meet  the  demand 
for  (Mass  111  and  Class  IV  products,  the! 
prices  for  these  products  increase  as  do 
regulated  minimum  milk  prices  ])aid  to 
(lairv  farmers  hecau.se  the  milk  is  more 
valuable  ami  the  greater  value  is 


their  costs  and  face  no  regulated 
minimum  payment  obligation  in  the 
wav  that  regulated  handlers  must  pay 
dairy  farmers  for  milk. 

It  is  reasonable  to  conclude  that  the 
make  allowances  used  in  the  Class  111 
and  Class  IV  product-price  formulas 
sho\dd  he  updated  to  reflect  changes  in 
the  costs  manufacturers  iiuair  in 
producing  cheese,  butter,  drv  whey  and 
NFDM.  It  is  necessary  to  reflect  changes 
in  manufacturing  costs  so  that  with  tlie 
])revailing  market  prices  for 
manufactured  products,  minimum 
Federal  order  classified  prices  can  he 
.set.  In  the  record  of  this  ])roceeding.  the 
evidence  demon.strates  that  the 
manufacturing  costs  of  producing 
cheese,  dry  whey.  NFDM  and  butter 
have  increa.sed  sincf!  the 
imphuiientation  of  the  make  allowances 
that  wen!  adopted  on  an  interim  basis, 
effective  March  1.  2007.^ 

The  record  r(!v»!als  an  absence  of 
industrv  consensus  concerning  the 
method  that  make  allowances  should  h(! 
changed  which  in  turn  determines  the 
level  of  the  make  allowances  u.sed  in  the 
Cla.ss  III  and  Class  IV  i)roduct-])rice 
formulas.  The  differing  proposed  make 
allowance  levels  offered  during  this 
proc(!(!(ling  represent  thi!  changes  in 


oj)inions  concerning  which 
manufacturing  costs,  which 
manufacturing  cost  .surv(!y(s)  and  which 
other  factors  should  he  considered.  For 
exampl(!,  .some  propon(!nts  seeking 
higher  make  allowances  argued  that 
only  CPDMP  survey  data  and/or  KliC.S 
survey  data  volumes  should  he  relietl 
upon  as  they  are  most  reflective  of  costs 
borne  by  plants  that  pay  Federal  oixhn' 
pric(!s. 

Propo.sal  3,  ]!ropt)sed  by  DPNM.  was 
offered  in  opposition  to  increasing  make 
allowances  annually  through  a  D.SDA 
administered  manufacturing  cost 
survey,  as  contain(!d  in  Pro])o.sal  2 
offered  by  Agri-Mark.  DPNM  argiu!d  that 
because  the  CPDMP  2()().'i  survey 
re])n!sents  manufacturing  costs  of  plants 
not  located  in  California,  it  should  he 
relied  u])on  exclusively  in  determining 
new  make  allowances.  This  argument  is 
rejected.  Proponents  of  increasing  make 
allowances  have  clearly  demonstrated 
that  costs  of  ])roducing  Cla.ss  111  and 
Class  IV  ])roducts  have  increased. 
(Continuing  with  the  method  j)reviously 
r(!lied  u])on — relying  on  manufacturing 
cost  data  from  (CPDMP’s  cost  survey  and 
C.I31*"A  in  combination — has  provided 
effective  and  u.seahle  make  allowances 
in  the  jiricing  formulas. 

At  issue  in  this  ])roce(!ding,  in  part,  is 
whether  make  allowance  hwels  should 
he  increased  and  what  method  .should 
he  relied  upon  to  determine  those 
levels.  On  its  face,  the  DPNM  ])roposal 
to  r(!lv  onlv  on  the  (CPDMP  2(t0.'i  survey 
data  in  determining  make  allowances 
may  s(!em  reasonahh!  as  the  surv(!V 
excludes  (California  plants.  However,  the 
argument  does  not  consider  other 
im])ortant  factors  that  affect  the 
marketing  conditions  for  milk  and  dairy 
])roducts  re])resented  by  California's 
dairy  sector  and  its  im])act  on  the 
supjdy  and  demand  for  milk  and  dairy 
])roducts  nationally.  Cheese,  butter,  dry 
whey  and  NFDM  compete  in  a  national 
market  ])lace  and  as  such,  the  ])rices 


established  und(!r  the  Class  111  and  Cla.ss 
IV  product-price  formulas  need  to  he 
reflective  of  marketing  conditions  that 
directly  affect  the  determination  of  the 
minimum  value  of  raw  milk. 
Accordingly.  Propo.sal  3  is  not  adopted. 

Others  ])articipant.s  .support(!d  the  u.se 
of  (CDFA  data.  However,  (CDk'A  data 
r(!pr(!S(!nts  a  cost  survey  of  only 
(California  i)roc(!s.sing  jilants.  Federal 
order  (Cla.ss  111  and  (Class  IV  prices  must 
he  derived,  as  much  as  po.ssihh!,  from 
national  estimates  of  manufacturing  cost 
information.  AMS  survey  prices,  used  to 
(!stahlish  minimum  Federal  order  ])rice.s, 
include  (California  ])roce.ssing  jilants. 
Accordingly,  it  is  reasonable  to 
conclude  that  a])propriately  combining 
CDFA  co.st  data  with  cost  survey  data  of 
manufacturing  plants  not  located  in 
California  will  produce  a  measure  of 
national  manufacturing  costs.  This 
combination  removes  as  much  bias  as 
possible  in  manufacturing  costs 
measurements  that  may  otherwise  nxsult 
from  th(!  exclusive  use  of  one  set  of  co.st 
survey  data  over  another. 

While  many  hearing  participants 
support  the  general  method  of 
d(!termining  make  allowances  proi)o.s(!d 
to  he  ado])ted  in  this  decision,  tlu! 
record  nevertheless  reveals  a  lack  of 
indu.stry  c:onsensu.s  in  determining  the 
specific  factors  to  he  used  in  the  (Mass 
111  and  Class  IV  product-price  formulas. 
This  is  illustrated  by  the  information 
jire.sented  in  Table  1  below.  The  seven 
s(!ts  of  suggested  make  allowances 
represent  ])ropo.sals  from  four  different 
groujis  at  various  points  during  this 
proceeding.  The  Agri-Mark.  LOL  and 
DPNM  i)ropo.sals  w(!re  advanced  hv 
producer  grou])s  with  different  milk 
marketing  and  processing  interests. 
Regulated  processors,  including  some 
])roduc(!r  groups  who  are  also  regulated 
in  their  capacity  as  ]jroc(!.ssor.s,  an! 
represented  in  this  regard  by  the 
])ropo.sals  advanced  by  IDFA  and 
Leprino. 


caj)tured  in  the  pricing  formulas.  Dairy 
farmers  face  no  r(!gulatory  minimums  in 


Table  1— Proposed  Make  Allowances 


Proponents 

Cheese 

$/lb 

Butter 

$/lb 

NFDM 

$/lb 

Dry  whey 
$/lb 

Agri-Mark  et.  al.  (Brief  Pg  20-24) . 

0.2154 

0.1725 

0.1782 

0.2080 

IDFA  (Brief  pg  11)  . 

0.2154 

0.1725 

0.1782 

0.2080 

IDFA  (Brief  pg  12)  . 

0.2198 

0.1846 

0.1662 

0.1976 

Leprino  (Brief  pg  2) . 

0.2154 

0.1725 

0.1782 

0.2080 

DPNM  Proposal  . 

0.1638 

0.1108 

0.1410 

0.1500 

DPNM  Brief  (pg  1)  . 

0.1638 

0.1150 

0.1410 

0.1590 

DPNM  Brief  (pg  20)  . 

0.1638 

0.1108 

0.1410 

0.1498 

'll>id.  OHiciiil  niilict!  is  taken  of  72  KK  21)241.  fiilv 
2.  2(H)7. 
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The  range  of  jiroijosed  make 
allowances  pre.sentcui  in  Table  1  varies 
more  than  30  percent  between  the 
highest  and  lowest  proposed  make 
allowance  levels  for  cluurse  and  dry 
whey  and  about  25  ])ercent  for  NMIM. 
Similarlv,  the  range  from  highest  to 
lowest  proposed  make  allowances  for 
blitter  varies  by  more  than  60  percent. 

This  final  decision  continues  to  find 
that  it  is  a])j)ropriate  to  rely  on  the 
(iPDMP  2006  survey  of  manufacturing 
costs  in  e.stahlishing  the  methodology  of 
how  make  allowances  should  he 
determined.  Its  n.se  is  consi.stent  with 
the  methodology  relied  njion  in 
determining  the  jirevious  make 
allowance  levels  (effective  March  1, 

2007)  in  the  Class  111  and  Class  IV 
product-price  formnlas  that  utilized  the 
CPDMP  2005  survey.  The  CPDMP  2006 
survey  results  provide  a  new  estimation 
of  manufacturing  costs  for  plants  not 
located  in  California.  The  CPDMP  2006 
survey  results,  when  used  in 
conjunction  with  the  most  current 
survey  results  from  (iDFA,  im])rove  the 
estimation  of  manufacturing  costs  on  a 
national  basis  and  is  consi.stent  with  the 
methodology  relied  ipKin  in 
determining  the  previously  set  make 
allowances. 

The  CPDMP  200()  survey  is  essentially 
a  new  cost  survey.  'I’he  manufaiduring 
cost  data  presented  in  the  survey  is 
similar  to  CPDMP’s  earlier  cost  survey 
in  that  they  both  rely  on  cost 
information  provided  from 
manufacturing  plants  not  located  in 
California.  The  surveys  akso  are  similar 
in  that  they  collect  manufacturing  cost 
data  for  cheese,  butter.  NFDM  and  dry 
whey.  However,  there  are  differences 
with  the  most  important  one  being  the 
use  of  different  samjiles  of  plants. 

In  the  CPDMP  2005  survey.  16  chee.se 
plants  jirovided  cost  data  that  were 
incorporated  to  repre.sent  the  weighted 
average  costs  to  manufacture  cheese. 

The  2006  survey  rejiresents  data  from  11 
c;hee.se  plants,  8  of  which  were  among 
the  16  plants  that  participated  in  the 

2005  survey.  For  butter,  4  plants 
provided  cost  data  in  both  the  2006 
survey  and  the  2005  survey,  hut  the 
surveys  reju'esent  different  collections 
of  sampled  plants  with  different 
production  volumes.  In  addition,  the 
blitter  manufacturing  co.st  data  in  the 

2006  survey  differs  from  the  earlier 
survey  because  it  em])Ioyed  a  different 
method  for  allocating  co.sts  between 
blitter  and  NFDM  production  in  jilants 
that  jointly  manufacture  these  products. 
For  NFDM,  the  plants  sampled  and 
reported  in  the  2006  survey  included  7 
of  the  8  plants  sampled  as  part  of  the 
2005  survey. 


The  purpo.se  of  this  proceeding,  in 
part,  is  to  determine  if  make  allowances 
should  he  ujidated.  Cientral  to  this 
ipie.stion  is  determining  the  jiroper 
methodology  for  determining  new  make 
allowances  given  the  available  public 
data.  Pro])onents  of  Proiiosal  1  argued 
that  both  CDFA  and  (iPIlMF  data  were 
used  to  determine  the  2006  make 
allowances  and  that  they  should 
continue  to  he  u.sed  because  their 
combination  better  reflects  conditions  in 
the  national  marketplace.  This  decision 
continues  to  find  that  incorjiorating 
(iDFA  data  into  the  make  allowance 
comjnitations  is  justified  to  best  rellect 
the  national  market  where  dairy 
commodity  iiroducts  are  .sold.  AMS 
jirices  used  in  the  product-price 
formulas  incorporate  sales  from  across 
the  country,  including  (California. 
De.spite  comments  filed  by  DFNM  et  al. 
this  decision  finds  that  it  is  ajipropriate 
to  rely  on  cost  data  from  California 
(CDP’A  survey)  and  the  rest  of  the 
country  (CFDMP  survey).  It  is  also 
approjniate,  contrary  to  comments  from 
DPNM  et  al.  to  a.sse.ss  the  economic 
impact  of  the  changes  on  the  national 
market.  Conse(|uently,  the  record 
snp])orts  use  of  the  2006  CDFA  data  to 
determine  make  allowances. 

DFNM  et  al.  also  commented  that  the 
De])artment  failed  to  consider  producer 
feed  and  fuel  costs  as  mandated  by  the 
Food.  Conservation  and  Energy  Act  of 
2008  (2008  Farm  Bill,  (Bub.  L.  110- 
246)).  At  the  hearing,  official  notice  was 
taken  of  IJSDA  data  pertaining  to 
various  jiroducer  costs.  This 
information  is  part  of  the  hearing  record 
and  as  such,  was  considered  by  the 
Department  in  determining  whether 
make  allowances  .should  he  amended. 

Comments  regarding  the  tentative 
final  decision  from  Agri-Mark  et  al. 
request  that  make  allowances  he 
iqxlated  to  reflect  energy  exists  through 
)une  2008.  Their  comments  cite  the 
Bureau  of  Labor  Statistics  Broehuxir 
Briexi  Indexes  for  Indu.strial  Natural  Cas 
and  Industrial  Electric  Bower  that 
demonstrate  an  increase  in  these  energy 
priexis  through  June  2008.  Agri-Mark  et 
al.  a.s.sert  that  energy  priexis  woulel 
remain  high  through  2009.  IJjielating 
eneirgy  exists  weiulel  reisnlt  in  make 
alleiwanexis  that  may  give  an 
inajijireijiriate  weight  tei  one  exist  faedeir 
in  an  array  eif  exi.st  fae;tor.s  that  are; 
exinsielereel  in  eleitermining  make 
allowanexis.  This  wonlel  leie;k  in  an 
artifiexally  high  make  alleiwanex;  haseel 
seilely  ein  the  exists  eif  eleie:trie:ity  anel 
natural  gas.  Aexxirelingly,  the  reieiuest  by 
Agri-Mark’s  e:t  al.  is  elenieel.  The 
eleterminatiein  of  the  aeleipteel  make 
alleiwanceis  for  cheiese,  butter,  NFDM 
anel  elrv  whev  are  elisexisseel  lieilow.  The 


make  alleiwanexis  preiposeiel  tei  liei 
permanently  aeleipteel  represeait  natieinal 
manufae:turing  exist  averageis  feir  cheiese, 
butter.  Nk’DM  anel  elry  wheiy.  As  feinnel 
anel  eletermineel  in  preivions 
rulemakings  ein  this  i.ssne,  an  e.stimatiein 
eif  mannfae:turing  exists  feir  natieinal 
appliexition  reiejuireis  that  national 
preiehie:tiein  veilumeis  eif  these 
eximmeielities  he  exinsielereel  in 
eleitermining  the  level  eif  make 
alleiwanexis  tei  he  relieiel  upon  anel  u.seiel 
in  the  Cla.ss  111  anel  Class  IV  jireiehieit- 
priexi  formulas.  This  is  e:ritie:al  heiexiu.se 
Class  111  anel  Class  IV  jiriexis  are  the 
same  in  all  fuideral  milk  marketing 
eirelers. 

Butter  Make  Allowaneie 

The  butter  manufaeituring  e.ost  data 
presenteiel  in  the  ("BDMB  2006  survey 
reports  weighteel  aveirage  exists  liaseiel  ein 
a  .samjile  eif  feinr  plants.  These  elata  are 
eximhineel  with  thei  average  exist  elata 
freim  the  most  reexint  CiDFA  surveiy  anel 
aveirageel  eiver  the  2006  natieinal 
preiehie:tiein  volume  as  puhlisheiel  by 
NASS.  I’he  eximliination  of  the  weiighteel 
average!  exists  freim  the  CiBDMB  anel 
CDI’A  surveys  eiver  the  natieinal 
proelueitiein  veilnme  plus  a  markeiting 
exist  aeljustment  eif  SO. 001 5  yielels  a 
make  alleiwanexi  S0.1715  ]ier  pounel  for 
hutteir. 

NFDM  Make  Alleiwanexi 

The  NF’DM  manufaeituring  exist  elata 
presented  in  the  CBDMB  2006  surveiy 
reports  weighteel  aveiragei  exists  haseel  on 
a  sample  of  7  non-California  jilants. 
Theise  elata  arei  eximhineiel  with  the 
weiighteel  average  exists  rejieirteel  by 
CDFA  anel  aveirageel  over  the  200(i 
natieinal  NP’DM  preieluction  volume  as 
reiporteiel  by  NASS.  The  eximliinatiem  of 
the  weiighteel  average  exists  freim  the 
CBDMB  anel  CDFA  surveys  by  the 
national  preiehieition  volume  jilus  a 
marketing  exist  aelju.stinent  eif  SO. 0015 
yielels  a  make  alleiwanexi  SO.  1678  per 
lionnel  of  NFDM. 

Cheese  Make  Alleiwanexi 

The  eiheieise  manufacturing  exi.st  elata 
jirei.sented  in  the  CBDMB  2006  surveiy 
reijiorts  an  a\  eirage  exi.st  of  jireielueiing  a 
pounel  of  eiheiese  eif  SO. 1584  per  jiounel. 
This  is  significantly  heleiw  thei  exi.st  eif 
]ireielue:ing  a  pounel  eif  eiheieise  reijieirteel 
by  the  CBDMB  2005  surveiy.  The  exi.st 
eliffereinexi  was  eixplaineiel  liv  the 
inedusiein  eif  fewer  small  jilants  in  the 
2006  survey.  In  aelelition.  eiheiei.sei 
manufaeituring  exists  of  a  largeir  plant 
were  ineilueleiel  in  the  2006  surveiy  that 
eliel  not  partieiijiate  in  the  2005  surveiy. 
This  leel  to  2006  survey  results  that  are 
heavily  weighteel  teiwarels  largeir  volume 
Jilants. 
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The  record  reveals  that  eight  cheese 
plants  participated  in  both  the  2005  and 
2000  surveys  and  that  their  costs 
increased  an  average  ol  .S0.017  per 
|)onnd  ol  Cheese  hetwetai  the  two  survey 
years.  Tin;  (Cornell  r(;search(;r  who 
administered  both  surveys  conceded 
that  this  was  the  strongest  conclusion 
which  can  he  drawn  from  the  cheese 
manniactnring  data  of  the  two  surveys. 
Su|)porters  of  reiving  on  the  .SO. 01 7 
factor  to  comi)nte  a  new  make 
allowance  ])nrj)ort  that  this  nnmher  can 
simply  he  added  to  the  2005  {iPDMP 
plant  average  population  cost  of 
SO. 2028.  This  decision  fimls  that 
comhining  those  two  figures  to  com])ute 
a  new  cheese  make  allowance  is 
procednrally  incorrect.  While  a  cost 
increase  of  .SO. 01 7  is  significant  and  may 
h(!  factually  correct,  it  cannot  he  a  factor 
in  determining  a  new  makci  allowance 
unless  the  original  2005  average 
manniactnring  cost  of  the  eight  ])lants  is 
included  in  the  record.  Therefore,  use  of 
the  SO. 01 7  cost  increase  in  determining 
a  new  checise  mak(!  allowance  is  denied. 

While  the  .SO.Ol  7  cannot  he  n.sed  to 
determine  a  new  cheese  make 
allowance,  the  cost  comparison  between 
the  same  samples  of  ])lants  does  revcnil 
that  average  manufacturing  costs  have 
incniascul.  However,  comparing  the 
weighted  averagt;  cheese  costs  of  the 
two  (IPDMF  surveys  indicates  that 
|)rocessing  costs  have  actually  chu.lined 
.SO. 0054  per  pound.  This  decision  finds 
that  the  inconsistencies  between  the  two 
(iPDMP  surveys  call  into  question 
whether  liither  survey  is  repnisentative 
of  checise  manniactnring  costs. 
Accordingly,  for  the  jjnrpose  of 
determining  a  make  allowance  for 
cheese,  the  CiPDMP  2000  survey  results 
for  cheese  are  nqected. 

This  decision  finds  that  the  ('.Dr''A 
2000  snrv(;v  of  average  cheese 
manufacturing  costs  is  the  h(!.st  available 
information  repre.senting  the 
manniactnring  cost  of  producing  a 
pound  of  cheddar  cheese.  Accordingly, 
the  make  allowance  proposed  to  he 
|)(!rmanently  adoj)ted  for  cheddar 
cheese  is  .S0.2008  ])er  pound  including 
a  .SO. 001 5  per  j)ound  marketing  cost 
adjustment. 

Dry  Whey  Make  Allowance 

listimating  the  cost  of  manniactnring 
dry  whey  presents  a  problem  similar  to 
that  for  ch(!e.se.  Des|)ite  exceptions  to 
the  tentative  partial  final  decision  from 
Kraft,  (danhia  and  WCMA  that  CDFA 
whey  data  should  he  factored  into 
determining  a  dry  whey  make 
allowance,  this  decision  continues  to 
reject  relying  on  CDFA  data  in 
det(;rmining  the  dry  whey  make 
allowance.  The  CDFA  2000 


manufacturing  cost  survey  reveals  that 
CDFA  was  not  .satisfied  with  tin; 
precision  in  estimating  the  average;  cost 
])er  pound  for  whey  jerodnets. 
Accordingly,  it  is  nnrea.sonahle  to  rely 
on  information  that  may  not  hi; 
reflective  of  market  conditions. 

Ado])ting  an  artificially  high  make; 
;elle)w<me;e;  feer  elry  whe;y  weenie!  re;sidt  in 
the;  nnwin'rante;el  ele;e:re;ase;  e)f  ])re)elne:e;r 
re;ve;mie;.  Ae:e:e)relingly,  CDFA  dry  why 
manidae:tnring  exest  elatei  is  ne)t  re;lie;el 
npem  in  ele;te;rmining  the;  elry  whey  make; 
alle)wane:e;  in  the  |)re)eine:t-i)rie:e; 
feernudas. 

This  ele;e:ision  exmtinues  tee  rely  e)n  the; 
(iPDMP  2000  .snrve;y  e)f  the;  ave;rage 
manufae;tnring  exist  tei  jiroeliiex;  a  peiunel 
eif  elry  whey.  Relying  solely  em  the; 
(iPDMP  2000  survey  is  ielentiexd  tei  the; 
appreiach  u.seel  in  ele;te;rmining  the;  make; 
eilleiwanex;  feir  elry  whey  nse;el  in  the 
Clciss  111  jiriex;  feirmnla  e;ffe;e:tive;  Mare:h  1, 
2007.  The;  2000  snrve;y  value  eif  .$0.1070 
plus  a  marketing  exist  aeljnstment  of 
SO. 001 5  yielels  ;i  elry  whe;y  make; 
allowcince;  eif  .SO. 1001  per  peinnel. 

An  issue  was  raiseel  by  Twin  County 
in  its  brief  exine:e;rning  an  alle;ge;el 
elifferential  im]i;ie:t  ein  small  anel  large; 
lin.sine;s.se;.s  if  make;  alleiwanex;s  eir  ('.lass 

III  ;mel  IV  priex;  feirmulas  are;  inne;nele;el. 
Heiwe;ve;r,  the;  pnrpeise;  eif  the;  Chiss  111 
iinel  IV  priex;  formidas  :mei  make; 
alleiwimex;,s  is  tei  seit  inelivielnal 
minimum  edass  jirlexis  feir  the;  Fe;de;ral 
milk  eireie;r  jireigram  ein  ei  niitieimd  basis. 

Bntterlat  Yielel  F;ie:teir 

A  preipeisal,  ]inlilishe;el  in  the;  he;aring 
neitiex;  as  Preipeisal  0,  was  inedueleel  in  a 
]}ae:kage;  eif  jireipeisals  ;ielvanex;el  by 
DPNM  .seeking  tei  amenel  the;  preidue:t- 
]iriex;  formidas  tei  ineire  aexxirately 
exipture  the  n.se  of  meielern 
mannfae:turing  teedineileigy  and  its 
impaed  ein  milk  value.  A  portiein  of 
Preipeisal  (i  seeks  tei  amemel  the  liutterfat 
yie;lel  facteir  in  the;  hutte;rf!it  priex; 
formula  from  1.20  to  1.211  to  acexiunt 
feir  what  DPNM  <mel  eitheir  jiartiexpants 
in  this  preiexieeling  e:harae:te;rize;el  as  a 
mi.sappliexition  eif  farm-tei-plant 
shrinkiige;  when  the  Cila.ss  111  anel  Class 

IV  ]ireiehie;t-priex;  formnlas  were;  aelopteel 
in  Neiveanlier  7,  2002  (07  FR  (i7000),  iinel 
he;e:ame;  e;ffe;e:tive;  ein  April  1, 2005  (08  f'R 
7003).“ 

.Spe;e:ifie:ally.  DPNM  e;xplaine;el  thiit  the; 
lintte;rfiit  re;exive;ry  faedeir  of  1.20  nseel  in 
the;  liutterfat  jirieMiig  feirmnla  was  the; 
re;snlt  eif  the;  inexirre;e:t  apjiliexitiein  eif  the 
hntteirfat  shrinkage;  faedeir  eif  0.015 
jierexmt  em  a  per  peinnel  eif  liutterfat  basis 
nitlmr  than  on  a  pe;r  e:wt  liiisis.  As 

"eiliiciiil  luilici!  is  liikon  ol  1)7  I'K  1)7(1(11). 
piihlisliod  Novomhor  7.  2(1(12.  iind  (i8  I'R  7()():i. 
(dloctivi;  Ai)iil  1. 2(l(Kl. 


explained  hv  DPNM.  the;  shrinkage; 
fiiedeir  was,  heiwe;ve;r.  jiroperly  a]i]ilie;d  tei 
the;  liutterfat  aeljnstment  portiein  eif  the; 
]ir(ite;in  priex;  feirmnla.  ('.orre;e:tiein  eif  this 
mathematiexil  erreir  re;move;s  this 
inexinsiste;ne:v  he;twe;e;n  the;  liutterfat 
priedng  feirmnla  anel  the;  jireitein  jiriex; 
feirmnlii. 

This  eleedsiein  agre;e;s  with  DPNM  anel 
(ithe;rs  whei  siqiiieirt  exirre;e;tiein  eif  this 
eirror.  In  the;  2002  final  ele;e:isiein 
adeijiting  the;  liutterfat  yieild  eif  1.20, 
ll.SDA  exirreedly  exjilaiiuiel  that  when 
aexxinnting  feir  the;  farm-tei-jilant  hiss  eif 
milk,  the;re;  is  a  0.25  jieirexint  liutterfat 
hiss  jier  jionnel  eif  liutterfat,  jilns  an 
aelelitieinal  loss  eif  0.015  jieinnels  |ie;r  e:wt 
of  milk.  However,  whe;n  mathematiexdly 
aexxinnting  feir  the;  leiss  in  the;  jiriex; 
feirmnlas,  the;  aelelitieinal  0.015  jieiunel  of 
lei.ss  was  ajijilieel  on  a  jier  jieiund  eif 
hntteirfat  basis.  This  deexsion  correieds 
that  erreir  anel  jirojieiseis  tei  jieirmanently 
adeijit  a  liutterfat  yielel  eif  1.211. 

Ojijieineints  eif  amending  this  faedeir  elo 
not  elisjiute  that  the  1.20  lintteirfat  yielel 
faedeir  nseel  in  the;  jiriedng  feirmuhis  was 
in  error.  Rather,  ojijieisition  reists  on  the; 
jiremise;  that  manufae:tnring  jiroexisseirs 
are;  alreiaeiy  jiaying  toei  mne:h  feir  raw 
milk  anel  theiy  attriliute;  this  tei  the;  in- 
jilant  shrinkage;  eif  hntteirfat  theit  exmneit 
lie;  jireiexissed  into  a  finisheel  jireiehied. 
Fnrthermeire;,  aeleijiting  the;  1.211  faedeir 
weiulel  reisnlt.  all  either  fae.teirs 
unediangeel,  in  a  higher  minimum  jiriex; 
feir  raw  milk.  This  ele;e:isiein  rejeeds  suedi 
arguments.  The;  arguments  are;  ha.seei  ein 
an  unwanteiel  eintexime;  anel  neit  on  the; 
basis  eif  the;  preijier  ajijiliexitiein  of  this 
faedeir.  The;  other  features  of  Projieisal  0 
are;  not  jireijieiseel  to  he  aeleijiteel  anel 
thei.se;  features  are  eliscns.sed  lateir  in  this 
eleicisiein. 

Otheir  jireijieisals  exinsieleireel  in  this 
jiroexieeling  aelelreiss  the  threie  majeir 
eleiments  of  the;  jiroelued-jiriex; 
formnla.s — emel-jiroelued  jiriexis  nseel  in 
the;  feirmuhis,  mamifaedurecl  jiroehied 
yielel  factors  anel  either  intra-feirmula 
exist  faedeirs.  A  jireijieisal  (Projiosal  18) 
aelvanexiel  tei  ei.stahlish  an  alternative; 
ajijireiaedi  to  eledermining  jiriex;.s  eif  niw 
milk  by  atteiiujiting  to  elevelop  a 
exinijieditive  jiay  jiriex;  alsei  is 
e:einside;re;el. 

Preielned  Yielels  anel  liutterfat  Keexiverv 
Pe;rex;nt;ige; 

A  jiae;kage;  eif  jireijieisals,  aelvanexiel  hv 
DPNiM.  seiek  tei  amenel  the;  jireielned-jirieie 
feirmnlas  tei  exijitnre  the;  use  eif  meire 
meieleirn  manufaediiring  teedinology  anel 
its  inijiaed  ein  milk  value  (Preijieisals  6,  7, 
anel  8).  As  already  elisexisseel,  a  jiart  eif 
Preijiei.sal  0  .seeking  to  amemel  the 
liutterfat  yielel  faedeir  in  the;  hntteirfat 
jiriex;  feirmnla  from  1.20  to  1.211  is 
jireijieiseel  tei  he  jieirmanently  adojiteel. 
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Ilo\v(!V(!r,  Projjosal  8  also  .seeks  to 
increase  the  buttca  fat  nicoverv 
ptii’centage  in  the  protein  price  fonnnla 
Iroin  90  ])(!rcent  to  94  percent.  The 
argument  for  increasing  this  factor  is 
that  new  cheese  manufacturing 
technology  has  increased  the  amount  of 
hutterfat  that  inannfactnrers  can 
pot(!ntially  r(!cover  wluai  making 
ch(U!se.  A  94  pcacent  recovery  rate  also 
will  increase  the  blend  j)rice  ])aid  to 
producers  by  .$0.07  pea-  cwt. 

Opponents  to  increasing  the  hutterfat 
recovery  rate,  including  LOL,  NDA, 
Sornmto,  Le])rino.  MMFA,  and  H.  I’. 
Hood  j)re,sented  evidence  countering  the 
DPNM  claim  that  a  hutterfat  recoverv  in 
exce.ss  of ‘)()  percent  is  achieval)le 
industry-wide.  Many  manufacturer 
witnesses  testified  that  their  hutterfat 
n;covery  percentage  in  cheese  is.  on 
average.  90  jjercent. 

While  the  record  contains  evidence  of 
what  hutterfat  recoverv  rate  in  cheese 
production  is  jjossihle  through  the  use 
of  more  modern  manufacturing  methods 
and  technology,  the  ])reponderance  of 
evidence  reflects  that  many  cheese 
manufacturers  generally  achieve 
hutterfat  recoverv  near  90  |)ercent. 

13PNM  et  al.  failed  to  make  a  com])elling 
argument  for  an  increa.se  in  the  hutterfat 
recovery  rate  in  their  excejitions  to  the 
tentative  partial  final  decision.  While 
they  did  offer  .several  releixmces  to 
articles  ])nhli.shed  by  dairv  scientists 
providing  examjjles  of  cheese  yields 
with  higher  hutterfat  retention  rates, 
they  did  not  provide  examples  of 
mannfai:tnring  facilities  c.nrrently 
exjjeriencing  those  higher  rates. 
Furthermore,  the  use  of  advertisements 
claiming  that  a  specific  idieese  vat  will 
result  in  higher  hutterfat  retention  rates 
does  not  merit  the  conclusion  that  those 
rates  are,  on  average,  achieved.  It  is 
important  that  the  jjroduct-jjrice 
formidas  refletd  current  jdant 
conditions,  not  plant  conditions  that 
may  he  possible  hut  not  reflective  of 
general  industry  wide  conditions. 
Accordingly,  this  final  deci.sion 
continues  to  reject  adojtion  of  this 
feature  of  l^roposal  8. 

Proponents  also  commented  that 
plants  whose  hutterfat  recovery  rate  is 
grciaterthan  90  percent  are  not  paying 
for  all  of  the  j^rotein  used  to  make 
chee.se.  This  final  dcicision  rejects  that 
assertion.  All  of  the  protein  contained  in 
producer  milk,  rcigardless  of  if  its  end 
use  in  chemse  or  in  the  whey  strcxnn,  is 
priced  at  the  jirotein  juice.  The  jerotein 
juice  is  not  rculnced  to  reflect  a  lower 
value  for  the  jjrotein  in  the  wlu;y 
stream. 

A  scHiond  j)roj)osal  of  the  DPNM 
jcackage  of  j)roposal.s,  Projjosal  7,  seeks 
to  eliminate  the  farm-to-jjlant  shrink 


adjnstmcmt  factors  in  the  Class  111  and 
Class  IV  j)rodnct-juice  formulas.  The 
argument  by  j)roj)onent.s  is  that  modern 
measurement  and  milk-handling 
technicjncjs,  and  the  trend  of 
transj)orting  full  loads  of  milk  from 
single  jcroducers  iu!gate  the  ikumI  to 
retain  the  shrinkage  adjustment  factors. 
()j)j)onents  argue  that  in  manv 
marketing  arems,  milk  shij)ments  arc; 
commonly  asscanhled  from  mnltij)le 
farms  and  some  farm-to-j)lant  shrinkage 
is  inevitable. 

Rcicord  evidemee  .snj)j)ort.s  concluding 
that  farm-to-j)lant  shrinkage  rcanains  a 
rendity  for  mannfactnrcirs.  Nnmerons 
witnes.ses  testified  rcigarding  actual 
average  farm-to-j)lant  shrinkage 
exjjerienced  at  their  jclants:  LOL  (0.343 
jjercent):  MMPA  (0.3  jjercent):  Lejirino 
(0.2.8  Jjercent):  and  HP  Hood  (1..8 
Jjercent  including  in-jjlant  losses). 

\Vhile  DPNM  argued  at  the  hearing  and 
in  its  excejjtions  that  its  memhers’  farm- 
t(j-jjlant  shrinkage  is  well  helcjw  the  0.2.8 
Jjercent  (.(Jiitained  in  the  Cla.ss  Ill  and 
(ilass  IV  jjrodnct-jjrice  formulas,  ncj 
evidence  was  (jffered  for  examinalicju  as 
an  alternative  (jther  than  its  elimination. 
Fnrthermcjre,  while  jjixjjjtjiients  assert 
that  shijjjjing  full  tanker  Icjads  cjf  milk 
is  ccjinmon  in  the  .sjjiithwest  where  thev 
(jjjerate,  rectjrd  evidencj;  chjcs  mjt 
(huiHJii.strate  this  njality  in  the  re.st  (jf  the 
c(juntry. 

'I’his  final  decisicjii  ccjutimies  to  find 
that  the  Cla.ss  III  ajid  (ilass  IV  jjroducl- 
jji'ice  Ibrmnlas  should  reccjgnize  the  hjss 
(jf  milk  that  (jccurs  when  milk  is  moved 
frcjin  the  farm  t(j  a  receiving  jjlant. 

Record  evidence  demonstrates  that 
farm-to-jjlant  shrinkage  occurs,  lor 
examjjle,  frtjm  imjjrecise  stick  readings 
and  .samjjling  at  the  farm  (jr  fnjin 
jjixjduct  remaining  cju  tanker  walls  after 
emjjtying  the  load  at  the  jjlant.  In  most 
ca.ses,  producers  are  jjaid  ha.sed  on  farm 
weights  and  te.sts,  in  which  case  the 
handler  jjays  for  jjrodnct  that  is  not 
ultimately  received.  It  is  therefljre 
reasonable  when  determining 
c{jmjj(jnent  jjrices  charged  to  handlers 
t(j  make  an  adjustment  for  the  lost 
Jjrodnct.  The  0.2.8  jjercent  .shrinkage 
factor  contained  in  the  formulas  is  a 
reasonable  fact(jr  that  rejjresents  the  hj.ss 
(jf  jji'oducer  milk  when  shijjjjed  fnjin 
farm-t(j-jjlant.  Acccjrdingly,  Projjcjsal  7 
is  not  jjr(jjj(jsed  t(j  he  adcjjjted. 

A  third  jjixjjjcj.sal  of  the  DPNM 
jjackage  (jf  jjrojjcjsals,  Prcjjjosal  8.  seeks 
tfj  increa.se  the  mjiifat  solids  (NFS)  vield 
facttjr  in  tin;  Class  IV  jjnidnct  jjrice 
ibrimda  and  the  yield  factcjrs  for  jjrotein 
and  hutterfat  in  the  jjujtein  jjrice 
formula  comjjcjuents  (jf  the  Cla.ss  Ill 
jjixjdnct-jjrice  formula.  Pnjjjonenls 
c(jmjjuted  the  jjrcjjjcj.sed  ccjuversion 
factors  to  be  u.sed  in  the  protein  jjrice 


formula  by  assuming:  a)  that  the 
jjercentagi!  of  casein  in  true  jjujtein  is 
actually  83.2.8  jjercent  (resulting  in  a 
chee.se  yield  jjer  jjonnd  (jf  jjujtein  (jf 
1.40.8):  h)  the  hutterfat  recoverv  rate  in 
cheese  is  94  jjercent  (resulting  in  a 
chee.se  yield  jjer  jJonnd  (jf  hutterfat  (jf 
1.8.83):  and  c)  that  average  jjroducer 
te.sts  .should  he  used  in  the  jjrice 
fcjrmnlas  (resulting  in  a  fat  to  jjrotein 
ratio  of  1.214).  The  conversicjii  factor  for 
ccjinjjuting  the  ncjiifat  solids  slujuld  h(; 
1.02  based  (ju  actual  nonfat  drv  milk 
yield  jjer  jjjjimd  (jf  nonfat  .solids. 
Ojjjjonents  counter  that  the 
methodology  used  to  derive  the 
jji’ojjo.sed  yield  factjjrs  are  flawed  and 
that  no  actual  studies  were  (jffered  t(j 
.snjjjjort  their  conclusion  that  jjrodnct 
yields  are  higher  than  those  currently 
jjrcjvided  in  the  fljrnmlas.  This  final 
d(jcisi(jn  continues  to  find  no  record 
evidence  tcj  snjjjjort  amending  the  vield 
factors  as  jjrcjjjosed  in  Projjcjsal  8. 

Desjjite  comments  to  the  t(!ntative 
jjartiai  final  (hjcision  by  DPNM  (;t  al., 
njccjrd  evidence  dcjes  mjt  snjjjjtjrt 
making  changcjs  to  the  vield  factcjis  in 
the  jJHJtein  jjrice  formula.  Projjcjiients 
c(jntinne  to  argue  that  based  on 
jjnjducer  tests,  the  actual  jjercentage  of 
casein  in  true  jjnjtein  is  83.2.8  jj(;rcent. 
The  fljrmnlas  currently  assume  that  the 
Jjercentage  (jf  casein  in  true  jJUJtein  is 
82.2  jj(jrcent.  This  factcjr.  achjjjted  in 
2002  (87  FR  87928), ■'  was  hascul  (Jii 
evidence  jjnjvided  at  that  jjnjccunling  hv 
a  university  njsearcher  whose  studicjs 
deiiKjnstrated  a  ca.sein  in  true  jjixjtein 
rang(j  (jf  82.2  jjercent  t(J  82.4  jj(;rc(;nt. 

'I'he  record  (jf  this  jjrcjceeding  chjes  iKJt 
c(jntain  data  from  any  studies  that 
wcjuld  indicate  that  the  ca.sein  in  true 
jji'cjtein  Jjercentage  has  increased. 
Acccjrdinglv,  this  deci.sion  dcjes  mjt 
jjrtjjjose  increasing  the  jj(!rcentag(!  (jf 
ca.sein  in  true  protein  to  83.2.8. 

In  their  exceptions  DPNM  (4  al. 
reiterated  its  arguments  that  a  hutterfat 
recovery  rate  of  94  jjercent  shcjuld  be 
adojjted.  Its  adcjjjtion  would  result  in  an 
increa.se  in  the  chee.se  yield  per  jjcjund 
of  hutterfat  to  1.8.83.  This  final  (hjcision 
has  already  discussed  why  a  94  jjercent 
hutterfat  reccjvery  rate  is  mjt  jjnjjjcj.sed  to 
he  ad(jjjted.  (Icjnsetjmmtly,  the  hutterfat 
yield  factcjr  in  the  jjriJtein  hjrmulas  is 
mjt  amended. 

Prcjjjtjsal  8  :d.s(j  siujks  t(j  increase  the 
fat-t(j-jjr(jtein  raticj  in  the  jjixjtein 
fcjrmula  to  1.214.  Projjonents  claim  that 
the  increased  raticj  reflects  the  n.se  (jf 
average  jjrtjdncer  milk  tests  (jf  3.04 
Jjercent  true  jjrotcjin  and  3.89  jjercent 
hutterfat.  The  curnait  ratio  of  1.17  was 
comjjnt(;d  using  .standardized  milk  te.sts 


‘‘Olficial  nolic:e  is  taken  ol'(>7  KK  ()7!I2K. 
puljlislied  November  7.  2002. 
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of  2.001.1  percent  true  protein  and  .l-.l 
|)en:ent  l)ntterfat.  Record  evidence  does 
not  snj)port  using  average  producer  tests 
in  determining  yield  factors.  Proponents 
claim  that  other  yield  factors  were 
determined  using  average  producer 
tests.  This  statement  is  incornu.t.  Other 
yield  factors  in  the  product  ])rice 
formulas  t.ike  into  account  the  amount 
of  the  component  in  the  product;  there 
is  no  consideration  of  average  |)ro(hicer 
te.sts.  For  examj)le.  the  yield  factor  in 
the  hutterfat  jirice  formula  is  1.211.  This 
value  was  derived  from  the  ])ercentage 
of  hutterfat  in  butter,  and  was  later 
adjusted  for  farm-to-plant  shrinkage. 
Weighted  average  producer  tests  have 
no  hearing  on  this  yield  numhi!r.  This 
final  decision  continues  to  find  that 
increasing  the  fat-to-protein  ratio  to 
account  for  weighted  average  producer 
te.sts  is  not  justified. 

The  last  portion  of  Propo.sal  8  seeks  to 
increa.se  the  nonfat  solids  yield  factor 
from  .99  to  1.02.  DPNM  (9  al.  claims  that 
it  is  impossible  for  1  })ound  of  solids 
nonfat  to  yield  le.ss  than  one  |)onnd  of 
nonfat  dry  milk.  In  their  exceptions. 
DPNM  et  al.  claims  that  the  California 
milk  pricing  formulas  actually  use  a 
yield  factor  of  1 .02.  According  to  a 
D(!cemln;r  2007  C'.alifornia  Milk  Pricing 
Formulas  ]jnhlication  release  hv  CDFA, 
(California  price  formulas  utilize  a 
nonfat  solids  yield  factor  of  1."'  The  .99 
yield  factor  curnmtly  contaimal  in  the 
nonfat  solids  price  formula  was  adoptcui 
on  April  1. 2008  (08  FR  7008)."  This 
factor  was  reduced  from  1.02  to  account 
for  farm-to-|)lant  shrinkage.  IISDA 
continues  to  find  it  appropriate  to 
acknowledge  farm-to-plant  shrinkage  in 
the  product  price  formulas.  Therefore, 
the  nonfat  .solids  yield  factor  is 
unchanged. 

Value  of  Butterfat  in  Whey 

Two  proposals  advanced  by  IDFA  and 
Agri-Mark.  Proposals  9  and  10 
resjjectively.  seek  to  change  the  protein 
price  formula  feature  of  the  (Class  111 
prodnct-|)rice  fornuda  hv  reducing  the 
protein  price;  to  reflect  the  lower  market 
value  of  whey  cream.  Propo.sal  9  also 
seeks  to  further  lower  the  ])rotein  price 
to  r(;flect  the  reduced  recoverable 
volume  of  whey  cream  in  the  chee.se 
making  process.  (During  the  proceeding 
Agri-Mark  withdrew  its  support  of 
Propo.sal  10  in  snpj)C)rt  of  IDf’A’s 
Pro|)o.sal  9.)  The  argument  for  seeking 
tlu:.se  chang(;.s  is  that  that  the  volume  of 
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milkfat  contained  in  whey  cream  is 
currently  valued  al  the  (Crade  AA  hiilter 
price  hilt  can  only  he  sold  as  whev 
hotter  ((Crade  B  hotter)  or  for  other  uses 
with  values  below  the  (Cratie  AA  hiitler 
price.  Record  evidence  does  indiciite 
that  (Crade  B  is  often  marketed  to 
commercicil  food  service  estahlishments 
such  as  hiikeries  and  is  niiirketed  at  it 
discount  to  the  (Crade  AA  hotter  jirice. 
Some  hearing  pjirticip.mts  (NA|)  suspect 
that  the  volumes  of  whey  cream 
produced  and  the  extent  of  :i  .secondarv 
market  for  whey  hntler  are  relatively 
small.  Record  evidence  contains  very 
limited  data  regarding  jilant  stiles  of 
whey  cream  or  (Crade  B  hotter.  More 
im]K)rtantly.  there  is  no  known 
pulilically  available  data  for  F).S.  market 
ju  ices  and  volumes  of  whey  cream  or 
Grade  B  hotter  jiroduced  or  sold. 

Ojijionents  (Dairvlea  et  al.)  to  IDFA’s 
jirojiosal  acknowledge  that  while  whey 
cream  does  have  a  lower  value  than  that 
reflected  in  the  (Crade  AA  hotter  ju  ice, 
other  higlutr-vahie  u.ses  for  whey  cretnu 
exist  that  akso  are  not  recognized. 
()j)j)onents  argue  that  it  would  he 
inajiju’ojiriale  to  amend  the  hutterlat 
value  to  reflect  it  selected  measiin;  of 
whey  cream  value  while  not  considering 
whey  cream  value  in  other  (j)o.ssihly 
higher-Vcilue)  uses. 

After  considering  the  comments  and 
excej)tion.s  to  the  tentiitive  jjiirtial  final 
decision  for  reducing  the  jirotein  jtrice 
to  rellect  the  lower  market  value  of 
whey  cream,  this  decision  continues  to 
reject  this  jirojiosal.  Whey  cream  niiiy 
have  a  lower  market  value,  hut  without 
juihlicly  available  market  data  that 
jjrovides  whey  cream  volumes  and 
j)rii:e.s,  no  reasonable  and  objective 
means  is  available  to  determine  if  or 
how  whey  cream  is  distorting  the 
j)rotein  j)rice  formuhi  feature  contained 
in  the  Glass  111  jiroduct-price  formula. 
Suj)j)orter.s  of  Proj)osal  9  did  not  offer 
market  information  that  could  he  relied 
ujK)n  as  a  basis  for  changing  the  j)rotein 
ju  ice.  While  there  is  record  evidence 
from  .some  nicmufacturers  as  to  their 
individual  saleable  volumes  and  values 
of  whey  cream,  that  limited  data  does 
not  juovide  for  a  reasonahlv  comjdete 
a.sse.ssment  of  the  national  market  for 
whey  cream  and  its  various  comj)eting 
uses.  The  lack  of  verifiable  data 
concerning  whey  cream  and/or  its 
aj)jdical)ility  to  any  additional  costs  or 
value  loss  exjierienced  by  chee.se 
manufacturers  across  the  industrv  is 
unknown.  Accordingly,  Proj)o.sal.s  9  and 
10  are  not  jtrojiosed  to  he  adoj)ted. 

Barrel-Block  (iheese  Price  Sjjread 

Proj)o.sal  12  offered  by  IDFA  and 
.suj)j)orted  by  Lejjrino,  UFA.  NDA,  Agri- 
Mark,  and  others,  seeks  to  eliminate  the 


8-cent  addition  to  the  harrt;l  j)rice  in  tin; 
jirotein  juice  formula.  The  argument  for 
elimiiiiition  from  the  ju'otein  jirice 
formula  is  that  the  average  ju'ice 
difference  between  block  and  hitrrel 
cheese  was  8-cent.s  when  first 
incorjKuated  into  the  formula  hut  now 
there  is  virtuallv  no  difference  in  the 
jKickiiging  costs  of  blocks  <md  hcirrels. 
Proj)onents  akso  argue  that  even  if  there 
were  a  cost  difference,  that  difference 
would  have  been  caj)tured  in  the 
GPDMP  2000  survey  of  manufacturing 
costs.  Other  j)roj)onent.s  tidd  to  the 
argument  that  after  the  NASS  barrel 
cheese  jtrice  was  adjusted  from  89 
jiercent  to  88  jiercent  moi.sture  content 
in  januarv  2001.  the  jjrice  difference 
between  barrels  and  blocks  has  averaged 
.SO. 008  j)er  j)ound. 

The  record  contains  only  one  cheese 
manufacturer's  (Davisco)  .sj)ecific 
jxickaging  cost  data  for  a  single  j)lant 
located  in  Minnesota  that  ju'oduces 
chee.se  in  both  blocks  and  barrels.  That 
j)l;mt’s  average  j)ackaging  cost  for  block 
chee.se  wtis  $0.0012  j)er  j;ound  more 
than  for  barrels.  Another  cheese 
manufacturer  (Twin  ("ounty)  jiroducing 
chee.se  exclusively  in  hiirrels  in  Iowa 
was  unable  to  indicate  whether  it  was 
advcintageons  to  their  busine.ss  to 
.snj)j)ort  or  oj)j)o.se  iiny  change  in  the  8- 
cent  adjustment  advanc;ed  in  Projiosal 
12. 

This  final  decision  does  not  sujjjtort 
adojttion  of  Proj)o.sal  12.  The  iirgnment 
thiit  any  juickaging  cost  differences  thiit 
exist  between  bitrrel  and  block  cheese  is 
caj)tured  in  the  C.PDMP  200()  survey  is 
inadetjuately  .suj)j)orted.  The  record 
reveals  that  all  packaging  costs  rejtorted 
in  the  G.PDMP  2000  survey  were  for  40- 
j)ound  block  cheese  j)roduction.  If  a 
surveyed  jjlant  jjroduced  barrel  cheese, 
an  average  juickaging  cost  for  40-j)ound 
blocks  was  a.ssigned  to  the  j)lant. 

Additionally,  proponents  assert  that 
since  the  juice  difference  between 
blocks  and  barrels  is  almost  zero,  it  can 
be  concluded  that  that  any  jiackaging 
cost  difference  must  also  bo  netirly  zero. 
This  deci.sion  does  not  fiiifl  a  causal 
relationshijj  between  selling  jirices  and 
manufacturing  costs.  Even  though  the 
Jirice  sju'ead  between  blocks  and  barrels 
bas  narrowed  over  time  and  recentlv 
averaged  near  zero,  the  cost  diffentnee 
between  block  and  barrel  juickaging 
cannot  be  assumed  to  also  be  zero. 
Blocks  and  barrels  have  different  sujijily 
and  demand  functions,  (ioinjitiring 
average  ju  ices  over  a  jieriod  of  time 
does  not  therefore  automiiticallv  reflect 
cost  differences.  Since  barrel  cheese 
jirices  exceed  block  cheese  juices  at 
certain  times,  due  to  different  sujijily 
and  demand  curves,  average  juices  will 
not  in  and  of  themselves  indicate  cost 
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differences.  VVliile  the  record  contains 
|)ackaging  cost  information  for  a  single 
])lant  tliat  suggests  similar  packaging 
costs  of  barrel  and  block  cheese,  such 
(!vidence  is  insufficient  to  c;onclnde  that 
this  is  representative  across  Federal 
order  maiudactnring  plants  or  sboidd  be 
the  basis  for  adopting  the  propo.sal. 
Accordingly.  Proposal  12  is  denied. 

The  proj)osal  by  DFA  and  NDA. 
Propo.sal  13.  seeks  to  eliminate  the 
cbeesi!  barrel  price  from  the  protein 
price  formula  feature  of  the  (Hass  111 
producl-])rice  formula  but  no  te.stimony 
was  given  in  sn])porl  of  this  ])ro])osal.  In 
addition  to  NDA  projionent  snpj)ort 
during  the  bearing  and  DF"A  ojjjjosition 
to  the  adoption  of  the  proposal  in  their 
post-bearing  brief,  significant 
opposition  from  others  was  given. 
()l)ponents  argue  that  because  barrel 
cheese  represents  roughly  half  of  the 
NASS  ])rice  survey  cheese  volume  (now 
captured  in  the  AMS  survey),  removing 
the  barrel  price  from  the  protein  ])rice 
formula  would  greatly  reduce  the  total 
AMS  survey  volume  tluireby  making  the 
])rice  survey  less  representative  of  the 
cbeddar  cheese  market. 

This  final  decision  continues  to  find 
that  retaining  the  cheese  barrel  ])rice  in 
the  ])rotein  price  formula  is  neces.sarv  to 
(insure  that  tb(i  protein  price  is 
re])resentalive  of  the  national  cbecise 
market.  The  Class  111  product-])rice 
formula  needs  to  be  Uiasonablv 
representative  of  the  markcil  for  cbees(! 
that  determines  the  value  of  milk. 

R(!cord  evidenc(i  rtiveals  that  barrel 
jM'oduction  in  the  AMS  survey  is  often 
in  excess  of  ,50  percent  of  the  total 
cbee.se  volume  survoived.  Eliminating 
the  barrel  ])rice  from  the  protein  price 
formula  would  significantly  and 
iKiedlessly  reduce  the  volume  of  cbecise 
used  in  the  ('lass  111  jiroduct  price 
formula  which  could  lead  to  ])rotein 
prices  that  are  not  as  r(!])resentative  of 
the  national  cheese  market. 

Accordingly,  Propo.sal  13  is  not 
jirojjo.sed  to  be  adoptcid. 

Product  Price  .Series 

Propo.sal  14.  advanced  bv  Agri-Mark. 
s(;eks  to  change  the  jjrice  data  used  in 
the  Class  111  and  protein  price  formula 
by  combining  the  NA.S.S  price  survcw 
data  for  cbeddar  cb(;e.se  (now  the  AM.S 
price  survey  data  for  cbeddar  cheese) 
with  the  weeklv  average  CMf]  cheese 
pric(;.s  as  a  method  that  rcisults  in  a 
superior  benchmark  ]3rice  for  cbee.se. 
The  argument  rests  on  the  a.ssertion  that 
the  2-week  timing  difference,  or  lag. 
Indween  the  CME  ])rice  and  the  AMS 
j)rice  snrv(;y  for  cluwst!  fails  to  capture 
cbangcis  in  market  pric(«  in  the  current 
value  of  cbecise  and  the  near-actual 
(da.ss  111  value.  The  ])roponent  also 


argues  that  adoption  of  this  mnv  price 
series  would  reduce  price  volatility  and 
provide  more  up-to-date  mark(4 
information  than  that  provided  by  the 
AM.S  price  survey.  In  other  words,  more 
current  market  information  would  be 
transmitted  tbrongb  minimum  Class  III 
pric(!.s  and  provide  more  accurate 
pricing  signals  to  ])roce.ssors  and 
producers. 

()p|)on(!nts  to  adoption  of  Agri-Mark’s 
Proposal  14,  including  IDFA  and  its 
nKMubers,  colbulively  argue  that 
combining  the  CME  ])rice  with  the  AM.S 
price  would  nuluce  the  u.sefnlne.ss  of 
currently  available  risk  management 
tools.  Tbe.se  tools  include  the  u.se  of 
futures  contracts  and  the  n.se  of  forward 
contracts.  Oppontmts  also  note  that  (1) 
the  CME  is  a  spot  mark(4  re])re.senting 
oidy  about  4.1  ])(ircent  of  all  cbeddar 
cheese  traded  and  is  not  representative 
of  cheese  being  more  commonly 
produced  and  marketed  on  a  longer- 
term  contract  basis.  (2)  it  adds  a  clegree 
of  comjdexity  to  a  pricing-formula 
which  is  already  too  compbjx  without 
any  discernible  benefit  and  (3)  its 
adoption  would  tend  to  bias  price 
(’((porting  to  the  market  conditions  of  the 
Chicago  ar(!a.  All  comments  to  tin; 
tentative  partial  final  decision  regarding 
Pro|)(),sal  14  .sn])p()rt(!(l  U.SDA’s  denial  of 
the  j)r()])()sal. 

It  is  (’((asonable  to  ex])ect  that  adding 
a  degree  of  complexity  may  tend  to 
nxince  trans])arency  and  les.s(;n  the 
umbirstanding  of  the  Class  III  and  Cla.ss 
IV  ])ro(luct-])rice  formulas.  Otluir  than 
a.ssertions  by  the  proponent,  the  record 
lacks  evid(;nce  that  combining  (iME 
])ric(;.s  with  AM.S  snrv(;y  ju  ices  woidd 
imjjrove  jjrice  di.scovery  or  market 
information  or  would  offer  sujuirior 
transmission  of  (iconomic  signals 
through  the  minimum  (]la.ss  III  [(rice. 

In  addition,  rnbunaking  action  on 
mandatory  ju'oduct  juice  reporting 
overtakes  the  need  to  consider  adoj(tion 
of  a  new  j(ric(;  s(U'ie.s  that  combines  CME 
iu’ic(!.s  with  AMS  survey  juices. 
lmj)r()ved  mandatory  juice  rejjorting 
that  ju’ovides  for  the  auditing  of  j)ric(;.s 
rejjorted  to  AM.S  makes  the  accuracy, 
but  not  the  timing,  of  ju  ice  data  l(;s.s  of 
an  issue  than  envisioned  throughout 
this  j)r()(:(!eding.  Accordingly,  Froj)()sal 
14  is  not  ju’ojujsed  to  b(!  a(loj)te(l. 

A  j)r()j)().sal  advanced  by  DI’NM. 
Pr()j)()sal  1.5,  .seeking  to  rejdace  the  AM.S 
ju  ice  .series  for  cluiese  with  the  CiME 
juice  has  similarities  to  that  of  Projjosal 
14.  It  .seeks  to  eliminate  the  2-w(!ek  lag 
b(!tween  ('ME  ju  ices  and  AM.S  ju  ice 
rej)orting.  DPNM  has  argued  throughout 
this  ndemaking  juoceeding  that  the  use 
of  CME  ju  ices  in  the  ju  ice  fornuda  for 
cluiese  would  juovide  ju’oducers, 
mark(!ter.s  and  mannfactnr(;r.s  of  cbeddar 


cluKi.se  with  more  timely  and 
tran.sj)arent  j)rices  as  the  CME 
rej)re.sent.s  actual  current  cbe(ise  j)ric(?.s. 

In  oj)j)().siti()n  to  the  adojjtion  of 
Proj)()sal  1.5.  the  ojjjuuients,  including 
IDEA,  NDA.  Agri-Mark  and  DF'A,  as  in 
tb(;ir  ()j)j)o.siti()n  to  the  a(loj)tion  of 
Proi)().sal  14,  argue  that  (1)  The  CME  is 
too  thin  a  market  to  be  relied  ujjon  for 
use  in  the  ('.lass  III  jiroduct-ju  ice 
forimda.  (2)  the  (^ME  reju’(;.sent.s  only 
about  4.1  jjercent  of  all  cluxldar  cbe(!.se 
traded,  (3)  its  ((xclnsive  u.se  would  tend 
to  bias  and  limit  the  price  rejjorting  for 
cluui.se  to  the  market  conditions  of  the 
(diicago  market,  and  (4)  being  a  sjjot 
mark(;t  for  cheese,  the  CME  ignor(;,s 
other  sales  agnuunents  and  marketing 
arrangements  that  account  for  more  than 
9.5  jjercent  of  the  cheese  marketed  and 
largely  cajjtured  in  the  AM.S  juice 
snrv(?y. 

This  final  (bjcision  (xuitinnes  to  find 
that  cheese  jirices  n.sed  in  ju'0(lnct-j)rice 
formulas  sboidd  reflect  broad  markets 
and  not  rely  exclusively  on  a  smaller 
subset  of  cheese  j)ric(;s  and  sjiot 
marketing  conditions  as  rejiresented  by 
the  (]ME.  The  record  akso  makes  chxir 
that  more  indnstrv  confidence  is  jilaced 
in  AM.S  juice  .surv(!vs  than  in  sjiot 
market  i)ric(;.s  for  cbe(!.se.  Accordinglv. 
Proj)(),sal  1.5  is  not  adojited. 

Other  Solids  Price 

Projiosal  l(j,  a(lvanc(!(l  bv  NA).  s(!ek.s 
to  eliminate  tbe  other  solids  ju'ic(!  and 
exjumd  tbe  juotein  jirice  formulas  to 
include  tbe  vidue  of  dry  whey  Ixicau.se, 
according  to  NA).  tbe  value  of  wluw  li(!s 
in  its  ju'otein  content.  Tbe  ju'ojuuient 
asserts  that  tbe  other  solids  jjrice 
form  (da  does  not  connect  tbe  mark(!t 
value  of  whey  solids  to  bow  ju'oducers 
are  paid  for  whey.  Therefore,  tbe 
ju’ojjoiumt  advocates  that  tbe  value  of 
dry  whey  in  the  ju  ice  formidas  b(; 
determiiKKl  on  tbe  basis  of  its  jirotein 
content  which  will  make  tbe  other 
solids  jjrice  formula  no  longer 
necessary. 

IDFA  and  otlujr  ojijionents  argue  that 
it  woidd  be  inajijjrojuiate  to  value  dry 
whey  on  a  comjument  (jirotein)  that  has 
no  measurable  effect  on  tbe  jirodnct 
yield.  Excejit  for  comments  filed  by  tbe 
jirojionent,  comments  filed  by  both 
jiroducer  and  mannfactnrer  gronjis  in 
resjKuise  to  tbe  tentative  jiartial  final 
decision  exjiressed  ojijiosilion  to  tbe 
adojition  of  Projiosal  lb. 

This  decision  continues  to  find  that 
Projio.sal  lb  would  add  no  additional 
value  arising  from  juotein  to  tbe 
marketwide  jiool.  It  woidd  simjily  shift 
tbe  money  attributed  to  other  nonfat 
solids  into  tbe  jirotein  jirice  formula  and 
add  a  level  of  comjdexity  to  the  jirodnct 
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jn  ice  formulas  that  would  yield  iio 
measurable  benefit. 

Record  evidence  |•egarding  Proposal 
1(>  do(;s  not  support  eliminating  the 
other  nonfat  solids  prices  and  shifting 
the  valiu!  of  dry  wluw  into  the  protein 
price  formula.  Other  solids  in  milk  are 
composed  |)rimarilv  of  lactose,  whey 
protein,  ash  and  other  non-protein 
.solids.  Numerous  compoinmt  markets, 
such  as  lacto.s(!  and  dry  wluiy.  were 
iwaluattul  during  Ftuleral  order  ndorm 
to  determine  an  appropriate  market  to 
base  the  other  .solids  price.  It  was 
determined  that  because  no  reliable 
lacto.se  market  exi.sted.  the  dry  whey 
market  was  the  next  best  alternative.  At 
this  time,  there  is  still  no  reliable  market 
for  lacto.se  on  which  the  other  solids 
price  could  he  based.  Therefore,  this 
final  decision  finds  that  dry  whey, 
despite  the  oj)inion  of  NA).  remains  the 
most  relevant  market  on  which  to  ha.se 
the  other  .solids  jirice.  Accordingly. 
I’ropo.sal  Hi  is  not  adopted. 

(;omj)(;titive  Price  Series 

Propo.sal  18.  advanciKl  by  the  Maine 
Dairv  Industry  A.ssociation  (MDIA). 
seeks  to  determine  Class  III  and  Cla.ss  IV 
prices  with  a  competitive  pay  price 
series  rather  than  the  current  ])rodnct- 
pric(;  formulas.  The  propo.sal  seeks  a 
return  to  a  coinp(!titive  ])ay  price  used 
by  the  FMMO  program  jjrior  to  2()(K). 

The  proponent  argues  that  ado])tion  of 
the  proposed  coin])etitive  pay  j)rice 
.Slides  would  eliminate  the  neiid  for 
establishing  make  allowances  that, 
when  increa.sed.  reduce  prices  received 
by  dairv  farmers. 

A  comiMititive  pay  price  series 
previously  existed  for  nearly  40  years 
and  jjrovided  the  foundation  for  all 
classified  prices  .set  in  the  system  of 
milk  marketing  orders.  A  comj)etitive 
pay  price  series  would  negate  the  need 
to  directly  i:onsider  manufacturing  costs 
and  other  factors  such  as  product  yields 
and  their  relationshi])  in  deriving  the 
value  of  raw  milk. 

However,  there  are  many  details  that 
need  resolution  before  the  FMMO 
program  could  return  to  using  a 
coiu])etitive  pay  jirice  series.  For 
example,  the  propo.sed  method  is  ha.sed 
on  geographic  areas  (zones)  wherein 
strong  com|)etition  for  raw  milk 
juevails.  A  competitive  pay  price  would 
l)e  derived  hv  averaging  prices  from  all 
the  competitive  price  zones.  As 
conceded  by  the  proponent,  these  areas 
would  most  likely  be  snrromuled  by 
Federal  milk  marketing  ariias  where 
luiniimnu  classified  prices  j)revail.  Milk 
juices  within  the  coin])(!titive  jirice 
zones  would  therefore  be  inlluenced  hv 
milk  jjriced  under  adjoining  Federal 
orders.  Other  considerations,  including 


an  accounting  of  various  forms  of  in- 
kind  |)ayments  to  |)roducers.  akso  need 
to  he  addressed.  Ignoring  consideration 
of  such  |)ayments  would  allow  jilants  to 
incriia.se  (decrease)  their  hauling  charges 
as  a  way  of  reducing  (increasing)  thi; 
actual  |)ay  |)ric(;  to  dairy  farmers. 

Theridbre.  this  final  decision  finds 
that  lh'0|)osal  18  cannot  be  iiujilemential 
as  |)ro])o.sed  and  is  hiMiiin  denied 

B.  Tcnuindlion  of  d  Portion  oft  ho 
Procoading 

Fro|)osal  2.  offered  by  Agri-Mark. 
|)roj)o.sed  to  amend  the  C'.la.ss  111  and 
(dass  IV  jiroduct  fornudas  to  annually 
ujjilate  the  manufacturing  allowances 
using  an  annual  inaiuifacturing  cost 
survey  ofchee.se.  whey  j)owder.  butter 
and  non-fat  dry  milk  jilants.  The 
|)ro|K)sal  would  give  authority  for 
selecting  the  sam|)le  and  conducting  the 
survey  to  the  market  admini.strators.  The 
manufacturing  cost  data  would  then  be 
used  to  n])date  manufacturing 
allowances  to  jue.scribed  levels.  On 
brief,  Agri-Mark  withdrew  the 
automatic-u|)dating  j)ortion  of  the 
])ro|)osal. 

The  record  of  hearing  ridlects  a 
mixture  of  .su|)])ort  and  o|)|)osition  to 
this  i)ro|)osal.  This  wide  variance  in 
industry  resj)on.se  clearly  demonstrates 
a  lack  of  unity  and  ])olicv  diriiction. 
0])])osition  to  Frojio.sal  2  tisiuled  to  stem 
ju'imarily  from  the  iiujilementation  of  an 
automatic  adjuster  to  manufacturing 
allowances,  which  was  subseijnently 
withdrawn  by  Agri-Mark.  However, 
ainong.st  sujijjorters  there  was  a  clear 
lack  of  consensus  as  to  how  and  by 
whom  the  survey  should  be 
imjjlemented,  what  regions  should 
comjjrise  the  survey  saiu])le,  and 
sjjecifics  as  to  how  the  survey  data  were 
to  be  used.  The  only  clear  as.sertion 
made  by  the  record  was  that  some 
|)artici])ant.s  su|)|3orted  establishing  a 
manufacturing  cost  survey. 

Pro])o.sal  1 7,  advanced  i)y  NMFF, 
would  have  amended  the  Cdass  III  and 
Cla.ss  IV  ])roduct  jjrice  formulas  to 
incorjjorate  a  monthlv  energy  co.st 
adjustment  ha.sed  on  monthly  changes 
in  the  jiroducer  jirice  indices  for 
industrial  natural  gas  and  idectricitv  as 
|)ublished  by  the  Hnreau  of  Labor 
Statistics.  Fro])onent.s  argued  that  the 
im])lementation  of  an  energy  jirice 
adjuster  would  u])date  make  allowances 
in  resjionse  to  iluctuating  energy  ju  ices. 
As  mentioned  earlier,  this  j)roj)o,sal  was 
broadly  .suj)j)orted  hv  jiroducia’ 
organizations,  many  of  which 
manufacture  NFHM  and  dry  whey. 
The.se  two  jiroducts,  in  j)articular. 
reijuire  the  use  of  energy-consuining 
driers  in  their  j)roduction  juoces.ses. 


()j)j)onents  to  Frojiosal  17  were 
oyerwhelmingly  manufacturers  of  dairy 
j)roducts.  They  argued  that  the 
inclusion  of  an  energy  cost  adjustiir  in 
the  make  allowance  would  conij)licate 
the  milk  j)ricing  system  and  reduce  the 
effect iyiiuess  of  certain  risk  inanagemimt 
tools. 

Proj)osal  20.  adv’anced  by  Dairylea. 
would  amend  the  (ilass  III  and  (ilass  IV 
jiroduct  j)rice  formulas  by  establishing 
cost-of-j)roductiou  add-ons  that 
manufacturers  could  include  in  the 
.selling  jirice  of  their  j)roducts.  but 
which  would  not  be  included  as  jiart  of 
the  NASS  (now  AMS)  dairy  jnoduct 
jiricii  suryey.  Proj)oni;nts  noted  that 
incaea.ses  in  wholesale  j)rices  on  dairy 
ju’oducts  are  cajjtured  by  jiroduct  j)rice 
suryeys  and  subseijnently  drive  uji  the 
costs  of  raw  milk,  through  higher  Class 
111  and  Cla.ss  IV  juices.  The  j)roj)o.sed 
mechanism,  they  argued,  would  break 
the  existing  juice  circularity,  allowing 
j)ri)cessors  to  increase  wholesale  j)rices 
without  affecting  injmt  co.sts. 

{)j)j)onents,  many  of  whom  are  dairy 
j)rocessors.  argued  that  it  would  be 
difficult  to  negotiate  cost  add-ons  with 
wholesalers.  Those  handlers  unable  to 
successfully  negotiate  a  higher  co.st  add¬ 
on  would  be  limited  to  the  cost 
allowance  included  in  the 
manufacturing  allowance.  Similarly, 
handlers  oj)erating  outside  of  the 
Federal  order  system  could  j)otentially 
gain  market  share  over  regulated 
comj)etitors.  Additioually,  oj)j)onents 
noted,  the  iinj)lementation  of  a  cost  add¬ 
on  would  further  comj)licate  the 
existing  j)rice  discoyery  mechanism 
used  by  the  Federal  order  system. 

In  the  time  following  the 
imj)lementation  of  the  interim  final  rule 
(73  FR44(il7),  the  Dej)artment  received 
a  request,  which  has  been  made  jjart  of 
the  Official  Record,  from  the  Cheater 
Northeast  Milk  Marketing  Agency 
(CJNEMMA)  to  finalize  those  j)rojK).sals 
from  this  j)roceeding  imjdemented  on 
an  interim  basis  and  terminate  the 
remainder  (Proj)osals  2.  17  and  20). 
C^NEMMA  is  a  marketing  agency  in 
common  coinj)rised  of:  Agri-Mark.  Inc.; 
Dairy  Farmers  of  America.  Inc.;  Dariylea 
(]ooj)eratiye,  Inc.;  Dairy  Marketing 
.Services.  LLCh  Land  O'Lakes,  Inc.; 
Maryland  and  Virginia  Milk  Producers 
(mojjerative  Association.  Inc.;  St. 

Albans  Ooojjerative  (heamery,  Inc.;  and 
Hjistate  Niagara  Ooojieratiye.  Inc. 
(INEMMA  members  market  in  excess  of 
t)4  j)ercent  of  all  milk  in  the  Northeast 
milk  marketing  area.  The  jietitioners 
argue  that  certain  market  conditions 
have  changed  in  the  time  since  the 
hearing  and  certain  data  reflected  in  the 
record  of  hearing  in  regards  to  Projio.sals 
2.  17  and  20  are  no  longer  valid. 
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Ollier  pn)]K)sal.s  jiroposed  to  be 
permanent ly  adopted  liy  tins  decision 
have  already  been  iinpleinented  on  an 
interim  basis.  This  decision  continues  to 
.sn|iport  their  adoption,  and  in  e.ssence 
the  status  (|uo. 

While  evidence  regarding  Propo.sals  2, 
17  and  20  was  collected  during  the 
hearing,  the  Ilepartment  has  never 
issued  a  decision  on  their  merits.  The 
hearing  was  initially  held  in  2007.  The 
hearing  record  reilects  marketing 
conditions  at  that  time.  Marketing 
conditions  since  the  2007  hearing  have 
changed.  Accordingly,  given  these 
circumstances,  it  is  reasonable  to 
terminate  the  ])roceeding  in  regards  to 
Proposals  2,  17  and  20  in  their  entirety. 

In  view  of  the  foregoing,  it  is  hereby 
determined  that  the  ]n'oceeding  with 
resjiecl  to  Proposals  2,  17  and  20  should 
he  and  are  hereby  terminated. 

Rulings  on  Motions 

A  motion  for  official  notice  of  a 
publication  and  a  final  decision  '  *  hv 
the  CDFA  was  submitted  by  Agri-Mark 
et  al.  joined  by  'fwin  County  Dairy,  Inc., 
(Twin  (ionntv)  and  siijijiorted  hv  IDFA. 
This  decision  takes  official  notice  of 
these  publications. 

In  their  comments  to  the  tentative 
jiartial  final  decision.  Agri-Mark  el  al. 
and  'fwin  (knmty  also  filed  a  motion  for 
official  notice  of  s])ecific  energy  pric:e 
.statistics  and  j)rojeclions  of  the  U.S. 
Department  of  Labor  and  the  U.S. 
Department  of  Fnergv.  'I'liis  motion  was 
su])ported  hv  IDFA.  The  motion 
advocated  use  of  this  data  for  a  one-time 
energy  cost  adjustment  to  the 
manufacturing  allowances  adojjted  in 
the  final  decision.  Previous  puldications 
of  the.se  statistics  were  officially  noticed 
during  the  hearing.  'I’liis  final  decision 
takes  official  notice  of  these 
publications  through  March  2009. 

A  motion  and  sujiplemental 
information  in  supjiort  of  the  motion 
seeking  a  continuance  of  the  hearing  for 
the  limited  jnirpose  of  offering 
additional  (lata  and  analysis  in 
advancing  Pro])osal  18  were  submitted 
by  MDIA.  A  counter  motion  opposed  to 
MDlA’s  motion  was  made  by  IDFA. 
Offering  new  data  and  analysis  by 
continuing  or  re-opening  the  hearing  for 
the  limited  purjiose  of  reconsidering 
Projiosal  18  would  put  all  other  hearing 
|)artici pants  advancing  or  ojiiiosing 


Cnlilorniii  llopnrlinonl  ot  I’Odd  and  ,\>iric:ulluro: 
.Summarv  ot  \Voi>>lit(!d  Av(!iaj>(!  Manidacluring 
(aisis.  liiillor.  Noidal  llrv  Milk.  Clnuldai'  CIkjoso. 
and  Illy  Whnv  I’owdor.  Koloasod  .Snptoinlinr  IS, 
2007. 

' ' (lalitornia  Dt^partinont  of  food  and  Agricultun!: 
tonal  Kosidt.s  for  (lass  4a  and  4l)  I’ricing  Formula 
Itoaring  of  OcIoIkm'  10.  2007.  ixdoa.siul  Novomhor  20. 
2007. 


proposals  during  the  proceeding  at  a 
disadvantage,  'fins  proceeding  lasted  for 
3  weeks  over  a  8  month  period  from 
February  2007  through  (nly  2007.  It  also 
was  preceded  by  an  information  session 
in  December  2000.  The  tentative  final 
decision  found  that  sufficient  time  was 
made  available  to  all  known  parties  to 
develop  and  present  noticed  pro|)osals 
and  the  motion  was  denied. 

l'ixce])tions  to  the  tentative  jiartial 
final  decision  filed  by  MDIA  recpiested 
that  IISDA  reconsider  their  original 
motion  for  a  continuance  of  the  hearing. 
MDIA  argued  that  because  a  decision 
has  yet  to  he  issued  on  three  other 
noticed  propo.sals,  the  hearing — in 
regard  to  those  jiroposals — remains 
open.  Therefore,  concluded  MDIA. 
USDA  has  the  latitude  to  grant  MDlA's 
motion  fora  continuance  on  Proposal 
18.  MDIA  also  stated  that  in  denying  its 
fir.st  motion,  USDA  did  not  give  proper 
weight  to  the  sujiport  for  the  basic 
concejit  of  Proposal  18  (a  competitive 
pay  juice  series)  expres.sed  in  numerous 
])ost-hearing  briefs  that  were  submitted 
by  various  hearing  juirticijiants. 

MDIA  also  took  exception  with  the 
tentative  partial  final  decision’s 
characterization  that  the  MDlA’s 
witness  conceded  problems  with  the 
pro])osed  competitive  pay  juice  .series. 
MDIA  wrote  that  Projiosal  18  was 
designed  to  he  a  beginning  framework 
for  a  functioning  comjietitive  jiay  juice 
series  that  would  he  snjierior  to  end- 
ju'oducl  juicing  formulas.  MDIA  argued 
that  it  intended  to  use  the  hearing 
jirocess  as  a  method  for  determining 
concerns  with  the  jirojiosal  and  then 
recommend  to  the  Dejiartment  a 
jirocedure  for  further  develojunent  of 
the  jirojio.sal. 

MDlA's  motion  for  a  continuance 
continues  to  he  denied.  Though  a 
continuation  might  allow  for  further 
development  of  Projiosal  18  with  USDA 
and  industry  jiarticijiants,  there  is  a 
necessity  to  jiroceed  with  finalizing  the 
rulemaking  on  the  Class  111  and  Class  IV 
juice  formulas.  While  MDlA’s  motion  is 
denied,  this  does  not  jirevent  future 
consideration  of  a  comjietitive  jiav  ju  ice 
sy.stem. 

Rulings  on  Proposed  Findings  and 
(Conclusions 

Briefs  and  jirojio.sed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  jiarties.  These  briefs, 
jirojiosed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  'To  the 
extent  that  the  sugge.sted  findings  and 
conclusions  filed  by  interested  jiarties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 


retjuests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
rea.sons  jireviously  stated  in  this 
decision. 

(Jeneral  Findings 

The  findings  and  determinations 
hereinafter  set  forth  sujijilement  tho.se 
that  were  made  when  the  Northeast  and 
other  marketing  orders  were  first  issued 
and  when  they  were  amended.  The 
jirevious  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
excejit  where  they  may  conllict  with 
tho.se  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  herehv 
jirojio.sed  to  he  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  jiolicy  of  the 
Act: 

(h)  'The  jiarity  ju  ices  of  milk  as 
determined  jiursuant  to  .section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
jirice  of  feeds,  available  sujijilies  of 
feeds,  and  other  economic  conditions 
which  affect  market  sujijily  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  jirices  sjiecified  in  the 
tentative  marketing  agreements  and  the 
orders,  as  hereby  jirojio.sed  to  he 
amended,  are  such  jirices  as  will  reflect 
the  afore.said  factors,  insure  a  sufficient 
(juantity  of  jiure  and  whole.some  milk, 
and  he  in  the  jiuhlic  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  herehv 
jirojio.sed  to  he  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as.  and  will  he  ajijilicahle  only 
to  jiersons  in  the  resjiective  clas.ses  of 
industrial  and  commercial  activity 
sjiecified  in.  marketing  agreements  ujion 
which  a  hearing  has  been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
excejitions  receix'ed  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatorv  jirovisions  of  this  decision 
are  at  variance  with  any  of  the 
excejitions.  such  excejitions  are  hereby 
overruled  for  the  reasons  jireviously 
.stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  jiarl 
hereof  is  one  document:  A  Marketing 
Agreement  regulating  the  handling  of 
milk.  The  order  amending  the  order 
regidating  the  handling  of  milk  in  the 
Northeast  and  other  marketing  areas  was 
ajijiroved  by  jiroducers  and  jiuhlished 
in  the  Federal  Register  on  Jidy  31. 2008 
(73  FR  44017),  as  an  Interim  Final  Rule. 
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Both  of  the.se  documents  liav(5  been 
decided  upon  as  the  detailed  and 
approjiriate  means  of  effectuating  the 
foregoing  c:onclusions. 

It  is  hereby  ordered  that  this  entire 
final  decision  and  the  Markc'ting 
Agre(*ment  annexed  hereto  he  published 
in  the  Federal  Register. 

Keienmdiim  Order  To  Determine 
Producer  Approval;  Determination  of 
Representative  Period;  and  Designation 
of  Referendum  Agent 

It  is  henihv  directiul  that  referenda  he 
conducted  ami  com))leted  on  or  before 
the  3()th  day  from  the  date  this  decision 
is  ])uhlished  in  the  Federal  Register,  in 
accordance  with  the  procedure  for  the 
conduct  of  referenda  (7  (^FR  900. 300- 
31  1 ).  to  determine  whether  the  i.ssuance 
of  the  orders  as  amended  and  as  hereby 
j)roposed  to  he  amended,  regulating  the 
handling  of  milk  in  the  Ujiper  Midwest. 
Mideast,  and  Northeast  mark(;ting  areas 
is  ajjproved  or  favored  by  producers,  as 
defined  under  the  terms  of  the  orders  (as 
amended  and  as  hereby  })ropo.sed  to  he 
amended),  who  during  such 
repnxsentative  jjeriod  were  engaged  in 
the;  production  of  milk  for  sale  within 
the  afor(!said  marketing  areas. 

The  rej)resentativ(!  period  for  the 
conduct  of  such  nderimda  is  hereby 
determined  tt)  lx;  May  2012. 

The  agents  ol  the  S(!cretarv  to  c;onduct 
such  referenda  are  hereby  designated  to 
1)(!  the  respective  market  administrators 
of  the  aforesaid  orders. 

Determination  of  Producer  Approval 
and  Representative  Period  for  All  Other 
Orders 

May  2012  is  hereby  d(!termined  to  he 
the  r(!j)r(!.sentatiye  period  for  the 
purpo.se  of  a.scertaining  whether  the 
issuance  of  the  orders,  as  amended  and 
hereby  proposed  to  be  amendeil, 
regulating  the  handling  of  milk  in  the 
Appalachian.  Florida.  .Southeast. 
Qiutral.  Pacific  Northwest.  Arizona,  and 
.Southwest  areas  is  approved  or  favored 
by  producers,  as  (hdined  under  the 
t(;rm.s  of  (!ach  of  these  orders  as 
amended  and  as  henjbv  proposed  to  be 
amended,  who  during  such 
r(!pr(!sentative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  aforesaid  marketing  areas. 

l.ist  of  Subjects  in  7  CFR  Part  1  ()()() 

Milk  mark(!ting  orders. 


Order  Amending  the  Orders  Regulating 
the  Handling  of  Milk  in  the  Northeast 
and  Other  Marketing  Areas 

This  order  shall  not  become  effective! 
until  the  nHiuiniinents  of  7  CIFR  section 
t)()().14  of  the  rules  of  practice  and 
proc(!dure  governing  prtMxuidings  te) 
formulate  marketing  agreem{!nts  and 
marketing  orders  have  Ixien  met. 

Findings  and  Determinations 

The  findings  and  d(!terminations 
hereinafter  .s(!t  forth  sn])])lement  those 
that  were  made  when  the  orders  were 
fir.st  issued  and  wlum  they  were 
amended.  The  j)revious  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conllict  with  those  s(!t  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreements  and  to  the  orders  regulating 
the  handling  of  milk  in  the  Northeast 
and  other  marketing  anias.  The  hearing 
was  held  imrsuant  to  the  jjrovisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  l‘)37,  as  amended  (7  IJ..S.C.  601- 
674).  and  the  a])plical)le  rules  of 
practice  and  prociulun!  (7  Cf  R  part  900). 

Upon  the  basis  of  th(!  evidence 
introduced  at  such  luiaring  and  th(! 
nicord  thereof,  it  is  found  that: 

(1 )  The  .said  orders  as  hereby 
ainemUul.  and  all  of  the  t(!rms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  |)olicv  of  the  Act: 

(2)  Tiu:  parity  prices  of  milk,  as 
determiuetl  ijursuant  to  .section  2  of  tlie 
Act,  are  not  niasonahle  in  vi(!W  of  tlu! 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demajid 
for  milk  in  the  aforesaid  marketing  area. 
The  minimum  ])rices  specified  in  the 
order  as  hereby  amended  an!  such 
pric(!S  as  will  reflec:t  the  aforesaid 
factors,  insure  a  sufficient  (juantitv  of 
pure  and  whol(!Some  milk,  and  be  in  the 
j)ublic  interest;  and 

(3)  Th(!  said  ord(!rs  as  luirehy 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  is  ap])lical)le 
only  to  persons  in  the  re.sj)ective  cla.sses 
of  industrial  or  commercial  activity 
specified  in,  a  mark(!ting  agreement 
upon  which  a  hearing  has  been  held. 

Order  Relative  to  Handling 

It  is  thnivforn  ordnred,  that  on  and 
after  the  effective  date  her(!of,  the 


handling  of  milk  in  the  Northeast  and 
other  marketing  areas  shall  h(!  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  order,  as 
am(!nd(!d.  and  as  hereby  amemhul,  as 
follows: 

The  provisions  of  the  order  amending 
the  order  contained  in  tlu!  int(!rim 
amendment  of  the  order  issu(!d  by  the 
Administrator.  Agric:ultural  Marketing 
.Servic(!.  on  )uly  2.'i,  2()()8.  and  j)ul)lished 
in  the  Federal  Register  on  July  31, 2008 
(73  FR  44617).  are  adoj)ted  without 
change!  and  shall  he  and  are  the  terms 
and  i)rovisions  of  this  order. 

INote:  The  following  will  not  ap])ear 
in  the  Uode  of  Federal  Regulations.! 

Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  Uertain  Marketing 
Areas 

Th(!  parties  hereto,  in  order  to 
effectuate!  the  ele!e:lare!el  ])e)lie;y  e)f  the  Ae:t, 
anel  in  ae:e;e)relane:e  with  the  riihis  of 
prae;tie:e  anel  pre)e:eeture  e!ffe!e:tive 
the!reunele!r  (7  CFR  part  900),  elesire  to 
elite!!'  intei  this  marketing  agreement  anel 
ele)  hereby  agreu!  that  the  preivisiems 
re!fe!rre!el  to  in  ])aragraph  I  hereuif,  as 
augme!nt(!el  by  the  jireivisieins  s]K!e:ifi(!el 
in  ])aragraph  II  heneeif,  shall  he  anel  are! 
the  preivisiems  eif  this  marketing 
agre!e!me!nt  as  if  .set  out  in  full  heirein. 

I.  'I’lie  finelings  anel  ele^erminatiems, 

oreler  relative  tei  hanelling,  anel  the 
jireivisieins  eif  ^  tei  all 

ine:lusive!,  eif  the!  eireler  re!gulating  the 
hanelling  eif  milk  in  the 

marketing  area  (7  CFR  part  ); 

anel 

II.  The  folleiwing  preivisiems: 

§  Ree;eird  of  milk  hanelleel 

anel  autheirization  to  e:e)rree:t 
type)graphie:al  errors. 

(a)  Reie;orel  of  milk  hanelleel.  The 
unelersigneel  e:e!rtifies  that  he/she 
hanelleiei  eluring  the  month  of 

hunelreelweight  of  milk  e;overe!el  by  this 
marketing  agre!e!ment. 

(h)  Autheirization  to  e:eirree:t 
typeigraphie:al  erreirs.  The  uneleirsigneel 
hereiliv  autheirizes  the  I)e!]iuty 
Aelministrateir,  eir  Ae:ting  Deputy 
Aelministrateir,  Dairy  Freigrams, 
Agrie;ultural  Marketing  .Se!rvie:e,  to 
e:eirre!e:t  ;my  typeigraphie:al  errors  whie:h 
may  have  been  maele  in  this  markeiling 
agreiememt. 
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Elfoctivo  date.  Tliis  markoting 
agreement  shall  become  effective  upon 
the  execution  of  a  counterpart  liereof  by 
the  Department  in  accordance  with 
S(;ction  n()().14(a)  of  tin;  aforesaid  rules 
of  ])ractice  and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  ac:ting  under  tin:  ])rovisions  of 
the  Ac;t,  for  the  purpo.ses  and  subject  to 


the  limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their 
resi)ective  hands  and  seals. 

Signature 
Bv  (Name) 

(Title) 

(Addre.ss) 

(Seal) 


Attest 

t)al(!d:  l'’(!l)riuiry  1. 2013. 
tliivicl  R.  Shipman, 

Administrator.  Agricnitiind  Morkntint’ 
Sor\'i(:(i. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[EPA-HQ-OAR-201 2-0546;  FRL-9678-8] 

RIN  2060-AR43 

Regulation  of  Fuels  and  Fuel 
Additives:  2013  Renewable  Fuel 
Standards 

agency:  EnvironiiKintal  Protection 
Agenc:y  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  Under  section  211(o)  of  tlie 
C'.lean  Air  Act,  the  Environmental 
Protection  Agency  is  retjuired  to  set  the 
rene\val)le  fuel  standards  each 
November  for  the  following  year.  In 
general  the  standards  are  designed  to 
ensun;  that  the  applicable  volum(?s  of 
renewable  fuel  specified  in  the  statute 
are  u.sed.  However,  the  statute  specifies 
that  EPA  is  to  jjioject  the  volume  of 
cellulosic  biofuel  ])roduction  for  the 
upcoming  year  and  mu.st  base  the 
cellulosic  biofuel  standard  on  that 
])rojected  volume  if  it  is  le.ss  than  the 
a])plicable  volume  set  forth  in  the  Act. 
EPA  is  today  proposing  a  ])rojected 
cellulosic  biofuel  voliniK;  for  2013  that 
is  below  the  applicable  volume 
sptjcified  in  the  Act.  EPA  is  j)roposing 
that  the  a|)plicable  volimms  of  advanced 
biofuel  and  total  renewable  fuel  woidd 
remain  at  the  .statutory  levels  for  2013. 
Finally,  today’s  action  also  propo.ses 
annual  i)ercentage  standards  for 
c:ellnlosic  biofuel,  biomas.s-ba.sed  diesel, 
advanced  biofuel,  and  renewable  fuels 
that  would  ap])ly  to  all  gasoline  and 
die.sel  j)roduced  or  imported  in  vear 
2013. 

DATES:  (Comments  must  be  received  on 
or  before  March  25,  2013.  A  recpiest  for 
a  public  hearing  mu.st  be  received  by 
February  14,  2013. 

ADDRESSES:  Submit  voiir  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
()AR-201 2-0548,  by  one  of  the 
following  methods: 

•  ivn’n'.regn/o//on.s’.»ov;  Follow  the 
on-line  instructions  for  submitting 
comments. 


•  Email:  a-and-v-dockat@apa.gov. 

•  Mail:  Air  and  Radiation  Docket  and 
Information  Uenter,  Environmental 
Protection  Agenc;y,  Mailcode:  2822'!’, 
1200  Pennsylvania  Ave.  NVV., 
Washington,  DC  20480. 

•  Hand  Dalivarv:  l']PA  Dock(!t  Center. 
EPA  West  Ihnlding,  Room  33.34,  1301 
Constitution  Ave.  NW..  Washington.  DC 
20480.  Such  deliveries  an;  only 
acc;e])ted  during  the  Docket's  normal 
hours  of  operation,  and  special 
arrangements  should  be  uuule  for 
deliveries  of  boxed  information. 

Instructions:  Direct  vour  comments  to 
Docket  ID  No.  EPA-HQ-OAR-201 2- 
0548.  EPA’s  policy  i.s  that  all  comments 
received  will  be  included  in  the  ])ublic 
docket  without  change  and  may  be 
made  available  online  at 
WWW. ragidations.gov,  including  any 
j)er.sonal  information  jjrovided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Busine.ss 
Information  (CI31)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  b(!  CHI  or  otherwise 
])rot(!cted  through  www.ragalations.gov 
or  email.  The  www.rt;gnlations.gov  Web 
site  is  an  “anonymous  access”  .system, 
whic;h  means  EPA  will  not  know  vour 
identity  or  contact  information  unless 
von  provide  it  in  tlu;  bodv  of  vour 
c:omment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  www.ragnlations.gov  your  email 
address  will  be  automatically  ca])tured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  von 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  vour  comment  due  to 
tec:hnical  difficulties  and  c:annot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  shoidd  avoid  the  use  of 
special  characters,  any  form  of 
encry])tion,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA's  public  docket  visit  the  EPA 


Docket  Center  homepage  at  http:// 
www.apa.gov/apahoina/dockats.htin. 

For  additional  instructions  on 
submitting  comments,  go  to  Section  l.H 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

Dockat:  All  documents  in  the  docket 
are  li.sted  in  the  www.ragnlations.gov 
index.  Although  listed  in  the  index, 

SOUK!  information  is  not  publicly 
available,  e.g.,  CHI  or  other  information 
whose  disclosure  is  restrictiul  bv  statute. 
Certain  other  material,  such  as 
coj)yrigbted  material,  will  be  publiclv 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.ragnlations.gov  or  in  hard  copv  at 
the  Air  and  Radiation  Docket  and 
Information  Center.  EPA/DC,  EPA  West, 
Room  3334,  1301  Constitution  Ave. 

NW.,  Wa.shington.  DC.  The  Public 
Reading  Room  is  oj)en  from  8:30  a.m.  to 
4:30  j).m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  588-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  588- 
1742. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
MacAllister.  Office  of  Transportation 
and  Air  Quality,  Assessment  and 
Standards  Division.  Environmental 
Protection  Agency.  2000  Traverwood 
Drive.  Ann  Arbor,  MI  48105:  Tele))hone 
number:  734-214-4131:  Fax  number: 
734-214-4818:  Email  address: 
inaccdlistar. jnlia@apa.gov,  or  the  jniblic 
information  line  for  the  Office  of 
Transportation  and  Air  Quality; 
telephone  numher  (734)  214-4333; 
Email  addre.ss  OTAQ@apa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Doas  this  action  apply  to  nia? 

Entities  potentially  affected  by  this 
proposed  rule  are  those  involved  with 
the  ])roduction,  di.stribution,  and  .sale  of 
transportation  fuels,  including  ga.soline 
and  (liesel  fuel  or  renewable  fuels  such 
as  ethanol  and  hiodie.sel.  Potentially 
regulated  categories  inc:lude: 


Category 

NAICS  1  codes 

SIC  2  codes 

Examples  of  potentially  regulated  entities 

Industry  . 

324110 

2911 

Petroleum  Refineries. 

Industry  . 

325193 

2869 

Ethyl  alcohol  manufacturing. 

Industry  . 

325199 

2869 

Other  basic  organic  chemical  manufacturing. 

Industry  . 

424690 

5169 

Chemical  and  allied  products  merchant  wholesalers. 

Industry  . 

424710 

5171 

Petroleum  bulk  stations  and  terminals. 

Industry  . 

424720 

5172 

Petroleum  and  petroleum  products  merchant  wholesalers. 

Industry  . 

454319 

5989 

Other  fuel  dealers. 

’  North  American  Industry  Classification  System  (NAICS). 
2  Standard  Industrial  Classification  (SIC)  system  code. 
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This  lahle  is  not  intended  to  he 
exhaustive,  hut  rather  jirovides  a  guide 
for  readers  regarding  entities  likely  to  lx; 
regulated  hv  this  i)roposed  action.  This 
tai)le  lists  the  types  of  entities  that  EPA 
is  now  aware  could  potentially  hi; 
regulated  hy  this  proj)osed  action.  Other 
tvpes  of  entities  not  listed  in  the  table 
could  also  he  regulated.  To  determine 
whether  your  activities  would  he 
regulated  hy  this  pro])osed  action,  yon 
slioidd  carefidly  examine  the 
applicability  criteria  in  40  CFR  part  80. 

If  you  have  any  (piestions  regarding  the 
ai)j)licahility  of  this  proposed  action  to 
a  particidar  entity,  consult  the  person 
listed  in  the  preceding  .section. 

B.  What  should  I  consider  as  I  pwparo 
my  comments  for  EPA? 

1.  Submitting  (331 

Do  not  submit  confidential  business 
information  ((331)  to  EPA  through 
WWW. rooidalions.gov  or  email.  (3early 
mark  the  j)art  or  all  of  the  information 
that  you  claim  to  he  r331.  For  (351 
information  in  a  disk  or  (33  ROM  that 
you  mail  to  EPA.  mark  the  outside  of  the 
disk  or  (33  R(3M  as  (331  and  then 
identifv  electronicallv  within  the  disk  or 
(33  ROM  th(!  specific  information  that  is 
claimed  as  (331.  In  addition  to  one 
complete  version  of  the  comment  that 
inclnd(*s  information  claimed  as  (331,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  (331 
must  he  submitted  for  inclusion  in  the 
public  docket.  Information  .so  marked 
will  not  he  disclo.scul  (jxcept  in 
accordance  with  ijrocedures  .s(!t  forth  in 
40  (3’R  part  2. 

2.  Tips  for  Preparing  Your  (Comments 

When  submitting  comments, 
remember  to; 

•  Identify  tlie  rulemaking  by  docket 
mnnher  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  jiage  mnnher). 

•  k’nllow  direction.s — 33ie  agency  may 
ask  yon  to  riispond  to  specific  ijuestions 
or  organize  comments  hy  referencing  a 
(iode  of  Federal  Regulations  ((3‘R)  part 
or  section  nnmh(;r. 

•  Explain  why  von  agree  or  disagree, 
suggest  alternatives,  and  svd)stitute 
language  for  your  recpiested  changes. 

•  I3(!scrihe  any  assum])tions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

•  If  y«)u  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  e.stimate  in  sufficient  detail  to 
allow  for  it  to  Ih;  reprodnccul. 

•  Provide  specific  examjjles  to 
illustrate  your  concerns,  and  sugge.st 
alternatives. 


•  Explain  your  views  as  clearly  as 
])ossihle.  avoiding  the  us(!  of  ])rofanity 
or  ])ersonal  threats. 

•  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadliiK!  identified. 

Outline  of  I3iis  Preamble 

I.  Exi!(:iili\’(!  Siiininarv 

A.  I’m  post!  of  Tlii.s  1’i  ()))os(hI  Action 
15.  .Summary  of  Major  I’rovisions  in  Tliis 
Notice 

1.  (iellidosic  Hiofnel  Volume  for  2()i;5 

2.  Advanced  15iofnel  and  Total  KcnuJwahle 
Fuel  in  201 2 

2.  l’ro])os(!d  .Standards  for  2012 
4.  15ioinass-15as(!d  Diciscd  for  2014 
.2.  Administrative  Actions 
i',.  lm])acts  of  I’roposcMl  Actions 

II.  l’roj(;ction  of  (iellnlosic  Volume  for  2012 
A.  .Statutory  RiKininmuMits 

15.  Status  of  tlu!  (icdlulosic.  Hiofnel  Industry 
(i.  (icdlulosic  Biofuel  Volume  Assessment 
for  2012 

1.  (iellulosic  Biofuel  Fataliticis  (ionsidenul 
in  the  2012  Projections 

2.  Facilities  Not  Included  in  2012 
Projections 

2.  Otlna'  Potential  .Sources  of  Domestic 
(kdlulosic  Biofuel 
4.  Imports  of  (iidlulosic  Biofuel 
.2.  Projections  From  the  Fmagy  Information 
Administration 

0.  .Summarv  of  Volumi!  Projections 

D.  Propos(!d  (ielhdosic  Biofm;!  Volnim;  lor 
2012 

III.  Assessnumt  of  Advamanl  Biofmd  and 

Total  Keiunvahh;  Fmd  for  2012 
A.  .Statutory  Ktuinirenuaits 
15.  Ass(!ssm(ait  of  Availahh;  VohmuiS  of 
Advanced  Biofuel 

1 .  Biodi(!.s(!l 

2.  Donuistic  Production  of  Otlna’  Advanced 
Biofuel 

2.  Imported  .Sugarcane!  Ethanol 
(5.  Pro|)osed  Volume  Ke(pur(!menls  for 
.Advanced  Biohuil  and  Total  Renewahle 
Fu(!l  in  201  2 

D.  (a)nsideration  of  the  Ethanol  Bhiiidwall 

IV.  Proposed  Percentage  Standards  for  2012 
A.  Background 

15.  C’.alculation  of  .Standards 

1.  How  ar(!  the  standards  calculatiid? 

2.  .Small  Refin(!ri(!.s  and  .Small  Refiners 
2.  Pro])osed  .Standards 

V.  Pnhlic  Partici|)ation 

A.  Ilow  do  1  suhmit  conmu!nts? 

15.  How  should  1  suhmit  (351  to  tin!  agency? 

VI.  .Statutory  and  Ex(!cutiv{!  ()rd(!r  R(!vi(!ws 
A.  Ex(!cutiv(!  Ord(!r  128()();  R(!gulatory 

Planning  and  Revi(!W  and  Ex(!cutiv(! 
Ord(!r  12.2()2;  Improving  Ri!gulalion  and 
R(!gnlatory  R(!vi(!W 
15.  Pa])(!rwork  R(!duction  Act 
O.  R(!gulatory  Fl(!xihility  Act 
1).  Unfnnd(!d  Mandat(!s  R(!form  Act 

E.  Executive  ()rd(!r  12122:  F(!deralism 

F.  Executive!  ()rd(!r  1 21 7.3;  (Consultation 
and  (Coordination  With  Indian  Tribal 
(Covernments 

(I.  Ex(!culiv(!  ()rd(!r  1204.3:  Prot(!ction  of 
(Children  From  Environmental  H(!alth 
Risks  and  .Salety  Risks 
11.  Executive!  ()rele!r  12211:  Ae:tie)ns 
(Ce)ne:e!rning  Re!guhitie)ns  Tlnit 


.Signifie:antly  Aflee:!  Ene!rgy  .Su])|)ly. 
Distrihutie)!!.  e)r  Use! 

1.  Natieenal  Te!e:hne)le)gv  Tnmsfe!!'  :mel 
Ael\’ime:e!nn!nt  Ae:t 

).  Exe!e:eitive!  Orele!!'  1289H:  Fe!ele!ral  Ae:lie)ns 
Te)  Aeielre!ss  l'Cnvire)nnn!ntcd  |ustie:e!  in 
Mineeritv  Peipidatiejiis  anel  l.e)w4ne:e)nn! 
Pe)i)idatie)ns 

VII.  .Steiteiteery  Authe)rily 

1.  Exeu:utive  Summarv 

The!  Re!ne!wal)le!  Eneil  .Slanelarel  (RF’.S) 
pretgram  heegan  in  2()()()  ])nrsuant  le)  the! 
re!(pnre!nH!nt.s  in  (3e!an  Air  Ae;l  (CAA) 
.soe.tion  211(e))  whicli  we!r(!  aelele!(l 
through  the!  Ene!rgy  Pe)lit:y  At:l  of  200.3 
(El’Ae;t).  Tin!  statnteery  re!qnin!nn!nls  fe)r 
tlu!  RES  ))re)gram  we!re!  sul)st!tjnt!nlly 
me)elifie!(l  llne)ngli  tlu!  Ene!rgy 
huli!pt!nele!n{:o  anel  .Setcurity  At:t  of  2007 
(El.SA),  re!.sulting  in  tlit!  ])re)mulgatie)n  of 
major  re!visie)n.s  te)  tin!  re!gnlate)rv 
renpiiroment.s  on  March  20,  2010.' 

Tin!  volunnxs  of  re)in!wal)le!  fnt)l  to  1)0 
u.se!el  unelor  tho  RE.S  j)re)gram  oac.h  yoar 
(ahsont  an  aeijnstmont  e)r  waivor  hy  EPA) 
art!  s])e!cifio(l  in  (CAA  211(o)(2).  Tho 
volnmo.s  for  201 C5  aro  .she)wn  in  d'ablo  1— 
1. 

Table  1-1— Required  Applicable 
Volumes  in  the  Clean  Air  Act 
FOR  2013 

[Bill  gal) 


Cellulosic  biofuel . 

”1.0 

Biomass-based  diesel  . 

•’>1.0 

Advanced  biofuel  . 

”2.75 

Renewable  fuel  . 

”16.55 

’’Ethanol-equivalent  volume. 

'’Actual  volume.  The  ethanol-equivalent  vol¬ 
ume  would  be  1.5  if  biodiesel  is  used  to  meet 
this  requirement. 

Unelor  tho  RES  jjrogram.  EPA  is 
re!(juire!el  to  elotormino  anti  i)ul)li.sh 
annual  pore;ontago  standards  ft)r  oat;h 
comiilianco  yoar  hy  Novemht!!’  30  of  tho 
])r(!vit)us  yoar.  Tho  port:ontago  standarels 
aro  u.sotl  by  ohligatoel  parties  to  calcnlato 
thoir  iinlivielual  ce)mplian(:o  e)l)ligation.s. 
Tho  porc;ontago  stanelarels  aro  applioel  to 
tho  volume!  of  ga.se)lint!  antl/t)r  tliosol 
fnol  that  oach  t)l)ligatt!tl  party  i)rt)dut:t!.s 
t)r  imj)t)rt.s  tluring  tho  .spe!t;ifit!tl  e:ale!nelar 
yt!ar  to  elotormino  tho  verlumos  t)f 
rontnvahlo  fool  that  thoy  must  e:au.se!  to 
he!  usoel  as  transportatie)n  fnol,  heuiting 
e)il.  t)r  jot  fnol.  33)0  ])ort:t!ntago  stanelarels 
are!  e:ale;ulatt!tl  se)  as  te)  onsuro  nso  in 
tran.spe)rtatit)n  fuol  t)f  tho  “applie:ahlo 
vt)lunn!s’'  t)f  ft)nr  tyj)e!.s  t)f  hioiiiol 
(t:t!lhdt).sie:  l)ie)fnt!l.  l)it)mass-hase!tl 
eliexsol.  atlvane:t!d  hiofiiol,  anel  total 
rontnvahle!  fuol)  that  aro  oithor  .sot  forth 
in  the!  (Clexm  Air  Ae;t  or  e!stal)li.she!el  by 
EPA  in  ae:e:e)rdane:e!  with  the!  Ac:t’s 
roejinrennonts. 


'  7.1  I  R  14(i7e). 
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The  eellulosic  l)iot'uel  industry  is 
transitioning  from  research  and 
d(!velopinent  (RJ^D)  and  pilot-.scale  to 
commercial  scale  facilities,  leading  to 
increases  in  j)roduction  ca])acity. 
Construction  has  begun  on  several 
facilities  with  multiple  facilities  having 
progress(!d  to  the  start-u])  phase.  Based 
on  detailed  information  from 
production  com])anies  and  a 
consideration  of  various  potential 
uncertainties,  we  an;  j^rojecting  that  14 
million  ethanol-e(iuival(;nt  gallons  of 
eellulosic  biofuel  will  he  available  in 
2013. 

VVe  have  evaluated  the  ty])es  of 
advanced  biofuels  that  can  l)e  ])roduced 
or  im])orted  in  2013.  Onr  preliminary 
determination  is  that  there  should  he 


sufficient  volumes  to  meet  the  statutory 
apj)licahle  volume  of  2.7.')  billion 
gallons.  As  a  residt.  we  are  proposing  to 
use  that  volume  to  calculate  the 
advanc(;d  biofuel  standard  for  2013. 
Coml)in(;d  with  the  availability  of 
conventional  biofuels  such  as  corn 
ethanol,  we  have  |)reliminarily 
determined  that  there  should  he 
sufficient  total  r(;newal)le  fuels  available 
in  2013  to  meet  the  statutory  applicable 
volume  of  16..').')  billion  gallons. 
Therefort;,  w(;  are  not  ])ro])o.sing  to 
reduce  the  advanced  biofuel  and  total 
renewable  fuel  applicable  volumes 
below  the  levels  specified  in  the  statute. 
However,  as  described  in  Section  IIl.C. 
there  is  some  uncertainty  in  the 


projected  availability  of  advanced 
biofuel  in  2013.  Therefore,  we  are 
requesting  comment  on  the  possihilitv 
of  r(;ducing  the  reejuired  volume  of 
advanced  biofuel  and  total  r(;newahle 
fuel  in  2013  to  r(;flect  this  uncertaintv. 

A.  Purpose  of  This  Proposed  Action 

l']PA  is  today  proposing  volume 
reciuirements  for  eellulosic  biofuel, 
advanced  biofuel,  and  total  renewable 
fuel  for  2013.  Table  l.A-1  li.sts  the 
.statutory  provisions  and  as.sociated 
criteria  relevant  to  determining  the 
applicable  volumes  in  today’s  ])roj)o.sal. 
We  are  also  proposing  percentage 
.standards  for  all  four  categories  of 
renewable  fuel  for  2013. 


Table  l.A-1— Statutory  Provisions  for  Determination  of  Proposed  Applicable  Volumes 


Applicable  volumes 

Clean  Air  Act  reference 

Criteria  provided  in  statute  for  determination  of  applicable  volume 

Cellulosic  biofuel  in  2013  . 

211(o)(7)(D)(i)  . 

Required  volume  must  be  lesser  of  volume  specified  in  CAA 
211(o)(2)(B)(i)(lll)  or  EPA’s  projected  volume. 

Advanced  biofuel  in  201 3  . 

211(o)(7)(D)(i)  . 

If  applicable  volume  of  cellulosic  biofuel  is  reduced  to  the  projected 
volume,  EPA  may  reduce  advanced  biofuel  by  the  same  or  lesser 
volume.  No  other  criteria  specified. 

Total  renewable  fuel  in  2013  . 

211(o)(7)(D)(i)  . 

If  applicable  volume  of  cellulosic  biofuel  is  reduced  to  the  projected 
volume,  EPA  may  reduce  total  renewable  fuel  by  the  same  or  less¬ 
er  volume.  No  other  criteria  specified. 

ERA  must  annuallv  d(;termine  the 
projected  volume  of  c(;llulo.sic  biofuel 
])roduction  for  the  following  year.  If  the 
projected  volume  of  eellulosic  biofuel 
production  is  less  than  the  api)licahle 
volume  specified  in  section 
211(o)(2KB)(i)(in)  of  the  statute.  ERA 
must  lower  the  a])plic:ahle  volume  used 
to  set  the  annual  eellulosic  biofuel 
p(;rcentage  standard  to  the  ])rojected 
volume  of  production.  In  today’s 
])ropo.sal.  we  pre.sent  our  analysis  of 
celhdosic  biofuel  j)rodnction  and 
propo.sed  projected  volume  for  2013. 

The  analyses  that  led  to  the  ])ropo.sed 
2013  applicable  volume  requirement 
were  ba.sed  on  our  evaluation  of  EIA’s 
projection  for  2013  as  well  as  individual 
producers’  production  j)lans  and 
progress  to  date.  For  the  final  ride,  we 
will  al.so  consider  comments  received  in 
response  to  this  notice  of  jirojiosed 
rulemaking  and  other  information  that 
becomes  available. 

When  we  lower  the  ajiplicable 
volume  of  eellulosic  biofuel  below  the 
volume  sjiecified  in  CAA 
211(oK2KB](i](IlI).  w(;  also  have  the 
authoritv  to  reduce  the  applicable 
volumes  of  advanced  biofuel  and  total 
renewable  fuel  by  the  same  or  a  lesser 
amount.  Today’s  proposal  includes  our 
consideration  of  the  2013  volume 
requirements  for  these  biofuels. 


Ba.sed  oii  the  ai)|)licahle  volumes  for 
C(;llulo.sic  biofuel,  hiomass-hased  diesel, 
advanced  biofuel,  and  total  renewable 
fuel  presented  in  today’s  |)roposal.  we 
have  calculated  pro])osed  percentage 
standards  (shown  in  Section  1.B.3 
below)  that  would  applv  to  all 
producers  and  importers  of  gasoline  and 
die.sel  in  2013.  The  jiroposed  percentage 
standards  are  based  on  a  projection  of 
volumes  of  gasoline  and  die.sel 
con.snmption  in  2013  from  the  Energv 
Information  Admini.stration  (EIA). 

B.  Siiinnuirv  of  Major  Provisions  in  This 
Akdice 

1.  Cellulosic  Biofuel  Volume  for  2013 

The  eellulosic  biofuel  industry  in  the 
United  .States  continues  to  make 
significant  advances  in  its  progress 
towards  large  scale  commercial 
jiroduction.  Ongoing  re.search  and 
development  work  has  resulted  in 
increasing  product  yields,  while  at  the 
saim;  time  lowering  enzyme  and  catalyst 
co.sts.  New  snpplv  chains  have  been 
developed,  and  .several  companies  have 
reached  contract  agreements  to  provide 
the  necessary  ieedstock  for  large  .scale 
cellulosic  biofuel  jiroduction  facilities, 
(iomjianies  are  continuing  to  invest 
significant  sums  of  money  to  further 
refine  ciillulosic  biofuel  production 
technology  and  to  construct  the  first 
commercial-scale  facilities.  From  2007 


through  the  .second  (piarter  of  2011  over 
,$2.4  billion  was  invested  in  advanced 
biofuel  production  comjianies  by 
venture  capitalists  alone.-  For  more 
information  on  the  curnint  status  of  the 
cellulosic  biofuel  iudu.strv  in  the  United 
.States  and  the  advances  being  made,  see 
.Section  II. B. 

2013  is  also  expected  to  he  a  year  of 
transition  for  the  cellulosic  biofuel 
industrv.  as  many  companies  are 
shifting  their  focus  from  technology 
development  to  commercialization.  This 
transition  began  in  2012  with 
commercial  jjroduction  facilities  from 
INEOS  Bio  and  KiClR  comjileting 
construction  and  scheduled  to  begin 
producing  fuel  in  the  first  (piarter  of 

2013.  Abengoa,  one  of  the  largest 
producers  of  ethanol  in  the  United 
.States,  is  planning  to  begin  producing 
cellulosic  ethanol  at  commercial  scale 
by  the  end  of  2013.  .Several  others 
comjianies.  including  DuRont  and  Root, 
expect  to  he  constructing  their  fir.st 
commercial  scale  facilities  in  2013.  with 
the  intention  of  beginning  production  in 

2014.  If  these  facilities  are  able  to 
o])erate  as  anticipated,  the  uncertainty 
associated  with  commercial-.scale 


-.Si)l(!(:ki  M.  Ki(;k(!y  O.  KpsUnn  15.  Adviinc.cd 
BioriKd  Marki!l  Kijport  201  1:  the  Ualifoniia 

t.(;i’'.S.  LnviroiimiMital  KnlnipnaKuirs.  August  22. 
2011.  hlti>://\v\v\\  .i!2.()i‘’/(!Xt/(loc/E2‘’o2()A(lv(in(  (fil 
'‘o2iminUwl"o20Mkt'‘i,2(mvpi)iV'o2(r2()U.iHlj. 
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cellulosic.  biofuel  iiroduction  will 
(loeroase.  and  the  expansion  of  the 
industry  could  be  rajiid. 

As  jiart  of  our  effort  to  estimate  the 
volume  of  cellnlosic  biofuel  that  can  be 
made  available  in  the  IJ.S.  in  2013.  we 
researched  all  iiotential  production 
.sources  by  company  and  facility.  This 
included  sources  that  were  still  in  the 
|)lanning  stages,  tho.se  that  wise  under 
construction,  and  those;  that  are  already 
producing  some  volume  of  cellnlosic 
ethanol.  i;ellulosic  diesel,  or  some  other 
type  of  cellnlosic  biofuel.  Facilities 
jirimarily  focused  on  resi;arch  and 
deve;lo|)ment  were  not  the  focus  of  our 
as.se.ssment  as  proiluction  from  the.se 
facilities  represents  very  small  volumes 
of  cellnlosic  biofuel,  and  these  facilities 
typically  have  not  generated  RlNs  for 
the  fuel  they  have  already  produced. 
From  this  universe  of  |}otential 


cellnlosic  biofuel  sources  we  identified 
tin;  subs(;t  that  could  be  jiroducing 
commercial  volumes  of  (|ualifving 
cellnlosic  hiofia;!  for  u.se  as 
transportation  fuel  in  2013.  'I’o  arrive  at 
a  pro])os(;d  proji;cted  volume  for  (;ach 
facility,  we  took  into  consideration 
FlA’s  company  specific  |)rojections  and 
factors  such  as  the  curr(;nt  and  expi;cted 
state  of  funding,  the  status  of  thi; 
technology  utilized.  progr(;ss  towards 
con.struction  and  production  goals,  and 
other  significant  factors  that  could 
l)otentially  inpiact  fu(;l  |)roduction  or 
the  ability  of  tbe  jiroduced  fuel  to 
generate  cellnlosic  Renewable 
Identification  Numbers  (RlNs)  in  2013. 
Further  discussion  of  these  factors  can 
he  found  in  Section  11. H. 

In  our  assessment  we  focu.s(;d  on 
domestic  sources  of  cellnlosic  biofuel. 
At  the  time  of  this  jiroposal  no 


inti;rnationally-ha.sed  c:ellulosic  biofuel 
jiroduction  facilities  have  registeri;d 
und(;r  the  RFS  program  and  therefon;  no 
volume  from  international  producers 
has  h(;en  includ(;d  in  our  jirojections  for 
2013.  Of  tin;  dom(;stic  sources,  we 
estimated  that  uj)  to  four  facilities  may 
produce;  commercial-scale  volumes  of 
cellnlosic  biofuel  available  for 
trans])ortation  use  in  the  l).S.  in  2t)13. 
Two  of  these  four  facilities  have  made 
sufficii;nt  jirogre.ss  to  jiroject  that 
commercial  .scale  production  from  th(;se 
two  facilities  will  oc:cur.  and  we  have; 
the;re;ldre  ine;luele;el  j)re)elue;tie)n  frenn 
them  in  e)ur  ])re)je;cte;el  available  ve)bune; 
fe)r  2013.  All  fe)ur  fae:ilitie;s  are  listeel  in 
Table  1.13.1-1  alenig  with  our  e;stimate  e)f 
the  ])roje;e:te;el  2013  veihnne;  fe)r  each. 


Table  I. B.1-1— Projected  Available  Cellulosic  Biofuel  Plant  Volumes  for  2013 


Company 


Abengoa  . 

Fiberight  . 

INEOS  Bio  . 

KiOR  . 

Total  . 


Location 

Fuel  type 

— 

Capacity 
(million 
gallons  per 
year) 

First 

production 

(projected) 

Hugoton,  KS  . 

Ethanol . 

24 

4Q  2013 

Blairstown,  lA . 

Ethanol . 

6 

4Q  2013 

Vero  Beach,  FL  . 

Ethanol . 

8 

IQ  2013 

Columbus,  MS  . 

Gasoline  anel  Diesel  . 

11 

IQ  2013 

49 

^Volumes  listeej  in  million  ethanol-equivalent  gallons. 


Projecteej 
available 
volume  a 


0 

0 

6 

8 


14 


The  FIA  j)re)je;ctie)us.  v:iriatie)n  in 
e;xpe;e:teel  start-up  time;s.  aleing  with  the; 
facility  pre)elue:tie)n  capae;itie;.s.  e;e)m])anv 
proebieJiem  plans,  anel  a  varie;ty  eif  other 
factors  have  all  be;e;n  take;n  inte;  ace:e)unt 
in  pr(;dicting  the  actual  volume  e)f 
e:ellulo.sic  hieifuel  that  will  be  preuluced 
in  2013.  For  more;  el(;taileel  information 
on  e)ur  pre)jee:tions  e)f  ce;llule)sic  biofuel 
in  2013  anel  the  comjianies  we  e:xj)e;e:t  te) 
prejeluce  this  volume  s(;e;  Se;e;tion  II. 

2.  Aelvanced  Biofuel  and  Teital 
R{;newable  Fuel  in  2013 

The  statute  iuelie:ate;.s  that  we  mav 
re;eluce  the  applii:ahie  volume  of 
aelvanc(;d  hieifuel  anel  total  re;ne;wable 
fue;l  specifieel  in  the  statute;  fe)r  2013  if 
we;  el(;termine  that  the  pre)je;e;teel  volume; 
of  celluleisic  bieefue;!  pre)ductie)n  feir  2013 
falls  .sheert  e)f  the  statuteirv  volume  e)f  1.0 
billiein  galleens.  As  sheiwn  in  'fable; 

I. B.1-1.  we  have  pre)j)e)se;el  a  fineling  that 
this  is  the  case.  The;r(;fore.  we;  have;  also 
e;valuate;d  whe;the;r  te)  |)ropo.se;  leewering 
the;  applie;able;  volume;s  for  aelvane:e;el 
l)ie)iue;l  anel  teetal  renewable;  fuel.  The; 
.statute;  pre)vieles  lie)  e;xj)licit  eaiteria  e)r 
elire;e:tie)n  feir  making  this  ele;te;rminatie)n. 
We;  have  feeeai.seel  our  e;valuatie)n  on  the; 
availability  e)f  re;ne;wal)le  fuels  that 


we)ulel  e|u;ilifv  as  aelvane:e;el  l)ie)fue;l.  The; 
(]AA  spe;cifie;s  iin  a|)])lie:al)le;  veelume;  e)f 
2.7.')  billie)!)  g:dle)n.s  e)f  aelvime:e;el  l)ie)fue;l 
for  2013.  Te)  ele;te;rmine:  whe;the;r  te)  le)wer 
this  ve)lume;.  we;  e:e)n.siele;re;el  the;  .se)ure;e;s 
that  are;  exj)e;e:te;el  te)  satisfy  ;my 
aelvanceel  l)ie)fue;l  manelate  ineduding: 
(a;llule).sic  biofuel,  biomas.s-based  diesel. 
e)ther  ele)ine;stically-])re)eluce;el  aelvane:e;el 
bie)fue;l.s.  anel  impe)rte;el  sugareiane 
ethane)!. 

As  eleseaibeul  in  Se;e:tie)n  11.  we;  pre)ject 
that  14  mill  gallons  of  e:e;llule)sii:  biofuel 
will  he;  available  in  2013.  This  ve)bnne 
woulel  fulfill  0.014  bill  gal  e)f  the;  2.7.') 
hill  gal  aelv;me:e;el  bie)fue;l  reapdrement. 

VVe;  have;  finalizeel  a  volume;  e)f  1.28 
bill  gal  ie)r  2013  biomass-base;el  eliesel  in 
a  .se;])arate;  ae:tion.  anel  we;  e;xpe;ct  tluit  the; 
vast  maje)rity  e)f  this  re;e|uire;me;nt  will  be; 
bdfilleel  with  hie)elie;se;l.  Sinea;  bie)elie;.sel 
hiis  iin  Feiuivale;ne:e;  Value;  e)f  1..'),  1.28 
billie)!)  j)hv.sie:al  g:ille)ns  e)f  hie)elie;.se;l 
we)ulel  ])re)vieie;  1.02  billie)!)  e;tha!ie)l- 
eajuivalmit  galle)n.s  th<!t  e;e)ulel  he  e:e)U!ite!!l 
towarels  the  aelva!ie;e;el  bieefuel  .sta!ielarel 
e)f  2.7.')  billie)!)  galle)!)s. 

As  ele!.seail)e;el  in  me)!);  ele!tail  i))  Se;e;tio!) 
Ill.  we  have:  j))e)je;e;te;d  that  ele)!))e;.stie: 
adva!)e;e;el  biofuels  aee;  e;xj)e;e:ted  to  gre)w 
.ste;aelily  through  2013.  a!)el  would 


i!)e:b!ele  re;!)e;wahle  elie;s);l  that  eleees  neet 
eiuielify  te)  be:  !)ie)!))as.s-l)a.se;el  elie;se;l, 
he;ati!)g  e)il.  hie)ga.s  ee.seel  as  CNG.  a!)el 
i;tha!)ol.  We  are;  ])re)je;e:ting  that  abe)Ut 

I. 'IO  !))ill  gi)!  e)f  ele)!))e;.stie:  aelva!)ce;el 
hie)fue;l.s  is  likely  te)  be;  available  in  2013. 
which  we)ubl  fulfill  0.1.')  bill  gal  e)f  the 
2.7.')  bill  gal  aelva!)e:e;el  biofuel 
re;e]uire!ne;))t. 

After  taking  inte)  ae;e:e)unt  e;e;lb)lo.sie; 
biofuel.  bie))))as.s-l)a.seil  dii;se;l.  a))d 
elo)))e;.stie;  advane;eel  biofuels.  BOO  !))ill 
gal  of  i)))])e)rte;el  sugareaeno  ethanol 
we)ulel  he;  ))e;e;ele:el  to  fulfill  the;  ;!elvane:e;el 
biofuel  re;e]ui)'i;)))e;))t  e)f  2.7.')  hill  gal.  As 
ele;se:rihe;d  i))  Se;e:tion  111.  there  is  re;ase)!) 
te)  he;lie;ve;  that  this  ve)h!!)ie;  e:an  he; 
e;x])e)rte;el  ho!))  Brazil  te)  the;  IJ.S.  in  2013 
given  Brazilia!)  proelueJio))  anel 
e:e)!)su)))])tie)))  ]))'e)je;i;tie)!).s.  Me)we:ve;r.  we; 
!)e)te;  that  there  is  .soene;  u!)e;e;)t;iinty  i)) 
the;  ve)h!!))e;.s  e)f  Beazilia!)  .suga)'e:i!!)e: 
e:tha!)e)l  thc!t  eanelel  he;  in)pe)rte;el  i!)te)  the; 

II.  S.  i))  2013.  'This  u))e:e:rtai!)ty  ari.ses 
fre))))  the;  peessihility  e)f  pe)e)r  .sugare;ane; 
e:re)|)  yielels  i))  the;  !)e;xt  harve;.st  as 
e)e:e;urre;el  elueing  the;  p)’e;vious  hiervest. 
a!)el  the;  i!)te;rj)lay  be;twe;e;))  the;se:  yields 
c!!)el  Brazilian  ele;!))a!)el  for  ethiuie)!, 
we))'lel  sugar  prices.  c!!)el  internatioeeal 
ile;)))a))d  fe)r  biofuels.  While;  ))io.st 
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])r()je{;tions  indicate  that  Brazilian 
sugarcane  cro])  yields  will  he 
significantly  better  in  the  coining 
harvest  in  comjiarison  to  the  previous 
harvest,  and  that  as  a  result  sufficient 
sugarcane  ethanol  could  he  produced 
and  exported  to  the  ll.S.  to  hel])  meet 
the  need  for  2.7.1  hill  gal  advanced 
hiofuel,  we  nevertheless  reciuest 
comment  on  whether  the  advanced 
hiofuel  nuiuirement  should  he  reduced 
to  account  for  this  uncertainty. 

We  also  note  that  in  both  2011  and 
2012  there  was  significant  two-way 
trade  in  ethanol  between  the  United 
States  and  Brazil.  According  to  current 
IdA  data,  in  2011  the  U.S.  im))orted  101 
million  gallons  of  sugarcane  ethanol 
from  Brazil  and  exported  896  million 
gallons  of  corn-based  ethanol  to  Brazil. 
Total  fuel  ethanol  ex])orts  in  2011  were 
1.2  billion  gallons,  and  total  ex])orts 
through  October  2012  were  646  million 
gallons. 

Finally,  we  believe  there  will  he 
sufficient  volumes  of  conventional 
renewable  fuel  including  corn-ethanol, 
combined  with  advanced  hiofuel.  to 
.satisfy  the  16. .1.1  billion  gallon 
ap])licahle  volume  of  total  renewable 
fuel  specified  in  the  Act.  For  instance, 
corn-(;thanol  production  ca])acitv  in 
2012  was  14.9  hill  gal.  compareci  to  the 
18.8  hill  gal  netuled  to  m(;et  the  RFS 
r(!(iuirements  in  2018.  *  \V(!  an)  not 
jjroposing  to  rcKluce  the  advanced 
hiofuel  volume  reciuirmnent  of  2.7.1  hill 
gal.  nor  the  total  renewable  fmd  volume 
reciuinanent  of  16..1.1  hill  gal.  However, 
we  are  taking  comment  on  lowering  the 
advanced  hiofuel  and  total  renewable 
volumes  due  to  various  uncertainties. 
For  example,  we  currently  project  that 
666  mill  gal  of  sugarcane  ethanol  would 
need  to  he  im])orted  in  order  to  meet  the 
advanced  hiofuel  volume.  However,  the 
recent  reinstatement  of  the  biodiesel  tax 
credit  introduced  uncertainty  around 
tho.se  projections,  since  it  affcuts  the 
amount  of  biodiesel  that  may  he 
j)roduced  above  the  reciuired  1.28  hill 
gal.  In  addition,  the  potential  for 
increa.scul  domestic  dcanand  in  Brazil  if 
the  2.1%  hiofuel  blending  reciuirement  is 
reinstated  also  introduces  inu;ertainty 
around  the  ])rojec;tions.  We  seek  injcut 
on  the.se  and  other  such  factors  that  are 
relevant  to  how  the  advanced  hiofuel 
volume  r(;{|uirement  would  he  met. 

8.  Proposed  Standards  for  201 8 

The  renewable  fuel  standards  are 
ex])res.sed  as  a  volume  perccmtage  and 
are  u.sed  hv  each  refiner,  hlendcn'  or 
importer  to  determine  their  renewable 

■'•‘2012  I'ilhnnol  Industry  Outlook.  "  Konownblo 
Finds  As.socdation,  httpJ/fihannlrfu.'.tcdn.iK^t/ 


fuel  volume  obligations.  The  ajjplicahle 
percentages  are  .set  .so  that  if  each 
regulated  ])iirty  meets  the  pctrcentages, 
and  if  FIA  projitctions  of  gasoline  and 
dicisctl  use  for  the  coming  yctar  are 
accurate,  them  the  amount  of  renewable 
fuel,  cellulosic  hiofuel,  hiomas.s-hased 
dictsctl.  and  advanced  hiofuel  iictually 
ustnl  will  meed  the  volumcts  rctciuired  on 
<1  nationwide  htisis. 

To  ctalculate  the  itercentage  standards 
for  2018.  we  have  usetd  the  propo.sed 
Itrojecled  volume  of  14  million  ethanol- 
ecjuivalent  gallons  of  cellulosic  hiofuel 
and  the  volume  of  hioma.ss-hased  die.sel 
of  1.28  hill  gal  that  we  have  finalized  in 
a  separate  action.  The  applicable 
volumcts  uschI  in  this  proposal  for 
advanced  hiofuel  and  total  rcmewahle 
fuel  for  2018  are  those  spcjcified  in  the 
statute.  These  volumes  are  shown  in 
Table  I.B. 8-1. 

Table  I.B. 3-1— Proposed  Volumes 
Used  To  Determine  the  Pro¬ 
posed  2013  Percentage  Stand¬ 
ards  ^ 


Cellulosic  biofuel  . 

14  mill  gal. 

Biomass-based  diesel  ... 

1.28  bill  gal. 

Advanced  biofuel  . 

2.75  bill  gal. 

Renewable  fuel  . 

16.55  bill  gal. 

''All  volumes  are  ethanol-equivalent,  except 
for  biomass-based  diesel  which  is  actual. 


Four  separate  staudards  are  rcupiired 
under  the  RFS  program,  corrcisponding 
to  the  four  separate  volume! 
recjuiremciiits  shown  in  Table  I.B. 8-1. 
The  specific  formulas  we  u.se  to 
calculate  the  renewable  fuel  percentage 
standards  are  contained  in  the 
regulations  at  80.140.1  and  re]Hrated  in 
Section  IV.B.l.  The  j)ercentage 
standards  rejcrcisent  the  ratio  of 
renewable  fuel  volume  to  projt:cted  non- 
renewahle  gasoline  and  die.sel  volume. 
The  projected  volume  of  transportation 
ga.soline  and  diesel  used  to  calculate  the 
standards  in  today’s  pro])osed  rule  was 
derived  from  EIA  ])rojection.s.^  At  this 
time  EPA  has  not  ap])roved  any  small 
refimiry  or  small  refiner  exemptions  for 
2018.  and  thus  no  adjustment  has  been 
mad(!  to  the  |)roposed  standards  to 
account  for  such  exemptions.  T  he 
])roposed  standards  for  2018  are  shown 
in  Table  I.B. 8-2.  Detailed  calculations 
can  he  found  in  Section  IV,  including 
the  projected  2018  gasoline  and  die.sel 
volumes  u.sed. 


'  Lcllor.  Adam  Siianinski.  Adminislralor.  U.S. 
I'^norsy  Inliimialioii  Admiiiistralion.  ti>  Lisa  I’, 
lackson.  Administrator.  U..S.  Ll’A.  Octolior  IS.  2t)12. 


Table  I. B.3-2— Proposed 
Percentage  Standards  for  2013 


Cellulosic  biofuel . 

0.008% 

Biomass-based  diesel  . 

1.12% 

Advanced  biofuel  . 

1 .60% 

Renewable  fuel  . 

9.63% 

4.  Biomass-Bcised  Die.sel  for  2014 

While  CTe.m  Air  Act  .sticfion 
211(o)(2KB)  spticifies  the  volumes  of 
hiomass-ha.sed  diesel  through  year  2012, 
it  directs  the  EPA  to  establish  ihe 
applicable  volume  of  hiomas.s-ha.sed 
diesel  for  years  after  2012  no  later  than 
14  months  before  the  first  year  for 
which  the  aiiplicahle  volume  will  apply. 
EPA  ])roj)o.sed  an  a])])licahle  volume  of 
hioma.ss-hased  die.sel  for  2018  on  Julv  1. 
2011,  and  issued  a  final  rule 
establishing  that  apj)licahle  volume  on 
Se])temher  27,  2012.^’ 

finder  211(o)(2)(B)(ii]  EPA,  in 
coordination  with  the  Secretary  of 
Energy  and  the  Secretary  of  Agriculture, 
is  to  establish  the  apj)licahle  volume  for 
hioma.ss  based  die.sel  in  2014  based  on 
a  review  of  im])lementation  of  the 
])rogram  in  prior  years  and  analysis  of 
a  numher  of  factors,  including  hiodi(!.sel 
])roduction  capacity,  con.sum|)tion,  and 
infrastructure  capabilities,  as  well  as 
impacts  on  emissions,  costs,  energy 
security,  and  other  factors.  While  the 
indiLstry  produced  around  1.1.1  hill 
])hysical  gallons  in  2012.  we  are  still 
evaluating  the  potential  market  impacts 
of  this  ])roduction  level.  In  order  to 
provide  sufficient  time  for  this 
evaluation,  as  well  as  th(!  other  analvses 
we  are  reejuired  to  conduct,  we  are  not 
j)roposing  an  ap))licahle  volume  of 
I)ioma.ss-ha.sed  die.sel  for  2014  in  today's 
NPRM.  Instead,  we  will  issue  a  separate 
projjosal  at  a  later  date. 

.1.  Administrative  Actions 

By  November  80  of  each  year  we  are 
required  to  make  .several  administrative 
announcements  which  facilitate 
j)rogram  imphnnentation  in  the 
following  calendar  year.  The.se 
announcements  include  the  cellulosic 
hiofuel  waiver  credit  jjrice  and  the 
status  of  the  aggregate  compliance 
ai)proach  to  land-use  restrictions  under 
the  definition  of  renewable  hioma.ss  for 
both  the  II..S.  and  Canada.  Since  we  did 
not  make  these  announcements  for  2018 
hv  November  80  of  2012.  we  are  here 
pre.senting  our  assessimiiits  of  these 
administrative  actions.  W(!  will  j)rovide 
the  final  announcements  for  the.se 
administrative  actions  when  we  finalize 
the  standards  being  propo.sed  in  today’s 
action. 

'•77  FK 
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In  tlin  event  that  we  nulnce  tlie 
nujiiired  vohnne  of  cellulosic  iiiofnel  for 
2013  lielow  tlie  a|)|)li(:al)le  volume 
sjiecified  in  the  statute,  FPA  is  reiiuired 
to  offer  biofuel  waiver  credits  to 
obligated  parties  that  can  be  jnircbased 
in  lieu  of  acquiring  cellulosic  biofuel 
RINs.  These  waiver  credits  are  not 
allowed  to  be  traditd  or  banked  for 
future  use.  an;  only  allowed  to  be  u.sed 
to  meet  the  2013  cellulosic  biofuel 
standard,  and  cannot  lx*  applied  to 
diTicits  carried  over  from  2012. 

Moreover,  u  id  ike  cellulosic  biofuel 
RINs.  waiver  credits  may  not  bi;  u.sed  to 
meet  either  the  advanciul  biofuel 
standard  or  the  total  renewable  fuel 
standard.  For  the  2013  compliance 
piiriod.  we  estimate  that  cellulosic 
biofuel  waiver  credits  could  be  made 
available  to  obligatcxl  parties  for  end-of- 
year  compliance  should  they  need  them 
at  a  price  of  ,S0.42  per  credit. 

As  jiart  of  the  RF.S2  regulations.  EPA 
established  an  aggregate  comjilianco 
ap|)roacb  for  rimewable  fuel  |)roducer.s 
who  use  planted  crops  and  crop  residue 
from  l)..S.  agricultural  land.  This 
compliance  a|){)roacb  relieved  such 
producers  (and  im])orters  of  such  fuel) 
of  the  individual  recordkeeping  and 
reporting  reipiinMnents  otberwi.se 
required  of  jiroducers  and  importers  to 
verify  that  fiied.stocks  used  in  the 
|)roduction  of  RIN-qualifving  renewable 
inel  meet  the  definition  of  renewable 
bioma.ss.  EPA  determined  that  402 
million  acres  of  U.S.  agriculinral  land 
was  available  in  2007  (the  year  of  EISA 
enactment)  for  iiroduction  of  crojis  and 
crop  residue  that  would  meet  the 
definition  of  renewable  biomass,  and 
distermined  that  as  long  as  this  total 
number  of  acres  is  not  exceeded,  it  is 
unlikely  that  new  land  has  been  devoted 
to  crop  jiroduction  ba.sed  on  historical 
trends  and  economic  considerations.  We 
indicated  that  we  would  conduct  an 
annual  evaluation  of  total  U.S.  acreage 
that  is  crojiland.  pastureland,  or 
conservation  reserve  program  land,  and 
that  if  the  value  exceed  402  million 
acres,  jiroducers  using  dome.stically 
grown  croj)s  or  cro])  residue  to  produce 
renewable  fuel  would  be  subject  to 
individual  recordkeeping  and  rejiorting 
to  verify  that  their  feedstocks  meet  tbi; 
definition  of  renewable  bioma.ss.  Based 
on  data  provided  by  the  IkSDA.  w(!  have 
estimated  that  U.S.  agricultural  land 
niacbed  384  million  acres  in  2012,  and 
thus  did  not  exceed  the  2007  baseline 
acniage. 

On  ,Se|)tember  20,  201 1 .  EPA 
ajiprovcul  the  u.se  of  an  aggregate! 
conqiliance  ajiproacb  to  renewable 
bioma.ss  verification  for  planted  crops 
and  crop  residue  grown  in  Canada.  The 
(iovernment  of  Canada  utilized  .several 


tvjie.s  of  land  use  data  to  demonstrate 
that  the  land  included  in  their  124 
million  acre  basiiline  is  cropland, 
pastnniland  or  land  i!quivalenl  to  II..S. 
Con.servation  Reserve  Program  land  that 
was  clear(!d  or  cultivated  prior  to 
Ileceimber  10,  2007,  and  was  actively 
managed  or  fallow  and  nonforest ed  on 
that  dale  (and  is  therefore  R!’’S2 
qualifying  land).  The  total  agricultural 
land  in  Canada  in  2012  is  e.stimated  at 
121  million  acres.  The  total  acreage 
estimate  of  121  million  acres  does  not 
exceed  the  trigger  point  for  furlber 
investigation. 

C.  Inipdcts  ol  Proposed  Actions 

Analy.ses  for  the  March  26,  2010  RFS2 
final  rule  indicated  the  (illC  benefits 
from  cellulosic  biofuels  compared  to  the 
petroleum-based  fuels  they  displace 
could  likely  range  well  above  the  60 
percent  tbresbold.  d'berefore,  EPA 
expects  that  the  increase  in  cellulosii; 
biofuel  u.se  that  EPA  has  jirojected  for 
2013  over  prior  year  production  levels 
would  have  directionally  bemdicial 
cue  emissions  impacts. 

For  advanced  biofuel  and  total 
renewable  fuel,  we  are  not  projiosing  to 
reduce  the  applicable  volumes  below 
the  volumes  reipiircul  in  the  .statute.  All 
of  the  impacts  of  the  biofui!!  volumes 
specificul  in  the  statute!  were  addr(!.ss(!d 
in  the  RFS2  final  rule  publisbcxl  on 
March  26,  2010.  Today’s  rul(!making 
simply  jiropo.ses  the  standards  for  2013 
advanced  biofuel  and  total  r(!n(!wal)le 
fuel  whose  impacts  were  previously 
analyzed.  N(!vertbeless.  we  recognize 
that  the  combination  of  inqiorls  of 
sugarcane  ethanol  from  Brazil  into  the 
U.S.  and  exports  of  corn-etbanol  from 
the  U.S.  to  Brazil  that  may  oe:cur  as  a 
result  of  the  advanced  biofuel  volume 
re(pnr(!ment  eng(!nder.s  additional 
transjiort  related  emissions. 

II.  Projection  of  Ciellulosic  Volume  for 
2013 

In  order  to  project  the  production 
volume  of  cellulosic  biofuel  in  2013  for 
use  in  sidling  the  percentage  standard, 
w(!  con.sider(!d  the  ElA  projections  and 
collected  information  on  individual 
facilities  that  have  the  potential  to 
produce  (|ualifying  volumes  for 
consumption  as  trans|)ortation  fu(!l, 
luxiting  oil.  or  jet  fu(!l  in  the  U..S.  in 
2013.  This  .section  de.scribes  tbi! 
volumes  that  we  jirojiud  will  be 
produc(!d  or  imp()rt(!d  in  2013  as  well  as 
some  of  the  unc(!rtainti(!s  associated 
with  those  volumes. 

In  the  |)ast  .sev(!ral  vears  the  cellulosic 
biofuel  industry  has  made  many 
significant  advances.  The  production 
co.st  of  cellulosic  biofuels  continues  to 
fall  as  a  result  of  ongoing  technology 


develoi)m(!nt  and  op(!rating  ex])erience 
gained  from  many  research  and 
devel()])ment  and  demonstration-scale 
facilities  across  the  country.  These 
inqiortant  advances  include  higher 
biofuel  yields  ])er  ton  of  feedstock  as 
well  as  lower  enzvme  and  catalyst  costs. 
As  a  result  of  these  yield  increases,  the 
proj(!cted  capital  costs  and  energy  c;osts 
to  ])roduce  a  gallon  of  cellulosic  biofuel 
have  decrea.sed.  New  feedstock  siqiply 
chains,  which  will  be  neces.sary  to 
provide!  the  raw  materials  for 
antici])ated  commercial  facilities,  have 
b(!en  e.stablisbed,  and  in  several  cases 
companies  have  signed  contracts  to 
obtain  significant  ipianlities  of 
feedstocks  for  their  first  commercial 
facilities.  Tbe.se  developments,  along 
with  the  increa.sed  availability  of  jnoject 
financing,  have  resulted  in  the 
construction  of  new  commercial-sc:ale 
cellulosic  biofuel  production  facilities. 
Two  commercial-scale  facilities  ari!  both 
.structurally  conqilete  and  currently  in 
the  start-u])  ])ba.se  of  ojierations.  .Several 
additional  facilities  are  planning 
construction  in  2013  and  start-up  in 
2014.  If  these  first  facilities  are 
successful  and  operate  as  designed  it 
will  significantly  decriuise  the  ])erc(!iv(!d 
risk  associated  with  similar  future 
facilities  and  could  jiotentiallv  lead  to 
the  rapid  de])loymeut  of  cellulosic 
biofuel  ])roductiou  facilities  around  the 
United  States. 

Despite  significant  advances  in 
cellulosic  biofuel  |)rodnction  technology 
in  recent  vixirs.  RIN-generating 
cellulosic  biofuel  production  in  2010 
and  2011  was  zero  de.s])ite  our 
projections  that  the  industry  was 
])o.sitioned  to  produce  about  6  million 
gallons  in  each  of  those  years.*'  In  2010 
the  majority  of  the  cellulosic  biofuel 
shortfall  was  met  through  the  u.se  of 
RINs  g(!nerated  under  the  RP'Sl 
r(!gulation.s,  and  since  there  w(!re  excess 
RF.Sl  cellulosic  RINs  mauv  carried  over 
into  the  following  year.  The  remaining 
cellulosic  biofuel  reiiuirements  in  2011 
w(!re  met  through  the  jmrcba.se  of 
cellulosic  biofuel  waiver  credits.'  A 


‘■In  tlin  fust  tiall Ol  201  (I  wluni  llin  KI''.S1  prof^iam 
was  still  ilinclivo.  somi!  cnlliilnsk:  l)ioinii.ss  nllianol 
was  prodiKaal  and  Ihn  RINs  jininaalnd  warn  valid 
lor  dninonslratin”  (:()ni|)lian(:n  with  liu;  201(1  and 
201 1  KI'’.S2  nnllidosic  liiolnnl  standards.  I  lowinor. 
tiu!  KI'.Sl  cdliilnsic  biomass  (Olianol  that  was 
prodnend  was  not  inado  Irom  collnlosic  ro(!dstoc:ks. 
but  ratbnr  was  (:ato”orizt!d  as  cidinlosic  bncansn  it 
was  prodnciul  in  plants  using  wastn  inatia  ials  to 
dis|)la(:(r  00'!'n  or  morn  ot  lossil  liiid  nsn  nnd(!r  tin; 
tlum-nllnctivi!  dedinition  ol Cnibdosic  biomass 
(dbanol  in  C.\.\  .Sialion  21  l(o)(l)(A).  .Sni;  also  40 
CI'  R  KO.l  101(a)(2). 

'  4.24H.:i;i8  collnlosic  wiiiviM'  credits  worn 
pnrebasod  tor  2011  complianco  according  to  tbo 
RM’r.S  Wob  sito  (iidbrmation  ridriovod  from  tbo  Wob 
sito  on  IJ(!combor  1 1. 2012)  at  a  ct).st  of  .SI.  12  piir 
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discussion  of  the  reasons  for  this 
disparity  between  onr  jjrojections  and 
sul).s(!(|uent  production  is  provided  in 
.Section  II. B  ImjIow. 

In  2012  the  first  cellulosic  RlNs  were 
generated  under  the  RF.S2  regulations. 
However,  cellulosic  biofuel  ])roduction 
onc:e  again  fell  far  short  of  onr 
])rojections  in  2012." 

A.  Stdtiitoiy  lUHjuinnudnts 

Tin;  volumes  of  renewable  fuel  to  he 
used  niuler  thi;  RF.S  program  each  year 
(ah.sent  an  adju.stment  or  waiver  by  FPA) 
are  specified  in  ('AA  211(o)(2).  For 
2013,  the  statute  specifies  a  celhdosic 
biofuel  applicable  volume  reciuirement 
of  1.0  hill  gal.  Tlu!  .statute  recjuires  that 
if  EPA  determines,  based  on  ElA’s 
estimate,  that  the  projected  volume  of 
cellulosic  biofuel  j)roduction  for  the 
following  year  is  less  than  the 
applicable  volume  shown  in  Table  11. A- 
1,  then  EPA  is  to  reduce  the  aj)plif;ahle 
volume  of  cellulosic  biofuel  to  the 
projected  volume  available  during  that 
calendar  year. 

In  addition,  if  EPA  reduces  the 
re(]nired  volume  of  cellulosic  biofuel 
below  the  level  specified  in  the  statute, 
the  Act  also  indicates  that  we  mav 
reduce  the  a])plical)le  volumes  of 
advanced  biofuels  and  total  renewable 
fuel  by  the  .same!  or  a  lesser  volume.  Our 
consideration  of  the  2013  volume 
r(!(iuirements  for  advanced  biofuels  and 
total  renewahhi  fuel  is  presented  in 
.Section  III. 

B.  Status  oj  tha  Calliilosic  Biofuel 
Industn' 

As  in  ]jrevious  years,  cellulosic 
biofuel  prodiic:tion  in  the  United  .States 
in  2011  was  limited  to  small-.scale 
re.search  and  development,  pilot,  and 
demonstration-scale  facilities. 
Comj)anies  such  as  Abengoa,  BP. 
Coskata,  DuPont  Danisco,  KL  Energy, 
KiOR,  Poet,  and  others  succe.ssfully 
operated  small-sc:ale  facilities  in  2011. 
.Several  of  these  facilities,  including  all 
that  were  part  of  our  2012  volume 
projections,  are  discus.sed  in  more  detail 
in  .Section  II. C  below.  While  there  were 
nnmero\is  .small-.scale  facilities 
producing  cellulosic:  biofuel  in  2011,  the 
total  volume  of  fuel  produc;ed  was  very 
small.  Bcjcause  of  the  R&D  nature  of 
the.se  small  facilities  thew  are  neither 
designed  to  ])rodnce  fuel  for  commercial 
sale  nor  recjuired  to  rejiort  the  small 


cnulil.  llu!  olliaii(il-(!(|iiival(Mit  voluino  ol  cellulosic 
liioliiol  |>n)j(!clccl  tor  201 1  and  used  lo  calculate  the 
ptu'cenlage  standard  tor  that  y(!ar  was  (>.()  million 
"allons. 

"On  Oecemher  31. 2012  KI’A  al.so  received  a 
re(|uesl  tor  a  waiver  ot  the  2012  cdlulosic  hiotuel 
volume  retiinremenl  trom  the  American  Kuel  and 
I’ldrochemical  Manutaclurers. 


volumes  of  fuel  they  produced.  No  RlNs 
were  generated  for  volumes  that  were 
])roduced  in  201 1 ,  despite  all  of  the 
coni])anie.s  included  in  the  2011 
lirojections  expressing  interest  and/or 
intent  in  doing  so.  Although  EPA  has 
not  atteni])ted  to  accurately  assess 
production  volumes,  based  on  generally 
available!  information  we  hcilieve  that 
total  production  in  the  United  .States  in 
2011  was  likely  less  than  one  million 
gallons  of  cellnlosic  biofuel  acro.ss  the 
industry. 

Each  of  the  companies  included  in 
our  2011  ])rojt!Ction.s  for  cellulosic 
biofuel  production  had  different  rciasons 
for  not  generating  cellulosic  RlNs  in 
2011.  DuPont  had  concerns  about  their 
ability  to  retain  the  R&D  status  of  their 
Vonorc!,  TN  facility  if  they  generated 
RlNs  and  sold  the  cellulosic  ethanol 
they  produced  from  this  facility. 
Fiheright  was  unable  to  secure  the 
funding  recpiired  to  complete  the 
modifications  to  their  facility  to  allow 
for  cellnh).sic  ethanol  production.  KL 
Energy  finalized  an  agreement  with 
Petrohras  in  the  .second  half  of  2010  and 
c:hanged  the  direction  of  their  facility  to 
focus  on  using  bagasse  as  a  primary 
feedstock,  l-’inally,  after  comjileting 
initial  production  of  c;ellulosic  ethanol 
Range  Fuels  shut  down  o])eration.s  in 
January  2011  and  eventuallv  (hiclared 
l)ankru|)tcv. 

While  cellulosic  biofuel  ])roduction  in 
the  United  .States  remains  limitiul,  the 
industry  continues  to  make  significant 
])rogre.s.s  towards  ])roducing  cellulosic 
biofuel  at  prices  competitive  with 
petroleum  fuels.  From  2007  through  the 
second  (piarter  of  2011  venture 
capitalists  invested  over.S2.4  billion  in 
advanc(!d  biofuel  companies  in  North 
America."  Recent  advancements  in 
enzyme  and  catalyst  technologies  are 
allowing  cellulosic  biofuel  producers  to 
achieve  greater  yields  of  biofuel  per  ton 
of  feedstock.  These  advanc:ement.s  ha\’e 
led  to  lower  ojjerational  costs  as  they 
have  driven  down  th(!  cost  for  feedstock, 
energy,  and  other  important  inputs  on  a 
per  gallon  basis.  For  example,  the 
estimated  cost  of  producing  cellulosic 
ethanol  using  an  enzymatic  hvdrolvsis 
proce.ss  in  2007  was  S4-.S8  per  gallon."’ 
By  2012  the  estimated  cost  of  cellulosic 
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ethanol  production  using  the  same 
jirocess  had  fallen  to  .S2-.S3..'50  jier 
gallon."  The  U..S.  Diipartment  of  Energy 
similarly  niports  that  advancements  in 
cellulosic  ethanol  technologv  have 
resulted  in  a  decrea.se  in  modeled  costs 
from  approximately  .S4  per  gallon 
(minimum  ethanol  .selling  price)  in  2007 
to  approximately  .$2. .50  ])er  gallon  in 
2011.'-  The  same  tec:hnological 
advances  have  al.so  lowered  the  capital 
costs  of  cellulosic  biofuel  jiroduction 
facilities  p(!r  gallon  of  annual  fuel 
production,  as  more  gallons  of  biofuel 
can  he  produced  at  a  facility  without 
additional  eejuipment  or  increased 
feedstock  retjuirements. 

As  cellulo.sic  biofuel  producers  gain 
(ixperience  and  continue  to  progress 
towards  commercial-.scale  biofuel 
production,  it  is  reasonable  to  exjiect 
that  the  jiroduction  costs  and  cajhtal 
costs  will  continue  to  decline.  This  is  a 
jiattern  shown  by  manv  new 
technologies,  including  renewable  and 
emerging  energy  technologies.  One 
examjile  which  has  several  similarities 
to  the  cellnlosic  biofuel  indu.strv  is  the 
exjierience  with  the  dry  mill  corn 
ethanol  indu.strv.  From  1983,  the  year  in 
which  the  first  commercial  volumes  of 
dry  mill  ethanol  were  jiroduced,  to  200.5 
the  jiroce.ssing  cost  of  corn  ethanol 
decreasiid  by  4.5%,  while  the  cajiital 
costs  of  a  dry  mill  ethanol  facility 
decreased  hv  88%.' '  Manv  of  the 
drivers  for  this  cost  reduction,  such  as 
higher  ethanol  yields,  reduc:ed  enzvme 
costs,  and  belter  fermentation 
technologies  '•*  are  al.so  exjiect ed  to  be 
factors  in  the  lower  c:ellulo.sic  biofuel 
costs  exjiected  in  the  future.  While  the 
cost  reduction  jiercentages  observed  in 
the  dry  mill  corn  ethanol  indu.strv  are 
not  directly  ajijilicable  to  the  cellulo.sic 
biofuel  indiKstry,  the  trend  of  decreasing 
Jiroduction  and  cajiital  co.sts  over  time 
is  exjiected  to  hohl  true. 

Another  area  where  significant 
jirogress  has  been  made  is  that  of 
feiidstock  sujijily  for  commercial-.scale 
cellulo.sic  biofuel  jiroduction  facilities. 
This  issue  has  often  been  raised  as  a 
factor  that  could  hinder  the 
develojiment  of  the  cellulosic  biofuel 
indu.strv  as  many  of  the  jirojiosed 
facilities  rely  on  feedstocks,  such  as 
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agricultural  residues  or  energy  crops,  for  some  celhdosic  biofuel  technologies.  maximize  the  efficiency  of  intun; 
which  supi)ly  chains  have  not  EPA  also  reciuires  that  waste  .separation  facilities,  hut  would  also  significantly 

j)reviously  existed.  Over  the  past  .several  ])lans  he  suhmittcul  and  a])proved  ])rior  decrease  the  technology  and  .scale-u]) 
years  both  Abengoa  and  I’oet  have  Ikhmi  to  any  com])any  gemnating  RlNs  using  ri.sks  a.ssociated  with  celhdosic  biofuel 

re.aching  out  to  farmers  in  the  regions  separatcul  MS\V  as  a  feedstock.  In  )nn(!  production  facilities  and  could  lead  to 

surrounding  their  first  commercial-scale  2012  EPA  approved  the  first  waste  iiuaea.sed  access  to  project  funding, 

facilities  to  ensure  the  availability  of  the  separation  |)lan  under  the  RES  program  Eiheright  and  /eaOhem  both  plan  to 

neces.sary  feedstock.  13ecau.se  corn  cobs  for  I'iherighf s  facilitv  in  fllairstown,  build  larger-scale  facilities  (-25  mill  gal 

and  .stover  are  only  sea.sonally  available.  Iowa.  jier  year)  as  soon  as  they  are  able  to  raise 

using  them  as  a  feedstock  for  a  Significant  |)rogress  lias  also  been  the  neces.sarv  funds.  INfXIS  l3io  plans  to 

cellulosic  biofuel  jiroduction  facility  made  by  some  companies  towards  expand  production  hv  building 

would  reijuire  significant  feedstock  iunding  the  construction  of  their  first  additional  units  near  .sources  of 

storage  facilities.  In  the  last  two  vears  commercial-.scale  lacilities.  In  the  early  inexiiensive  feedstock  ranging  in  size 

Abengoa  and  Poet  completed  years  ol  the  cellulosic  biofuel  industry  from  8  to  50  million  gallons  of  ethanol 

construction  of  large-scale  feedstock  several  small  start-up  companies  per  year.  They  are  currently  exploring 

storage  facilities  to  ensure  adecpiate  announced  plans  to  build  large  expansion  possibilities  in  the  United 

sujjply  to  their  cellulosic  biofuel  commercial-.scale  facilities  that  were  States  and  internationally.  KiOR  has 

production  facilities  throughout  the  .scheduhul  to  begin  production  in  the  ])lans  for  a  second  commercial-.scale 

year.  Both  companicis  successfully  ])ast  lew  years.  The  construction  of  facility  to  he  built  in  Natchez.  MS.  that 

completed  fall  biomass  harvests  in  2011  many  ol  these  lacilities  was  dependent  will  he  ajjproximatelv  three  times  larger 

and  have  contracted  with  local  farmers  on  the  com|)anie.s  raising  additional  (-.80  mill  gal  per  year)  than  their 

to  j)rovide  feedstock  for  their  cellulosic  Iunding,  either  Irom  ventun;  capitalists,  C'.olumhus.  MS.  plant  and  plans  to  break 

ethanol  facilities.  This  supply  chain  will  government  grants,  or  loans  hacked  by  ground  at  their  second  facility  after  their 

not  only  provide  feed.stock  for  their  first  government  guarantees.  So  tar  few  ol  the  first  is  fully  o])erational.  Ahcmgoa 

commercial-.scale  facilities,  hut  also  a  companies  that  made  these  early  currently  antici))ates  construction  of 

model  that  can  he  re-created  at  future  announcements  have  heim  able  to  additional  cellulosic  ethanol  facilities  at 

])roduction  facilities.  successlully  raise  the  nece.ssary  funds  multi])le  locations,  likely  including  c;o- 

.Siweral  cellulosic  biofuel  producers  and  begin  construction.  Stuairing  this  locating  with  .some  of  their  existing 

are  planning  to  use  slash,  fonxst  funding  proved  difficult,  and  when  it  starch  facilities  in  the;  US.  Poet  has  a 

thinnings,  and  forest  product  residue  or  did  not  materialize  the  projects  wen;  similar  expansion  strategy  to  build 

the  cellulosic  j)ortion.s  of  yard  waste  as  delayed  or  cancelled.  ccdlulosic  ethanol  plants  at  their  grain 

leiulstock.  'I’liis  mat(!rial  has  many  Tim  funding  profil(;s  of  the  companies  ethanol  facilities,  license  their 

(jualities  that  make  it  desirable  as  a  included  in  our  proposed  volume  for  te{:hnology  for  use  at  other  grain  (!thanol 

c(dlulosic  hiotuel  huxlstock.  It  is  2013,  as  well  as  lor  many  ol  the  lacilities,  and  build  cellulosic:  cithanol 

gencirally  inexpemsive  and  is  rciadily  companies  targeting  ])roduction  in  2014.  f;K;ilitie.s  that  use  leculstocks  such  as  rice 

available  in  .some  rcjgions  of  the  Unitcul  are  markedly  dillcircmt.  Many  of  tluxsc;  straw,  ric.e  hulls,  woody  biomass,  or 

States.  It  is  also  a\'ailahl(;  vcuir  round  ])rojc!ct.s  have;  alriucdy  rccccMvcul.  and  in  eiUM’gy  cro])s  as  a  fcuidstock.  Pocit's  goal 

rather  than  seasonally,  significantly  several  ca.ses  have  closed  on  loan  is  to  he  involved  in  the  ])roduclion  of 

rciducing  the  muid  for  largcc-.scale  guarantees  and  grants  offered  by  DOI-]  or  3.5  billion  gallons  of  cellulosic  ethanol 

fcedstock  storage  faciliticis.  Scicuring  a  USDA.  Othcir  comj)anie.s  have  filed  for  ])(>)-  year  by  2022.  Several  other 

sidficitjnt  cpiantity  of  this  leedstock  for  and  succci.sslully  executcul  IPOs.  Scweral  comj)ani(!.s,  such  as  DuPont  and 

a  commercial-scale  facility,  howcwcir.  cellulosic  cjthanol  ])roj(M;ts  are  being  Enerkem  are  also  targeting  2014  for  the 

can  he  challenging.  In  the  summer  oi  sell-financed  by  large  companies  such  start-up  of  cellulosic  biofuel  pr(3duc:tion 

201 1  KiOR  announceui  it  had  sigucKl  a  as  Abengoa  and  Pemt  with  .signific:ant  faciliticjs  and  would  likely  look  to  build 

feculstock  agreement  with  Ciatchlight  cixiierience  in  the  biofuel,  additional  facilities  relatively  cpiickly  if 

Energy  to  j)rovide  all  the  necessary  jjetrochemical,  and  spcicialty  chemical  succcjssful.  While  manv  of  these 

slash.  fon;st  thinning,  and  fore.st  jjroduct  markets.  This  solid  financial  hacking  exj)an.sion  ])lim.s  are  still  in  the  early 

r(!sidue  for  their  first  commercial-scale  has  allowed  these  companies  to  procecnl  stages  and  are  subject  to  change,  they  do 

facilitv.  While  KiOR  ])ians  to  transitic)n  with  construction.  Both  ol  the  facilities  point  to  th(!  potential  for  c:ellulo,sic 

to  planted  treexs  for  future  facilities.  included  in  our  ])ro])osed  volume  for  biofuel  ])roduction  to  increase  rajndly  in 

KiOR  now  has  .secured  sufficient  2013  have  alreacly  completed  the  future  vears. 

feed.stock  such  that  they  can  produce  con.struction  of  their  first  commercial  ‘  . 

cellulosic  biofuel  and  cellulosic  RlNs  j)roduction  facilities.  There  is  thiind'ore  Bwjiwl  \  olunia 

using  an  existing  pathway  at  their  first  far  less  uncertainty  as  to  likely  AssHssnwnI  joi  201 J 

commercial-scale  facility.  INEOS  Bio  j)roduction  from  tlie.se  two  facilities  In  2011  no  cellulosic  biofuel  RlNs 

also  has  a  long  term  agreement  with  than  has  been  present  for  most  of  liPA’s  were  generated,  though  some  small 

Indian  River  Ciountv  to  jirovide  earlier  ])rojeclion.s.  The  next  section  volumes  were  produced, 

vegetative  waste  which  will  serve  as  the  provides  additional  details  on  the  Announcements  of  new  projects  and 

feedstock  for  their  first  facilitv.  funding  and  con.struction  status  of  the  project  funding,  changes  in  jiroject 

Another  a|)j)ealing  feedstock  for  projec:t.s  included  in  our  jirojected  jilans,  project  delays,  and  cancellations 

cellulosic  biofuel  production  is  cellulosic  hiofu(!l  i)roduction  volumes  occurred.  Biofuel  producers  faccul  not 

separated  munici])al  solid  waste  (MSW).  for  2013.  only  the  challenge  of  the  scale-up  of 

MSW  is  already  being  colhu.tcid  and  If  the.s(;  first  commercial-scale  innovative,  first-of-a-kind  technologv, 

transported  to  a  centralized  facilitv.  is  cellulosic  biofuel  production  facilities  hut  also  the  challenge  of  securing 

consistently  available  throughout  the  are  successful,  the  potential  exists  for  a  fumling  in  a  difficult  ec.onomy.  \Vhile 

year,  and  can  Ik;  obtained  for  a  v(;ry  low,  rajjid  expansion  of  the  industry  in  the  cellulosic  biofuel  ])roducer  tax 

or  even  negative  cost.  MSW  often  suhsecjuent  years.  Having  successful  credit  has  been  extended  through  2013, 

contains  contaminants,  however,  that  commercial-scale  facilities  would  not  the  short-term  nature  of  this  incentive 

may  make  it  challenging  to  process  for  only  jirovide  useful  information  to  help  and  higal  challenges  to  the  RES  volumes 


9290 


Federal  Register/ Vol.  78,  No.  28 /Thursday,  Feljriiarv  7,  2013 / Proposed  Rules 


liavo  caused  some  technology 
develo])ers  and  investors  to  (]uestion  the 
long  term  RIN  value  of  cellulosic 
biofuels.  The  nisulting  uncertainty  may 
have  had  an  impacl  on  c:ellnlosic  biofuel 
production  in  2011  and  2012. 

13es])ite  the.se  chalhmges,  there  are 
.several  factors  indicating  that  significant 
volumes  of  cellulosic  biofuel  are 
projected  to  he  ])rodnced  in  2013. 
Commercial-scale  cellulosic:  biofuel 
projcicts  from  INhXlS  Hio  and  KiOR  are 
structurally  com})l(!te  and  (^xp(^cted  to 
begin  fuel  production  in  the  first  cpiarter 
of  2013  and  achieve  ])roduction  rates  at 
or  near  their  name])late  capacities  by  the 
end  of  2013.  Another  c;ommerc:ial-scale 
facility  hacked  by  Abengoa,  a  large 
company  with  significant  experience  in 
biofuel  production,  is  al.so  schedidc^d  to 
begin  producing  cellulosic  biofuel  in 
2013.  'I'hese  faciliticxs  are  indicative  of  a 
shift  acro.ss  the  cellulosic  biofuel 
industrv  from  small-scale  R8jD  and 
demonstration  facilities  operated  by 
small  start-u])  companies  to  large 
commercial-scale  facilities  bac:ked  by 
large  comj)anie.s.  many  of  which  have 
substantial  expcaience  in  relatcul 
indn.stries. 

In  order  to  project  cellulosic  biofm;! 
])rodiiction  for  2013,  we  have  tracked 
the  jirogress  of  more  than  100  biofuel 
production  facilities.  From  this  list  of 
facilities  we  used  publicallv  available 
information,  as  well  as  information 
provided  by  DOE  and  USDA,  to  make  a 
preliminary  determination  of  which 
facilities  are  the  most  likely  candidates 
to  produce  cellulosic  biofuel  and 
g(merate  cellulosic  biofuel  RINs  in  2013. 
Each  of  the.se  companies  was 
investigated  further  in  order  to 
determine  the  current  status  of  their 
facilities  and  their  likely  cellulosic 
biofuel  production  and  RIN  generation 
volumes  for  the  coming  years. 
Information  such  as  the  funding  status 
of  these  facilities,  current  .status  of  the 
production  technologies,  announced 
construction  and  production  ramjni]) 
periods,  and  annual  fuel  jirodnction 
targets  were  all  consideixul  when  we 
m(!t  with  senior  level  rejjresentatives  of 
each  company  to  di.scn.ss  cellulosic 
biofuel  target  production  levels  for 
2013.  Our  projection  of  the  cellulosic 
biofuel  production  in  2013  is  based  on 
the  estimate  we  received  from  El  A  as 
well  as  the  individual  j)roduction 
projections  that  emerged  from  these 
discussions.  A  brief  de.scription  can  be 
found  below  for  each  of  the  companies 
we  believe  will  j)roduce  cellulosic 
biofuel  and  make  it  commercially 
available  in  2013.  VVe  will  continue  to 
gather  more  information  to  helj)  inform 
our  decision  regarding  the  final 


cellulosic  biofuel  volume  to  be;  re(|uired 
for  2013. 

In  the  .sections  that  follow,  we  first 
di.scn.ss  tlu;  cellulosic  ])roduction 
facilities  that  wen;  part  of  our  volume 
projections  for  the  2012  compliance 
year  and  the  |)rogr(!.s.s  that  they  have 
made.  Thim  we  ])re.s(;nt  our 
consideration  of  additional  facilities 
that  we  believe  will  al.so  ])roduce 
('.(dlulosic  biofuel  in  2013. 

1.  (iellulosic  Biofuel  Facilities 
(Considered  in  the  2012  Projections 

In  the  lannary  9.  2012,  final  ride  that 
established  the  reipiired  2012  cellulosic 
biofuel  volume,  we  identified  six 
jnoduction  facilities  that  we  projected 
would  jnoduce  cellulosic  biofuel  and 
make  that  fuel  commercially  available 
in  2012.  Five  of  these  production 
facilities  are  currently  structurally 
complete  and  one  is  planning  to  retrofit 
an  existing  corn  ethanol  plant  with 
con.struction  beginning  in  the  first  half 
of  2013.  Six  active  facilities  have 
comjileted  the  registration  jn'oeess  for 
the  RFS  program,  and  are  currently  able 
to  generate  cellulosic  RINs.  The  current 
status  of  each  oftbe.se  facilities, 
including  target  production  levels  for 
each  facility  in  2013,  is  discussed 
below. 

API 

American  Process  Inc.  (API)  is 
develo])ing  a  project  in  Alpena, 

Michigan  capable  of  jiroducing  up  to 
900,000  gallons  of  cellulosic  ethanol  jier 
year  from  woody  biomass.  This  facilitv 
will  use  a  technology  developed  by  AI^l 
called  GreenPower+'^i.  This  technology 
extracts  the  hemicellulose  portion  of 
woody  biomass  using  hot  water  and 
hydrolyzes  it  into  sugars.  The.se  sugars 
are  then  converted  to  ethanol  or  other 
alcohols,  while  the  remaining  portion  of 
the  woody  biomass,  containing  mostly 
cellulo.se  and  lignin,  is  ])roce.ssed  into 
wood  paneling  at  a  co-located  facilitv. 

At  future,  larger-scale  facilities  API 
anticipates  burning  the  residual  bioma.ss 
in  a  boiler  to  ])rodnce  renewable  steam 
and  electrie:ity  as  well  as  cellulosic 
biofuel. 

In  lannary  2010  API  received  a  grant 
from  DOE  for  nj)  to  .S18  million  for  the 
con.struction  of  their  demonstration 
facility.  Oonstrnction  of  the  Alpena. 
Michigan  facility  began  in  March  2011 
and  API  began  commi.ssioning 
operations  at  their  facility  in  the 
summer  of  2012.  Production  start-ii])  is 
exjiected  to  begin  in  2013. 

Fiberight 

Fiberight  uses  an  enzymatic 
hydrolysis  process  to  convert  the 
biogenic  portion  of  separated  MSW  and 


other  waste  feedstocks  into  ethanol. 

They  have  succe.ssfully  completed  five 
years  of  development  work  on  their 
technology  at  their  small  pilot  plant  in 
Eawrenceville,  Virginia.  In  2009 
Fiberight  purchased  an  idled  corn 
ethanol  plant  in  Blair.stown,  Iowa  with 
the  intention  of  making  modifications  to 
this  facility  to  allow  for  the  proiluction 
of  0  million  gallons  of  cellulosic  ethanol 
per  year  from  separated  MSW  and 
indu.strial  waste  streams.  These 
modifications  were  scheduled  to  be 
comjileted  in  2011.  but  difficulties  in 
.securing  funding  have  resulted  in 
construction  at  this  facility  being 
delayed.  In  January  2012  Fiberiglit  was 
offered  a  S2.5  million  loan  guarantee 
from  IISDA.  Closing  on  this  loan  would 
provide  substantially  all  of  the 
remaining  funds  reipiired  for  Fiberight 
to  com|)lete  the  required  modifications 
at  their  Blair.stown  facility.  (Construction 
is  expected  to  begin  in  early  spring  2013 
and  the  comjiany  expects  that  it  will 
take  ajiproximately  0  months  to 
comjilete.  Additionally,  Fiberight’s 
waste  .separation  plan  for  this  facility 
was  approved  in  June  2012  allowing 
Fiberight  to  generate  RINs  for  the 
cellulosic  ethanol  they  produce  using 
se])arated  MSW  as  a  feedstock.  Fiberight 
is  also  currentlv  develojiing  a  second 
commercial-scale  project  based  on  their 
MSW  “bub  and  spoke"  concept.  Thev 
anticijiate  that  this  facility  will  begin 
fuel  production  in  2014  and  will 
produce  ap])roximately  2.'j  million 
gallons  of  cellulosic  ethanol  per  vear 
when  fully  built  out. 

INEOS  Bio 

INEOS  Bio  has  developed  a  process 
for  producing  cellulosic  ethanol  bv  fir.st 
gasifying  celiulosic  feedstocks  into  a 
.syngas  and  then  using  naturallv 
occurring  bacteria  to  ferment  the  syngas 
into  ethanol.  In  January  2011  USDA 
announced  a  S7.'i  million  loan  guarantee 
for  the  con.struction  of  INEOS  Bio’s  fir.st 
commercial  facility  to  be  built  in  Vero 
Beach,  Florida,  'fliis  loan  was  clo.sed  in 
August  2011.  This  was  in  addition  to 
the  grant  of  up  to  ,$30  million  INEO.S 
Bio  received  from  DOE  in  December 
2009.  At  full  capacity,  this  facility  will 
be  capable  of  producing  8  million 
gallons  of  cellulosic  biofuel  as  well  as 
()  megawatts  (gro.ss)  of  renewable 
electricity  from  a  variety  of  feed.stocks 
including  yard,  agricultural,  and  wood 
waste.  The  facility  also  plans  to  use  a 
limited  ipiantity  of  sejiarated  MiSW  as  a 
feedstock  after  initial  start-up. 

On  February  9.  2011,  INIiO.S  Bio 
broke  ground  on  this  facility.  INEO.S  Bio 
completed  con.struction  on  this  facility 
in  June  2012  and  began  full 
commissioning  of  the  facility.  In  August 
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2012  INI'XIS  Bio  mceived  approval  from 
KPA  for  their  yard  waste  separation  |)lan 
and  suecessfidly  nigistered  tlunr  Vero 
Bleach.  FL  facility  under  tlie  KF.S 
program.  In  Octohiir  2012  the  facility 
iMigan  producing  renewahh;  electricity. 
INIXXS  Bio  entered  the  start-nj)  phase  of 
cellulosic  ethanol  production  in 
Noyemlxir  2012.  Iluring  this  phase  tin; 
facility  was  not  run  continually  as 
facility  modifications  continmul  to  he 
mad(!.  however  a  small  volume  of 
cellulosic  ethanol  was  successfully 
produced.  INIXIS  Bio  has  re])orted  that 
they  plan  to  hci  producing  cellulosic 
ethanol  at  levels  near  the  facility's 
caj)acity  of  8  million  gallons  per  year 
throughout  2018.  This  reported 
.schedide  nspnisejits  a  very  aggressi\’e 
ram|)-up  j)eriod.  Due  to  the  many 
challenges  of  .starting  up  a  hr-st-of-a-kind 
facility  and  the  history  of  production 
delays  in  the  cellidosic  hiofuel  industry, 
FPA  helieyes  a  more  conseryativf! 
projection  is  approjiriate.  For  this 
jji'opo.sal  we  j)roject  0  million  gallons  of 
cellulosic  ethanol  from  INFO.S  Bio  in 
2018.  This  yolume  is  consisttmt  with 
what  would  he  exjjected  from  this 
facility  a.ssuming  a  six  month  straight- 
line  ram|)-u|)  piuiod  heginning  in 
January  2018.  FPA  recpiests  comment  on 
the  proj(H;t(!d  ayailahle  yolume  from 
INFOS  Bio's  facility  in  2018,  as  well  as 
the.se  assumptions  for  the  a])])ro])riate 
ramp-ui)  period  for  cellulosic  hiofuel 
facilities  and  expectations  for 
production  during  this  ram])-up  pha.se. 
I-IPA  will  monitor  INFO.S  Bio's 
production  output  in  the  time  between 
this  i)ro|)osal  and  the  final  rule  and  will 
consider  that  information,  together  with 
j)uhlic  comments  reccnvcul  in  making  a 
final  projtiction.  INFO.S  Bio  is  also 
exploring  .several  opportunities  for 
additional  cellulosic  hiofuel  production 
facilities,  both  in  the  United  States  and 
internationally.  INFO.S  Bio  is  targeting 
.sources  of  inexpensiye  feedstock. 
j)rimarily  waste  materials,  and  siies  a 
market  for  plants  with  production 
capacities  ranging  from  8  to  .‘it)  million 
gallons  per  year. 

KiOR 

KiOR  is  working  to  commercialize  a 
technology  capable  of  conyerting 
hioma.ss  to  a  hiocrude  using  a  jjrocess 
they  call  Biomass  Fluid  Oatalytic 
Oracking  (BFCX]).  BFCX]  u.ses  a  catalyst 
d(!y(!lo])ed  by  KiOR  in  a  process  similar 
to  Fluid  (kitalytic  (Tacking  curnintly 
useil  in  the  ])etroleum  indu.stry.  The 
first  stage  of  this  proccjss  j)roduces  a 
renewable  crude  oil  which  is  then 
ui)graded  to  j)roduc(;  ])rimarily  gasoline, 
die.sel,  and  jet  fuel  as  well  as  a  small 
(juantity  of  fuel  oil.  all  of  which  are 


iKiarly  identical  to  tho.sc;  produciul  from 
petroleum. 

KiOR's  first  comm(!rcial-scale  facility 
is  locat(;d  in  (iolumhus,  Mi.ssi.ssip|)i  and 
is  capable  of  ])roducing  approximately 
1 1  million  gallons  of  gasoline!.  elie!se!l, 
anel  jeet  fue:l  i)e:r  ye'.ir.  (]e)nstnie:tie)n  e)n 
this  lae:ility  he:g<m  in  May  2011  anel  was 
e;e)mple!le!el  in  .Seiptemheir  2012.  KiOR’s 
Uejlumhus  laeiility  is  eauremlly  in  the! 
start-u])  phase.  They  haye!  |)re)elue'.e!el 
hie)e:ruele!  ire)m  e;e!llule)sie:  fe!e!elste)e:ks  that 
is  in  Uiu!  with  their  spe!e:ifie;atie)ns  fejr 
upgnieling  te)  finisheul  ti<ms])e)rtatiem 
fuels.  (Tllulosie;  hie)fuel  RlNs  fre)m  this 
faeality  are  e!X|)e!e:te!el  in  the  first  eiuarte!r 
e)f  2018.  This  iae:ility  is  funeleul,  in  huge 
part,  with  funels  aexjuireul  thre)ugh 
private!  eupiity  raisers  anel  suj)ple!me!nle!el 
by  KiOR’s  .Sl.'lO  millie)n  IPO  in  june 
2011.  KiOR's  curreent  expe!e:tatie)ns  at 
the!ir  (x)lumhus  fae;ility  are  few  a  start¬ 
up  |)e!rie)el  lasting  0-12  me)nths  eluring 
whie;h  lhe!y  e!.stimate  fuel  pre)elue;tie)n 
will  he!  at  80'J()-.')0%  e)f  the  fae:ilitv 
e;ai)ae;ity  aftew  whie:h  they  ])hm  te) 
appre)ae:h  full  ])re)elue:tion  rate!S  at  the 
facility.  KiOR  heis  fe!e!elste)e:k  supply 
agre!e!me!nts  in  plaex!  te)  supply  all  e)f  the! 
re!epnre!el  fe!e!elste)e:k  fe)r  their  Ueelumhus 
facility  with  slash  anel  pre!-e:omme!re:ial 
thinning.  Theyy  ahse)  have!  eeff-take 
agre!e!ments  with  sevewal  e:e)mpanies  leer 
.ill  e)f  the!  fuel  that  will  he!  pre)elue:e!el. 
KiOR  has  .ilse)  anneeunceul  plans  te)  begin 
we)rk  e)n  their  seuxmel  e:e)mme!re:ial-se:ale! 
hie)fuel  pre)eiue:tie)n  iae;ility  in  Natchew,. 
Missi.ssip|)i  u])e)n  the  sue;cessful  start-up 
e)f  their  first  fae:ility.  It  is  unlikely  this 
secemel  fae:ility  will  heegin  pre)elue;tie)n  eif 
hie)fuel  in  2018.  Feir  2018  e)ur  pre)])e)se!el 
pre)eluclie)n  pre)jee;tie)n  is  for  .')  million 
gallons  (8  millie)n  e!thanol-ee|uiyale)nt 
gallons)  of  e:ellulosic  hie)fiu!l  from 
KiOR's  (lolumhus  fae:ility.  This  volume 
is  e;alculateel  assuming  KiOR  will 
proeluce  at  80%  of  the  faeality  e:a])acitv 
fe)r  the  first  nine  months  of  2018 
(e;e)nsistent  with  a  12  month  line-out 
perie)el  he!ginning  in  Oeleiher  2012) 
followed  by  thre)e  months  e)f  proelue:tie)n 
at  the  name|)late!  e:apacity  of  the 
iae:ility."‘  Tlie.se  numhers  are  re!lative!lv 
e:e)n.seryatiye  e.stimate!s  haseel  e)n  the  le)w 
e!nel  e)f  KiOR’s  |)re)eluctie)n  guielance. 
FPA  believes  this  is  an  a])pre)priate 
;ij)l)re)ach  fe)r  this  pre)])e).sal.  We  will 
e:e)ntinue!  te)  me)nite)r  KiOR’s  ])re)elue:tie)n 
ye)lume!  in  the  perie)el  he!twee!n  this 


'’’In  ):()nvtirsiili<ins  will)  KiOK  ll)i!V  lei  this 
as  a  “liiXMUil"  porioei. 

"■ll’A  is  iiol  assiiiDin^  llial  lliis  lae:ilily  will 
proehic)!  at  a  :<()%  rat(!  Ihnni^lioiit  tlu;  eaitin;  start¬ 
up  p.aioel.  I)ut  ratliur  proje^cts  that  ):(llul<)si(:  hiotuul 
pro(lue:ti(ii).  wliiui  aviaaguel  uv(!r  the  (aetin;  start-up 
purioel.  will  ho  .'ttl'Ki  ot  thu  production  capacitv 
(itirii)"  that  period.  I’roduction  will  likeilv  hi!  very 
small  in  the  lirst  low  months  and  will  ramp  up  to 
nesir  lidl  production  e:apac:ity  hy  the  (Mid  of  the  start¬ 
up  period. 


])re)i)t)sal  .mel  the  fin.il  rule  anel  will  use! 
this  infe)rmatie)ii,  te)ge!the!r  with  the! 
puhlie:  extmmetnts  we!  re!e:e!ive!  in 
pre!i)aring  tin  u])elate!el  ])re)je!e:tie)n  fe)r  the 
fin.il  rttle!. 

Blue!  .Sttg.irs 

Blue!  .Sttg.irs,  fetrmetrly  KF  Ihiergy.  h.is 
tle!ye!lt)])e!tl  a  j)re)t:ess  te)  e:e)nye!rt  eielluleise 
<inel  he!mie;e!lhtle).se!  inte)  sug.irs  .mel 
edhaneil  using  <i  e:e)mhineel  ediemiexil/ 
the!rmiil-mee:h<mie;al  ])re!treatment 
pre)e:e!ss  fe)llowe!el  by  enzym.itic: 
!iyelre)lysis,  e:e)-fe!rtnentatie)n  ofCk'i  anel 
00  sugiirs,  ;mel  elistillatieen  te)  fuel-gniele 
etthaiu)!.  This  ])re)ehte;tie)n  ])re)e;e!ss  is 
vetr.satile!  e!tie)ugh  te)  alle)w  fe)r  a  wiele 
variety  of  e:ellule)sie:  feeel.stoeTs  te)  he 
usetel,  inedueling  weieiely  hie)ma.ss  anel 
he!rhae:e!e)us  hieema.ss  sue;h  as  sugarextne 
h.igasse.  In  August  2010  Blue  Sugars 
anne)une;e!d  <i  jeeint  eleye!le)pment 
iigrentment  with  Pe!lre)hra.s  Amerie:a  Ine;. 
As  part  e)f  the  agreement  Petre)hras  has 
invet.steel  .$11  million  te)  moelify  Blue! 
.Sugars’  I.,")  millie)!!  galle)n.s  ])e!r  ye!ar 
ele!me)nstratie)n  laeality  in  l]])te)n, 
\Vye)ming  te)  alle)w  it  te)  ])re)e:e!.ss  bagasse! 
anel  e)th(!r  hie)mas.s  ieeelstoeTs.  The 
me)elifie:atiotis  te)  Blue  .Sugars’  fae;ility 
were!  e;e)m])le!te!el  in  the!  spring  e)f  201 1 . 

In  A])ril  2012  Blue  .Sugars  gi!ne!ratt!el 
aj)pre)ximate!ly  20,000  celhile).sie;  hiofuel 
RlNs,  the!  first  sue:h  RINs  generateel 
uneler  the!  RF.S  j)re)gr<!m.  Blue  .Sugiirs  li.is 
ineliexited,  however,  that  the  exillulosie: 
eithaiiol  they  proeluceiel  was  eixporteel  to 
Brazil  for  jireimotional  effeirts  at  the!  Riei 
-1-20  exinferemce  in  Bnizil.  These  RlNs 
wemlel  there!fe)re  liiive  tei  he!  retireel  anel 
will  ne)t  he!  ayailahle  to  eihligateel  piirtit!s 
te)  meet  their  eiellulosie:  hiofuel 
re(|uire)ments  in  2012.  The  main 
])urpose  e)f  the  Upton,  Wyoming  facility 
is  te)  furthe!!'  refine  Blue  .Sugars’ 
technology  in  pre!paratie)n  for  their  first 
e:ommercial  facilities  whie:h  may  he 
le)e;ate!el  in  the  Brazil  or  the  United 
.State!s. 

ZexiU.hem 

ZeiiChe!!!!  successfully  comjiledeel 
e:e)n.strut:tion  of  their  elemonstration- 
se;ale!  fae:ility  in  Be)arelman,  ()rege)n,  in 
()e;te)he!r  2012.  alle)wing  for  the 
pre)elue:tie)n  of  ethanol  from  sugars 
eleriveel  fre)m  celhileise  anel  he!mi- 
e:elhile)se.  When  fully  e)])e!ratie)n<il. 
Ze!a(8ie!m  exjieels  this  fae:ilitv  will  he! 
e:a])ahle  e)f  ])re)ehie:ing  2.')0,000  galleens  e)f 
e;e!lhile)sie;  ethane)!  per  year.  Ze!a(;he!m’s 
pre)elue:tie)n  ])re)e:e!ss  use!s  a  e:e)mhinatie)n 
e)f  hie)e:hemie:al  ;mel  therme)e;he!mie:<il 
tee:hne)logie.s  to  ])re)elue:e  ethane)!  anel 
othe!!’  re!newahle  e.hemiexils  freem 
e:elhile)sie:  materials.  The  fe)e!elste)e:k  is 
first  fraedieenateel  inte)  twe)  separate 
streams,  one  e:ontaining  .sugars  eleriveel 
from  cellulo.se  and  hemie:ellulose  anel 
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the  other  containing  lignin.  The;  sugars 
are  fermented  into  an  intermediate 
cliemical,  acetic  acid,  using  a  naturally 
occurring  acetogen.  The  acetic  acid  is 
then  converted  into  ethyl  acetate,  which 
can  tlnm  he  hydrogemated  into  ethanol. 
Th(!  hydrogen  necessary  for  this  process 
is  jjiodnced  hy  gasifying  the  lignin 
stream  from  tlu;  cellnlosic  biomass. 

Work  is  currently  underway  to  add 
additional  i)roce.ss  modules  that  will 
(mahle  ZeaChem  to  convert  the 
ccdlulosic  ethanol  to  jet  and  diesel  fuel 
h(!ginning  in  2013. 

/(iadhem’s  proc:e.s.s  is  llexibh!  and  is 
c;apal)le  of  producing  a  wiile  range  of 
nmewahle  chemicals  and  fuels  from 
many  different  feedstocks.  Thev  plan  to 
use  both  agricultural  residues  and  wood 
waste  at  their  (hanonstration  facility  and 
have  contracts  in  ])lace  for  these 
feedstocks,  as  well  as  ])urpo.se-grown 
wood,  at  their  fir.st  commercial-scale 
facility.  In  January  2012  Zeadhem 
announced  that  they  had  received  a 
S232..'i  million  conditional  loan 
guarantee;  oiler  from  USD  A  for  the 
construction  of  their  first  c:omm(;rcial- 
scah;  facility,  which  will  have  a  capacity 
of  at  l(;ast  25  million  gallons  per  year. 
Z(;adh(;m  cnrrentlv  has  agreements  in 
place  to  provide;  all  of  the;  ne;e:e;ssarv 
fe;(;d.ste)e:k  lor  this  faedlity.  This  fae.ility. 
however,  is  not  e;x])e;cted  te;  l)e;gin 
l)re)ehie:ing  e;e;lhdo.sie:  hie)fue;l  until  late 
2014  at  the  (;arlie;.st. 

2.  Faenlities  Not  Ine:lnde;el  in  2012 
Pre)je;e:tie)ns 

In  aelelitie)!!  to  the;  facilitie;s  that  were; 
inchieled  in  enir  e:e;llnle)sie:  hie)fuel 
ve)lmne  pre)je;ctions  for  the;  2012 
ce)m])liane;e  ye;ar.  the;re;  is  one;  aelelitieenal 
faedlity  that  we;  he;li(;ve;  will  j)re)elue:e; 
voliime;.s  in  2013.  Several  e)the;r  large 
])roelue;tion  fae;iliti(;s  are  planning  to 
l)(;gin  ])re)due:tion  of  celhdosie;  hieefuel  in 
2014. 

Ah(;ngeui 

Abengoa,  a  large;  international 
biofuels  e:e)mpany,  is  one;  of  two  ne;w 
e:ellulosie;  biofuels  produe:e;rs  e;xi)e;e:te;d 
to  he;gin  the;  proeluedion  of  celhdosie: 
biofuels  anel  RlNs  from  a  e:e)nnnere:ial- 
se:ale;  fae:ility  in  2013.  Al)e;nge)a  ])lans  te; 
use  an  enzymatie:  hvelreilvsis  tee;hne)logv 
to  e:onve;rt  e;e)rn  .ste)ve;r  anel  e)ther 
agrie:idtnral  waste  fe;ed.stoe:ks  inte; 
e;thane)l.  After  .sue:c:essfidlv  te;.sting  anel 
refining  their  technoleegy  at  a  ])ilot-.sc:ale; 
fae:ility  in  Ye)rk,  Ne;l)raska  as  well  as  in 
a  elememstratiejn-sc.ale  fac;ility  in 
Salamanca,  S])ain.  Abengoa  is  ne)w 
working  towarels  the  eiompletion  e)f  the;ir 
first  e:e)mme;re;ial-se:ale;  e:ellule)sie:  ethane;! 
fae:ility  in  Hugote)n,  Kansas.  Al)(;nge;a 
has  e;ontrae:ts  in  ])lae:e;  to  pre)vide;  the; 
maje)rity  e)f  fe;e;elste)e:ks  n(;e:e;ssarv  fe)r  this 


fae:ilitv  fe)r  the;  n(;xt  10  ve;ar.s  anel 
sue;e;e;.s.sfidly  e:e)mple;teel  their  first 
hieemass  harvest  in  the  fall  ejf  2011. 
don.strue;tie)n  at  this  fae.ility,  whie;h 
l)e;gan  in  Septeml)e;r  2011,  is  e;xpe;e:t(;d  te; 
take  24  me)nths  and  he;  e:e)mple;t(;el  in  the; 
fe)urth  e|niirte;r  e)f  2013.  All  e)f  the;  maje)r 
pre)e:e;s.s  e;eiui])me;nt  fe)r  this  ])re;je;e:t  has 
l)e;e;n  ])ure:hase;el  anel  ;ill  eef  the;  re;e|uire;el 
j)e;rmits  fe)r  e:e)n.strne;tie)n  heive;  l)e;e;n 
ap])re)ve;el.  Ahe;nge)a’s  Hugeeteen  fae;ilitv  is 
being  partially  fnnele;el  by  a  .Si  32  millie)n 
De;];;irtme;nt  e)f  luiergy  (DOF)  leeiin 
guarantee. 

When  e:e)mi)le;te;el,  the;  Ihige)te)n  plant 
will  he;  e:a])ahle;  e)f  pre;e;e;.ssing  700  elrv 
teens  e)f  e:e)rn  stover  per  elay,  with  an 
ex])e;e:te;el  annual  e;lhimol  proehictieni 
e;apae'.ity  e)f  a])])re)ximate;ly  24  millieen 
gallons.  Al)e;ngoa  plans  to  he;gin  ramping 
up  j)re)due:tion  at  the  fae:ility  shortlv 
afte;r  ceempleting  e;e)n.strne:tion  in  late; 
2013  emel  te;  he;  proelucing  fuel  at  rates 
near  the;  name;plate;  e:apae:ity  in  the; 
.se;e:e)nel  ejiuirte;r  of  2014.  After 
.sne:e:e;.ssfullv  preeving  the;ir  te;e:hne)le)gv  at 
e:e)mme;re:ial-.se:ale;  in  Hugoton.  Ahe;nge)a 
e:urre;ntly  plans  te;  e:e)nstrue:t  aelelitional 
similar  e:e;llulosie:  e;thane)l  pre)ehie:tion 
fae:ilitie;.s.  either  e)n  gre;e;nfie;lel  sites  e)r 
e;e)-le)e:ating  the;se;  new  fae:ilitie;.s  with 
their  e;urre;ntly  e;xi.sting  .stiire:h  ethiine;! 
lae:ilitie;s  arounel  the;  llnite;el  .States. 

While;  this  fae;ility  e;e)idel  pre)ehie:e;  eip  te; 

1  millie)n  gedleens  e)f  e:e;lhde)sie;  e;thane)l  in 
2013  e;ve;n  a  slight  ele;lay  weenie!  residt  in 
nee  fne;l  being  pieeehieieel  in  2013.  (hve;n 
the;  hi.steerv  eef  elelays  in  the;  e:e;lluleesic 
hieefne;ls  inelustrv  we;  are;  neet  ine:hieling 
;my  veelume;  from  Aleeaigeea’s  fhigoteen. 

K.S  fae:ility  in  eeur  preepeeseel  ]ereeje;e:te;el 
availiihle  veehnne;  for  2013. 

Poet 

Poe;t  has  also  eleveleepeel  an  enzymatie: 
hyelrolysis  preee;e;ss  tee  e:eenvert  e:e;lhdeesic 
biomass  intee  ethanol.  Peeet  has  heeen 
investing  in  the;  de;ve;leepment  eef 
e;elhdeesic  ethanol  te;e:hneeleegy  feer  meere; 
than  a  ele;e:aele;  anel  leeegan  preeehie:ing 
sm.ill  veehnnees  eef  e:e;lhdeesie:  ethaneel  at 
pileet-.se:ale;  at  their  plant  in  .Se:eetlanel.  .SD 
in  late  2008.  In  January  2012,  Peeet 
feermeel  a  jeeint  veentiire  with  Reeyal  D.SM 
eef  the;  Netherlanels  e:alle;el  Peeet-DSM 
Aelvane:e;el  Bieefnels  tee  e:onnne;re:ialize; 
anel  lie:e;n.se;  their  e:e;lluleesie:  ethaneel 
te;e;hneele;gy. 

The;  jeeint  venture’s  fir.st  e:eemnee;re;ial- 
se:ah;  fae:ility,  e:alle;el  Projee:t  LIBERTY, 
will  lee;  leee:ate;el  in  Emmet.shurg,  hewa. 
'I'liis  fae;ilitv  is  ele;.signe;el  tee  preece.ss  770 
elrv  teens  eef  ceern  e:eeh.s,  leaves,  husks,  anel 
some  stalk  per  elay  intee  e:e;lluleesie: 
ethaneel.  The  fae.ility  is  proje;e:te;el  tee  have; 
an  annual  ]ereeelue;lieen  e:apae;ity 
lee;ginning  at  apjereeximately  20  millieen 
gallons  per  year,  ine.reasing  eever  time;  tee 
25  million  gallons  per  ye;ar.  In 


antie:ijeatieen  eef  the;  steirt-up  eef  this 
fcicility.  Peee;t  e:eenstrue:te;el  a  22-ae;re; 
leieema.ss  storage  fae:ility  anel  hael  its  fir.st 
e:onmu;re;ial  harvee.st  in  2010,  e;eelle;e;ting 
.‘18,000  teens  eef  leieema.ss. 

.Site;  jerep  weerk  feer  Preeje;e:t  LIBERTY 
leeegan  in  the;  summer  eef  201 1 .  anel 
ve;i’tie:al  e:eenstrue:tieen  eef  the;  fae:ilitv 
leeegan  in  the;  spring  of  2012.  Peeet  was 
iiwareleeel  a  .SlO.'e  millieen  leean  gnaranteee; 
eeffer  feer  this  jereejeeeet  from  DOE  in  Julv 
2011,  hut  with  the;  jeeint  veentiire;  deecieleeel 
tee  preee:e;e;el  witheeut  the  leean  guarantiee. 
This  preeje;e:t  is  eexpecteeel  tee  lee;  ceempleteeel 
ley  the  end  eef  2013,  heeweveer  at  this  time; 
ERA  is  neet  eexpeeeting  any  e:ommere:ial 
eeelhdiesie:  ethaneel  preeduction  from  this 
facility  until  2014.  After  the  completion 
eef  Preejeeet  LIBERTY.  Poet  plans  tee  leuilel 
e;ellulo.sic  ethanol  fae:ilitie.s  at  all  eef  their 
lexisting  corn  ethaneel  plants.  They  are 
al.see  planning  tee  lii.ense;  their  te;i:hnologv 
for  u.se  at  other  grain  eethanol  plants,  as 
well  as  leuilel  aelelitional  plants  that  will 
|eroe:e;.ss  wheat  straw,  rice  hulls,  weeeeely 
leiomass  eer  lu;rleae:e;ou.s  eneergy  creeps.  By 
2022  Peeet  has  a  goal  eef  preeelue;ing  3..'i 
leillion  galleens  eef  celluleesie:  ethaneel  per 
ye;ar. 

Other  deemjeanies 

There;  are;  .several  meere;  e;eemie;mie;s 
planning  tee  heegin  preeilucing  e:e;llulee.sic 
leieefuel  freem  e;eemmere:ial-.se:ali;  facilitiies 
in  2014.  deempanies  sue:h  as  DuPont. 
Enerkian,  anel  seeveral  eethers  :ire;  all 
e:urre;ntly  targeeting  2014  feer  the;  start-up 
eef  their  first  i:onnnere:ial  facilitie;.s.  These; 
facilitie;s  re;pre;se;nt  ajeproximately  100 
millieen  galleens  eef  aelelitieenal  e;e;lluleesic 
leieefuel  preeelui:tieen  e:apae;itv.  As  with  the; 
e:ompanii;s  eli.se:u.s.se;el  above,  meest  eef 
the;,se;  e:eem))anie;s  have  alreaely  hi;gun  tee 
eleveleep  plans  feer  their  suce:e.ssive 
fae:ilities  after  the;  .suce:es.sful  e:eempletie)n 
eef  their  initial  preeje;e:t.s.  While;  the;y  will 
neet  e;eentrihute;  any  volume  in  2013,  and 
have;  therefore  not  lei;e;n  inclueleel  in  eeur 
preejeoseel  veelume,  they  are;  a  further 
inelicatieen  eef  the;  jeotential  feer  the; 
signifie:ant  growth  eef  the  e:e;lhilee.sie: 
leieefuel  inelu.strv  in  the  Uniteeel  States  in 
the  near  future;. 

3.  Othe;r  Peetential  .Seeure:e;.s  of  Domestie: 
(a;lluleesic  Bieefuel 

Eae;h  eef  the;  e:eem]eanie;s  listeel  in  the; 
previeeus  twee  .se;e:tieen.s  is  jelanning  tee 
generate;  celluleesie:  leieefuel  RlNs  using 
eene  eef  the;  valiel  RlN-gene;rating 
pathways  listeel  in  Table;  1  tee  45  80.1428. 
We;  are;  alsee  eiware  eef  se;ve;ral  e:eem}eanie;.s 
whee  may  lee;  in  a  peesitieen  tee  ]ereeelui:e 
e:e;llulee.sie:  leieefuel  in  2013  hut  intenel  tee 
use;  a  preeeluctieen  pathway  theit  is  neet 
currently  aiejeroveel  feer  RIN  geaiieratieen. 
Pathways  that  are  e:urre;ntly  uneler 
e;valuatieen  hy  EPA  ine:luele; 
tnmspeertation  fuels  deriveel  freem 
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tliis  i)()inl.  neither  Beta  Renewables  nor 
Enerkeni  have  registered  their  facilities 
under  the  RFS  program,  a  necessary  .step 
that  must  he  coinjileted  liefore  these 
coinpaiues  can  generate  KlNs  for  any 
fuel  they  imjiort  into  the  United  Statiis. 
Both  are  planning  to  locate  additional 
plants  in  the  lIintiHl  States  in  the  future 
and  are  likely  to  generate  RlNs  for 
|)rodiiction  from  dome.stic  facilities  in 
future  years. 

Projections  From  the  Fnergy 
Information  Administration 

Section  211(oK3KA)  of  the  (dean  Air 
Act  requires  ElA  to  “  *  *  *  jnovide  to 
the  Administrator  of  the  Environmental 
Protection  Agency  an  estimate,  with 
respect  to  the  following  calendar  year, 
of  the  volumes  of  transportation  fuel, 
hiomass-hased  diesel,  and  cellulosic 
hiofnel  projected  to  he  .sold  or 
introduced  into  commerce  in  the  United 
States.”  EIA  jirovided  the.se  estimates  to 
us  on  October  18.  2012.'”  With  regard 
to  cellulosic  hiofnel,  the  EIA  estimated 
that  the  available  volume  in  2013  would 
he  0.0  million  gallons  (13.1  million 
ethanol-eciuivalent  gallons).  A  summary 
of  the  commercial  scale  jilants  thev 
considercul  and  associated  production 
volumes  is  shown  below  in  Table  ll.U..'i. 


Table  II.C.5— Cellulosic  Biofuel  Plants  Expected  To  Generate  Biofuel  RINs  for  2013 


EIA  forecast 

Mechanical 

completion 

1 

Company 

Location 

Product 

Design 

capacity 

Utilization 

(percent) 

Production 

(million 

gallons) 

Ethanol- 

equivalent 

production 

(million 

gallons) 

2012 . 

INEOS  Bio  . 

Vero  Beach,  FL . 

Ethanol  . 

8 

50 

4.0 

4.0 

2012  . 

KiOR  . 

Columbus,  MS  . 

Liquids . 

11 

50 

9.0 

Various . 

Various  Pilot  Plants 

Various . 

Ethanol  . 

1 

10 

0.1 

0.1 

Total  Capacity  and  Production  for  2013  . 

20 

48 

9.6 

13.1 

landfill  hiogas  such  as  UNU  and 
cellulosic  ethanol  jiroduced  from  corn 
kernel  fihcu'.  If  these  or  other  cellulosic 
biofuel  pathways  are  ajijirovcid  by  EPA, 
they  may  he  u.sed  to  generate  cellulosic 
biofuel  RINs  in  2013.  Becau.se  the  dale 
of  any  final  determination  on  the.se 
palhwavs  is  uncertain,  however,  no 
volume  of  cellulosic  fuel  from  these 
pathways  has  been  included  in  our 
|)roposed  2013  cellulosic  biofuel 
projection. 

4.  Imports  of  (iellulosic  Biofuel 

While  domestically  juoduced 
cellulosic  biofuels  are  the  most  likely 
.soun:e  of  cellulosic  biofuel  available  in 
the  United  States  in  2013.  imports  of 
cellulosic  biofuel  produced  in  other 
countries  may  akso  generate  RINs  and 
]>articipate  in  the  RFS  program.  While 
the  RFS  program  does  provide  a 
financial  incentive  for  conqianies  to 
import  cellulosic  biofuels  into  the 
UnitiKl  .States,  the  combination  of  local 
demand,  financial  incentivtis  from  other 
governments,  and  transportation  costs 
for  the  cellulosic  hiofnel  has  resulted  in 
no  cellulosic  hiofnel  being  imported  to 
the  United  .States  thus  far.  We  believe 
this  situation  is  likely  to  continue  in  the 
near  future  and  have  not  included  any 
cellulosic  hiofnel  imports  in  our 
projections  of  available  volume  in  2013. 


As  in  the  United  .States,  the 
ju'oduction  of  cellulosic  hiofuels 
internationally  is  currently  limited  to 
small-scale  research  and  development, 
pilot,  and  demonstration  facilitiiis.  'I'his 
is  likely  to  continue  to  he  the  case 
throughout  2013.  Two  notable 
exceptions  are  facilities  built  and 
oj)(!rated  by  Beta  Renewables  and 
Enerkem.  Bela  Renewables  completed 
con.strnction  of  their  fir.st  commercial- 
scale  facility  located  in  (aescentino, 

Italy  in  the  summer  of  2012.  This 
facility  is  designed  to  produce 
ajiproximately  20  million  gallons  of 
cellulosic  ethanol  jier  year.  Beta 
Renewables  uses  an  enzymatic 
hydrolysis  process  to  produce  ethanol 
from  local  agricultural  residues  and 
herbaceous  energy  crojis. 

Enerkem  is  also  in  the  process  of 
building  their  first  commercial-scale 
facility  in  Edmonton,  Alberta  and  plans 
to  begin  operations  in  early  2013. 
Enerkem’s  facility  will  use  a 
thermochemical  process  to  produce 
syngas  from  M.SW  and  then  catalytically 
convert  the  .syngas  to  methanol.  The 
methanol  can  tlum  hi;  sold  directly  or 
upgraded  to  (ithanol  or  other  chemical 
products.  At  full  capacity  this  facility 
will  he  capable  of  producing  10  million 
gallons  of  cellulosic  ethanol  ])er  vear.  At 


ElA’s  |)rojections  of  cellulosic  hiofnel 
production  in  2013  are  viiry  similar  to 
i'il’A’s  projections  discussed  ahovi!  and 
summarized  in  .Section  II.U.6  hidow. 

The  lists  of  com|)anie.s  that  EIA  and  ERA 
expect  to  generate  cellulosic  hiofnel 
RIN.S  in  2013  are  the  same.  There  are, 
however,  diffenmces  in  the  volumes  of 
cellulosic  hiofnel  ex|)ected  to  lx; 
produced  at  the  production  facilities 
listed.  ERA  has  higher  jirojections  of 
cellulosic  biofuel  production  for  INEO.S 
Bio  ((>  million  gallons  vs.  4  million 
gallons)  and  lower  jirojections  for  KiOR 
(8  million  (;thanol-e(|uivaient  gallons  vs. 


9  million  ethanol  (!i)uivalent  gallons). 
Tlui.se  variations  are  a  result  of  different 
methodologiiis  u.sed  by  EIA  and  ERA  to 
|)roject  hiofnel  production  in  future 
years.  Both  INEO.S  Bio  and  KiOR  are 
structurally  conqilete  commercial  scale 
facilities  that  plan  to  operate;  throughout 
2013.  In  their  projections  EIA  has  us(;d 
a  utilization  rate  of  .lOTo  for  both  of 
th(;.s(;  facilities.  Rather  than  use; 
utilization  rat(;s  to  jiroject  |)roduction, 
1‘iRA  has  (;.stimat(;d  ramp-up  .schedul(;s 
for  the  both  INEO.S  Bio  and  KiOR.  Tlu; 
ram|)-up  schedules  eslimat(;d  for  these 
facilities  (filler  from  each  oth(;r  and 


w(;re  developed  based  on  information 
r(;c(;ived  from  the  comiianies  and  ERA’s 
knowledge  of  the  ])roduction  jirocesses 
us(;d  by  each  conqiany.  We  believe 
these  different  ranqi-uj)  .scheduh.’s, 
which  corr(;.spond  to  different  effective 
utilization  rates,  are  a|)pro)U'iate  due  to 
the  significant  differeiuxis  in  the 
technologies  used  by  INl'iO.S  Bio  and 
KiOR  to  ]U()duc(;  cellulosic  biofuel.  ERA 
and  I'ilA  both  considered  the  timing  of 
the  imtici|)ated  start  u])  of  th(;se 
facifili(;s  along  with  anticijialed  ramp- 
uj)  sch(;dule.s/utifization  rates  in 
projecting  volunu;  production  for  2013. 


Utllri’  Iroin  Adiiiii  SiiMiiinski.  LIA 
Adiniiiislrator  to  l.isii  lacksun.  Id’A  Adiiiinislr.itdi' 
(V :I(iIm!I  1H.  2012. 
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As  l)otl)  facilities  ])lan  to  start 
production  at  apjiroximately  the  same 
time,  the  difference  in  the  effective 
utilization  rates  represented  by  EPA’s 
projected  volumes  for  these  companies 
is  the  result  of  anticipated  ramp-u]) 
schedules.  More  information  on  th(! 
ram])-iip  .schedules  ii.s(!d  hv  EPA  in  our 
proj(;cted  production  volumes  for 
INEOS  I5io  and  KiOR  can  he  found  in 
S(!ction  11.(1. 1  above. 

While  the  t:ellulosic  biofuel  volume 
projections  for  2013  jirovitled  by  EIA  are 
not  identical  to  those  being  finalized  in 
this  rule  EPA  believes  that  they  are 
similar  enough  to  sup|)ort  the  volumes 
we  are  finalizing.  When;  differiaices 
exist  they  are  due  to  differences  in  the 
ramp-up  .schedules  estimated  by  EPA 
and  the  utilization  factors  u.sed  by  EIA 
for  the  two  companies  exjjected  to 
produce  cellulosic  biofuel  in  2013.  As 
discussed  above,  EPA  believes  the 
ajiproach  we  have  taken  is  a])])ro])riate. 
EI’A  has  interjinited  section  (lAA 
211(oK7)(D)  as  vesting  tin;  authority  for 
making  the  jirojection  with  EPA.  and  is 
not  re-oj)ening  that  interpretation  for 
comment  in  today’s  proposal.  As 
described  in  past  rulemakings,  the 
.statute  provides  that  the  projection  is 
“determined  by  the  Administrator  based 
on  the  e.stimate  provided  |bv  EIAj.” 
(longress  did  not  intend  that  EPA 
simply  adopt  EIA's  jirojection  without 
an  imhjpendent  evaluation.  EPA's 


consideration  of  EIA’s  estimate  in 
developing  this  ])ro])osal  is  consistent 
with  EPA’s  consideration  of  EIA’s 
estimate  in  the  pa.st  rulemakings 
involving  a  reduction  of  the  volume 
standard  for  cellulosic  biofuel.  El’A’s 
interpretation  and  im])lementation  of 
the  obligation  to  ba.se  its  ])rojection  on 
the  EIA  estimate  recimtly  was  upheld  in 
API  V.  KPA,  No.  12-113‘),  slip  op.  at  .1- 
t)  (D.d.  (lir.  january  2.^),  2013). 

0.  Summary  of  Volume  Projections 

The  information  we  have  gathered  on 
cellidosic  biofuel  producers,  described 
above,  allows  us  to  project  production 
volumes  for  each  facility  in  2013.  For 
the  ]mr])oses  of  this  proposed 
rulemaking  we  have  focused  on 
commercial-.scale  cellulosic  biofuel 
production  facilities.  We  believe  our 
focus  on  commercial-.scale  facilities  is 
appro|)riate  as  the  industry  transitions 
from  small-scale  R8tD  and  pilot  facilities 
to  large-scale  commercial  production.  It 
is  likely  that  several  small-.scale 
facilities  such  as  API,  KL  Energy, 
Zeadhem,  and  others  will  also  produce 
some  cellulosic  biofuel  in  2013.  Indeed, 
EIA’s  ])rojection  from  such  facilities  was 
only  0.1  million  gallons  in  2013.  This 
voluim;  is  (piite  small  in  relation  to  that 
expected  from  the  two  commercial-.scah; 
facilities  for  which  we  hav(!  ])roj(!Cted 
volumes  in  2013  (see  Table  II. (1.0-1 
Ixdow).  Additionally,  while  RINs  may 


be  generated  for  any  cellulosic  biofuel 
})roduced  from  these  small  and 
])ilot  facilities,  bistorically  many  have 
chosen  not  to  do  .so  for  a  variety  of 
rea.sons.  We  are  therefore  not  })ro|)osing 
to  include  a  volume  projection  from 
the.se  facilities.  We  invite  comment  on 
this  i.ssue. 

In  2013  as  many  as  four  domestic 
cellulosic  biofuel  production  facilities 
have  the  potential  to  proiluce  fuel  at 
commercial  scale.  Each  of  these 
facilities  is  discu.s.sed  above,  and  the 
facility  production  targets  for  each  are 
summarized  in  Table  ll.C.0-1  below. 
Two  of  the  companies  that  have  the 
potential  to  produce  cellulosic  biofuel 
in  2013.  Abengoa  and  Fiberight.  are  not 
planning  on  beginning  fuel  production 
until  late  in  the  year.  Even  a  small  delay 
in  their  exjiected  production  timeline 
could  result  in  their  failure  to  ])roduce 
any  cellulosic  biofuel  in  2013.  For  the 
purpo.se  of  this  pro|)o.sal,  therefore,  we 
are  not  projecting  production  from  these 
facilities  in  2013  consistent  with  EIA. 

When  added  together,  the  total 
projected  jiroduction  volume  from 
commercial-.scale  production  facilities 
in  the  United  States  in  2013  is  11 
million  gallons  (14  million  ethanol- 
e(]nivalent  gallons).  This  number 
rejiresents  the  expectiul  fuel  jiroduction 
from  each  facility,  taking  into  account 
the  EIA  e.stimat(!s  and  the  many  factors 
described  in  detail  above. 


Table  II. C. 6-1— Projected  Available  Cellulosic  Biofuel  for  2013 


Company  name 

Location 

Feedstock 

Fuel 

Abengoa  . 

Hugoton,  KS  . 

Corn  Stover  . 

Ethanol  . 

Fiberight  . 

Blairstown,  lA . 

MSW  . 

Ethanol  . 

INEOS  Bio  . 

Vero  Beach,  FL . 

Vegetative  Waste  .. 

Ethanol  . 

KiOR  . 

Columbus,  MS  . 

Wood  Waste  . 

Gasoline  and  Diesel 

Various  Pilot/Demo 
Plants. 

N/A  . 

N/A  . 

N/A  . 

Total 


Design 

capacity 

(MGY) 

First  production 
(projected) 

24 

4th  Quarter  2013  ... 

6 

4th  Quarter  2013  ... 

8 

1  St  Quarter  201 3  ... 

11 

1st  Quarter  2013  .... 

N/A 

N/A  . 

49 

2013 
projected 
available 
volume  (MG) 


14 


I).  Proposed  (lelliilosic  Biofuel  Volume 
for  2013 

In  today’s  NPRM  wi;  are  ])ro])osing  a 
volume  for  the  2013  cellulosic  biofuel 
standard  that  is  based  on  EIA’s  e.stimati;. 
])roduction  volumes  developed  in 
consultation  with  tin;  comiranies 
(ixjxicted  to  ])roduce  cellulosic  biofuel 
from  commercial-.scale  faculities  in  2013. 
and  EPA’s  judgnumt.  Many  factors  bavi; 
been  takmi  into  crrnsideration  in 
d(!veh)])ing  the.se  ))roji;ctions.  such  as 
the  EIA  estimate,  the  current  status  of 
])roject  funding,  the  status  of  the 
jiroduction  facility,  anticipated 


construction  timelines,  the  anticipated 
start-u])  date  and  ramji-up  .schedule, 
feedstock  su])])ly,  intent  to  generate 
RINs,  and  manv  others.  Moreover,  all  of 
the  com])anie.s  incbuhnl  in  our  2013 
volume  projections  have  invested  a 
significant  amount  of  time  and 
resources  devtdoping  their  technologies 
at  RiUl  and  demonstration-scale 
facilities  prior  to  the  design  and 
con.struction  of  their  first  commercial- 
.scale  facilities.  The  projects  have  solid 
financial  backing:  for  example  the 
INOES  Bio  ])roject  is  backed  by  federal 
loan  guarantees.  By  the  time  of  our  final 


rule  the  facilities  owned  by  KiOR  and 
INEOS  Bio  are  scheduled  to  have 
already  begun  fuel  production,  making 
our  2013  projections  mon;  reliable  than 
prior  year  |)rojections.  We  believe  tbe 
sum  of  these  individual  ])rojec:t(ul 
available  volumes  (14  million  ethanol- 
iKluivalent  gallons)  is  a  reasonable 
re])re.sentation  of  expected  jiroduction. 
This  projection  reflects  EPA’s  best 
e.stimate  of  what  will  actually  happen  in 
2013."* 


"'.SiM!  APIw  KPA.  No.  12-1  i:i!l.  slip  op.  at  1(1 
(U.C..  Cir.  lanuiiry  2.'j.  2(li:i). 
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It  is  iin])orlant  to  note  that  the  final 
cellulosic  biofuel  standard  for  2013  may 
be  .set  at  a  volume  that  differs  from  the 
pro|)o.s(!(l  volume.  'I’bis  could  bappen 
fora  variety  of  reasons,  including 
unexpected  project  modific:ations  or 
cancellations  or  the  inclusion  of 
volumes  of  ccdlulosic  biofuel  from 
.sources  other  than  those  listeil  above, 
f’or  (;xam|)le.  the  propostul  projectcul 
available  volume  of  cellulosic  biofuel  in 
2013  di.scnssed  above  (14  million 
(ithanol-ecpiivalent  gallons)  does  not 
include  potential  contributions  from 
cellulosic  ethanol  produced  from  corn 
fiber  or  trans|)ortation  fuels  derivtul 
from  landfill  biogas  such  as  (]N(I. 
'rogetber.  these  pathways  could  generate 
.several  tens  of  millions  of  gallons  of 
etbanol-(!quivalent  renewable  fuel. 
However,  since  it  is  uncertain  when  our 
evaluation  of  these  pathways  will  be 
completed  we  have;  not  included  their 
volumes  in  our  2013  ])rojection  in  this 
NPRM.  If  anv  ofthe.se  pathwavs  are 
ap|)roved  prior  to  the  final  rule, 
additional  voIuiik;  from  tluxse  .sources 
may  be  added  to  the  target  production 
volunuxs  li.sted  in  Table  II.(i..")-l  for  the 
final  rule. 

We  will  continue  to  monitor  the 
progress  of  the  ccdlulosic  biofuel 
indu.strv.  in  particular  the  progr(!ss  of 
the  companies  which  form  the  basis  of 
our  i)roposed  2013  volume  |)rojection. 

As  time;  ])rogres.se.s  and  we  are  abh;  to 
track  whether  or  not  the  cellulosic 
biofuels  producers  are  able  to  meet  tlu; 
construction  and  ramp-up  .schedules 
they  have  pre.sented.  and  after 
considering  public  comments  we 
receive  on  this  propo.sal.  we  will  have 
a  clearer  idea  of  the  ap])ro])riate  volume 
of  fuel  that  we  can  reasonablv  expect  to 
be  produced  and  made  commercially 
available  in  201 3. 

III.  Assessment  of  Advanced  Biofuel 
and  Total  Renewable  Fuel  for  2013 

As  described  in  Section  I.  the  volumes 
of  renewable  fuel  to  be  used  under  the 
RFS2  program  (iach  year  (absent  an 
adjustment  or  waiver  by  EFA)  are 
sp(!cified  in  (]AA  211(o)(2).  For  2013, 
the  aj)plicable  volume  of  advanced 
biofuel  is  2.7.'j  bill  gal  and  the 
applicable  volume  of  total  renewable 
fuel  is  10..'j.‘i  bill  gal.  However,  the 
statute  giv(!s  FFA  the  discretion  to 
naluce  tbe.se  volunu!  n!(]uirements  in 
the  eviait  that  the  cellulosic  biofuel 
volume  re(piir(!ment  is  reduced.  While 
we  are  not  proposing  to  reduce  the 
naiuired  volumes  of  advanced  biofuel 
and  total  renewable  fuel  for  2013,  we 
napiest  comment  on  whether  and  to 
what  extent  a  reduction  is  warranted. 
We  have  the  discretion  to  reduce  the 
advanced  biofuel  volume  and  the  total 


renewable  re(|uirement.s  for  2013  bv  up 
to  the  amount  that  tlu;  cellulosic  biofuel 
volume  reciuirement  is  iHuluced  (5)80 
mill  gal  in  today's  propo.sal).  This 
section  di.scu.sses  our  evaluation  of  tlui.se 
two  volume!  r(!(iuin!m(!uts. 

A.  Statutory  Uoquironwuts 

According  to  (iAA  21 1  (o)(7)(D)(i),  if 
FPA  det(!rmine.s  that  the!  projected 
volume  of  ceillulosic  biofuel  production 
for  the  following  year  is  less  than  tb(! 
applicable  volume  |)rovid(!d  in  the 
statute!,  then  liPA  must  re!eluce!  the 
aj)plie;able!  ve)hune!  e)f  e;e!llule).sie;  bie)fue!l 
te)  the  ])re)jecteel  ve)lume  available!  eluring 
that  e.alenelar  yeiar.  lJnele:r  suedi 
e:ireami.stances,  FPA  alse)  has  the 
eliseaetie)!!  te)  re!eluce  the  applie;able 
volumes  of  aelvaneaal  bieifuel  anel  te)tal 
reaiewable  fuel  by  an  amount  not  te) 
exe:eeel  the  re!elue:tie)n  in  cellule)sie: 
bie)fuel. 

See-.tion  2ri(e))(7)(I))(i)  ))re)viele.s  that 
‘‘Fe)r  anv  calenelar  veear  in  which  the! 
Aelministrate)r  makexs  sue:!)  a  re!eiue;tie)n, 
the  Aelministrate)!’  may  al.se)  leeluex!  the 
ap])lie;able  ve)lnme!  e)f  re!ne!wable  fuel 
anel  aelvane:eel  bie)fuels  re!eiuire!me!nt 
exstablislu!)!  unele!r  |)aragraph  (2)(13)  bv 
the  same  e)r  a  lesser  ve)lume!.''  Thus 
(;e)ngre!.s.s  authe)rize!el  FPA  te)  reieluea!  the 
ve)lume  e)f  te)tal  renenvable!  fuel  "anel” 
aelvanceel  bie)fue!ls.  This  ineheaetexs  a  e:lear 
(a)ngre!.ssie)nal  inte!ntie)n  that  FPA  may 
re!elue;e  be)tb  the  te)tal  reaieiwable  anel 
aelvane:eel  bieefuel  ve)lume!  te)getlu)r,  ne)t 
one  e)r  the  e)tbe!r. 

This  is  e:e)n.si.ste!nt  with  the  struedure 
e)f  the  natieenal  ve)lume  stanelarels,  wheae 
the  ve)lume  .stanelarels  aie  nexsteel  anel  are! 
not  .se])arate.  unrelateul  standards. 
('e)ngre!.ss  exstablisheel  the  aelvanceul 
biofuel  stanelarel  anel  its  subsets  as 
inte!gral  j)art.s  of  the  total  re!iu!wable  fuel 
stanelarel.  The  ve)lume  reupiirements  are 
intenrelated  and  work  te)gether  te) 
achieve  the  geials  of  ineae^asing  the 
elisplacement  of  ie)s.sil  fuel  anel 
increaising  the  use  e)f  fuels  that  reeluce 
greenhou.se  ga.ses.  As  elexse:ribe!d  in  the 
NPRM  fe)r  the  RFS2  pre)gram,  we!  ele)  not 
be!lieve  it  we)ulel  be  appre)])riate  te)  lower 
the  advane:eel  biofuel  stanelarel  but  ne)t 
the  total  renewable  stanelarel,  as  ele)ing 
se)  woulel  alle)w  ce)nventional  bie)fuel.s  te) 
e!fiectively  be  useei  te)  nu'et  the  standaiels 
that  (]e)ngre.ss  .spe!e:ifie:ally  sed  fe)r 
aelvane;eel  biofue!l.s.  See  74  FR  2491. 'i. 
May  26,  2009.  FPA  interpreds  this 
])re)vi.sie)n  as  authe)rizing  FPA  te)  reeluce 
be)th  te)tal  renenvable  fuel  anel  advance!el 
bie)fuel,  by  the  same  ame)unt.s.  if  FPA 
rexluces  the!  volume  of  cellule).sie:  bie)fuel. 
The  reuluedions  in  tedal  renenvable  fuel 
anel  advane:e!el  bie)fuel  e;an  be!  up  te)  but 
ne)  me)re!  than  the  ame)unt  of  re!elue;tie)n 
in  the  e:ellulej.sie:  biofuel  ve)hune!. 


Sine:e!  e;e!llule)sie;  biejfuel  is  akse)  useei  te) 
satisfy  the!  aelvane:eel  bie)fuel  stanelarel 
anel  the  te)tal  renewable  fuel  stanelarel, 
any  re!eluedie)n.s  in  the  apj)lie:able!  ve)lume! 
e)f  e:e!llule).sie:  bie)fue!l  will  alse)  affeud  the! 
mexiiis  thre)ugh  whiedi  e)bligate!el  parties 
e;e)mply  with  thexse  twe)  e)the!r  stanelarels. 
Heengrexss  e!stabli.she!el  the!  ve)hnne! 
leeiuirements  leer  aelvane:e!el  bie)iue!l  anel 
te)tal  re!newable!  fue!l  in  e:e)njunedie)n  with 
the  speudfieel  e:e!lhde)sie;  bieefuel  ve)lume!s, 
as  inte!rre!late!el  stanelarels.  The!re!fe)re!  it  is 
a])pre)])riate!  te)  e:e)n.siele!r  a  pe)s.sible! 
reeluedie)))  in  the  aelvane:eel  bie)fuel  anel 
te)tal  renewable  fuel  ap])lie:able!  volumes 
when  FPA  reeluexxs  the  e:e!llule).sie:  bie)fuel 
ve)hnne!  below  the  applie:able!  ve)hime  fe)r 
e:ellule).sic  bie)fuel  set  fe)rth  in  the  statute. 

In  2013  the  a])plie:able  ve)lume  of 
e;ellule)sic  bie)fuel  s])e)e:ifieel  in  the  statute 
re:])re!sent.s  me)re  than  a  thirel  e)f  the 
aelvane:eel  biofuel  volume  (1.0  bill  gal 
e)ut  lA  2.75  bill  gal),  a  highe!r  fraedie)n 
tban  in  any  previe)u.s  yeiar.  A  substantial 
re!eluedie)n  in  the  a|)plicable  volume  e)f 
e;ellule).sic  bie)fuel  e:e)ulel  pedentially  alse) 
have  a  substantial  impaed  e)n  the 
sufficiene:y  e)f  ve)hmu!.s  te)  mend  the 
aelvanceel  biofuel  anel  teetal  renewable 
fue!l  stanelarels.  As  ele!se:ribe!el  in  Seiedion 
II. n  abe)ve.  we  are  ineleeel  pre)])e).sing  a 
|)re)je!ede!el  available  veelume!  e)f  cellule)sic 
bie)fue!l  for  2013  at  .signifie:antly  be:le)w 
tbe!  statute)!’)'  a])])lie:able!  ve)lume!  e)f  1.0 
billie)!!  galle)ns.  If  we  weae!  te)  finalize  a 
e:e!llule)sic  bie)fuel  a])|)lie:able!  ve)lume  e)f 
14  mill  gallons  lor  2013.  we  we)ulel  have! 
the  elise.retion  to  reiduce  the  advanced 
bie)fuel  anel  te)tal  renewable!  fue!l 
applie:able  ve)hnnes  by  up  te)  t)86  mill 
galle)ns  (edhane)l-eejui valent).  Therefe)!!!, 
we  believe  that  an  inve.stigatie)n  inte)  the 
availability  e)f  aelvanceel  bie)fuel  anel 
te)tal  renewable  fuel  is  warrante)d. 

The  statute  ele)es  ne)t  pre)viele  any 
eixplicit  criteria  that  must  be  me!t  or 
faedors  that  must  be  ce)nsielere!d  when 
making  a  eletermination  as  to  whether 
and  to  what  elegree  to  rejeluce  the 
aelvanceel  biofuel  and  total  renewable 
fuel  applie:able  volumes  wben  we  have 
the  eliscretie)!!  uneler  CAA  211(o)(7)(D)(i) 
te)  ele)  so.  He)we!ve!r,  in  gemen’al  we  believe 
that  it  we)ulel  ne)t  be  eionsistent  with  the 
energy  seieairity  anel  greMMihouse  gas 
reeluedie)!)  ge)als  e)f  the  statute  te)  re!elue;e 
the  ap])lie:able  ve)lume!  e)f  aelvane:eel 
bie)fue!l  set  forth  in  the  statute  if  thene 
are!  suffiedent  veelumes  e)f  aelvane:eel 
biofuels  available,  even  if  tho.se  volumes 
eh)  ne)t  ineduele  the  ame)unt  e)f  e;e!llule).sie: 
bie)fue!l  that  (a)ngre)s.s  may  have  de!sire!el. 

Due  to  its  relevanex!  te)  RFS  ve)lume! 
reupiirememts,  we  note  heae  that  in  the 
summe)!’  e)f  2012  anel  in  light  e)f  elrought 


'''1'l!(!  liDoigy  .s(!(:in'il\’  nniilvsis  took  into  iiocouDt 
l)otl)  (loiiio.stie:  iind  l()i(!igi)  soiircos  of  <Klviii!c:(!il 
l)iolll(!l. 
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conditions  aff(M:ting  nnicli  of  the 
country,  Ciovernors  from  several  States 
and  a  number  of  organizations  reciue.sted 
a  waiver  of  tlu!  national  volimu! 
r(!(|niri:ments  for  the  RFS  pursuant  to 
.S(!ction  211(o)(7)(A)  of  thefilean  Air 
Act.  The  gcmeral  waiver  authority 
granted  in  this  ])art  of  the  statute  is 
different  from  the  authority  grantcul  in 
S(!ction  211(o)(7)(D)  that  allows  tlu; 
advanced  biofuel  and  total  renewable 
finds  volume  reiiuirements  to  hi; 
reduced  in  the  event  that  the  cellulosic: 
biofuel  volume  is  reduced.  After 


extensive  analysis,  review  of  thousands 
of  comments,  and  consultation  with  the 
Dejiartment  of  Agriculture  and  the 
I)e])artment  of  Energy,  the  EPA  on 
November  27,  2012  ])ul)lished  a  Federal 
Register  decision  denving  the  reijnests 
for  a  waivi!!'.-"  'I’he  Federal  Register 
notice  contains  a  detailed  description  of 
the  analysis  EPA  conducted  in 
conjunction  with  DOE  and  IJSDA,  along 
with  a  discussion  of  ndevant  comments 
we  received  through  our  public 
comment  ])roce.ss. 


B.  Assossment  of  Availdhle  Voliimos  of 
Advanced  BiofiiHl 

Renewable  fuels  that  can  he  u.sed  to 
meet  the  standard  for  advanced  biofuel 
include  those  with  Renewable 
Identification  Number  (RIN)  codes  of  2, 
4,  5,  or  7.  Table  Ill.B-1  shows  the 
nuinhi!!'  of  each  of  these  types  of  RIN 
that  was  generated  in  2011.  For  the  final 
rule,  w(!  will  update  our  analysis  with 
estimates  from  2012. 


Table  III.B-1— 201 1  RINs  That  Qualified  To  Meet  the  Advanced  Biofuel  Standard^i 

[Million  ethanol-equivalent  gallons] 


D 

code 

Category 

Ethanol 

Biodiesel 

Renewable 

diesel 

Biogas  and 
heating  oil 

3  . 

Cellulosic  biofuel . 

0 

0 

0 

0 

4  . 

Biomass-based  diesel  . 

0 

1,600 

76 

0 

5  . 

Advanced  biofuel  . 

186 

0 

27 

8 

7  . 

Cellulosic  diesel  . 

0 

0 

0 

0 

Total  . 

1,895 

The  total  of  1 ,80.'j  mill  ethanol- 
eipiivalent  gallons  is  significantly  higher 
than  the  1.3.'50  mill  gal  recpured  in  2011 
and  nearly  as  high  as  the  2012  advanced 
biofuel  reipiirement  of  2.000  mill  gal. 
This  result  siqiporls  our  ])rojection  in 
the  rulemaking  setting  the  2012 
standards--  that  there  was  no  need  to 
reduce  the  2012  advanced  hiofnel 
reipurement  des])ite  the  significant 
riuluction  in  the  a])])licahle  volume  of 
cellulosic  biofuel. 

The  statutory  volume  riiquirement  for 
advanced  biofuel  in  2013  is  2,7,'jO  mill 
gal,  an  increase  of  T.TO  mill  gal  over  the 
2012  requirement  of  2,000  mill  gal.  In 
order  to  determine  the  sufficiency  of 
advanced  biofuel  volumes  to  meet  a 
re(|uirement  for  2,750  mill  gal  in  2013, 
we  first  accounted  for  hiomass-ha.sed 
die.sel  and  cellulosic  biofuels  that  would 
he  required  under  the  standards  we  are 
l)ro]K)sing  today.  As  shown  in  Table 
Ill.B-2,  the  result  is  that  there  would 
need  to  he  810  mill  ethanol-eipiivalent 
gallons  of  other  advanced  biofuels  in 
order  to  meet  the  total  advanced  biofuel 
reiiuirement  of  2,750  mill  gal. 


Table  Ill.B-2— Necessary  Volume 
OF  Advanced  Biofuel  (Mill  gal 
ETHANOL-EQUIVALENT) 


2013  Advanced  biofuel  appli¬ 
cable  volume . 


2,750 


Table  Ill.B-2— Necessary  Volume 
OF  Advanced  Biofuel  (Mill  gal 


ETHANOL-EQUIVALENT)- 

-Continued 

Cellulosic  biofuel  require¬ 
ment  . 

14 

Biomass-based  diesel  re¬ 
quirement  . 

1 ,920 

Necessary  volume  of  excess 
biodiesel,  other  domestic 
advanced  biofuels,  and/or 
imported  sugarcane  eth¬ 
anol  . 

816 

■"’In  2011,  a  substantial  majority  of  biomass- 
based  diesel  was  biodiesel.  Moreover,  we  ex¬ 
pect  further  increases  in  biomass-based  diesel 
to  be  met  primarily  with  expanded  biodiesel. 
Therefore,  for  this  analysis  we  have  assumed 
that  the  1 .28  bill  gal  requirement  is  composed 
entirely  of  biodiesel  with  an  equivalence  value 
of  1.5. 

VVe  have  identified  a  variety  of 
sources  of  advanced  biofuel  that  could 
meet  the  need  for  818  mill  gal  of 
additional  advanced  biofuel,  including 
the  following; 

•  Biodie.sel  in  excess  of  that  required  to 
meet  the  volume  niquirement  of  1.28 
hill  gal 

•  Domestically  produced  advanced 
biofuels  such  as  renewable  die.sel  that 
does  not  (pialify  as  hiomass-ha.sed 
die.sel.  heating  oil  and  (]nalifying  fuel 
oil.  and  ethanol  and  other  (jnalifving 
renewable  fuels  from  se|)arafed  food 
wastes 

•  Imjrorted  sugarcane  ethanol 


We  have  inve.stigated  each  of  these 
.sources  as  discussed  below. 

1.  Biodie.sel 

In  a  .separate  action,  we  have  finalized 
a  hioma.ss-hased  die.sel  volume  of  1.28 
hill  gal  for  2013.  However,  hioma.ss- 
ha.sed  diesel  volumes  above  1.28  bill  gal 
are  po.ssible.  As  of  October  2012,  the 
aggregate  production  cajracitv  of 
biodie.sel  plants  in  the  U.S.  is  e.stimated 
to  he  2.1  billion  gallons  per  year  across 
107  facilities.--*  This  includes  idled 
plants,  tho.se  producing  at  less  than  full 
capacity,  and  those  that  are  producing 
products  other  than  biodie.sel.  We 
expect  the  time  and  reinvestment 
recpured  to  ramp  uj)  biodiesel 
])roduc:tion  at  existing  facilities  to  be 
likely  on  the  order  of  1-2  months, 
significantly  less  than  the  time  rciquired 
to  build  and  begin  production  at  new 
plants,  which  takes  about  a  year  on 
average. -**  Thus,  restarting  idled  plants 
is  likely  to  he  a  c:o,st-effective  way  of 
exceeding  the  applicable  volumes  of 
1.28  hill  gal  in  2013  if  a  demand  for 
such  ])roduction  cixists. 

Moreover,  the  biodiesel  industry  bas 
demonstrated  that  it  can  incrciase 
production  cpnckly  under  ajipropriate 
circumstances.  Total  production  of 
hioma.ss-based  die.sel  in  2011  exceeded 
1.0  hill  gal.  c:om|)ared  to  a  2010 


-'•77  I'R  7i)752.  .NdvoiiiImm-  27.  2012. 

2011  iliitii  Irom  llii!  l-l'A-Mocloriiloil  I'ran.saclion 
Syslom  (1-MT.S) 


-^77  l-  K  K120.  |)iil)lish(Kl  on  lainiarv  0.  2012. 

Fif’d ro.s  takcdi  Irom  Tablo  4.  “Monlhlv  HiodiosH 
I’roduction  Roport."  KIA.  D(!(-.(!nilH!r  2012. 


-’■*  l!as(!d  on  con.strnclion  limns  lor  ninv  planis 
lisind  in  liiodii’sH  Maf;azinn  from  |nlv  2000  throuf>li 
May  2000. 
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piHuliiction  of  about  380  mill  gallons.-^’ 
in  response  to  the  NPRM  published  on 
)nlv  1. 2011.  some  stakeholders 
expressed  doubts  that  such  increa.ses 
could  occur  by  2012.-'*  Nevertheless, 
based  on  the  singl(!-year  increa.se  ol 
inon;  than  800  mill  gal  in  2011  and  the 
total  capacity  ol  existing  plants 
d(!scrih(Ml  above,  it  is  possible  that  tlu* 
industry  could  achieve  increases  in 
production  ol  both  the  280  mill  gallon 
increment  that  is  nilUuled  in  th(! 
hiomass-ha.sed  diesel  rcHpiirement  for 
2013  as  \V(dl  as  .sonu!  "excess" 
laoduction. 

Recently,  the  tax  credit  for  biodiesel 
was  reinstated  after  having  expinul  at 
the  end  of  201 1.-~  This  tax  credit. 
ap|)licahle  retroactively  to  2t)12  and 
through  the  end  of  2013.  may  provide 
additional  incentivcis  to  produce  and 
consume  hiodie.sel  volmmis  in  excess  of 
the  1.28  hill  gal  recpiirement.  EPA  is 
rcHpiesting  comment  on  what  eff(!i:t  the; 
tax  credit  will  have  on  the  advanced 


hiofiKil  production  vohim(;s  and  the 
whether  this  wouhl  afiei:t  tlu;  incentiv(!s 
to  import  sugarcane  ethanol  and  to  what 
extent. 

Nevertheless,  then;  an;  a  variety  of 
factors  that  mak(!  the  j)otential  for  2013 
hiodi(;.sel  volumes  in  (ixeess  of  1 .28  hill 
gal  nneentain.  For  instance;,  despite  tin; 
significant  (;xc(;.ss  production  e:a])acity. 
the  industry  may  not  make  the 
neces.sary  i)re])arations  for  (;xcess 
production  above  1.28  hill  gal.  such  as 
restarting  idh;d  plants  or  establishing 
contracts  for  fe(;dstocks  sii|)ply.  until 
such  time  as  it  becomes  cl(;ar  what  the 
demand  for  excess  hiodiese;!  might  he;. 
This  might  ne)t  oe:e:ur  until  later  in  2013. 
Me)re;e)ver.  hie)elie;.sel  j)re)eluction  rates  are; 
enirrently  <mel  will  ce)ntinue  te)  he  at  a 
histe)rie;  high.  The  inelustrv  that  supplies 
fe;eelste)e:ks  for  hie)elie;sel  pre)elue:tie)n  will 
he;  iieljusting  .sup])li(;.s  anel  elistrihutie)n 
re)ute;s  te;  ensure  that  the  1.28  hill  gal 
ve)lume  reepiireanent  is  met.  anel 
hioelie;sel  eli.strihutie)n  anel  hleneling 


infra.strue.ture  is  being  upgraeleel  te) 
eaisure  that  the)se;  ve)lume;s  e;an  he; 
e;e)n.sume;el.  He)we;ve;r.  it  is  une:le;ar  if 
thee.se;  aeljustments  anel  upgraele;s  will  he; 
ele;signe;el  te)  ae:e:e)mme)elate;  hie)elie;,se;l 
])re)elue:tie)n  in  2013  e)f  ve)lume;s  ahe)ve; 
1.28  hill  gill.  We;  re;epie;st  e:e)mme;nt  em 
the;  ele;gre;e;  te)  whie:h  hie)elie;.se;l  ve)lume;s 
in  exe:e;ss  e)f  the;  1.28  hill  gal  re;eiuire;me;nt 
might  he;  e;xpe;e;te;el. 

2.  ne)me;stic  Pre)elue:tion  e)f  ()the;r 
Aelvaneieel  Bie)iue;l 

Pathways  thiit  have  been  aj)pre)ve;el  lor 
the  ge;ne;ratie)n  e)f  RlNs  are  ])re)viele;el  in 
the;  re;gulatie)ns  in  Table  1  te)  80.142(). 
Apiirt  fre)m  ethane)!  maele;  fre)m 
sugare;ane;  whie:h  is  pe;rmitte;el  te) 
generate  aelvane;eel  hie)iuel  RlNs.  there 
are;  eairrently  three  pathways  through 
whie;h  aelvane:ed  hie)fuel  RlNs  e:an  he; 
ge;nerate;el.  These;  thre;e;  are  she)wn  in 
Table;  lll.B.2-1. 


Table  III. B. 2-1 — Pathways  for  Advanced  Biofuel 


Fuel  type 

Feedstock 

Production  process  requirements 

Ethanol  . 

Grain  Sorghum  . 

Dry  mill  process,  using  only  biogas  from  landfills,  waste 
treatment  plants,  and/or  waste  digesters  for  process 
energy  and  for  on-site  production  of  all  electricity 
used  at  the  site  other  than  up  to  0.15  kWh  of  elec¬ 
tricity  from  the  grid  per  gallon  of  ethanol  produced, 
calculated  on  a  per  batch  basis. 

Biodiesel,  renewable  die- 

Soy  bean  oil;  Oil  from  annual  covercrops;  Algal  oil;  Bio- 

One  of  the  following: 

sel  28. 

genic  waste  oils/fats/greases;  Non-food  grade  corn 

Trans-Esterification. 

oil. 

Hydrotreating. 

Includes  only  processes  that  co-process  renewable  bio¬ 
mass  and  petroleum. 

Ethanol,  renewable  diesel, 
jet  fuel,  heating  oil,  and 
naphtha. 

The  non-cellulosic  portions  of  separated  food  waste  . 

Any. 

Biogas  . 

Landfills  29,  sewage  waste  treatment  plants,  manure  di¬ 
gesters. 

Any. 

In  aelelition  te)  pre)eluce;rs  of  hioma.ss- 
ha.se;d  elie;sel  and  e:e;lluh)sie;  hie)fue;l. 
there  are;  many  e:e)mpani(;s  either 
pre)elue:ing  or  devele)j)ing  t(;chne)le)gies  te) 
pre)eluce  "othe;r  aelvanceel  hie)fuels."  In 
e)reler  te)  estimate  the  ve)lumes  e)f  e)ther 
aelvane;eel  hie)fuels  that  e:e)ulei  he; 
])re)eluce;d  by  the.se  e:om|)anie;.s  in  2013. 
we  inve.stigateel  thr(;e;  soure:es  e)f  elata: 

Production  Outlook  Uc])orts.  I^i;e|uiri;el 
iinele;r  t}80.144‘l  leiriill  ri;gisli;r(;ei  pie)(lue:t;rs. 
Ilii;se;  reiporls  e:ontiiin  j)n)j(;e:tioiis  of 


-‘•.Ml  viihiiis  Iroiii  LMT.S.  211111  Ksliniiitc!  cdiisisis 
ol  iipproxiniiiliHy  21)a  mill  ••iillons  iis  n!(:onl(!(l 
llii'oii^h  KMT.S  lor  voiiiino  pi-odiiciul  iimhir  Iho 
RF.S2  n^^iihitions  in  )iil\  lliron<;h  I)i;(;(!inl)(!r  ol  21111). 
nnd  iipproxinniUdv  171  mill  ^nllons  <is  nM:ord(ul 
llirou<;h  KIN  }><mi!riilion  roporls  siihmittod  liv 
produ(;(!rs  lor  volumo  prodiicod  midcT  Iho  KF.Sl 
n!“id:itions  in  l.'inmirv  through  luno  of  211111. 

-‘■.S(!(M:omnumts  in  dockol  Kl’A-IIQ-t).\K-21)ll)- 
i)i:i;<  from  tin;  Am(;ri(:im  I’olrolimm  Inslilido. 


n;iie;\viil)li;  liu;!  |)ri)elue:lii)ii  fur  i;ai;li  eif  the; 
ni;xl  live;  ye;<irs.  *" 

201 1  imxiuccrs.  Data  Ironi  the;  EPA- 
Me)eli;nite;(l  Tninsaclioii  .Sysle;in  (EMTS)  wiis 
ri;vii;w(;il  to  iili;iitiiy  piirlies  that  pre)elue:i;el 
seine;  KIN-ge;ii(;nitiiig  a(lvaiua;el  hierm;!  in 
2t)ll.  Insoiar  iis  sne:li  piirlins  dill  net  jn'eviile; 
a  ])reji;i:li;el  2013  velnme;  in  ii  Preelnedien 
Outlook  Ki;|)orl.  llie;y  woi’e;  contiicliai  lo 
u|)iliili;  llii;ir  2013  proji;e:te;(l  production 
volnini;.  We;  will  u|)elate;  this  aiiiilysis  with 
inlorniiilion  liinn  2012  lor  tin;  liiiiil  rule;. 

Additioiud  registered  producers.  \Vi; 
iile;ntili(;el  parlie;.s  Ihiil  wi;i’(;  i'i;gisli;i'(;el  iis 


Miirathon  I’edroliuim  (lompanv.  iind  llie;  Niitiomil 
I’earoclnmiical  Kedinins  Associ.ilion. 

-'■■(ioilf’icss  Volos  lo  Keeinstiili;  tSiodieised  Tax 
Inconlivi!."  laiumrv  2.  2013.  Iilli)://I}i<)tli(‘s(‘l.()r<>/ 
new  s/hi(Hlwsel-iw\\  s/nv\vs-disf>i(i\ /'JO  1 3/01/02/ 
conpess-votes-to-ridnslnle-hioitiesel-tnx-ineentivf^. 

-“Onr  tiiiiil  aclieni  on  Iho  2013  hiomas.s-biisod 
diosed  remeewahle!  lind  volume;  preevielees  lurllie;r 
elolails  with  re;aarels  lei  whieli  leaielsloeiks  we;  l)e;lie;ve; 


|)re)eine;e;rs  of  iielvane:e;el  hieilne;!  nnele;r  llic;  RES 
|)i'e)grain.  hot  ne;ilhe;r  pre)elne:e;el  RIN- 
gi;ne;raling  I’olnine;  in  2011  neir  pii)vieli;el  a 
pre)je;e:lie)n  e)f  2013  ])re)elne;lie)n  volume;  in  a 
Preidnclion  Onlleieik  Ri;])e)rl.  We;  e:e)nlai;le;el 
sue:!)  parlie;s  lo  ile;ti;rniini;  what,  if  iiny, 
volume;  eanilel  he;  e;xpe;e;le;el  in  2013. 

Biiseel  on  tlu;se;  investigations,  we; 
ielentifieel  twenty  elomestie;  companies 
that  are  e;xpe;e:te;d  to  proeluce;  some;  e)the;r 
iielvime:e;el  biofuel  in  2013.  The;  total 
|)i'e)je;e;teel  pi'oehieition  volume;  for  the.se 
ia)ni])anie;s  in  2013  is  about  11. h  mill 


will  la;  use;el  le;  mia;!  ihiil  veelenne;.  ,Se;e;  77  I'K  504.11). 
.Se;|)le;ml)e;r  27.  2012. 

-''Oio^as  rremi  liinelfills  e:e)nlel  he;  };e;ne;iiile;el  Irenn 
se;|)arali;el  leieeel  weisle;  e)r  yarel  wasle;. 

‘"While;  Ihe;  indivielnal  re;pe)rls  have;  ne)l  he;e;n 
puhli.she;el  sinea;  llie;y  ine:luele;  e:e)nipany-spi;e:irie: 
inleii'iniiliein  llnd  c:eiulel  iinpiii:!  Ihe;  e:e)mp(;lilive; 
iiidiire;  e)f  Ihe;  inelnsirv.  we;  aie;  prewieliii”  a;^gia;j;;ile; 
|■e;sulls  in  Ihis  NORM. 


78.  No,  2n/Tli„rs,l,iv.  F„l,r„„rv  7,  201 3 /I- 

-l-l  K«llon,,.  ,r.„  „,niK,n 


roposed  Ruh 


table  I,I,B.2-2-Ppo3ECTE0  domes™  PBOBUCT, on  OE  OTHEB  ABVANCEO  BIOEUEL  ,N  2013 
_ _  . _  [Million  ethanol-equivalent  gallons] 


Production  Outlook  Reports 

Ethanol 

Renewable 

diesel 

Heating  oil 

CNG 

Total 

2011  producers  . 

Other  registered  producers  . 

31 

18 

35 

18 

4 

0 

0 

70 

Total  . 

0 

49 

15 

68 

15 

19 

5 

9 

14 

41 

39 

150 

•  •  Mjiiiine  01  150  niill 

etlianol-equivaioiit  gallons  of  other 
advanced  l)iofiie]  in  2015  is  also 
consistent  with  a  2011  rejjort  released 
)v  '  2/hnvironinental  Entrejjreneurs  •*< 
which  estimated  that  the  production 
capacity  ol  domestic  advanced  hiohiels 
in  2012  would  he  about  IHO  mill  gal. 

EEA  has  recently  approved  an 
advanced  ethanol  jiathway  that  is 
ja-odiiced  from  grain  sorghum  at  drv 
•ndl  facilities  using  specified  forms  of 
iiogas  for  both  process  energv  and  most 
electricity  |)roduction.  *-'  Although 
advanced  sorghum  ethanol  is  not 
i-e  lected  in  Table  IlI.H.2-2.  sorghum 
(  thaiiol  IS  likely  to  help  meet  the  2015 
advanced  hiohiel  volume  reipiirements 
as  a  nimiher  of  companies  have  been 
making  jireparations  to  use  this 
leedstock.  We  are  also  ciirrently 
Hujstigatiug  a  variety  of  other  ,,otential 
KIN-generatmg  pathwavs  for  advanced 
laoluel  that  could  result  in  additional 
volumes  in  2015.  In  addition  to 
potential  new  jiathways  for  cellulosic 
laofuel  that  would  also  count  as 
advanced  biofuel  as  discii.ssed  in 
Section  II.D,  new  pathwavs  for 
advanced  biofuel  could  include  certain 
iHitano  proc.esses  from  corn  and  certain 
etlianol  processes  from  harlev.  We  ha\'e 
not  yet  determined,  either  through 
rulemaking  or  approval  of  an  industrv 
petition,  whether  these  pathwavs  are' 
valid  for  the  generation  for  advanced 
biofuel  RlNs.  However,  approval  of  such 
advanced  biofuel  jiathwavs  could 
potentially  result  in  200  million 
additional  ethanol-equivalent  gallons  of 
advanced  biofuel  being  qualified  to 
P'>';tHn,)ate  in  the  RFS  program.  Insofar 
as  any  of  the.se  jiathways  are  ajijiroved 
m  time  to  he  ii.sed  in  2015.  it  would 
increa.se  the  volume  of  dome.sticallv- 
produced  advanced  biofuels  available 
lor  201 5  coniiiliance. 

■"  Soldcki.  Miirv  (!|  al.  ••Advancofl  Hioludl  Market 
'-C'-S  -  Auo.isl 

eIA  201 1.  1.2/Liiviromneiital  i;nlre|)reii(.ur.s. 

^-\See  77  KK  74,5<)2  pulilislied  on  Ooceniher  17 


>'E  Imported  Sugarcane  Ethanol 
ERA  e.stimates  that  if  hiodie.sel 
production  in  2015  does  not  exceed  1.28 
In  I  gallons,  and  domestic  production  of 
othei  advanced  biofuels  is  about  l.'jo 
null  gallons,  imports  of  sugarcane 
•dhaiu,  from  Brazil  would  need  to  reach 
000  null  gal  in  order  for  the  2.7.'5  hill  oal 
advanced  biofuel  reipiirement  to  he  inet. 
We  believe  that  such  volumes  can  he 
reasonably  expected  from  Brazil  despite 
some  uncertainty  in  production  and 
export  iiotential. 

from  the  supply  persjiective.  recent 
production  ol  sugarcane  in  Brazil  has 
been  lower  than  normally  expected  due 
o  two  factors.  First,  adverse  weather 
oonditions  have  reduced  production  ‘ ' 
Since  the  adver.se  weather  conditions 
are  estimated  to  have  reduced  cam^ 

inoduction  by  about  4%.  a  return  to 
normal  weather  conditions  should  alone 
lestore  aiiproximately  4%  of 
firodiiction.  Second,  the  general 
ocononuc  downturn  made  credit  harder 
to  got,  delaying  the  reiilanting  of 
existing  fiehks.  Norniallv  sugarcane 
helds  are  replanted  everv  five  or  six 
.vears  to  maximize  yield.  However,  the 
lack  of  available  credit  cau.sed  some 
growers  to  delay  the  exjien.se  of  this 
rojilantmg,  with  the  older  fields  losine 
production.  ^ 

Early  2012/15  sugarcane  crop  vear 
data  suggests  that,  at  the  verv  least 
production  in  the  2012/2015  vear  will 
not  he  lower  than  in  201 1  /201 2  ‘ 

According  to  UNlCA’s  December  1 . 

201 2  biweekly  report  of  sugar  and  ‘ 

othanol  production,  total  ethanol  * 

jn-oduction  from  the  2012/15  crop  in  the  ‘ 


“(tain  K<,,.,„  |  ijRi  i,,,,,,;  3  3,,, ,  j 

Akiu.u  Inral  .Simx  i,:,,.  .S,i,i  hit, ,://<•(, in. i„s.usila  <>,n/ 

I.fxil 

“On  ll.o  margin.  Ilui  InS-h  .suRar  prinns  niav  havn 
also  oiu  ouraf^od  soino  onuvnr.s  lo  di vorl  llioir  crop 
liom  olhanol  prodnclion  lo  .suf-ar  production  liu 

susaici.no  mills  dosisnod  lor  fixed  a.nounis  of 
ol.nod  snsar  or  olham.l  so  hish  suoar  prices  was 
H  l.x  i.  contnl.nl.ns  factor  In.l  not  a  major  cau.se 
"I  luduced  susarcimeelhanol  prodnclion  in  lirazil 


r  m  i  m'  "  ffpprnximatelv 

8  ,1  ion  gallons,  up  slighllv  from  ' 

28  Inlhon  gallons  this  time  last  vear.  'r* 

)f  hi  Septemher.  UNICA  jirojected  that  the 
South  Central  region,  the  dominant 
region  for  ethanol  production  in  Brazil 
;h  "’ill  produce  a  total  of  ,5. .58  billion 
il  gallons  for  the  2012/15  vear  Cther 
t.  regions  comrihuted  roughlv  another  .58.5 
imlhon  gallons  111  2011/12.  Ba.sed  on 
e  this.  8.1  billion  gallons  is  a  rea.sonahle 
coii.servative  estimate  for  total  2012/15 
production,  a.ssuming  no  growth  at  all 
in  production  outside  the  South  Central 
region.  By  comparison,  total  ethanol 
I  production  from  the  201 1/12  crop  was 
pi.st  le.ss  than  8  billion  gallons. 

Some  parties  expect  a  more  typical 
trend  in  sugarcane  ethanol  |)roduction 
lor  2015  and  future  years,  with 
_  replanted  fields  heginning  to  boost 
sugarcane  Jiroduction  in  existing 
plantations  and,  in  response  to 
increa.sed  worldwide  demand,  a  growth 
in  the  acres  planted  with  sugarcane. 

ncrea.sed  production  is  supported  hv 
tlie  Brazilian  government  which 
announced  in  Fehruarv  2012  suiiport  for 
a  filan  to  invest  over  S8  billion  annuallv 
o  boost  cane  and  ethanol  production 
1  rivate  investment  in  Brazil  is  also 
increasing.  For  examiile.  Usina  de 
Acucar  Santa  Terezinha,  a  Brazilian 
0  hanol  producer,  recentlv  announced 
plans  to  inve.st  almost  8500  million  in 
a  new  null  and  sugarcane  jilantation.  *» 

A  I  of  this  suggests  that  sugarcane  and 
otnanol  production  in  the  2015/14 

in  April 

( t  2015)  will  he  significantlv  higher 
than  production  over  the  last  two  years. 

'  ■  IINICA.  ••llm  v.isl  uixli.i,,;  Miwo.ikiv  ti.ill.iii,," 
DaMnl.m-  1 . 2, ,,3. 
lisl(i!‘(  !m.,)h  ln= IkI. 

"■lINKjA,  •  hslimi.i,!  f<„-  2(112/2013  .Si.omram. 
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Nevertheless,  there  remains  some 
uncertainty  in  the  volumes  of  sugarcane 
ethanol  that  could  l)(;  |)ro(luce(l  in  Brazil 
in  2013.  If  weather  conditions  are 
unfavorable  for  another  year,  ethanol 
production  may  not  recover  from  the 
com|)aratively  low  levels  in  2011  and 
early  2012.  A  study  from  U.SDA  projects 
that  this  may  he  the  case,  and  concludes 
that  total  ethanol  exj)orts  from  Brazil  to 
all  countries  in  2013  may  only  reach 
about  .')00  mill  gallons.  well  .short  of 
the  (iOO  mill  gal  that  would  lx;  needcul 
as  tle.scrilMul  above.  .As  a  result,  it  is 
possible  that  there  could  he  a  shortfall 
of  the  total  advanced  biofuel 
r(Hjuirement  in  2013  under  these 
circumstances. 

Brazil's  sugarcane  ethanol  jiroduction 
.serves  both  its  domestic  market  as  well 
as  the  export  market.  The  government  of 
Brazil  .sets  a  minimum  ethanol 
concentration  for  its  ga.soline.  In  2011, 
the  Brazilian  government  lowered  this 
concentration  to  20%.  reflecting  the 


decrea.se  in  domestic  production.  Th(;re 
have  been  indications  that  Brazil  mav 
rai.se  the  mininmm  ethanol 
concentration  hack  up  by  2.'i%  by  May 
of  2013.^"  hut  no  formal  announcement 
has  h(!en  made.  Projecting  this  Brazilian 
floiiKistic  demand  into  the  future  can  he 
uncertain  since  the  government  can 
reset  the  minimum  ethanol  content  at 
any  tinu!;  in  the  j)ast  this  adjustment  has 
largely  been  iidliienced  by  the  price  of 
ethanol  (high  ])rices  leading  to  a 
reduction  in  the  miidmum  pcn’cent). 
While  these  hi.storical  changes  have 
typically  varied  by  a  few  pcncent  and 
have  only  occurred  periodicallv.  thev  do 
add  another  element  of  uncertaintv  to 
any  projection  of  the  volumes  of  ethanol 
that  may  he  available  for  export  to  the 
U.S.  in  2013. 

Total  exjjorts  of  ethanol  from  Brazil 
depend  on  ethanol  production  and 
demaml  within  Brazil,  and  have  varied 
significantly  over  the  la.st  decach;.  The 
historical  maximum  occurred  in  2008 

Figure  lll.B.2-1 


when  1.3.'j  hill  gal  was  exjiorted,  and 
ongoing  efforts  to  upgrade  di.strihution 
infra.structure  mean  that  Brazil  is 
callable  of  exporting  around  2  hill  gal 
today.  However,  actual  ex])ort  volumes 
in  2010-2012  have  been  significantly 
below  those  from  previous  years. 
Moreover,  imports  of  ethanol  into  Brazil 
also  imjiact  tlie  volumes  it  exjiorts.  In 
both  2011  and  2012  there  was 
significant  two-way  trade  in  ethanol 
between  the  United  States  and  Brazil. 
According  to  current  ElA  data,  in  2011 
the  IJ.S.  imported  101  million  gallons  of 
sugarcane  ethanol  from  Brazil  and 
exported  390  million  gallons  of  corn- 
hasetl  ethanol  to  Brazil.  Total  fuel 
ethanol  exjiorts  in  2011  were  1.2  billion 
gallons,  and  total  exjiorts  through 
October  2012  were  040  million  gallons. 
This  two-way  trade  of  ethanol 
engenders  additional  transjiort  related 
emissions. 


rolal  Worldwide  Exports  of  Ethanol  from  Brazil 
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2013  demand  if  biodiesel 
production  is  1.28  bill  gal 


Sources:  USDA  Foreign  Agricultural  Scrx  icc,  "Brazil  Biofuels  Annual,  Annual  Report  2012",  August  21, 2012, 
BR12013.  Constanza  Valdez,  "Brazil’s  Fthanol  Industry:  Looking  Forward",  Bl()-02,  l-RS,  USDA,  .lune  201 1 


Aside  from  jiroduction  cajiahility  and 
domestic  demand  within  Brazil,  market 
conditions  generally  determine  the 
availability  of  sugarcane  ethanol 
imjiorted  into  the  U.S.  from  Brazil. 


U.SDA  Foroign  Afiriciilliiral  .Service!,  "nnizil 
Biofuels  Annual.  Annual  Krrporl  2(112."  AueusI  21. 
2012.  (;AI.\  Report  Number  BK120i:i. 


Ajijiroved  as  an  advanced  biofuel 
jiathway,  ethanol  jiroduced  from 
sugarcane  henefits  from  the  RIN  value 
associated  with  advanced  biofuel  hut 
idso  has  to  comjiete  with  other  sources 


■"’Hlooinl)(!r}>.  "Brazil  .Said  to  I’lan  Higher  lithanol 
Blend  as  Farlv  as  May,"  D(!(;i!mber  111.  2012.  lUlp:// 


of  ethanol  used  for  blending  with 
giisoliue  in  the  U.S..  most  notably 
ethanol  made  from  corn  starch  (which 
does  not  tjualify  as  an  advanced 
biofuel).  The  exjiiration  of  the  tariff 


\\\\w.l}loomlwr}>.cam/m’\\s/20t2-12-Ui/lmi/,il-s(ii(l- 

l()-l)Ian-hi<’her-i!lhan(iI-hl(;n(l-as-omly-as-nuiy.htiul 
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appli(:al)lo  to  im])orto(l  otlianol  has 
help(!(l  make  iinj)orte{l  sugarcane 
(illianol  more  cost  competitive  in  the 
U.S.,  and  any  volumes  of  Brazilian 
sugarcane  etlianol  im])orte(l  into 
(lalifornia  to  meet  the  re{|iiirements  of 
their  howdarhon  Fuel  Standard  (LCFS) 
would  also  count  towards  meeting  the 
r(!(|uirements  of  the  RFS  program. 
However,  international  demand  for 
Brazilian  sugarcane  ethanol  is  expected 


to  continue  to  crcxite  .some  limitations  in 
what  volumes  may  he  available  to  the 
U.S.  Indeed  in  2010  essentially  all 
ethanol  exporti;d  from  Brazil  went  to 
other  countries,  and  in  2011  about  70% 
of  ethanol  (!xport(;d  from  Brazil  went  to 
oth(!r  countries.  As  a  result.  im|)orts  of 
Brazilian  sugarcane  ethanol  into  the 
U.S.  in  2010  and  2011  were 
comparatively  low.  Brazil  is  on  track  to 
m(!et  the  muul  for  about  500  mill  gal  of 

Figure  llI.B.2-2 


imjiorted  sugarcane  ethanol  in  the  U.S. 
in  2012,  hut  this  is  below  the  066  mill 
gal  that  may  he  needed  in  2013  to  meet 
the  2.75  hill  gal  advanced  biofuel 
reeiuirement.  However,  since  the  rate  of 
ethanol  imports  from  Brazil  was 
significantly  higher  in  recent  months 
than  at  the  beginning  of  2012,  there  mav 
h(!  good  reason  to  expect  that  import 
volumes  in  2013  will  he  higher  than  in 
2012. 


Folal  Imports  of  Ethanol  Into  the  U.S. 


Source:  FIA,  "U.S.  Imports  by  Country'  of  Origin" 


Considering  that  reinve.stment  in 
sugarcane  stock  is  already  underway,  a 
considerable  resurgence  in  Brazilian 
ethanol  ex])ort  potential  in  the  2013 
calendar  year  seems  likely.  Anv 
limitations  on  ethanol  exports  created 
by  delayed  reinvestment  in  sugarcane 
stoc.'k  appear  to  he  waning.  While 
uncertainties  exi.st,  on  balance  there  is 
good  reason  to  hcdieve  that  Brazil  can 
export  at  least  666  mill  gal  of  ethanol  to 
the  U.S.  in  2013. 

(j.  Pvoposiid  Vohinw  lifuiiiirt^nwnts  for 
Advanced  Biofuel  and  Total  Benewable 
Fuel  in  20 Id 

As  shown  in  Table  llI.B-2,  in  order 
for  an  advanced  biofuel  requirement  of 
2.75  hill  gal  to  he  met.  there  would  need 
to  he  816  mill  gal  of  advanced  biofuels 
in  addition  to  the  voIuiikjs  that  would 
need  to  he  produced  to  meet  the 
hioma.ss-based  diesel  and  projjosed 


cellulosic  biofuel  requirements.  After 
reviewing  the  projected  availability  of 
advanced  biofuel  volumes  from  various 
sources,  we  have  preliminarilv 
determined  that  it  is  likely  that  there 
will  be  sufficient  volumes  available  to 
produce  or  import  this  816  mill  gal. 
Given  our  e.stimate  of  about  150  mill  gal 
of  domestic  “other”  advanced  biofuel, 
the  remaining  volume  of  666  mill  gal 
would  likely  need  to  come  from 
imjiorted  sugarcane  ethanol  and/or 
biodiesel  in  excess  of  1.28  hill  gal.  As 
discu.ssed  above,  we  believe  that  this 
volume  is  achievable  through  a 
combination  of  the.sc;  sources.  Therefore, 
we  believe  that  there  is  no  rea.son  to 
reduce  the  recjuired  volume  of  2.75  hill 
gal  advanced  biofuel  on  the  basis  of 
available  volumes.  As  noted  above, 
maintaining  the  2.75  hill  gal  advanced 
biofuel  volume  .set  forth  in  the  statute 


will  result  in  reduced  GHG  emi.ssions 
from  the  transportation  sector  and  could 
al.so  contribute  to  energy  security 
objectives.  We  do  not  believe  it  is 
a])propriate  to  forgo  such  benefits  when 
they  are  physically  achievable  but  we 
invite  comment  on  this  i.ssue, 
particularly  in  tin;  context  of  increasing 
international  trade  in  biofuels  and  the 
blendwall  implications  for  ethanol 
consumption  (see  discussion  in  .Section 
D  h(;low). 

Neverthele.ss,  we  recognize  that  some 
uncertainty  (ixists  in  the  })rojected 
availability  of  other  advanced  biofuels. 
The  single  largest  source.  Brazilian 
sugarcane  ethanol,  was  ex])orted  at 
lower  total  volumes  in  2010-2012  than 
the  U..S.  would  need  in  2013  to  meet  the 
2.75  hill  gal  advanced  biofuel 
recjuirement.  Moreover,  the  need  for  666 
mill  gal  of  Brazilian  sugar  ethanol  in 
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2013  exceeds  all  historical  volumes  of 
ethanol  imported  into  the  D.S.  from 
Brazil  hv  a  substantial  maigin.  In 
addition,  some  .stakehohhns  have  stated 
that  given  a  limited  snp])ly,  sugarcane 
ethanol  imported  into  the  II.S.  mav  he 
mplaced  in  the  exporting  country’s 
domestic  mark(!t  by  either  non- 
advanced  biofuels,  or  by  ))etrolenm. 
which  these  .stakeholders  believe  could 
lead  to  adverse  (did  impacts.  There 
may  he  enough  uncertainty  to  warrant  a 
more  cautious  aj)proach  tt)  advanced 
biofuel  and  total  renewable  fuel  in  2013. 
for  examj)le  a  reduction  of  200  mill  gal 
to  aj)j)roximate  the  uncertainty 
discusscid  above.  Therefore,  while  we 
are  not  proposing  to  nuliice  the  recpiired 
volumes  of  advanced  biofuel  and  total 
renewable  fuel  for  2013,  we  recpiest 
comment  on  whether  and  to  what  extent 
a  reduction  is  warranted;  we  have  the 
discretion  to  reduce  the  advanced 
biofuel  volume  requirement  for  2013  by 
up  to  the  amount  that  the  cellulosic 
biofuel  volume  recpiirement  is  nuluced 
(986  mill  gal  in  today’s  proijosal).  Were 
we  to  do  .so.  as  discus.sed  in  Section 
Ill. A,  we  would  also  simultaneouslv 
r(!duce  the  total  renewable  fuel 
r(!(|uirement  by  the  same  amount. 

'i'he  overall  cost  impact  of  reducing 
the  advanccul  biofuel  and  total 
renewable  fuel  volume  mandates  would 
depend  on  a  number  of  factors,  such  as 
the  future  cost  of  ])etrol(!mn.  2012/2013 
crop  production,  the  number  of 
additional  advanced  biofuel  jjathways 
that  are  approved  over  the  next  year, 
and  the  time  it  would  take  for  facilities 
using  new  advanccxl  pathways  to  begin 
generating  RlNs. 

In  2014,  the  advanced  biofuel 
re(juirement  rises  substantially  to  3.75 
hill  gal.  Thus  regardless  of  whether  we 
niduce  the  advanced  biofuel  and  total 
renewable  fuel  volume  recpiirements  for 
2013.  we  also  .seek  comment  on  whether 
such  a  reduction  shoidd  he  considered 
for  2014,  the  basis  for  such  a  reduction, 
and  the  amount  of  that  reduction. 

D.  Consideration  of  the  Ethanol 
lilendwall 

As  the  vt)bune  recjuirements  of  the 
RFS  program  increase,  it  bcicomes  more 
likely  that  the  volume  of  ethanol  that 
must  he  consumed  to  meet  tho.se 
rcHjuirements  will  exceed  the  volimu! 
that  can  he  consumed  as  ElO. 

Additional  volumes  of  ethanol  mu.st 
then  he  consumed  as  higher  blend  levels 
such  as  E15  or  E85.  While  other  non¬ 
ethanol  biofuels  can  akso  he  used  to 
meet  the  RFS  nuiuirements,  ethanol  has 
l)redominated  and  will  likely  continue 
to  predominate  in  the  near  future.  As  a 
result,  some  stakeholders  have  indicated 
that  the  volume  of  ethanol  that  can  be 


legally  and  practically  consumed  in 
2013  is  a  limiting  factor  in  how  much 
renewable  biofuel  can  he  consumed. 

In  th(!  cont(!xt  of  the  analv.ses 
conducted  to  .su|)i)ort  the  decision 
regarding  recpuists  for  a  waiver  of  the 
remnvahle  fuel  standard,  we  e.stimated 
that  the  luunher  of  exce.ss  RlNs 
generated  in  2012  that  could  be  carried 
over  to  2013  will  1)(;  on  the  order  of  2.6 
billion.”  Since  this  niunlxa'  of  carryover 
RlNs  falls  Ixilow  the  rollover  cap 
imj)osed  by  80.1427(a)(5),  all  of  them 
can  he  u.sed  for  compliance  purpo.ses  in 
2013.  As  a  result,  we  expect  that  the 
RFS  demand  for  physit;al  gallons  of 
ethanol  will  be  significantly  less  than 
the  ElO  saturation  point  (the  blendwall), 
and  thus  there  would  be  no  dei)endence 
on  significant  volumes  of  E15-E85  in 
2013.  This  remains  the  case  regardless 
of  whether  EPA  w(!re  to  reduce  the 
advanced  biofuel  and  total  renewable 
fuel  volume  requirements  as  described 
in  Section  III.C  above.  Nevertheless,  we 
retpiest  comment  on  whether  the 
blendwall  i)resents  any  difficulty  in 
terms  of  com])banc(!  with  the  Rf’S 
volume  recpiirements  in  2013. 

In  2014,  the  situation  could  he 
(liffenmt.  Tluire  are  a  number  of  factors 
that  will  play  a  role  in  diJtermining  how 
regulated  ])arties  will  demonstrate 
compliance  with  the  ai)pbcal)le  RFS 
volumes.  First,  the  advanced  biofuel 
and  total  renewable  fuel  recpiirements 
rise  substantially  to  3.75  bill  gal  and 
18.15  bill  gal  res])ectively.  'I’liis  increase 
in  volume,  combined  with  the  corn- 
ethanol  volume  expected  to  meet  the 
total  renewable  fuel  standard,  could 
cause  the  total  ethanol  volume  used  to 
comj)ly  with  tlu;  RFS  program  to  he 
higher  than  16  bill  gal.  While  non¬ 
ethanol  biofuels  are  also  anticijjated  to 
continue  to  grow  to  help  su])])lv  the 
advanced  biofuel  standard,  this  value 
gives  some  estimate  of  the  amount  of 
ethanol  that  might  need  to  he  used  to 
com])ly  with  the  RFS  program  in  2014. 
Second,  the  number  of  carryover  RlNs 
will  also  he  a  critical  factor  in 
determining  whether  obligated  ])arties 
can  acfiuire  sufficient  RlNs  to  show 
compliance  with  the  RFS  volume 
re(]uirem(!nts.  However,  the  number  of 
carryover  RlNs  into  2014  will  almost 
certainly  be  lower  than  for  2013.  EPA 
will  continue  to  engage  with 
stakehold(;rs  on  this  issue  as  we  project 
the  RFS  volume  recpiirements  for  2014. 


•"77  FK  7(l7.'»il.  NovcmibiM'  27.  2012. 


IV.  Proposed  Percentage  Standards  for 
2013 

A.  nackgronnd 

The  renewable  fuel  standards  are 
ex])ressed  as  volume  ])ercentages  and 
are  used  by  each  refiner,  blender,  or 
importer  to  determine  their  renewable 
volume  obligations  (RVO).  Since  there 
are  four  separate  .standards  under  the 
RFS2  program,  there  are  likewise  four 
.sejiarate  RVOs  ap])bcal)le  to  each 
obligated  party.  Each  standard  apjibes 
to  the  sum  of  all  ga.soline  and  diesel 
produced  or  imported.  The  ajqilicable 
percentage  standards  are  set  so  that  if 
every  obligated  ]iarty  meets  the 
percentages,  then  the  amount  of 
renewable  fuel,  cellulosic  biofuel, 
biomass-based  diesel,  and  advanced 
biofuel  used  will  meet  the  volumes 
required  on  a  nationwide  basis. 

As  di.scussed  in  Section  II. D,  we  are 
projiosing  a  required  volume  of 
celhdosic  biofuel  for  2613  of  11  million 
gallons  (14  million  ethanol-ecpiivalent 
gallons).  The  volume  w(!  select  for  the 
final  rule  will  he  used  as  the  basis  for 
.setting  the  percentage  standard  for 
cellulosic  biofuel  for  2613.  We  are  akso 
proi)osing  that  the  advanced  biofuel  and 
total  renewable  fuel  volumes  would  not 
b(!  iHuluced  below  the  a])pbcable 
volumes  s])ecified  in  the  statute.  TIh; 
bioma.ss-hased  diesel  vt)lume  for  2613 
has  been  established  at  1.28  billion 
gallons  tbrough  a  separate  rulemaking. 
The  volumes  used  to  determine  the  four 
proposed  ])ercentage  standards  are 
shown  in  Table  IV.y\-l. 

Table  IV.A-1— Proposed  Volumes 
FOR  Use  in  Setting  the  Applica¬ 
ble  Percentage  Standards  for 
2013- 


Cellulosic  biofuel  . 

14  mill  gal. 

Biomass-based  diesel  . 

1 .28  bill  gal. 

Advanced  biofuel  . 

2.75  bill  gal. 

Renewable  fuel . 

16.55  bill  gal. 

-  Due  to  the  manner  in  which  the  percent¬ 
age  standards  are  calculated,  all  volumes  are 
given  in  terms  of  ethanol-equivalent  except  for 
biomass-based  diesel  which  is  given  in  terms 
of  physical  volume. 

As  with  ])revious  years’  renewable 
fuels  .standards  determination,  the 
formulas  used  in  deriving  the  annual 
.standards  are  based  in  ])art  on  estimates 
of  the  volumes  of  gasoline  and  diesel 
fuel,  for  both  highway  and  nonroad 
uses,  that  are  projected  to  be  used  in  the 
year  in  which  the  standards  will  a])])ly. 
Producers  of  othm'  transportation  fuels, 
such  as  natural  gas,  propane,  and 
electricity  from  fossil  fuels,  are  not 
subject  to  tbe  .standards,  and  volumes  of 
such  fuels  are  not  used  in  calculating 
the  annual  standards.  Since  the 
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standards  a])ply  to  ])rodu(:ers  and 
iinj)orters  of  gasoline  and  dici.sel,  the.se 
an!  the  transportation  fuels  u.sed  to  set 
the  standards,  and  then  again  to 
iletcii'inine  the  annual  volume 
obligations  of  an  individual  ga.soline  or 
die.sel  i)rodn(:er  or  importer. 


li.  Culculation  of  Stdndcirds 
1.  How  ar(!  the  .standards  calculated? 

Tlu!  following  formulas  are  used  to 
calculate  the  four  pcircentage  standards 
a|)plicahle  to  producers  and  importers 
of  gasoline  and  diesel  (sec!  §  8().14().'i): 


Sld(n.i=  1{)()%X 


_ RFVcui _ 

(G,  -  RGi)  +  {GSi  -  RGSi)  -  GE,  +  (D,  -  RD,)  +  {DSi  -  RDSi)  -  DEi 


StdnBD.  i  =  1 00%  X  - 


RFVnnixi  X  1 ,5 


(Gi  -  RGi)  +  {GSi  -  RGSi)  -  GEi  +  (D;  -  RDi)  +  {DS.  -  RDS.)  -  DEi 


StdAB.  i  =  1 00%  X  ■ 


RFVAB.i 


{G.  -  RG,)  +  {GS,  -  RGS.)  -  GEi  +  (D,  -  RD,)  +  (DS,  -  RDSi)  -  DE. 


SldKi.i=100%x 


_ RFViu.i _ 

{G,  -  RGi)  +  (GS,  -  RGSi)  -  GE  +  {Di-  RDi)  +  {DSi  -  RDSi)  -  DE 


W'hv.vi'.: 

81(1(11.,  =  t  he  (Kilhilosic  hioliu!!  slaiulard  for 
year  i,  in  ptircciiit. 

St(lnHi),i  =  The  l)i()inass-l)as(!(l  diesel  standard 
(ethan()l-(!(inivalent  l)asis)  for  v(!ar  i.  in 
pcacent. 

Sld.\n.,  =  'I’he  advaiu:(!d  liiolnel  standard  for 
y(!ar  i.  in  p(!r(;enl. 

Sldki  ,i  =  Hk!  rene\val)le  fiH!l  standard  for  year 
i.  in  |)(!r(:ent. 

RI'’Vc  B.i  =  Annual  volinnc!  of  celhdosie 

biofuel  recpiircid  by  s(!(;lion  211(o)  of  lb(! 
Clean  Air  Act  for  y(!ar  i.  in  gallons. 

Kf'Vbimxi  =  Annual  voliniK!  of  biomass-based 
diesel  iHiqnired  by  s(!c:tion  211(o)  of  the 
(d(!an  Air  Act  for  y(!ar  i.  in  gallons. 

RI''V,\n.i  =  Annual  volume  of  advanced 

biofuel  r{!{|uir(!d  by  section  2Tl(o)  of  the 
('kian  Air  Act  for  yciar  i,  in  gallons. 

RI'  VRi  .i  =  Annual  volume  of  niiKiwable  fiuil 
r(!(|nired  by  s(!ction  211(o)  of  the  (dean 
Air  Act  for  y(!ar  i.  in  gallons. 

Cj  =  AmonnI  of  gasoline  ])roj(!ct(!d  to  b(!  u.sed 
in  the  48  contignons  states  and  Hawaii, 
in  y(!ar  i,  in  gallons. 

11,  =  Amount  of  diesel  projectcid  to  hi!  used 
in  the  48  contignons  statiis  and  1  lawaii. 
in  vear  i.  in  gallons. 

RCj  =  Amount  of  rtinciwahk!  fuel  blembid  into 
gasoline  that  is  |)roject(!d  to  b(!  consnnuid 
in  tb(!  48  contiguous  states  and  t  lawaii. 
in  year  i,  in  gallons. 

RD,  =  Amount  of  niiKiwable  fuel  blended  into 
diesel  that  is  proj(!ct(!d  to  be  consumed 
in  the  48  contignons  states  and  Hawaii, 
in  year  i.  in  gallons. 


CSi  =  Amount  of  gasoline!  |)roj(!Cled  to  Ix! 

used  in  Alaska  or  a  l)..S.  tiirritory  in  ytiar 
i  if  tb(!  slate  or  territory  o))ls-in,  in 
gallons. 

RCS,  =  Amount  of  renewable  fuel  l)lend(!d 
into  gasoline  Ibal  is  proj(!cl(!d  to  be 
consimuid  in  Alaska  or  a  U.S.  territory  in 
year  i  if  the  state  or  territory  o])ts-in.  in 
gallons. 

IIS,  =  Amount  of  di(!sel  proj(!cf(!d  to  Ix!  ns(!d 
in  Alaska  or  a  U.S.  territory  in  year  i  if 
the  state  or  territory  oids-in.  in  gallons. 
RllSj  =  Amount  of  rciiiewabb!  fuel  blended 
into  diesel  that  is  proj(!Cl(!d  to  be 
consunuid  in  Alaska  or  a  U.S.  l(!rritory  in 
year  i  if  tlu!  slate  or  territory  ojds-in.  in 
gallons. 

(iEi  =  Amount  of  gasoline  projecitid  to  Ix! 

])rodnc(!d  by  (!xempt  small  refineries  and 
small  r(!finers  in  y(!ar  i.  in  gallons,  in  any 
year  lluiv  are  exempt  pcir  §t?8l).1441  and 

80.1442.  r(!speclivelv.  for  2013.  this 
valiK!  is  zero.  .See  fnrtber  discussion  in 
.S(!ction  IV. 15. 2  below. 

DE,  =  AmonnI  of  dicisel  |)rojecled  to  Ix! 

produced  by  (!xem|)l  small  refin(!ri(!S  and 
small  riifiners  in  y(!ar  i.  in  gallons,  in  any 
yciar  lb(!y  arc!  (!xem])l  jxir  SS  150.1441  ami 

80.1442,  respciclivelv.  Eor  2013.  Ibis 
vahu!  is  zero.  .Stie  fnrlb(!r  discussion  in 
.S(!clion  IV. 15. 2  below. 

Tlu!  Act  nupiirc.s  EPA  to  ha.so  tlie 
.standard.s  on  an  EIA  c.stimati!  of  the 
amount  of  gasoline  and  diesel  that  will 
he  sold  or  introduced  into  commerce  for 


that  y(!ar.  The  four  s(!parate  renewable 
fuel  standards  for  2013  are  hascul  on  the 
gasoline,  ethanol,  diesel,  and  l)iodies(!l 
consnmjition  volumes  projected  hv 
EIA."*-  \Ve  adju.sted  these  nationwide 
values  to  represent  the  40  states  that 
participate  in  the  RES  program  (neither 
Alaska  nor  any  II. .S.  territory 
participates). 

2.  Small  Refineries  and  .Small  Refiners 

In  CAA  section  211(o)(9),  enacted  as 
part  of  the  Energy  Policy  Act  of  2()().'j, 
Congress  provided  a  temjiorary 
exemption  to  .small  refineries  (those 
refineries  with  a  crude  throughjnit  of  no 
more  than  7.'), ()()()  barrels  of  crude  per 
day)  through  December  31, 2010.  In  our 
initial  rulemaking  to  implement  the  new 
RF.S  program  •*•*.  we  exercised  our 
discr(!tion  under  section  211(o)(3)(I3) 
and  extended  this  temporary  exemption 
to  the  f(!W  remaining  small  refiners  that 
met  the  .Small  BusiiKxss 
Admini.stration's  (.SBA)  definition  of  a 
small  business  (1..'500  emjilovees  or  le.ss 
company-wide)  hut  did  not  meet  the 
statutory  small  refinery  definition  as 


l.iitlor.  Ad.mi  .Sicuninski.  Admiiiistiiilor.  II..S. 
Kixirgv  lidoriniilion  .Xdiiiinistration.  to  l.isa  I’, 
lack.son.  ,\dinini.strator,  U..S.  El’A.  Dclolxu'  18.  2012. 
72  FR  23000.  May  1.  2007. 
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noted  al)()ve.  40  CFR  80.1141, 80.1142. 
Because  FISA  did  not  alter  the  small 
ndlnery  exenij)tion  in  any  way.  the 
RF.S2  program  regulations  maintaincul 
the  exemptions  lor  ga.soline  and  diesel 
jH'oduced  hy  small  relineries  and  small 
refiners  through  2010  (unle.ss  the 
exemi)tion  was  waived).  See  40  (’,FR 
80.1441. 80.1442. 

(Congress  provided  two  ways  that 
small  refineries  can  receive  a  tem])orarv 
extension  ol  the  exemption  beyond 
2010.  One  is  based  on  the  results  of  a 
.study  conducted  by  the  Dejiartment  of 
Fiujrgy  (DOE)  to  determine  whether 
small  refineries  would  face  a 
disproportionate  economic  hardship 
under  the  RFS  program.  The  other  is 
ha.scul  on  FPA  determination  of 
disproportionate  economic  hardship  on 
a  case-hy-case  basis  in  resjionse  to 
refiner  petitions. 

In  lanuary  2()()t).  DOE  issued  a  study 
which  did  not  find  that  small  refineries 
would  fac(!  a  dispro])ortionate  economic 
hardship  under  the  RF.S  program. The 
conclusions  were  based  in  ])art  on  the 
exjiected  robust  availability  of  RlNs  and 
EPA’s  ability  to  grant  relief  on  a  cas(!-hv- 
case  basis.  As  a  nisult,  Ixiginning  in 
2011  small  refiners  and  small  refineries 
were  rerpured  to  participate  in  the  RF.S 
program  as  ohligat(;d  parti(!s.  and  there 
was  no  small  refiner/ndinery  volume 
adjustment  to  the  2011  standards  as 
tluM'e  was  for  the  2010  standanls. 

Following  the  ndease  of  DOE's  2000 
small  refinery  study,  (iongniss  direct (ul 
DOE  to  complete  a  reassessment  and 
issue  a  reviscul  n^port.  In  March  of  2011 
DOE  re-evaluated  the  impacts  of  the 
RF.S  program  on  small  entities  and 
concluded  that  some  small  refineries 
would  suffer  a  dis])roporlionate 
hardship.-’-''  As  a  result.  EPA  exempted 
the.se  refineries  from  biung  obligated 
|)arties  for  two  additional  years.  2011 
and  2012.-’“  The  2012  standards 
established  in  the  january  0,  2012,  final 
rulemaking  reflected  the  exemjjtion  of 
the.se  refineries.  We  are  seeking 
comment  on  whether  it  would  he 
a])])ropriate  to  (ixtend  the  two  year 
exemption  for  small  refineries  as 
discussed  in  section  211(o)(9)(A)(ii)(ll). 

EPA  may  al.so  extend  the  exemjjtion 
for  individual  small  refineries  or  small 
refiners  on  a  ca.se-hy-case  basis  if  thev 
demonstrate  dispro])ortionate  economic 

l)()l-;  r(!|Mirl  "l-;i’.\(rr  2()(I.S  .Soclion  1501  .Siiiiill 
Ki41ii(!rii;s  .Sliulv".  (Iniuiarv.  2000). 

•'■■■.Smiill  Kilinia-v  l-AiMiiptioii  .Sliutv:  An 
Invnsli^iition  into  l)is|>riiporti(iniitt!  Kconoinic 
llai'dsliip."  II..S.  DnparlinnnI  ol  l-aiiii-gx .  Marcl)  201 1. 

^'■.Siiici!  tli(!  standards  am  applind  on  an  annual 
liasis.  tiu!  oxinnptions  an;  tik(nvis(!  on  an  iinnu.d 
l)asis  tlion^li  tlio  dcdorniinalion  ot  wtiicli 
mlinori(!s  would  niooivo  an  oxtonsion  to  llioir 
oxoinption  did  not  occur  until  alter  lanuary  1.  201 1. 


hardship.  40  CFR  80.1 441  (e)(2), 
80.1442(h).  EPA  has  granted  some 
exemptions  ])ursuant  to  this  jirocess  that 
:il)])ly  in  2011  and  2012.  However,  at 
this  time,  no  exemptions  hiive  hettn 
itpproved  for  201.3.  Therefore,  for  this 
propo.s.il  we  hiive  calcuhited  the 
pro|)o.sed  2013  stiuidards  without  a 
sniitll  refinerv/sniiill  refiner  iidju.slment. 

Note  lliiit  if  exemptions  under  .Section 
21 1  (o)(0)(A)(ii)(ll)  were  granted  before 
finiilizing  the  standards,  or  if  an 
individual  small  refinery  or  small 
refiner  re(|uests  iin  exemption  and  is 
aiijiroved  following  the  release  of  this 
NPRM  and  jirior  to  issuance  of  the  final 
rule,  the  final  standards  will  he  ailju.sted 
ujiward  to  account  for  the  exempted 
volumes  of  gasoline  iiiid  diesel.  Any 
reipiests  for  exemjitioiis  that  are 
ajiproved  after  the  release  of  the  final 
2013  RF.S  standards  will  not  affect  the 
2013  standards.  As  stated  in  the  final 
rule  establishing  the  2011  standards, 
“EPA  believes  the  Act  is  best 
interpreted  to  recpiin!  issuance  of  a 
single  annual  standard  in  November 
that  is  a])plic;al)le  in  the  following 
calendar  year,  tluinihv  providing 
advance  notice;  and  c(;rtainty  to 
e)hligated  jjarties  regarding  th(;ir 
regulatory  r(;(juir(;ments.  Periodic 
revisions  to  the  standards  to  reflect 
waivers  issued  to  small  refineries  or 
refiners  would  lx;  inceensistent  with  the 
statutorv  text,  and  would  intnxluce  an 
undesirable  lev(;l  of  uncertaintv  for 
ol)ligat(;d  ])arlies."  Thus,  after  the  2013 
standards  are  finalized,  anv  additional 
(;xem])tion.s  for  small  refineries  or  small 
r(;finers  that  are  issued  will  not  affect 
those  2013  .standards.  EPA  reejuests 
comment  on  whether  it  is  a])pro|)riate 
for  the  agency  to  make  changes  to  the 
2013  volumes  if  small  refiner 
exemptions  are  granted  after  the  final 
rule  is  issued. 

We  encourage  any  producers  of 
gasoline  and/or  diesel  who  believe  that 
they  may  ht:  eligible  under  the  small 
refinery  or  small  refiner  exemption 
provision  to  send  a  ])etition  to  the  EPA 
under  the  provisions  of  ^  80.1441  or 
^80.1442.  We  l)(;lieve  that  the  approach 
1-3’A  is  current Iv  using  to  assess 
disproportionate  economic  hard.ships 
for  small  r(;fineries  and  small  refiners 
ap])roj)riately  addresses  tlx;  intent  of  the 
statutorv  ])rovi.sion  and  the  needs  of  the 
affected  ])arti(;s. 

3.  Proposed  .Standards 

As  .s])ecified  in  tlx;  March  20,  2010 
RF.S2  final  rule •’7,  the  ])(;rcentage 
standards  are  ha.sed  on  en(;rgy- 
ecjuivalent  gallons  of  reix;wal)le  fuel, 
with  the  cellulosic  biofuel,  advaix;ed 

’^75  I  K  14(>7().  Miirch  2(i.  2()X). 


biofuel,  and  total  renewable  fuel 
standards  based  on  ethanol  equivalence 
aixl  the  hiomass-hased  diesel  staixlard 
based  on  biodiesel  ecjuivalence. 
How(;ver.  all  RIN  generation  is  l)as(;d  on 
ethanol-(;(]ui valence.  More  specifically, 
the  RF.S2  regulations  ])rovide  that 
prodixlion  or  import  of  a  gallon  of 
(lualifying  biodiesel  will  lead  to  the 
generation  of  1..')  RlNs.  In  order  to 
ensure  that  demand  for  1.28  billion 
|)hvsical  gallons  of  hioma.ss-hascxi  die.sel 
will  he  created  in  2013,  the  calculation 
of  the  hioma.ss-hased  diesel  standard 
])rovides  that  the  re(|uir(;d  vohmx;  he 
multij)lied  by  l..'j.  The  net  result  is  a 
hiomass-hased  diesel  gallon  being  worth 
1.0  gallon  toward  the  biomas.s-hased 
diesel  standard,  hut  worth  I..'!  gallons 
toward  the  other  standards. 

The  levels  of  the  i)ercentage  standards 
would  he  reduced  if  Alaska  or  a  IJ..S. 
territory  chooses  to  jiarticapate  in  the 
RF\S2  ))rogram,  as  gasoline  and  diesel 
])roduced  in  or  im]x)rt(;d  into  that  state 
or  territory  would  then  h(;  subject  to  the 
standard.  Neither  Alaska  nor  any  IJ.S. 
territory  has  cho.sen  to  participate  in  the 
RF.S2  program  at  this  time,  aixl  thus  the 
value  of  tlx;  related  terms  in  the 
calculation  of  the  standards  is  zero. 

Note  that  because  the  gasoliix;  and 
die.sel  volumes  estimatecl  hy  ElA 
include  ren(;wal)l(;  fuel  use,  w(;  must 
subtract  the  total  renewable  fuel 
vt)luux;s  from  the  total  gasoline  and 
diesel  volunx;s  to  get  total  non- 
renewahle  gasoline  and  die.sel  volumes. 
Tlx;  values  of  the  variables  described 
above  an;  shown  in  Table  lV.B.3-1.-”* 
T(;rm,s  not  included  in  this  table  have  a 
value  of  zero. 


Table  IV.B.3-1-— Values  for  Terms 
IN  Calculation  of  the  Standards 

[Bill  gal] 


Term 

Value 

RFVcu,2ei ;  . 

0.014 

1.28 

2.75 

RFVK,..2en  . 

16.55 

133.70 

Djdi  i . 

52.26 

RG^oi.r  . 

12.85 

RDjiic?  . 

1.23 

'"To  cl(!l(!nnin(!  Ilu;  4il-.sliil(!  \  ;ilii(!.s  lorgasoliiu! 
and  dinsi;!.  Ilu;  amounts  ol  tliosc;  Inols  nsod  in 
Alaska  is  siddractod  lioin  llin  totals  providcul  l)v 
DOL.  'I'lii!  Alaska  tractions  an;  dotorininial  I'roin  tlu! 
most  rocent  (2t)X))  KIA  .Static  Mnoi-gv  Data. 
Transportation  .S(!ctor  l-incrf^y  (lonsnm|)tion 
l'lstiinat(;s.  Tim  ^asoliim  and  transportation  distillati! 
liud  oil  tractions  arc;  a|)proxiniat(dv  and  l).7‘’/i. 
ri!spi!ctiv(dy.  Idlianol  use  in  Alaska  is  osliinalcid  at 
11.2')n  ol  its  f><isolin(!  consnin|)tion  (based  on  tim 
siiino  .State  data),  and  biodiesel  use  is  assunxul  to 
be  zero. 
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Using  the  volumes  shown  in  Table 

IV. 8. .3-1,  we  have  calculated  tin? 
pro])o.sed  percentage  standards  for  2013 
as  shown  in  Table  IV. 8.3-2. 


Table  IV. B.3-2— Proposed 
Percentage  Standards  for  2013 


Cellulosic  biofuel . 

0.008% 

Biomass-based  diesel  . 

1,12% 

Advanced  biofuel  . 

1 .60% 

Renewable  fuel  . 

9,63% 

V.  Public  Participation 

We  re(|uest  conunent  on  all  aspects  of 
this  proposal.  This  section  de.scrihes 
how  you  can  i)articipate  in  this  process. 

A.  How  (Jo  I  subniH  commonts? 

We  are  opening  a  formal  comment 
period  by  publishing  this  document.  We 
will  accej)t  comments  during  the  period 
indicated  under  the  DATES  section 
above.  If  you  have  an  interest  in  the 
l)ropo.sed  standards,  we  encourage  you 
to  comment  on  any  asjiect  of  this 
rulemaking.  We  also  recpiest  comment 
on  specific  topics  identified  throughout 
this  ])roj)osal. 

Your  comments  will  he  most  useful  if 
yon  include  a])j)ropriate  and  detailed 
.sn])porting  rationale,  data,  and  analvsis. 
Uommenters  an;  e.si)ecially  encouraged 
to  provide  specific  suggestions  for  anv 
changes  that  they  believe  need  to  he 
made.  You  should  send  all  comments. 
excej)t  those  containing  proprietary 
information,  to  our  Air  Docket  (.see 
ADDRESSES  .s(;ction  above)  by  the  end  of 
the  conunent  period. 

Yon  may  suhnut  comments 
electronically,  by  mail,  or  through  hand 
deliverv/courier.  To  ensure  proper 
receipt  by  FPA.  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
,s])(;cified  comment  j)(;riod.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  “late.”  EPA  is  not 
r{;(|uired  to  consider  these  late 
comments.  If  yon  wish  to  sid)mit 
Confidential  business  Information  (C8I) 
or  information  that  is  otherwise 
j)rotected  by  statute,  ])lea.s(;  follow  the 
instructions  in  .Section  VI. 8  below. 

B.  How  should  I  submit  CBl  to  the 
uguncy? 

Do  not  submit  information  that  you 
consider  to  be  C81  electronically 
tbrongb  the  electronic  public  docket, 
www.rugulations.gov,  or  by  email.  .Send 
or  deliver  information  identified  as  C81 
only  to  the  following  address:  IJ..S. 
Environmental  Protection  Agency, 
Asse.ssment  and  .Standards  Division, 
2()()t)  Traverwood  Drive,  Ann  Arbor,  Ml 


4810.'>,  Attention  Docket  ID  EPA-HQ- 
()AR-2()1 2-0.'54().  You  may  claim 
information  that  yon  submit  to  EPA  as 
C8I  by  marking  any  Jiart  or  all  of  that 
information  as  C81  (if  you  submit  CBl 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  di.sk  or  CD  ROM  as  C8I  and  then 
identify  electronically  within  the  disk  or 
(;D  ROM  the  specific  information  that  is 
CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CER  part  2. 

In  addition  to  one  complete  version  of 
the  comments  that  include  any 
information  c:laimed  as  (]8I,  a  copv  of 
the  comments  that  does  not  contain  the 
iidormation  claimed  as  C8I  mu.st  be 
submitted  for  inclusion  in  the  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  C8I  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  C8I. 
Information  not  marked  as  C8I  will  be 
included  in  the  ])id)lic  docket  without 
prior  notice.  If  you  have  any  (pi(;.stion.s 
about  CBl  or  the  procedures  for  claiming 
CBl,  please  consult  the  person  identified 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  si'ction. 

VI.  Statutory  and  Executive  Order 
Reviews 

/\.  Exucutivu  Ordur  BuguhdoiY 

Planning  and  Buviuw  and  Exuuutivu 
Ordur  HPid'.i:  Improving  Bugulation  and 
Bugubdorv  Buviuw 

Under  Executive  Order  ]28()6  (."iB  FR 
.')173.'5,  October  4,  195)3),  this  action  is  a 
"significant  regulatory  action"  becau.se 
it  raises  novel  legal  or  policy  i.ssues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  princi})les 
set  forth  in  the  Executive  Ord(;r. 
Accordingly,  EPA  submitted  this  action 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  Ex(;cutive 
Orders  12866  and  13.163  (76  FR  3821, 
)annary  21,  2011)  and  any  changes  made 
in  re.sj)on.se  to  OMB  recommendations 
have  been  documented  in  the  docket  for 
this  action. 

The  economic  im])acts  of  the  RF.S2 
program  on  regulated  ))artie.s.  including 
the  impacts  of  the  recpnred  volumes  of 
renewable  fiu;!,  were  alreadv  addressed 
in  the  RF.S2  final  rule  j)romulgated  on 
March  26,  2010  (7.1  ER  14670).  With  the 
exception  of  cellulosic  biofuel,  this 
action  ])ropo.se.s  tin;  j)ercentage 
standards  a])])licable  in  2013  based  on 
the  volum(;,s  that  were  analyzed  in  the 
RF1S2  final  rule. 

B.  Paperwork  Buduction  Act 

This  action  does  not  impo.se  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  II.S.C.  3101  et  .seq.  Burden  is 


defined  at  1  UFR  1320.3(b).  This 
j)ropo.sed  rule  does  not  impo.se  any 
additional  reporting  retjnirements  on 
n;gulated  parties  beyond  tbo.se  already 
r(;(piir(;d  under  the  RF.S  program: 
therefore,  there  will  not  be  any 
additional  rei)orting  burdens  on  entities 
impacted  by  this  regulation.  This  action 
merely  i)ropo.s(;.s,  as  required  by  section 
21 1  (o)  of  the  (’.lean  Air  Act,  the  RFS 
annual  standards  for  2013. 

O.  Bugidatoix  Fluxibilitv  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  r(;quir(;.s  an  agency  to  prepare 
a  regulatory  llexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  retjuirements  under  the 
Admini.strative  Procedure  Act  or  any 
other  statute  unless  the  agenev  certifies 
that  the  rule  will  not  have  a  significant 
economic  imj)act  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  .small 
organizations,  and  small  governmental 
jurisdictions. 

For  pnrpo.ses  of  assessing  the  impacts 
of  today’s  rule  on  small  entities,  small 
(;ntity  is  defin(;d  as:  (1)  A  small  busine.ss 
as  defined  by  the  .Small  Business 
Admini.stration’s  (.SBA)  regulations  at  13 
Ul-’R  121.201:  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
citv.  county,  town,  school  district  or 
.s])ecial  district  with  a  population  of  le.ss 
than  10.000:  and  (3)  a  small 
organization  that  is  anv  not-for-profit 
enterprise  which  is  indep(;ndently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today’s  pro])osed  rule  on 
small  entities,  we  certify  that  this 
projjo.sed  action  will  not  have  a 
significant  economic  im])act  on  a 
substantial  number  of  small  entities. 
This  rule  proposes  the  annual  standard 
for  cellulosic  biofuel  for  2013  at  14  mill 
gal.  .Since  small  refiners  and  small 
refineries  collectively  conqjrise  about 
11.9%  of  gasoline  and  11.2%  of  diesel 
])roduction-*’',  for  an  average  of  12.9% 
for  the  entire  ga.soline  -t-  diesel  pool, 
.small  refiners  and  small  refineries 
would  only  be  re(|uired  to  collectively 
meet  a  celhdosic  biofuel  re(|nirement  of 
about  1.8  mill  gal  (14  x  12.9%).  At  a 
projected  cellulosic  biofuel  waiver 
credit  j)rice  of  .$0.42,  the  co.st  of 
complying  with  this  re(]uirement  would 
total  al)out  .SO. 76  million  for  the 
ap])roximately  60  obligated  ])arties  that 
would  be  affected,  or  about  Si  2.600  per 
facility  on  average. 

The  im])act.s  of  the  RF.S2  program  on 
small  entities  were  already  addre.ssed  in 
the  RF.S2  final  rule  |)romulgated  on 


'''Ksliinatos  from  KK.S2  final  rulo.  7^i  f’K  148(>7. 
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March  26.  2010  (7.'')  FR  14670).  and  this 
propo.sed  rule  will  not  impose  any 
additional  r(!(inireinents  on  small 
entities.  However,  we  continue  to  hi; 
interestcul  in  the  potential  impacts  ol  tlu; 
propo.sed  ride  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts. 

I).  Unfunded  M(ind(it(‘s  Hafoi'iii  /h  / 

This  proposed  action  contains  no 
l-’cileral  mandates  under  the  provisions 
of  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  10‘)5  (UMRA),  2  II.S.(^. 
1521—1538  for  State,  local,  or  tribal 
governments  or  the  private  sector.  This 
action  implements  mandate(s) 
specifically  and  exj)licitly  set  forth  hv 
the  (Congress  in  Cdean  Air  Act  section 
211(o)  without  the  exercise  of  anv 
policy  discretion  by  EPA.  Therefore, 
this  action  is  not  subject  to  the 
reijuirements  of  sections  202  or  205  of 
the  UMRA. 

This  action  is  also  not  subject  to  the 
reipiirements  of  section  203  of  UMRA 
hecaiKse  it  contains  no  regulatory 
re(|uir(!ments  that  might  significantly  or 
uniiinely  affect  small  governments.  This 
])ropo.sed  rule  only  ai)])lies  to  gasoline, 
diesel,  and  renewable  fuel  j)rodncers. 
importers,  distributors  and  marketers 
and  merelv  propo.ses  the  2013  annual 
standards  for  the  RFS  program. 

F.  Exaciiliva  Ordar  1 3 1 :i2:  Fadcrcilisni 

This  action  does  not  have  federalism 
im])lications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  jjower  and 
res])onsil)ilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Tins  action 
jmiposes  the  2013  annual  standards  for 
the  RFS  program  and  only  applies  to 
gasoline,  diesel,  and  renewable  fuel 
producers,  importers,  distributors  and 
marketers.  Thus.  Executive  Order  13132 
does  not  apj)ly  to  this  rule. 

In  the  spirit  of  Executive  Order  13132. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments.  EPA 
specifically  .solicits  comment  on  this 
proposed  ride  from  State  and  local 
officials. 

/•’.  F.vecn//i'e  Ordar  13175:  ConHultation 
and  (loordiimtion  With  Indian  Trilud 
(iovarninants 

This  action  doiis  not  have  tribal 
im|)lications.  as  spei:ified  in  Executive 
Order  13175  (65  FR  6724‘).  November  9. 
2000).  This  proposed  rule  will  he 
implemented  at  the  Federal  level  and 
affects  transportation  fuel  refiners, 
blenders,  marketers,  distributors. 


importers,  exjiorters.  and  renewable  fuel 
|)roducers  and  im|)orters.  Tribal 
governments  would  he  affected  only  to 
the  extent  they  purchase  and  use 
regulated  fuels.  Thus.  Executive  Order 
13175  doiis  not  aiiplv  to  this  action. 

EPA  s])ecifically  .solicits  additional 
comment  on  this  pro|)osed  action  from 
tribal  officials. 

(i.  hixacniiva  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Ilisks  and  Safety  liisks 

f]PA  inter])rets  EO  13045  (62  FR 
19885.  April  23.  195)7)  as  apjilying  onlv 
to  tho.se  regulatory  actions  that  concern 
health  or  safety  risks,  such  that  the 
analysis  reipiired  under  .section  5-501  of 
the  EO  has  the  potential  to  influence  the 
regulation.  This  action  is  not  subject  to 
EO  13045  because  it  does  not  establish 
an  environmental  standard  intended  to 
mitigate  health  or  safety  risks  and 
because  it  implements  specific 
standards  (established  by  Congress  in 
statutes  (section  211(o)  of  the  (Ilean  Air 
Act). 

II.  Executive  Order  13211:  Actions 
Concerning  Ilegnlations  That 
Significantly  Affect  Energy  Supply, 
Distrihntion,  or  list: 

This  action  is  not  a  "significant 
energy  action”  as  defined  in  Executive 
Order  1 321 1 .  “Actions  Concerning 
Regulations  'I’hat  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use”  (66 
FR  28355  (May  22.  2001))  because  it  is 
not  likely  to  have  a  significant  adverse 
effect  on  the  .sn])])ly.  distribution,  or  use 
of  energy.  This  action  simply  propo.ses 
the  annual  standards  for  renewable  fuel 
under  the  RFS  program  for  2013. 

/.  Xhitiomd  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Tran.sfer  and  Advancement 
Act  of  1995  (“NTTAA"),  Public  Law 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  u.se  voluntary  con.sensus 
standards  in  its  regulatory  activities 
unle.ss  to  do  so  would  be  inconsi.stent 
with  a))])licable  law  or  otherwise 
imjiractical.  Voluntary  consensus 
standards  are  technical  .standards  (e.g.. 
materials  si)ecification.s,  test  methods. 
sam])ling  ])roc(;dure.s,  and  business 
practices)  that  are  develojied  or  adopted 
l)y  vohmtarv  consensus  standards 
bodies.  NTTAA  diriicts  EPA  to  jjrovide 
(amgress,  through  OMR,  exi)lanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  vohmtarv 
con.sensus  standards. 

This  pro])os(!d  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  u.se  of  any 
vohmtarv  consensus  standards. 


/.  Executive  Order  12808:  Federal 
Actions  To  Address  Environmented 
Instice  in  Minority  Popnlations  and 
Low-Income  Populations 

l‘]xecutive  Order  (I*>0)  1285)8  (55)  f'R 
7625)  (Feb.  16.  195)4))  i!stablishes  federal 
executive  ])olicy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
])racticable  and  permitted  by  law,  to 
make  environmental  justice  part  of  thinr 
mission  by  idimtifving  and  addriJ.ssing, 
as  a])i)ropriate,  dis])roportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
])olicie.s.  and  activities  on  minority 
])opulation,s  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this 
])roposed  rule  will  not  have 
disproportionately  high  and  adver.se 
human  health  or  environmental  effects 
on  minority  or  low-income  jiopulations 
because  it  does  not  affect  the  level  of 
protection  provided  to  human  health  or 
the  environment.  This  action  does  not 
relax  the  control  measures  on  sources 
regulated  by  the  RlvS  ri.'gulations  and 
therefore  will  not  cau.se  emissions 
increases  from  these  sources. 

VII.  Statutory  Authority 

Statutory  authority  for  this  action 
comes  from  .section  211  of  the  (]lean  Air 
Act.  42  U.S.(’..  7545.  Additional  sujiport 
for  the  procedural  and  compliance 
related  asjiects  of  today’s  jiroposal, 
come  from  Sections  114,  208,  and  301  (a) 
of  the  Clean  y\ir  Act,  42  U.S.C.  7414, 
7542,  and  7601(a). 

List  of  Subjects  in  40  CFR  Part  80 

Administrative  jjractice  and 
procedure.  Air  ]3ollution  control,  Diesel 
fuel.  Environmental  ])rotection.  Fuel 
additives.  Gasoline.  lm])orts.  Oil 
imports.  Petroleum. 

Dated;  )ainiarv  31.  2013. 

Lisa  P.  lackson. 

Administrator. 

For  the  reasons  set  forth  in  the 
])reamble,  Environmental  Protection 
Agency  projioses  to  amend  40  CFR  ])art 
80  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

■  l.The  authority  citation  for  ])art  80 
continues  to  read  as  follows: 

Aiilhorily:  42  U.S.C.  7414.  7521(1).  7545 
and  7()()l(a'). 

■  2.  Section  80.1405  is  amended  by 
adding  paragrajih  (a)(4)  to  read  as 
follows: 
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§80.1405  What  are  the  Renewable  Fuel 
Standards? 

(a)  *  *  * 

(4)  Uvmnvdble  Fiidl  Standards  for 
2013. 

(i)  Tlu)  value  of  the  cellulosie  hioliHil 
standard  for  2013  shall  he  ().()()8  percent. 


(ii)  The  value  of  the  l)ioina.s.s-hase(l 
diesel  standard  for  2013  shall  hi;  1.12 
perc(!nt. 

(iii)  The  value  of  the  advanced  biofuel 
standard  for  201 3  shall  lx;  1.00  |)(!rcent. 


(iv)  The  value  of  the  renewable  fuel 
standard  for  2013  shall  he  0.03  jjercent. 
***** 
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